W

4

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

ADPTEAL FROM ADMINISTRATIVE LAW COURT
South Carolina Department of Probation, Parole and Pardon Services

S. Phillip Tenski, Administrative law .Judge

Appellale Case No. 2019-002102

Bernard Bagley, #175851, Appellant,

South Carolina Department of
Probation, Parole and Pardon Services, : Respondent.

BRIEF OF APPELLANT

Bernard Bagley
#175851/HD133/KER.CI
4848 Goldmine Hwy.
Kershaw, SC 29067

pro se



.
”n

-~

2019~002102

TABLE OFTCONTENTS

Table of Authorities

ii
Statement of Issues on Appeal 1
Statement of the Case 2
Facta 2.
Arguments

1. THE BOARD DID NOT PROPERLY FOLLOWED PROCEDURE GIVING DUE CONSI-
DERATTON TO THE OBJECTIVE AND PREDICTIVE CRIMINOGENIC FACTORS
OUTLINED IN §24-21-10(£)(1), §°4~°1-64O AND TIE TIFTEEN TACTORS
PUBLTSHED TN TTS PAROLE FORM. 3

2. ''HE BOARD DID IMPROPERLY RELIED IN ANY MANNER ON FACTS AND CIRCUM—
STANCES OF THREE IMMUTABLE OR FIXED CRITERIA EXCEPT DETERMINATION
BASED ON OBJECTTVE FACTORS OR EVIDENCE THAT THE APPELLANT POSES
A THREAT TO SOCIETY, THE VICTIM'S FAMILY, OR HIMSELF AS OUTLINED
IN §24-21-10(£)(1), 24-21-640, AND THE FIFTEEN FACTORS PUBLISHED

IN ITS PARCLE FORM. 4
3. THE BOARD DID NOT TIMELY CONVENE THE APPELLANT'S PAROLE ELIGI-
BILITY REVIEW HEARING IN ACCORDANCE TO §24-21-645. 5

4, THE ALC DO HAVE JURISDICTION IN ACCORDANCE TO AL-SHABAZZ OF THE
REMAINING TWENTY FIVE ISSUES AND ARGUMENTS OF THE ISSUES AND ARGU-
MENTS ARE IN THE SCOPE OF THE RICHLAND COUNTY CIRCUIT COURT JURIS-—
DICTION FOR REVIEW. 5

5. THE BOARD DID NOT FIND THAT APPELLANT IS MORE LIKELY THAN NOT - .
POSES A THREAT TO SOCIETY, THE VICTIM'S FAMILY, OR HIMSELF AS OUT+.
LINED IN §24-21-10(£)(1), 8§24-21-640, AND THE FACTORS PUBLISHED
IN ITS PAROLE FORM. 6

6. THE BOARD DID NOT PROPERLY EMPLOYED PROCEDURE TO CONSIDER APPEL—
LANT*S MITIGATING EVIDENCE OR CIRCUMSTANCES OUTLINED IN THE CRIF! !
TERIA PUBLISHED IN ITS PAROLE FORM. 7

Conclusion 7+
Designation of Matter 8

Proof of Service 9

By



»

L 2

2019-002102

TABLE OF AUTHORITIES

Cases

Al-Shabazz v. State, 527 S.E.2d 742 (2000)

Cooper v. SCDPPPS, 661 S.E.2d 106 (2008)

Furtick v. SCDPPPS, 576 S.T.2d 148 (2003)

King v. N.Y. State Div. of Parole, 83 N.Y.2d 788, 610 N.Y.S.2d 054
632 N.E.2d 1277 (1994)

State v. Belcher, 685 S.F.2d 80?2 (2009)

State v. Burdette, 832 S.E.2d 575 (2019)

Wallman v. Travis, 18 A.D.3d at 308, 794 N.Y.S.2d 381 (2005)

CONSTITUTION

U.S. Constitution 1l4th Amendment
Statutes

§16-1-60, S.C. Code Ann.
§17-17-10, et seq., S.C. Code Ann.
§24-21-5(2), S.C. Code Ann.
§24-21-10¢f)(1), S.C. Code Ann.
§24-21-640, S.C. Code Ann.
§24-21-645, S.C. Code Ann.

Other Authorities

Due Process Clause

SCDPPPS Form 1212

Special Law

Bagley v. SCDPPPS, Case No. 2019-000934

ii

rygkE

u)%JH‘
S~ W

1-7



O

Case No. 2019-002102

STATEMENT OF ISSUES ON APPEAL

DID TIIE BOARD PROPERLY FOLLOWED PROCEDURE GIVING DUE CONSLDERATION 'O 'I'HE
OBJECTIVE AND PREDICTIVE CRIMINOGENTC FACTORS QUTLINED TN §24-21~10(F)(1),
§24-21-640, AND THE FIFTEEN FACTORS PUBLISHED IN ITS PAROLE FORM?

. DID THE BOARD IMPROPERLY RELIED IN ANY MANNER ON FACTS AND CIRCUMSTANCES

OF '[HF, THREE IMMUTABLT OR TIXED CRITERIA EXCEPT DETERMINATTON BASED ON
OBJECTIVE FACTORS OR EVIDENCE THAT THE APPELLANT POSES A THREAT TO SOCLEL'Y
THE VICTIM'S FAMILY, OR HIMSELF AS OUTLINED IN §24-21- 10(f)(1) §24—21—64O
AND THE FIFTEEN FACTORS PUBLISHED IN ITS PAROLE FORM?

DID THE BOARD TIMELY CONVENE THE APPELLANT'S PAROLE ELIGIBILITY REVIEW
HEARING IN ACCORDANCE TO §24-21-645?

DID THE ALC HAVE JURISDICTION IN ACCORBANCE TO AL-SHABAZZ OF THE REMAINING
TWENTY FIVE ISSUES AND ARGUMENTS OR THE ISSUES AND ARGUMENTS ARE IN THE
SCOPE OF THE RICHLAND COUNTY CIRCUIT COURT JURISDICTION FOR REVIEW?

DID THE BOARD FIND THAT APPELLANT IS MORE LIKELY THAN NOT POSES A THREAT TO
SOCIETY, THE VICTIM'S FAMILY, OR HIMSELF AS OUTLINED IN §24~21-10(f)(1), §24—
21-640, AND THE FACTORS PUBLISHED IN ITS PAROLE FORM?

DID THE BOARD PROPERLY EMPLOYED PROCEDURE TO CONSIDER APPELLANT'S MITIGATING
EVIDENCE OR CIRCUMSTANCES OUTLINED IN THE CRITERIA PUBLISHED IN ITS PAROLE
FORM?
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2019-002102

STATEMENT OF THE CASE

This matter is before the South Carolina Court of Appeals pursuant Lo Lhe [inal
order from the Administrative Law Court (ALC), date&idanudry 3, 2020, in which

the Appellant submitted a notice of appeal challenging the South Carolina Depart—
ment of Probation, Parole, and Pardon Services (SCDPPPS) Board's procedure em+
ployed during hierune 19, 2019, parole eligibility hearing revicw. The Appellant
challenges the procedure employed on twenty—five (25) grounds that center around
unlawful procedure, and arbitrary or capricious conduct by the Board in its deci-
sion—making process. The ALC states in its order that the grounds are outside the
scope of the court's review, or wane not raised to the Board, abandoned on appeal,
or unsupported by relevant legal arguments and/or citations and, thus, are not pre—
served for review. In the ALC order, the ALC affirmed the Respondent's (SCDPPPS)
determination and on the grounds inferred that it lackéd subjectimatter jurisdiction

to review the appeal due to a routine denial of parole. This appeal follows.

FACTS

On April 12, 1991, after a jury verdict guilty of murder, the Appellant was sen-—
tenced to a life prison for the death of.his wife. At the time, South Carolina

law granted parole eligibility to a pérson serving a life sentence for murder upon
the service of twenty (20) years. The Appellant first appeared before the Board

for a parole hearing on September 8, 2010. The Board denied the Appellant follow—
ing that hearing, as well as on four subsequent occasions. On June 19, 2019, on
this parole eligibility hearing, the-Board Membeérs each voted to denj the Appell-
aul parole due to three immutable or fixed criteria factors, i.e. 1) the nature

and seriousness of his current offense; 2) an indication of violence in his cur—
rent or a previous offense; and 3) use of a deadly weapon in his current or a pre-
vious offense. Thereafter, the Appellant submitted additional information to the
Board and requested for a reconsideration hearing to the Board through Parole Board
Support Services Director, which it declined to review beécause the Respondent states
that Appellant did not filec-a requestifbrireéaonsideration. OfnJuly 18, 2019, the
VAppellant timely appealed the Board's decision to the ALC challenging the procedure
employed by the Board, alleging specifically that the Board acted arbitrarily and
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2019-002102
capriciously upon unlawful procedure in denying him parole. This appeal follows.

ARGUMENTS

I. THE BOARD DTD NOT PROPERLY FOLILOWED PROCEDUREINGIVING DUE CONSTIDERATION TO THE
OBJECTIVE AND PREDICTIVE CRIMINOGENIC FACTORS OUTLINED IN §24-21-10(£)(1),
§24-21-640, AND TIIL FIFTEEN FACTORS TUBLISHED IN ITS PAROLE I'ORM.

Appellunl agserts that the Respondent's SCIPPPS Crilteria Lot Parole Cousiderallon
Form 1212, issued to him on 11/10/16, and his panole:bdigibility hearing was held
on June 19, 2019, in:which §24-21-10(£)(1) is- nobtindicabedlon the form issued to

. him Nevertheless, the procedure employedoby«lthéaBoard deprlved Appellant of state-
" ment to review by ALJ, because it does not constitute a routine denial of parole.
SEE: Al-Shabazz,v. State, 527 S.E.2d 742 (2000), establishing an adminsitrative
review process for inmate appeals. Based on SCDC record, it appears that the Appel-—
lant is a good candidate for the privilege to parole. Appellant contends that the
Board was arbitrary or capricious in its poor decision making process, based on
subjective factors while not considering objective and predictive criminogenic
factors or evidence. Cooper v. SCDPPPS, 661 S.E.2d 106 (2008), require revisit by
the court because it falls short. The Cooper Court stated,the following:

"We emphasize that in the future parole review
hearings the Parole Board may avoid the result
in the instant case if it clearly states in its
order denying parole that it considered the factors
outlined in section 24-21-640 and the fifteen
faclLors published in its parole form. If the Board
complies with this procedure, the decision will
constitute a routine denial of parole and the ALC
would have limited authority to review the decision to
determine whether the Board followed proper procedure.
Under that scenario, the ALC can summarily dismiss the inmate's appeal."
Cooper at [9], p.112.

Appellantifurther asserts that the Board 1s utilizing the foregoing arbitrarily
and capriciously by just stating that it considered the factors when the Board
employing a procedure denying him any realistic opportunity to a privilege to
be-parole. The process does not allow favorable parole decisions for lifers
because the Board does not ineludeiincitscdecision that the Appellant have
sufficient support and commltment from family and friends to remain successful
after parole from SCDC. [REREY R BEVCH I

The Board's procedure employed arbitrarily and capriciously permanently makes
this Appellant ineligible for parole because the process deétermination doesnnot
include. objective ewvidence and predictive criminogenic factors that causes the
Board to conclude it is more likely than not that theiAppellant poses a threat
to society, the victim's family, or himself in accordance to §24—21-10(f)(1),
and 8§24-21-640, of S.C. Code Ann.

3 0f9



2019-002102

The Appellant asserts that the order does not reflect that the Board findings
that he poses a threat ‘to society, the victim's family, or himself to substan—
tiate the Board's conclusion, but it only reflects findings relatéduto the com—
mitment. offense. SCDPPPS Criteria for Parole states! "that the Board deliberates
upon reasonably probability that an inmate will or will not again violate the
law which is not included in its findings of fact specific. to the Appellant to
substantiate the Board's conclusion. As such, Appellant contends that the Board
Las abused lts digretion by concluding the Lhree immutable factors alone as to
preclude the privilége to parole.. Appellant asserts special law or proposed law,
SEE: Wallman v. Travis, 18 A.D.3d abt 308, 794 N.Y.S.?2d 381 (2005), and King v.
New York State Div. of Parole, 83 NiY.2d 788, 790, 610 N.Y.S.2d 954, 632 N.E.2d
1277 (1994). '

2. THE BOARD DID IMPROPERLY RELIED IN ANY MANNER ON FACTS AND CIRCUMSTANCES OF
THREE IMMUTABLE OR FIXED CRITERIA EXCEPT DETERMINATION BASED ON OBJECTIVE
FACTORS OR EVIDENCE THAT THE APPELLANT POSES A THREAT TO SOCIETY, THE VICTIM'S
FAMILY, OR HIMSELF AS OUTLINED IN §24~21-P0(f)(1), 24-21-640, AND THE FIFTEEN
FACTORS PUBLISHED IN ITS PAROLE, FORM.

The CritertaaforrPanolé~Considerationnform does not indicate §24-21-20(f)(1), as
aitisted factor,:dndwhich the Board could not consider, butinnstedd arbitrary
state that it considered it. In addition, the Appellant contends that the Board
improperly relied on facts and circumstances of the immutable or fixed criteria
where the offense had been committed and sentence imposed in Richland County venue
rather than Lancaster where the Board made its detemminatidon. The Board convened
the hearing and rendered its decision June 19, 2019, in Lancaster County via tele-—
conference. Appellant asserts that the procedding 90-GS-40-5849, such as this
should have provided venue where the Board made determination, i.e. Richland County.
Also, where the material events otherwise took place, and where the principal off-
ice of Respondent is located. Appellant further contends that the process is un-—
tair because the Board three immutable factors of his offense as the exclusive fac—
tor considered and sole basis for the Board's conclusion of Apellant's prior super—
vision history, prior disciplinary record, and prior criminal record for release,
the conclusion is arbitrary and irrational. ThepGooper ruling has allowed the Re-
spondent abuse it discretion hy just stating it followed proper procedure wheLeby
the matrix of factors in §24-21-640, mandates the Board to determine whether the
Appellant if released that in the future he will probably obey the law and lead

a correct life. ALSO SEE: SCDPPPS Form 1212, that states "when deliberating upon
the reasonable probablity that an inmate will not again violate the law." Appel-
laEE asserts special provisions.in general law, or special law pertaining to the
matter. : :

Nevertheless, it's the Respondent's position that a denial continues the status
quo, because the decision constitute a routine denial. However, due process of
law requires the Board to express its reason in writing with a general statement;
but the Board only enumerated its reason with the immutable factors in the order.
Appellant contends that due process also requires that the reasons be rationally
related to the published parole criteria, in which hiis notice of rejection does
not express. Again, this case require certification of appeal to revisit Cooper
because the process and procedure is unfair. '
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3. THE BOARD DID NOT TIMELY CONVENE THE APPELLANT'S PAROLE ELIGIBILITY REVIEW
HEARING IN ACCORDANCE TO §24-21-645.

The Appellant asserts that he challenges the timelines of his parole hearings,
because .the Board has not held his parole eligibility hearing precisely every
two years, rhereby placing the dates of hie hearings and noxt hoaring some nine
to fenumonths beyond the statutorily required, in violation of his constitutio-—.
ual vlghts and stale—crealed liberly Interest, since his initial parole eligi-
bility hearing date September 8, 2010. Appellant's next parole eligibility hear-
ing date is beyond June 19, 2021, in which he contends that the matter is not
moot because he willinotrrecéeivesa hearing in 2020 as should be required ftrom
the date of his initial parole hearing eligibility date September 8, 2010. The
Appellant asserts that a case is not moot if it could still cause him some re-
lated injury undér:r§24~21~645. There has not been an adjudication of this issue,
in which abrogates Appellant's right to timely parole eligibility, and infringes
on a state—created liberty interest. SEE: Cooper v. SCDPPPS, 661 S.E.2d 106 (2008).
Also SEE: §16-1-60, of S.C. Code of Laws 1976, and l4th Amendment U.S. Constitution.

4. THE ALC DO HAVE JURISDICTION IN ACCORDANCE TO AL-SHABAZZ OF THE REMAINING TWENTY
FIVE ISSUES AND ARGUMENTS OR THE ISSUES AND ARGUMENTS ARE IN THE SCOPE OF THE
RICHLAND COUNTY CIRCUIT COURT JURISDICTION FOR REVIEW.

It's Appellant's belief that:the ALC has jurisdiction under Al-Shabazz v. State,
527 S.E.2d 742 (2000), and Furtick v. SCDPPPS, 576 S.E.2d 148 (2003). Appellant
is challenging the fact that the Board is intentionally permantently determine
to make him ineligible for parole. The Board failed to express its reason in
writing with a general introductory statement, and reasons that are rationally
related to the published criteria. In addition, it's the position of the Appell-
ant, that there is no process within the criteria and §24-21-640, validating the
risk consistent with evidence based practices that determine factors contributed
to- criminal risk factors as defines §24-21-5(2), S.C. Code Ann., as follows:

Characteristics and behaviors that, when addressed or changed, affect
a person's risk for committing crimes. The characteristics may
include, but not limited to, the following risk and criminogenic need
factors; antisocial behavior patterns; criminal personality; antisocial
attitudes, values, and beliefs; poor impulse control; criminal thinking;
substance abuse; criminal associates; dysfunctional family or marital
relationships; or low levels of employment or education.

Nevertheless, Appellant contends he is seeking judicial review of dismissal by
the ALC of his additional issues from the parole procedures and abuse of dis-
cretion, in which if the ALC does not have jurisdiction he believes that the
Richland County Circuit Court should have jurisdiction regarding the additional
issues the ALC declined to accept. Appellant asserts that this Court move for
certification of appeal directly to State Supreme Court because Cooper require
revisit by the Court. Appellant contends that §17-17-10, et. seq., habeas corpus
in the circuit court is required for additional issues not addressed.

S5:0f 9
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5. THE BOARD DID NOT FIND THAT APPELLANT IS MORE LIKELY THAN NOT POSES A THREAT
TO SOCIETY, THE VICTIM'S FAMILY,AOR HIMSELF AS OUTLINED IN §24-21-10(£)(1),
§24-21-640, AND THE FACTORS PUBLISHED IN ITS PAROLE FORM.

T'he Appellant proposes special provisions in general law, and he proposcs special
law pertaining to this issue on the basis that the notice of rejectlon only enume—
rate the Board's reasons with the immutable factors, whereby due process of law
requites Lhe Board to express iks reason in writing with a general introductory
statement, and due process also reaquires Lhal Llie reasons be rationally related

to the published parole criteria, and §24-21-5(2), S.C. Code Ann., o process vali
dating the risk consistent with ecvidence based practices; and thal will delermine
factors that has contributed to the behavior. South Carolina law defines criminal
risk factors as:

Characteristics and behaviors that, when addressed or changed, affect
a person's risk for committing crimes. The characteristics may
include, but not limited to, the following risk and criminogenics need
factors; antisocial behavior patterns; criminal personality; antisocial
attitudes; values, and beliefs; poor impulse control; criminal thinking;
substance abuse; criminal associates; dysfunctional family or marital
relationships; or low levels of employment or education.

Appellant's notice of rejectionsdoes not indicate §24-21-5(2), criminal risk factors
as defined above. Appellant asserts that Cooper require revisit and he respectfully
request that this Court move for certification of appeal directly to the State Sup-—
reme Court because the Board is abusing its discretion with the following:

"We emphasize that in future parole review hearings the Parole Board
may avoid the result in the instant case if it clearly states in
the instant case if it clearly states in its order denying parole that it
considered the factors outlined in §24-21-640 and the fifteen factors
published in its parole form. If the Board complies with this -
procedure, the decision will constitute a routine denial of parole
and the ALC would have limited authority to review the decision to
détermine whether the Board followed proper procedure. Under that
scenario, the ALC can summarily dismiss the inmate's appeal."

Cooper, at [9], p.112.

The Board ie clearly abusing its discretion arbitraty or capriclous withean un—
lawful or improper procedure with an insutfieient-notice of rejeclion and that

it only weighed factors regarding the offense itself, along with its opinion

that heinous nature of crime and holding Appellant at a higher standard alone
waszsuch to violate Appellant's substantial rights. While parole is not to be
granted merely as a reward for Appéllant's positive conduct or behavior, and
rehabilitative achievements while incarcerated, these factors are to be considered
as a privilege for parole. SEE: §24-21-640, matrix of factors within statute. The
Board's guess work is an improper procedure employed to determine whether to or not
to grant grant parole.

6 of O



b ]

2019-002102

6. THE BOARD DID NOT PROPERLY EMPLOYED PROCEDURE TO CONSIDER APPELLANT'S MITI<
GATING EVIDENCE OR CIRCUMSTANCES OUTLINED IN THE CRITERTA PUBLISHED IN ITS
PAROLE FORM. , -

Appellant asserts that Cooper fequire revisit especially for this issue because

at the parole eligibility hearing the Appellant has no right or no way to pre—
sent evidence on his;own behulf because Lhe Lieating ls eleconference, and there
is no procedure in place for the Board to receive documents ‘or material evidence
at the hearing, and no way for an inmate to present such al the hearing. As such,
the Board is not able Lo cousider such material during itsicdetermination or de—
liberation. SEE: SCDPPPS Criteria for Parole Consideration, form 1212, third ¢,
that states, "At the hearing, the inmate has the right .to present witnesses and
evidence on his/her own behalf,...." SCDPPPS policy page 40, p. 8 (ROA), indicates
the procedure for a reconsideration reeéhedring in which the Appellant requested in
a timely manner, but the Respondent stated in its letter to the Appellant p. 2,
(ROA), with no date, "Youchave not submitted a letter of reconsideration regarding
your most recent hearing; therefore, the information submitted cannot be considered
for you last parole hearing."

Appellant attempted to introduce his transcript -of record pp. 397 through 414 as-
mitigating circumstance (ROA pp. 9-2%), because the law has changed in the State
of South Carolina the inferred malice of use of a deadly weapon where evidence is
presented 6f a lesser included offense, i.e. voluntary manslaughter in his case,
no longer good law in South Carolina. SEE: State v. Burdette, 832 S.E.2d 575 (2019),
State v. Belcher, 685 S.E.2d 802 (2009). Evidence was presented in Appellant's
case to reduce or mitigate his offense to a lesser included offense. Appellant do
understand that the Board is in no position to retry his case, and he do accept
responsbility for has actions, and has repented for atonment. Additionally, the
Appellant is truly remorseful. The request for a rehearing was submitted to the
Director of Parole Board Support Services, Nettie Jacobs. The proper procedure
was not afforded to the Appellant regarding this matter.

Appellant understands that parole is a privilege and not a right, but in reality

he is not being afforded a realistic opportunity during the procedure process to

obtain parole. SEE: Appellate Case No. 2019-000934, Bagley v. SCDPPPS, and iths
the Appellant belief that the Board has retaliated againsthhimtfor exercising his
state—created liberty interest to redress.

CONCLUSION

Based on the foregoing reasons thecAppellant respectfully requests that the final
decision of the ALC be reversed and remdnded, and that this Gpumblmove for certi-—
fication of this appeal directly to the State Supreme Court,

\\WMN___‘_,,,«f’//%éé oldmine Hwy.

January 24, 2020 Kershaw, SC 29067
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PROOF OF SERVICE

I certify that T have served the Brief of Appellant, and the Designation of
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Kershaw, SC 29067

January 24, 2020
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January 24, 2020

SC Court of Appeals

Jenny A. Kitchings, Clerk
P.0. Box 11629

Columbia, SC 29211

RE: Bagley v. SCDPPPS, 2019-002102

Dear Madam Kitchings:

Enclosed for filing is the Brief of Appellant in the above case. Also enclosed
are the following:

1. Designation of Matter To Be Included In the Record on Appeal (p.8); and
2. Proof of Service.

Thank you for your consideration.

JAN 24 2070
SC Court of Anpeals

4848 Goldmine Hwy.
Kershaw, SC 29067

cc: Tommy Evans, Jr., SCDPPPS
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