RECEIVE]™

{
s

STATE OF SOUTH CAROLINA .
MAY 31 26%9

IN THE SUPREME COURT -
_ 8.C. SUPREME COURT

Certiorari to Darlington County

Honorable Larry B. Hyman, Circuit Court Judge

JAMECO ABDUL TONEY,

PETITIONER
V.

STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO 2018-001899

SUPPLEMENTAL APPENDIX
WANDA H. CARTER ALAN WILSON
Deputy Chief Appellate Defender Attorney General
South Carolina Commission on Indigent JOHNNY ELLIS JAMES, JR.
Defense Assistant Attorney General
Division of Appellate Defense Rembert Dennis Building
PO Box 11589 1000 Assembly Street
Columbia, SC 29211-1589 Columbia, SC 29201

(803) 734-1330

ATTORNEYS FOR RESPONDENT

ATTORNEY FOR PETITIONER



FINAL BRIEF OF APPELLANT FILED JANUARY 25, 2016 ....ccconneenees reetrreeee st saesnnanarasans

STATE V. JAMECO ABDUL TONEY, UNPUBLISHED OP. NO.
2016-UP-428 (S.C.CLt. App. filed OCLOBEr 19, 2016) cvvvvvsvvrsnressessmsrsssssmsss s

RECE s~
MAY 81 2071

8.C. SUPRENME COURT

i @



FEy .

RV

Appellgte D fender\ S




| TABLE OF CONTENTS

/ Page
Table of Authériﬁes:; .............. et st e s e e — 5 ........ iii
SHALCMENE OF thE CaSE crecrrsrsurersrrrrrrsmsesssssrsssrssmesreresssssmssssssssessssssesseesssssssesssssesssesssssesssesses oeeessessos 1
Statement of Issueson Appeal .......cererversnsnnaes oA r ettt e r e b b a e st en e sas s et b e e anetseeenereesoseeanaeas 1
Faéts .................................................................................................................. 1
ATGUICIE overeareee s unssesessesssesssossssessesesessiasessoesesssseneesesesss et sessesseesasseseeeeoeeseesseseeeess e 4
CONCIUSION s eeevesrseeerase s sseentrens et ssnmssssessssssesesssamssssssesssmsseraseenos oo se s boenseeeenseesseseseeeeee 8

ii



TABLE OF AUTHORITIES

SUPREME COURT OF THE UNITED STATES

Floridav. Royer, 460 U.S. 491, 103 8. Ct. 1319 (1983)...ceccumiinmnienniinenniiniennensniisinsinns 6
Katz v. United States, 389 U.S. 347, 88 S. Ct. 507 (1967)eceuenenrieernnenic et 5
Maryland v. Wilson, 519 U.S. 408, 117 S. Ct. 882 (1997)...ccevrierermrrenmmnrerenssiiiieinnsnnneiens 6
. Minnesotav. Carter, 525 U.S. 83,119 S. Ct. 469 (1998).....cevririmmmmmierensiicniiimnanieninieses 5
Pennsylvania v. Mimms, 434'US. 106, 98 S. Ct. 330 (1977)--civeniirinnirrnrenneeeinninninas . 6

FEDERAL COURTS OF APPEAL AND DISTRICT COURT CASES

United States v. Wellons, 32 F.3d 117 (4th Cir. 1994) ........................ 5
SOUTH CAROLINA COURTS OF APPEALS AND SUPREME COURT CASES

J. K. Const., Inc. v. Western Carolina Regional Sewer Authority, 336 S.C. 162, 519 S.E.2d 561

(1999). 11 vveerereemeteennmaesebeaeeste e e e s b s e h e et S 4.
Moriarity v. Garden Sanctuary Church of God, 341 S.C. 320, 534 S.E.2d 672 (2000).......ccenuee 5
State v. Brockman, 339 S.C. 57, 528 S.E:2d 661 (2000).....cucuueemriranrirmineniiinieeniinneeiianenn 4
State v. Jihad, 347 S.C. 12, 553 S.E2d 249 (2001)......ovviiiumminiiniiiiimiiimieiannns eerrenes 5
State v. Moore, 404 S.C. 634, 746 S.E.2d 352 (CLADD. 2013)iueunrierneninncninnicieniieiinninens 7-8
State v. Pichardo, 367 S.C. 84, 623 S.E.2d 840 (Ct.App. 2005).........coevmemimrnenninncininnenns 5-6
State v. Riviera, 384 S.C. 356, 682 S.E.2d 307 (Ct.ApD. 2009)......cccviiiiimmmiiianiiiiiiiemennen, 6
State v. Tindall, 379 S.C. 304, 665 S.E.2d 188 (Ct.App. 2008).......c.vveerrnnn. eeeeereenrena 5-8
State v. Williams, 351 S.C. 591, 571 S.E.2d 707 (Ct.App. 2002)....ccccciriirmmmniinniimiinaennn 5

FEDERAL CONSTITUTION, STATUTE AND RULES

U.S. CONST. amend. IV .............................. 4.5

iii



STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT ERR BY FINDING THAT THE APPELLANT

LACKED STANDING TO CHALLENGE BOTH THE SEARCH OF THE

RENTAL CAR HE WAS DRIVING AND THE UNREASONABLE LENGTH

* OF HIS DETENTION AS A 4™ AMENDMENT SEIZURE? -~
STATEMENT OF THE CASE

On or about November 10, 2010, the' Appellant was detained for a traffic stopby a
Darlington County Sheriff’s Department deputy and was arrested for trafficking of more than 10
pounds of marijuana.

On November 18, 2013, the Appellant’s case was called for jury trial in Darlington
County General Sessions Court before the Hono;able R. Ferrell Cothran. On November 20,
2013, the jury returned a verdict of guilty and the trial court imposed a sentence of nine years

incarceration. The Appellant timely filed and served a Notice of Appeal from the verdict and

sentence of the Court.

FACTS ‘

At approximately 12:19 on November 10, 2010, on Interstate 20 near mile marker 129,
Darlingtc;n County Sheriff’s Office (DCSO) deputy Brad Lawson conducted a traffic stop of the
rental car being dﬁven by the Appellant, Jameco Toney. (R.p. 49, lines 11-15, R.p. 50, lines 1-
il). Deputy Lawson testified that he initiated this traffic stop when he was sitting in a stationary
observation position and observed Appellant change lanes from the right to leftllanes with what

ixq believed was insufficient space between Appellant’s vehicle and another vehicle in the lane
being entered. (Rp 31, lines 4-12). Deputy Lawsog did not testify to the approximate distance
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between the Appellant’s vehicie and any other vehicle when he hchanged lanes, only that he was,
“not saying [Appellaﬁt] was about to run.someone off the road . . .[i]t ;vas not enough space to
make a safe lane change.” (R.p. 31, lines 21 -22). According to Agpellant, he quickly changed
Janes for safety due to the presence of a police vehicle in the emergency lane. (R.p. 7, lines 1- -,
22.) Deputy Lawson testified that Appellant again changed lanes without enough space to make
- alane change when he approached Appellant from the rear, travelling at a speed of
approximately 107 miles per hour. (R.p. 51, lines 7-17). The Appellant testified that he again
changed lanes due to the sudden presence of a police vehicle, this time Deputy Lawson .
approaching him rapidly frofn the rear. (R.p. 8, lines 5-20). At trial, Depuﬁ ;awson could not
identify the”South Carolina statute that governed improper lane change. (R.p. 48, lines 16-25).
Deputy Lawson ne{rer identified at trial what was a “safe distance™ to execute a lane change or
how he identified an ‘improper lane change where no other vehicle was,acfﬁally “cut off.” There
was no testimony that the Appellant failed to use his turn sighal, was speeding, or committed any
other violations of South Carolina traffic laws. |
Immediately after the initiating the traffic stop, Appella;lt had provided Deputy Lawson
with his driver’s license and a rental agreement for the vehicle. '(R.p. 49, lines 17-19). Deputy
. Lawson testified that after getting this information, he began wrifing out a warﬁing ticket. (R.p.
36, lines 13-18). At trial, Deputy Lawson could not recall when he called dispatch for a license
check or the check on the vehicle license platé or when they answered. (R.p. 36, lines 22-25,
R.p. 37, lines 1-5). Although Depu'q; Lawson hﬁd ‘all of the information required to complete the
traffic stop and issue a fcicket for improper lane change at that point, the deputy begén askiﬁg
Apiaellant about his prior drug convictions at about 8 to 9 minutes into the traffic stop. (R.p. 35, |
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lines 4-7). Deputy Lawson had Appellant exit his vehicle and he began to repeatedly ask
Appellant whether there were illegal drugs in the vehicle at about 11 minutes into the traffic stop.
;(R.p. 56, lines 4-21). About 12 minutes into the traffic stop and questioning, Appellant told
Deputy Lawson that he needed to go to the bathroom, but Deputy Lawson continued his
questioning about the presence of drugs in the vehicle. (Rp 58, lines 3-11), Appellant testified
that he did not feel free to end the questioning and leave. (R.p. 11, lines 8-9). After Appellant is .
questioned again about the presence of drugs in the vehicle and denies they are present, Deputy
Lawson requested his consent to search the vehicle and Appellant declines. (R.p. 60, lines 1-12).
Def:uty Lawson listed the following reasons for requesting to search the vehicle:
" The third party rental car where the renter was not present. The rental car was
two days past due. From having the windows rolled down while travelling down -
» the highway. His hands shaking nervously. His breathing heavily, his chest

rapidly rising and falling. His carotid artery pulsating. Of course him having

cotton mouth as we just said with the white crust at the comers of his lips. The -

arrangement with the rental car from Florence, Hartsville made no sense to me.

He did not know the location where he said he had been in Columbia. He spoke

with his hands kind of nervous speaking with his hands as he talked to me. I

noticed while talking to him he kept looking back at the car. So all of those things

~ yeah and at one time he hinted only once he said that he was in a hurry to leave.

(R.p. 40, lines 14-25, Rp 49, lines 1-2). At about 17 minutes into the traffic stop, Deputy

Lawson requests permission from the rental company by telephone to search the vehicle, which

i

was granted, (R.p. 61, lines 16-20).
_- More than 22 minutes intc; the traffic stop, Deputy Lawson begins a search of the vehicle.

(R.p. 63, lines 20-23). During this search, Deputy Lawson d}scovered a ba_g cohtaim'ng more

than fourteen pounds of marijuana in the trunk of fhe vehicle. (R.p. 44, lines 15-25, R.p. 45,

lines 1-6, R.p. 139, lines 6-15).



At Appellant’s trial, his defense counsel moved to sﬁppress marijuana seized from the
rental car driven by Appellant, arguing that Appellant had standing to challenge both the search
of the vehicle and his traffic stop and lengthy questioning as an illegal seizure. (R.p. 108, lines
125, R.p. 109, lines 1-13, R p. 110, lines 20-25). The trial court rejected this argument, without
distinguishing betweenvarguments relating to search and to seizure, holding:

[Appellant] does not have standing because he does not have any reasonable .
expectation of privacy in the car.

But it appears, you know, I am in the fourth circuit and the Wellons [case] seems
to be the law as recorded in the past of ’94 in the 2008 case and I have to not seen
anything that overturned it. Cert. was denied the Supreme Court and it seerus to
me it is still the law in this case so I respectfully deny your motion. .

(Rp. 113, lines 7-9, R.p. 116, lines 7-12).

ARGUMENT

. DID THE TRIAL COURT ERR BY FINDING THAT THE APPELLANT
LACKED' STANDING TO CHALLENGE BOTH THE SEARCH OF THE
RENTAL CAR HE WAS DRIVING AND THE UNREASONABLE LENGTH
OF HIS DETENTION AS A 4™ AMENDMENT SEIZURE? : -

Standard of Review. In Fourth Amendment cases, factual determinations are reviewed under a

“clear error” standard. State v. Brockman, 339 8.C. 57, 66, 528 S.E.2d 661, 666 (2000).
Questions of law are reviewed de novo, giving trial courts no particular deference. Moriarity v.
Garden Sanctuary Church of God, 341 S.C. 320, 327, 534 S.E.2d 672, 675 (2000). This lack of -
deference includes revie_\(ving the ﬁ'ial j};dge’s application of the law to stipulated or undisputed
facts. J K. Const,, Inc. v. Western Carolina Regional Sewer Auth., 336 8.C. 162, 166-167, 5 19
S.E.2d 561, 563 (1999).

A South Carolina law on searches and- ex?ectaﬁon of privacy.
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The qurth Amendment to the U.S. Constitution states, “[t]he right of the people to be
secure in their persons, houses, papers, and effects against unreasonable searches and seizures,
shall not be violated, and no Warrants §hall iésue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be
seized. U.S. CONST. amend. IV. | Government conduct is a search if it interferes with a person’s
reasonable expectation of privacy. Katz v. United States, 389 U.S. 347, 88 S. Ct. 507 (1967). In
order to claim Fourth Amendment protection from an illegel search a defendant must
demonstrate that he personally has an expectatlon of privacy in the place searched and that his
expectatlon is reasonable. Minnesota v. Carter, 525 U.S. 83, 119 S. Ct. 469 (1998) In United
States v. Wellons, the United States Court of Appeals for the Fourth Circuit held that an
unauthorized driver of a rental car had no privacy interest in the car or its contents. United States
v. Wellons, 32 F.3d 1 17,119 (4™ Cir. 1994).

B. South Carolina law on seizure and unreasonable detention

Under South Carolina caselaw interpreting the protections of the Fourth Amendment, the
concepts of illegal searches and illegal seizures are separate and distinct. The legality of
warrantless searches are based on a person’s expectation of pri\"ecy, while a temporary detention,
even if only for a brief and limited purpose, si;,ch as a traffic stop, constitutes a seizure under the
Fourth Amendment. State v. Pichardo, 367 S.C. 84,97, 623 S.E. 2d 840, 847 (Ct.App. 2005).
As applied to traffic stops, when probable cause exists to believe a traffic violation has occurred,
the decision to stop an automobile is reasonable p;er se. State v. Tindall, 379 S.C. 304, 665
S.E.2d 188 (Ct. App. 2008); State v. Williams, 351 S.C. 591, 598, 571 S.E.2d 703, 707 (Ct. App.
2002). However, an officer’s stop is unreasonable if neither the person’s driving nor his vehicle
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transgressed any traffic iaw (even if the officer mistakenly believed he had)‘. State v. Jihad, 347
S.C. 12, 553 S.E.2d 249 (2001), I

When police lawfully detain a motor vehicle for a traffic violation, they may order the
driver and passengers to exit the vehicle without violating the Fourth Amendment. Maryland v.
Wilson, 519 U.S. 408, 117 S. Ct. 882 (1997); Pennsylvania v. Mimms, 434 US 106, 98 ST Ct.
330(1977). In carrymg out a traffic stop, the police may request the driver’s license and vehicle
registration, run a computer check, and issue a ticket or citation. State v. Tindall, supra.
However, an investigative detention must be brief and last no \longe:,r than is necessary to carry
out the purpose of the stop, and the scope of the detention must be carefu_lly tailored to its
underlying justification. Florida v. Royer, 460 U.S. 491, 500, 103 S. Ct. 1319 (1?83); Sz:ate v,
Pichardo, 367 S.C. 84, 623 S.E.2d 840 (Ct. App. 2005). Once the purpose of that stop has been
fulfilled, the continued detention of the car and the occupants amounts to a second detention
which is only pemlissible in two situations:

1. The officer has a reasonable, articulable suspicion that other illegal activity has -

occwrred, is occurring, or is about to occur; or

. 2. The initial detention has become a consensual encounter
State v. Tindall, supra; State v. Pichardo, supra. See also State v. Rivera, 384 S.C. 356, 682
S.E.2d 307 (Ct. App. 2009) (minimal amount of time between illegal detention and cbrisent, lack
of intervening circumstances, and no legal basis for officer prolonging detention rendered
consent to search given after traffic stop invalid as product of unlawful detention).
c Applying South Carolina Search and Seizure law to the facts of this case.

While noting that no South Carolina appellate decision has stated whether the 4" Circuit

holding in Wellons applies to state cases involving non-authorized rental car drivers, assuming,
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arguendo, that it doeé, the trial court in this case nonetheless erred by extending the holding of

Wellons, relating to privacy interest in rental car, to hold that Appellant had no standing to *

challenge either the search of the vehicle or his unreasonably extended detention as a seizure

under the Fourth Amendment. The three-page decision in Wellons never specifically mentions
the standing of Mr. Wellons or the reasonableness of his traffic stop detention, only that Mr.
Wellons had no “legitimate privacy iftterest in the car and, therefore, the search of which he

complains cannot have violated his Fourth Amendment rights.” Umted States v. Wellons, 32

. F3dat 119.

The trial court’s error in holding that Appellant had no standing under Wellons to -
challenge his traffic stop and the reasonableness of his detention materially prejudiced the rights
of MrT Toney, as he had raised meritorious issues that were not ruled upon by the trial court that
the arresting officer had no probable cause to believe that a traffic violation had occurred, that
the stop extended far beyond what was required to run a check on Appellant’s license and
vehicle, and that the officer’s stated reasons to extend the traffic stop and request to search the
vehicle did not amount to a “reasonable suspicion” of a serious crime. The facts of this case are
similar to those in State v.Tindall, where that appellant was pulied over for a traffic stop for
speeding, following to closely, and failing to maintain his lane. Tindail, 388 S.C. at 520, 698
S.E.2d at 204. Mr. Tindall was questioned for approximafely six or seven minutes after the
purpose of the traffic stop was completed about whether he had ever been charged with a drug
crime, tfle purpose of his trip, and various questions about his business. Tindall, 388 S.C. at 522,
698 S.E.2d at 205. Similar to the facts of this‘ cﬁse, and not discussed by the Court of Appeals in
Tindall as affecting that appellant’s Fourth Amendment interests, Mr. Tindall was also driving a

7



rental car rented to another individual which may have been overdue when he was stopped. This
case is also similar to that of State v. Moore, where a traffic stop was conducted on'a vehicle for
speeding and failing to maintain his lane. State v. Moore, 404 S.C. 634, 637, 746 S.E.2d 352,
354 (Ct.Ap’)p. 2013). The arrestir_xg ofﬁéer in that case also extended the ‘trafﬁc stop based, in
part, on the nervousness and heavy breathing of the driver and vhis third-party rental car
agreement. Moore, 404 S.C. at ‘640, 746 S.E.2d at 355. As in Tindall, the Court of Appeals held
in Moore, without addressing standing to challenge the search of the rental vehicle, that Mr.
Moore’s traffic stop detention was unreasonably extended, requiring the suppression of the drugs
discovered incident to a search of the vehicle. However, in this case, since the trial court denied
the defense suppression motion based on the standing of the Appellant, it made no findings of
fact which this Court can re;view to.detem.xine whether, as in Tindall and Moore, Mr. Toney’s
traffic stop detention was based on pfobable cause and/or was unreasonably extended.
CONCLUSION

At trial, the Appellant moved to suppress the marijuana discovered in the rental car he
was driving based both on the illegality of the search conducted and the unreasonableness of his
traffic stop “seizure”, from the initial stop through the extension of the stop to question him
about his prior drug history. The trial court denied the motion based simply on Appellant’s lack
of standing to challenge the search of his vehicle. Since the trial court erréd by misapplying the
law as to standing to challenge mlaml search and seizure, and made no findings of fact which
this Court can review, reversal of the case is required.

WHEREFORE, Appellant respectfully fequests that this Court reverse this case and

remand for a new trial.
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals
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V.
Jameco Abdul Tohey, Appellant; |
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AFFIRMED

Jeffrey Scott Stephens, of Quindlen & Merrifield, P.A.,
of Beaufort; and Chief Appellate Defender Robert
Michael Dudek, of Columbia, for Appellant.

Attorney General Alan McCrory Wilson, Assistant
Attorney General Mark Reynolds Farthing, both of
Columbia; and Solicitor William Benjamin Rogers, Jr.,
of Bennettsville, for Respondent.

PER CURIAM: Affirmed \pursﬁant.to Rule 220(b), SCACR, and the following
authorities: State v. Moses, 390 S.C. 502, 511, 702 S.E.2d 395, 400 (Ct. App.
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2010) ("[M]aking a motion in limine to exclude evidence at the beginning of trial
does not preserve an issue for review because a motion in limine is not a final
determination. The moving party, therefore, must make a contemporaneous
objection when the evidence is introduced.") (alteration in original) (quoting State
v. Forrester, 343 S.C. 637, 642, 541 S.E.2d 837, 840 (2001)); State v. Atieh, 397
S.C. 641, 646, 725 S.E.2d 730, 733 (Ct. App. 2012) ("A ruling in limine is not
final; unless an objection is made at the time the evidence is offered and a final
ruling procured, the issue is not preserved for review."); id. at 646-47, 725 S.E.2d
at 733 (providing exceptions to the rule that a contemporaneous objection be made
at the time evidence is offered to preserve the matter (1) when the motion in limine
is made immediately prior to the introduction of the evidence in question and (2)
when the trial court clearly indicates its ruling is final); McHam v. State, 404 S.C. _

465, 470, 473-75, 746 S.E.2d 41, 44, 46-47 (2013) (holding in a post-conviction

relief action following dismissal of an Anders appeal from trial in which trial
counsel moved in an in limine motion to suppress drugs as the product of an illegal
search and seizure in violation of the Fourth Amendment, but failed to renew the
objection on that basis when the drugs. were actually admitted into evidence at
trial, it was clear the Court of Appeals did not consider the merits of the Fourth
Amendment issue on direct appeal because iz was not preserved by trial counsel);
State v. Dicapua, 373 S.C. 452, 455, 646 S.E.2d 150, 152 (Ct. App. 2007) (holding
trial counsel's statement to the trial court that he had "no objection" to the
introduction of evidence, even though he previously made a motion to exclude the
evidence, waived any issue with admission of that evidence). -

AFFIRMED.!

HUFF, SHORT, and KONDUROS, JJ ., COncur,

! We decide this case without oral argument pursuant to Rule 215, SCACR.




