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STATEMENT OF THE ISSUES

L. Did the Circuit Court apply the wrong' st.andard of review on the appeal from
‘Magistrate Court thus compelling it to find that the issues on appeal were not -
- preserved for review on appeal?

IL. Did the Circuit Court err in affirming the Magistrate’s finding that the terms of
Appellant’s and Respondent’s original contract were _materially\altered such thata new
contract was formed despite the lack of evidence of indispensable terms such as price, time,
and scope? ' | ;.

III.  Did the Circuit Court err in finding Appellant suffered no prejudice as a result of
the Magistrate’s exclusion of relevant and admissible evidence offered by Appellant while,

at the same time, allowing inadmissible collateral source evidence offered by Respondent?

'STATEMENT OF THE CASE

On March 26, 261 8, Appellant Karyn Cavanaugh (“Ms. Cavanaugh?) filed the underlying
lawsﬁit against Respondent New Age Contracto_ré, LLP (“New 'Agé”) in the Charleston County
'Magistrafe Court for breach of contract, seeking $7,500.00 in reimBursement for draws taken on
work nét compléted. -Thé case was heard by the Magistrafe_ on Septeniber 10, 2018. Ms.
Cavanaugh appeared pro se, while New Age was represented by counsel. After considering the
" evidence and t¢§timo;1y, thé Magistrate denied Ms. Cavanaugh’s breach of contract claim and
found in favor of New Age on its éounterclairﬁ for breach of contract. New Age was awarded
$7,560.00 and judgment was entered against Ms. Cavanaugh.
| On OctoBer 10, 201‘8, Ms; Cavanaugh 'ﬁled her thfce of Appeal of the Magistrate’s
degision in Circuit Court. The Magistrate’s Retum was filed on March 4, '2019 and, on July 31,
2019, the appeal was heard. After consideration of fhe arguments of cbunsel, a review 6f the
record, and the ;nagistrate"s Return, the Circuit Court issued an order affirming the magistrate’s

decision. Ms. Cavanaugh received written notice of entry of the Circuit Court’s Order on Augtist



20, 2019. On September 18, 2019, Ms. Cavanaugh timely filed her Notice of Appeal seeking

s

review from the Court of Appeals. (Notice of Appeal.)

STATEMENT OF THE FACTS
On June 17, 2015, Ms Cavanaugh and New Age entered into a contract for home repairs

“for damagés to Ms. Cavanaugh’s home caused by water intrusion. (Compl.) An estimate or
“Exactimate” prepared by Ms. Cavanaugh’s home insurer, Frontline Insurance. Company

| (“Frontline”), was incorparatéd in the contract by reference and explicitly set farth tﬁe écope of
repair. (Compl.); (Mag. Hrg. Transcr. 60:2.) The contract and corresponding scope of repair
identified forty-five (45) line items that were to be completed by New Age at an agreed upon cost
of $32,594.10. The funds for the repairs were held by TD Bank and disbursed to New Age in
requested draws. (Mag. Hrg. Transcr. 23:1-4.) -

One of the items of repair was the removal and reapplication of a section of exterior stucco.

: (Cor_ripl.) During these repairs New Aga discovered additional water damage as well as evidence
of termite damage. Consequently, New Age unilaterally begaa tearing off mare and more stucco
from the side of the home, evehtually removing all of the stucco on\the left side of the home as
well as a portion of the stucco on the right side. The cost of this “additional” ‘work waa never
disclosed to Ms. .Cavanaugh nor discussed m specific detail. Nevertheless, New Age requested
and received draws frorﬁ TD Bank exhausting the entirety of the insurance proceeds. (Return
Def.’s Exs. 1 & 2). On September 10, 2015, New Age packed up aﬁd-abandoned the jbb site
without having completed the agreed upon scope of repairs. }(Mag. Hrg. Transcr. 23:25))
Subsequently, New Age sent Ms. Cavanaugh aﬁ “overage” invoice in the amount of $9,870.00 for |

labor and supplies beyond the contract price. (Return, Def. Ex. 4)



On March 26, 201 8,.Ms-. Cavanaugh filed the underlying lawsuit against New Age in fhe
Charleston County Magistrate Coﬁrt' for breach of contract and démages of $7,500.00 for draws
taken on items not ;:ompleted. The case was tried by the magistrate on September 10, 2018 with
Ms. Cavanaugh appearing pro se and New Age represénted by counsel. The entire proceeding
was éonducted over approXifnétely a two-hour period, an hour and twenty ‘mim‘l/tes of which
consistéd ofa “tag-team’iéxaminavtion of Ms. Cavanaugh by the Magistrate and counsel for New
Age. Dé_épite inéufﬁcieht-evidence, the Magistrate deniéd Ms. Cavanaugh’s claim enﬁrely and
awafdéd New Age $7,500.00 on its counterclaim for breach of contract. in doing so, the Magistrate
disregarded the only valid ‘contract betweeﬁ the parties and,l in contortionist fashion, found a
, contréct Where,'as a matter of law, one éould not exist.

-.On appeal to the Circuit Court, Ms. Cavanaugh raised mulfiple issues and arguments.
(Magistraté Appeal Brief dated July 29, 2019.) Relevant to this appeal, Ms. Cavanaugh argued
that the evidence presénted at trial was, as a matter of law; insufficient to support the magistrate’s
judgment. Speciﬁcally; she arguéd that there was no évi_dence of a ﬁlutual agréement or
. understanding on price, time, and scope — indispensable material terms necessary ‘for the formation
of a contract. Ms. Cavanéugh further argued that the magistrate excluded relevant evidence she
attempted to i.ntrodﬁce and allowed irrelevant and inadmissible evidence introduced by New Age,
both of whiclll were detrimental to her case. Lastly, she argued that the magistrate’s judgment was
~ the result of errors of fact related to work contemplated by the parties’ original contract.
(Magistrate Appeal Bvrief dated July 29, 2019.)

In its Order, the ‘Circuit Court found thét the issues on appeal were not raised during the
magiétrate proceeding or on post-trial motion and were not preserved for review. (Circuit Court

Order dated August 13, 2019). Altematively; the Circuit Court found that there was adequate
3



evidence to support a finding that the terms of the original contract were materiallyvalter‘ed by the
conduct of the parties such.that a new contract was formed, and, rnore importantly, that Ms.
. Cavanaugh breached th_at'contract’. (Circuit Court Order dated August l3,'. 2019). This appeal
followed.

STANDARD OF REVIEW

Section 18 7-170 of the South Carolina Code of Laws (1 985) art1culates the broad standard
of review to be apphed by the C1rcu1t Court in an appeal of a mag1strate ] Judgment

Upon hearing the appeal, the appellate court shall give judgment accordlng to the justice of the
case, without regard to technical errors and defects which do not affect the merits. In giving
judgment, the court may affirm or reverse the judgment of the court below, in whole or in part, as
to any or all the partles and for errors of law or fact.

See also Hadﬁeld v. Gilchrist, 343 S.C. 88, 92-93, 538 S.E.2d 268, 270 (Ct. App. 2000).

The Court of ',Appeals maintains a slightly narrower standard of review on appeals of
magistrates decisions from Circuit Court and “will presume that an affirmance by a Circuit Court
| ~ofa magistrate's judgment was made upon the merits where the testimony is sufficient to sustain

the judgment of the rhaglstrate and there are no facts that show the affirmance was influenced by -

an error of law.” BUrns v. Wannamaker, 281 S.C. 352,357,315 S.E.2d 179, 182 (Ct. App. 1984).
Still, the Court of Appeals retains de novo review of whether the facts of the c.ase show the Circdit
Court's afﬁrmance Was controlled or affected by errors of law and will not grant the presumption :
where “it clearly appears that the C1rcu1t Court appl1ed an erroneous standard of review and failed
to accord the contested facts the scrutiny which § 18-7-170 contemplates ”. Hadﬁeld at-92-93, 538

S.E.2d 268, 53 S.E.2d at 270; see also Burns, 281 S.C. at 357, 315 S.E.2d at 182.



ARGUMENT

L. The Circuit Court applied the wrong standard of review on the appeal from

~ Magistrate Court compelling it to find that the issues on appeal were not preserved for

review.

In its order affirming the magistrate’s decision, the Circuit Court explicitly stated the
standard of review it applied in this case:
On appeal from the Magistrate’s Court, the Circuit Court, acting as
the appellate court, reviews matters raised in the notice of appeal.
S.C. Code Ann. § 18-3-70 (2013) (“The appeal must be heard by the
Court of Common Pleas upon the grounds of exceptions made and
upon the papers required under this chapter, without examination of
witnesses.”) “Upon hearing the appeal, the appellate court shall give
judgment according to the justice of the case, without regard to
technical errors and defects which do not affect the merits.” S.C.
Code Ann. § 18-7-170 (2013) (emphasis added).
(Order dated August 13, 2019, p. 2).

Though the court properly refe_rencéd Section 18-7-170 in articulating the standard it

(

applied, its specific reference to, and primary reliance upon, Section 18-3-70 is a blataﬁt €ITor as
 this section applies to appeals from magistrates in criminal cases only. In fact, the title of .the
entire chapter is “Appeals Froﬁ Magistrates in Criminal Cases.” Nonetheless, the court employed
 this standard on reyiew and used it as its primary basivs for affirming the Magiétrate’s dec_ision.
Spgciﬁcally, the Court stated that Ms. Cavahaugh “raised no issue that forms the basis of her appeal
to the Magistrate Court during the hearing, nor did she make any post-trial motions to address any -
of these issues.” (Order dated August 13,2019, p. 4). Thus, if seems clear that from the outset the
\ Circuit Court intended to undertake more cénstrained review 6f_ the appeal deépite the mandate of

Section 18-7-170.



While our courts 'hnve generally held that issues not raised or argued at trial will not be
considered on magistrate appeals to the Circuit Court, the Court here imposed a technical
requirement on Appellant which runs afoul of the plain .langlage of Section 18-7-170, which states
“thé court shall give judgment accdrding to the justice of the case, withqut regard to tech.nical‘
errors and defects which do I;Ol\ affect the merits.” This language makes vit obvious that our
legislatufe intended to equip the Circuit Court with a. broad scope of review on civil appeals from
the Magistrate Court — one that allows .it to make its own determination baséd on an independent
review of the facts. |

Even so, our Supreme Court has cautioned that issue preservation “is not a ‘gotcha’ game

aimed at embarrassing attorneys or harming litigants.” Atl. Coast Builders & Contractors, LLC v.

Lewis, 398 S.C: 323, 329, 730 S.E.2d 282, 285 (2012). Indeed, when an Appellant’s arguments

are neither clearly preserved nor clearly unpreserved and thus subject to multiple interpretations,

“any doubt should be resolved in favor of preservation.” Johnson v. Roberts, 422 S.C. 406, 411-

12,812 S.E.2d 207, 210 (Ct. Azpp. 2018) b(ciiting Atl. Coast Buil;iers & Contractors, LLCVv. Léwis;
398 S.C. 323, 329, 730_S.E.2d 282, 285 (2012)). |

Notwithstanding the Court’s application of a statutory provision applicable to criminal

cases, Ms. Cavanaugh nnquestionanly rained and argued to the magistrate the issues at the forefront

of this appeal. The Circuit Court’s finding that Ms. Cavanaugh raised “no issue that forms the

‘basis for her appeal ... dnnng the hearing” is nontradicted by the testimony and evidence offered

‘at trial. The Ci'rcuit Court needed only to review the certified transcript of the hearing to realize

that these issues were not only raised and argued, but central to Ms. Cavanaugh’s case.! In fact,

! Appellant obtained a certified transcript of the Magistrate Court hearing that was submitted into
the Circuit Court Record without objection.
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the legal and factual theory Ms. Cavanaugh argued on appeal to the Circuit Court is the same legal
and factual theory on which she proceeded at trial. o

| There are numerous instances where Ms. Cavanaugh argued the sufficiency of the
evidgnce presented by New Agé\to establish a change or alteration of the'_terms of the original.
contract:

The Court: It was never discussed that this was needed work or not?

~ Ms. Cavanaugh: Mr. Newell said when — when — “We are going to
get to the point where we are going to need to sit down and have a
discussion about the i'nsuranpe money is going to run out, and we
are going to probably need it to go further. We’re going to have to
sit down and have a discussion.” We never sat down and had that

 discussion. ' ) '

Mag. Hrg. Transcr. 42:6-11 (emphasis added).

Mr. Smith: Actually, you said — you said, ‘as opposed to’. What, as
opposed to the bank paying for extras? That’s my point. How do you
know it was under the original contract versus paying for extras?

Ms. Cavanaugh: Because I didn’t contract for extras. I did not
contract for extras. - '

Mr. Smith: But you knew they were doing it.
Ms. Cavanaugh: I did not know that until after it was already done.

Mag. Hrg. Transcr. 47:20 (emphasis added).

Ms. Cavanaugh: Did you ever, ever ask me to sign another contract
for any other additional work outside the scope of the original
contract. '

Mr. Newelli We did not.



Mag. Hrg. Transcr. 88:12-15 (emphasis added).

Ms. Cavanaugh: Well, could you tell me what dates you had the
discussions?

Mr. Newell: I don'’t know those dates.

Ms. Cavanaugh: Do you have any emails that show me that you were
going to — that it was going to cost more? -

Mr. Newell: No, I don'’t.

Mag. Hrg. Transcr. 84:1-8

Ms. Cavanaugh: I did not see Junior. He did not sit down with me.
He did not sit down with me and Ken. And he did not tell us — — at
one point he told us, “oh I think this is going to be more,” but there
was no specifics talked about. There was no authorization to do
additional work. We had a contract. It was very specific. He did not

- fulfill his part of the contract. \

Mag. Hrg. Transcr. 104:12-18 (emphasis added).
Clearly, Ms. Cavanaugh raised.and argued this issue multiple times throughout the trial.
She continued to raise the issue post-trial after the Magistrate rendered his decision:

The Court: All right, then. After considering the evidence and
testimony, I find in favor of the defendant. The plaintiff’s claim is
denied. The defendant’s counterclaim is granted, $7,500.00 owed by
Miss Cavanaugh to New Age. Thank you all very much.

Ms. Cavanaugh: I don 't get that. I don’t have a contract with him.

A Thg Court: I’'m sorry?



Ms. Cavanaugh: I don’t get it. I don’t have a contract with him. I —
Ididn’t —

The Court: You’re done. Thank you.
Ms. Cavanaugh: I just want a little bit of insight on it.
The Court: I'm sorry?

Ms. Cavanaugh: I just — can you just give me a little insight on your '
—on your —

The Court: I just did. You lost.

Ms. Cavanaugh: But I didn’t have a contract with him.

Mag. Hrg. Transcr..107:17-25 - 108:1-21 (emphasié added). .

This is but one ir/lstance. The issues Ms. Cavanaugh raised regarding the inclusion and
éxclusioﬁ of evidence, also deemed unpreserved by the Circuit Coﬁrt, were also raised and argued
throughout the triél. “Specifically, Ms. Cavanaugh raised concerns over the solicitation and
consideration of evidence regarding proceeds fecejved from the settlement of an entirely separate
and independent constructioni defect claim:

Mr. Smith: How much did you get from your lawsuit?

Ms. Cavanaugh: I don’t think I’m allowed to disclose.

Mr. Smith: How much did you get from your lawsuit?

Ms. Cavanaugh: I don’t think I am.allowed to disclose.

The Court: Why not?

Ms. Cavanaugh: I think they — they made me sign a non-disclosure.

The Court: Would you show me that?
9



Ms. Cavaﬁaugh: I don’t have that with me.

Mr. Smith: Well, we’re in court right now. That’s going to be a -
source of revenue for this job, so I think I can ask. It’s relevant.

Ms. Cavanaugh: Okay, as long-aé —Idon’t fnind telling you -as long
as ['don’t get in frouble for it, if it’s okay td disclose it.

The Court: I'm nét a party to that, so I have no earthly idea. But, |
mean, I’'m not going Ato publish the proceedings unless —

Mag. Hrg. Transcr. 18:8-25 —19:1-12.

The Court: Okay. Anything in closing? I think that was a closing
argument.

Mr. Smith: Well, the only thing is, clearly,' Your Honor, when this
thing was contemplated and the original contract was signed,
everybody thought it was a $50,000 issue. What resulted was a
$600,000 settlement, which means that she left some money on the
table. It must have been a million dollar claim.

The Court: Right.

Mag. Hrg. Transcr. 104:19-25 - 105:1-2.

This evidence was both collateral source in nature and unfairly prejudicial as it was

clearly intended to confuse the issues.?

2 The Circuit Court erroneously concluded that Ms. Cavanugh inserted the subject of her
construction defect lawsuit and settlement by filing insurance documents with her Summons and
Complaint. This a factual error. Ms. Cavanuagh included documents related to a first-party
insurance claim which formed the basis of the subject contract. Documents related to a subsequent

and separate construct defect claim filed in Circuit Court were not inserted into the record.
‘ 10



And Whileithe issues raised on appeal to the Circuit Court may not have been raised with
the same skill and formality a licensed South Carolina attorney would be expected to, Ms.

Cavanaugh, as a pro se litigant, nonetheless stated her arguments and the Magistrate, expressly

and imbliedly, ruled on those issues throughout the proceeding. Johnson v. Roberts, supra (an
issue should élearly be unpreservéd for a court sitting in appellate capacity to deny review on that
basis) (emphasis added). -

By applying thé wrong standard of reyiew, the Circuit Court compelled itseif to focus on
issue preservation, as‘ indicated by its primary holding. In doing so, the Court expressly declined
to exercise its broa(i statutory graht of authority to review the merits of the case and draw its own
- conclusion. Seemingly, the Ciréuit Court made no attempt to review the facts of the case as the
factual recitation contained in its Order is nearly identical to that of the Return. Had the Circuit
Court done so, it would have nbticed ‘the factual diécrepancies between the Return and the
testimohy and evidence offered ai trial. Itis axiomatic that where the facts relied upon to render a
decision are misstated, the decision itself is undermined.

For instance, Réspondent' test\if_ied that “[his company] was hired to repair the damage
underneath each séupper, based on the insurance report.” (Mag. Hrg. Transcr. 11:18-24); (Compl.)
. However, the Circuit Court’s recitation of the facts (seemingly incorporated from the Return)
states something entireiy different:

The Court found that a contract to replace a series of down spouts
that ultimately resulted in repairing damage to the entire side of the
house constituted a massive change. or alteration of the original
contract. ... Specifically, the original contract was for the
replacement of a series of drains, which scope was ultimately
enlarged by agreement of the parties resulting in extensive
additional repairs to the entire side of the home because of moisture

and termite damage.
11



(Circuit Court Order dated August 13, 2019). Neither drains nor scuppers were mentioned in the
original contract yet the both tribunals used these factsas the basis for their decisions.
Based on the above, the Circuit Court should not be granted the presﬁmption espoused

in Burns as it is evident the Circuit Court-applied an erroneous standard of review and failed to

accord the contested facts the scrutiny mandated by statute. Burns at 357, 3 1 5 SE2d at 182.
I1. The Circuit Court erred in affir.ming the Magistrate’s finding that the terms of
Appellant’s and Respondent’s original contract were materially altered such that a new
contract was formed despite the lack of evidence of indispensable terms such as price, time,
and scope. : :

On Tune 17, 2015, fhe parties entered into an unambiguous written contract which stated:
"‘New Age Contractors, LLP will maintain and corﬁplete all repairs as outlined in the insurance
exacﬁmate. VEstimate prepared by Ellen Westcoat on April 8, 2015. Total cost reflected via the
exactimaté\pfovided frdm F rbntline Insurance Claim No. 090026094 is tl“or $32,594.10.” (Cdmpl.)
There is no dispute as to the te@s of this contraét éﬁd scope of repair éncompassed. (Mag. Return,
Def. Ex. 3.) There fs also no dispute that the work that the repairs outlined in the scope of repair
were not completed. (Hrg. Transcr. 6:7) (stipulated that no stucco had been reapplied). Ms.
Cavanaugh also presented evideﬁce that New Age requested and received draws which éxhausted
all of the funds set aside for the repairs; (Mag. Hrg. Transcr. 23:1-25.) At fhe hearing, Ms.
Cavanaugh présented evidence that the line items New Age admittedly did not complete totaled

| $7,642.00. (Return Def. Ex. 3.)

The cardinal rule of contract interpretation is to ascertain and give effect to the intention of

the parties. Chan v. Thompson, 302 S.C. 285, 395 S.E.2d 731 (Ct. App. 1990). In determining

the intention of the parties, a court first looks to the language of the contract. C.A.N. Enterprises,

Inc. v. South Carolina Health and Human Services Finance Commission, 296 S.C. 373, 373'S.E.2d
. 12 v



584 (1988). If the language is clear and unambiguous, the language alone deterniines the contract's

force and effect. Conner v. Alvarez, 285 S.C. 97, 328 S.E.2d 334 (1985).' The terms in an

unambiguous contract are to be given their plain, ordinary, and popular meaning. C.AN.

Enterprises, Inc., 296 S.C. at 377, 373 S.E.2d at 586. If a contract is unambiguous, extrinsic
evidence cannot be used to give the contract a meaning different from that indicated by its plain
terms. Id. at 377-78,373 S.E.2d at 586. Also, the purport of a written agreement is to be gleaned

from the contents of the whole instrument. Carr v. United Van Lines, Inc., 289 S.C. 194, 345

S.E.2d 734 (Ct. App. 1986). United Dominion Realty Trust, Inc. v. Wal-Mart Stores, Inc., 413
S.E.2d 866, 307 S.C. 102 (Ct. App. 1991). | |
Here, it is fairly simple. The parties had an unambiguous contract. NeW Age admitted that
it did not complete all of the repairs _outlirled in the scope of repair. Nonetheless, it request_cd and .
received all of the moniés set aside for those repairs. Despite the undisbuted and unambiguous
terms of the cohtract, as well as the evidence presented, the Magistrate seemingly failed to give
the original contract any' consideration whatsoever and, inétead, found that a new coritract had been
created and that Ms. 'Cavanaug}r had breached it.> (Def. ’s Answer and §0unterclaim). |
To reach such a decision, the Magistrate would have had to find that either the original
contract was altered or that a new contract for the “additional” work had bcen forrncd between the
: parties. Yet, the record is entirely devoid of any evidence that wculd, as a matter of law, allow the
| Magistrate tc ﬁnrl such a contract. The subsequent review by the. Circuit Court likewise provides

. minimal insight in affirming the Magistratc’s conclusion.

3 The Return merely states “[a]fter considering the evidence and testimony of each party the court
denied the Plaintiff’s Complaint and ruled in favor of the Defendant on its counter claim.” Return,
p. 2. However, New Age’s sole counterclaim against Ms. Cavanagh was for breach of contract and

therefore it is necessarily inferred that the Magistrate found a new contract.
» 13



There is more than adequate evidence in the record to support a
finding that the terms of the original contract were materially altered
by the conduct of the parties. Specifically, the original contract was
for- the replacement of a series of drains, which was ultimately
enlarged by agreement of the parties resulting in extensive
additional repairs to the entire side of the home because of moisture
and termite damage.

Circuit Court Order dated Aug. 13, 2019.
The evidence here is not just inadequate — it is insufficient as a matter of law. A written

confract may be modified by a subsequent agreement of the parties, “provided the subsequent

agreement contains all the reqitisites of a valid contract.” Florence City-County Airport Comm’n

v. Air Terminal Parking Cb., 283 S.C. 337, 341, 322 S.E.2d 471, 473 (Ct. App. 1984) (emphasis
édded). Those r.equisite terms include an offer, acceptance, and nvaluable consideratiOn; 1d.
Critically, in the context ohf a éonstmction contract, certain terms, such as price, time and place;
are considered to be indispensable and must be set out with reasonable certainty. McPeters v.
Yeargin Const. Co., Inc., 290‘S.C. 327,331,350 S.E. 2d 208, 211 (Ct. App. 1986); see also Stanley

Smith & Sons, 283 S.C. at 434, 322 S.E.2d at 477 (noting price is an essential term in a

construction contract) (emphasis added). Even if the parties intend to be bound by an agreement,

the absence of material terms renders the agreement unenforceable. Rose Elec., Inc. v. Cooler

Erectors of Atl., Inc., 418 S.C. 424, 794 S.E.2d 382 (Ct. App. 20146). Additionally, material terms

cannot be left for future agreement — the scope of the work to be performed and the amount of

cofnpensation must be iniiially established. Aperm of S.C. v. Roof, 290 S.C. 442, 447,351 S.E.2d

T 171,173 (Ct. App. 1986); W.E. Gilbert & Assocs. v. S.C. Nat. Bank, 285 S.C. 421, 423, 330

\

S.E.zd 307, 309 (Ct. App. ' 1985) (emphasis added.)



The evidence prese;nted by New Age was insufficient to establish that a modification of the
original contract, a change order, of a new agreement had beén agreed upon by the parties. New
Age failed to éstablish with any rggsonable certainty the extent of the scope of the “additional”
repairs, the time frame for the additionai repairs, and, most imponantly, the cost of those repairs.
Even if certain materials terms were discussed (i.e., scope), the testimony cleafly indicates they 4
were not discusséd with any degre¢ of certainty z;nd tﬁat no pripe term was ever discussed.’ It is
well-estéblished that the lack‘ of a price term is fataz to the finding that an express or implied

contract exists. Rose Elec., Inc. v. Cooler Erectors of Atl., Inc., 418 S.C. 424, 794 S.E.2d 382 (Ct.

App. 2016). Ms. Cavanaugh testified, and Respondent admitted, that no_price term was ever
di;cussed before. The only évidence offered that even remotely addressed the costs asso;:iated
with the “additibnal’_’ work was an invoice submitted to Ms. Cavanaugh afte_r New Age had left
the job siteA and after the all the funds earmarked for the ﬁroj ect had been exhausted. (Return, Def.
Ex. 4).

In addition to the lack of evidence of indispensable terms, there is also minimél evidence

of words or conduct between the parties evidencing their mutual intent to make any change. If an

agreement is manifested by words, the contract is said to be express. Stanley Smith & Sons v.

Limestone College, 283 S.C. 430, 322 S.E.2d 474 (Ct. App. 1984). If it is manifested by conduct,

it is said to be implied. Dowling v. Charleston & W.C. Ry. Co., 105 S.C. 475,' 81 S.E.313 (1913).

In either case, the parties must manifest a mutual intent to be bound. Hughes v. Edwards, 265 SC

529,220 S.E.2d 231 (1975).
An implied contract, like an express contract, rests on an actual agreement of the parties
to be bound to a particular undertaking. The parties must manifest their mutual assent to all

essential terms of the contract in order for an enforceable obligation to-exist. Edens v. Laurel Hill,
. ) 15 .




Inc., supra. If one of the parties has not agreed, then a prerequisite to formation of the contract is

lacking. She'c_llv v. Fowler, supra.; Stanley Smith & Sons v. Limestone College, 322 .S.E.2d 474,
283 5.C. 430 (1984). | |

In.the Magistrate procee‘:ding,‘Respondent testified that oral vconversations took place
regarding the additional Work being éarried out. (Mag. Hrg. Ttar}scr. 97:14). Specifically,
Respondent étated it was given authorization, through oral conversations, to carry out the
additional w.ork. (Mag. Hrg. Transcr. 97:14). However, Respondent‘was unable to_provide any
-specifics, such as date and tirﬁe, or evidence regarding these conversations, such as an email or
text message. (Mag. Hrg. Transcr. 83:11). Ms. Cavan'augﬁ, on the other hand, testified repéétedly
that she was never made aware of the specific nature of the enlarged scope nor was told what the
cost would be. (Mag. Hrg. Transcr. 97:14). | Even if the Magistrate did not believe Ms. Cavan;augh,
- as he stated, it dzoes not'char_igc the fact that Respondent, ,admittédly, _was‘u'nable to provide any

evidence, whether through testimony or by exhibit, of an agreed Upoh price term for the modified

contract. The absence of such a term, as a matter of law, should have been fatal claim. Rose Elec.

Inc. v. Cooler Erectors of Atl., Inc., 418 S.C. 424, 794 S.E.2d 382 (Ct. App. 2016) (a missing price

term in an alleged contract is fatal to ﬁnding.an. express contract whe?e parties are coﬁtemplating
a construction pfoj ect).

Given that no evidence of a price term was ever presented, much less any other essential
term, neither the Magistrate ndr thé Circuit Coﬁrt could havé, as a mattcr_ of law, found an
enforceable agreement upon which New Age’s counterclaim could be based, much less granted.
III.  The Circuit Court erredAin finding Appellant‘suffered no prejudice as a result of

the Magistrate’s exclusion of relevant and admissible evidence offered by Appellant while,
at the same time, allowing inadmissible collateral source evidence offered by Respondent.
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In addition to the errors already addfessed, Ms. Cavanaugh was prevented from offering
relevant testimony and evidence during the course of the Magistrate‘ proceeding. Specifically, the
Magistrate refused to admit av“Certiﬁcate of Comﬁletion Respondent asked Ms. Cavanaugh to sign
after l.ea_ving‘ the job site _permanen'dy. (Mag. Hrg. Transcr. 20:24,25 — 21:1;6.) The document
stated that all items under the contract were completed for the agreed upon price and that, if |
‘executed, no liens would be placed on the Ms. Cavanaugh’s home Ms. Cavanaugh. mtroduced the
evidence to show inconsistencies in Respondent’s testimony as v;fell as prior admissions regarding
fulfillment the original contract. The Magistrate arbitrafily refused to consider the evidence
because Ms; Cavanaugh, admittedly, refused te sign it at the time:

Mr. Smith: But you don’t know how those payments were applied?
You don’t know if the original contract has been paid in full, or— -

- Ms. Cavanaugh: Yes, I do, be’causeI received that thing from New
Age that says it was paid in full and that there’s going to be no liens

_on my house.

Mr. Smith: But you didn’t sign that did you, because you didn’t
agree with it?

Ms. Cavanaugh: Well, I don t think that they finished it, so, no, I

didn’t. I thought it was a little underhanded. I was like, that just

d1dn t seem—

The Court: But see, now you can’t take advantage of it because you

didn’t agree with it then, and you’re not going agreeing W1th it now.

So..
(Mag. Hrg. Tr. 36:4.)"

On- the other hand, the Magistrate allowed collateral source evidence to be repeatedly

discussed throughout the Magistrate proceeding. | Speciﬁcally, New Age discussed at length a
lawsuit filed by Ms. Cavanaugh against the builder of the home in November 2015 and the

settlement obtained as a result. The evidence was used to argue that the original contract amount



between Ms. Cavanaugh énd New AgeN\Avas insufﬁcient and the overages invoiced by New Age '
were justified. The Magistrate clearly gave considerable weight to this evidence. ‘_ |

Mr. Smith: Well, the onlvy thing is, cleérly, Your Honor, whén this

. thing was contemplated and the original contract was signed,

everybody thought it was [a] $50,000 issue. What resulted was a

$600,000 settlement, which means that she left some money on the

table. It must have been a million-dollar claim.

The Court: Right. |
(Mag. Hrg. Transcr. 104:21-25; 105:1-2) (émphasis added).

South Carolina has long followed the collatéral source rule that compensation received by
an injured party from a sourcé wholly indepeﬁdent of the wrongdoer should not be deducted from
the amount of th¢ dafnéges owed by the Wrongdoer to the injured party. The vonl‘vy re(iuiremént for
qualification as a collateral source is that the source be wholly independent of the wrongdoéf. A
source is' wholly independent and therefore coilateral when the wrongdoér has not contributed to
it and when paymen;[s to the injured party were not made on behalf of the wrongdoer. Pustaver v.
Gooden, 566 S.E.2d 199, 350 S.C. 409 (Ct. App. 2002) (internal citations omitted). Cleérly, the
séttlemerit Ms. Cavanaugh obtained in a subsequent lawsuit is a collateral source and any
discussion of it should have been precluded.' | The settlement aﬁount was nothing more than a red }
herring used to confuse the issues and paint Ms. Cavanaugh as unreasonable. It bore no relevance

* to the contract dispute at hand and its consideration was erroneous and prejudicial.

CONCLUSION

Based on the foregoing, the Circuit Court’s August 13,2019 Order affirming the September

10, 2018 judgment of the Magistrate should be reversed in its entirety.
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