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_"APPELLANT’S STATEMENT OF ISSUE ON APPEAL

Whether the court erred by allowmg Agent David Owen to testlfy that Lenell Ross
allegedly told him that appellant was wearing a yellow shirt on the night of the murder,

" and that appellant changed his shirt latet that night, since this was highly - prejudicial -

- hearsay testimony where the state was urgmg that the ev1dence showed the murderer was’
_ Wearmg a yellow sh1rt‘7 » Lo




' STATENJENT OF THE CASE

.On October 24 2015 in Bamberg County, Appellant Kwamalne J arelle Ross and another - :
perpetrator and pos51bly a th1rd perpetrator murdered Trav1s Anderson by means of shooting
h1m w1th a gun. On November 5 2015, Appellant was arrested for the murder The Bamberg |

County grand Jury subsequently 1nd1cted Appellant for the murder (Ind # 2017 GS 05 00028) "

Appellant Was represented by Ola Johnson Esqulre On June 19 2018 Appellant proceeded to S

| aj jury trlal before Circuit Court Judge Doyet A Early, 1. The case was prosecuted by Deputy

» 'Sohc1tor Dav1d Mlller and A351stant Sohcltor R. Jackson Cooper At the conclus1on of the trlal R

' '_on June 21 2018 the Jury found Appellant gullty of murder Judge Early sentenced Appellant T

{

the same day to th1rty (30) years mcarceratron for murder (R 229 Supp R. 238 39 244 45

Arrest Warrant Ind1ctment Sentencmg Sheet)




. RESPONDENT’S STATEMENT OFFACTS
| On October 24 2015 Appellant Kwamame J. Ross (herelnafter “Appellant”) and one (1)
_assocrate and possrbly another assocrate unlawfully entered the home of Travrs Anderson’ (“the
3 ;victim”) in Bamberg County and murdered Anderson by shootrng him wrth a handgun After an
: 1nvest1gat10n by the Bamberg County Sherrff’s Ofﬁce and the State Law Enforcement Drvrsron
‘ l_"(“S L.E.D.”), Appellant was arrested for the murder (R. June 19 20, 2018 pp 6 60 62 103

L 104 164; 165 180; R June 21 2018 pp 229 230 237 41 242- 43 244 45)

RelevantFacts_

.t

’ _'Trayi_s “Bird’? Anderson .:(herernafter “the,yrcum ’) and his commmglaw?'wi.fe and hi_gh o G

- ‘school s'weetheart:Octayia Bannrster(heremafter ““'Ms “Bannist'er“"’) lilved'ln a-tw'o (2) 'stojry‘hous‘e- g
. at 253 Sanders Street located drrectly behmd Betty s Qulck Stop, a convemence‘store located on
; .,anghway 301 1n Bamberg, S C Drrectly -ACross Hrghway 301 from Betty s Qulck Stop is a. e
. Dollar Tree store Res1d1ng w1th the v1ct1m and Ms Bannlster in therr two (2) story home were " =
e therr two (2) small chrldren aées two (2) and three (3) years old The vrctrm sold marrjuana to
’ ;-';vmake money Ms Bannrster worked at the Plggly Wrggly grocery store in Denmark S C She,_. .
drove back and forth to work each day (R June 19 20, 2018 pp 151 164) B

On October 24, 2015 Appellant who was from Orangeburg, S. C and two (2) assocrates

- jdrove from Orangeburg to Appellant S uncle Alonza Ross S house located at 33 Hrll Street 1n""'

©oa

; ”Bamberg Appellant s uncle Alonza Ross (heremafter “Alonza or, “Appellant ] uncle ) rs alsot
'known as “Duck’z or .“Uncle Duck.”. Appellant s uncle’s home is -located. approxr-mately one. .
. quarter ( 1/4) of a mrle from the v1ct1m S re51dence Appellant and hlS two (2) assocrates arrrved

at Alonza’s house on October 24 sometrme after dark (R. June 19- 20 2018 10 32)



Appellant and his two (2) associates were m a dark in color SUV when 'they arrived at
Alonza’s ho-use.v When the three (3) men arrived,' there at Appellant’s uncle’s house was Alonza -
and a cOusln of Appellant and another nephew ‘of Alonza, henell Ross (hereinafter ;;Lenell” or
ccAppell‘ant’scousin”) who‘basically lived with Alonza‘. Lenell ls also knownby the’ nickname
“Black 0.” (R. June 19-20, 2018 10 32 137- 141) | |

o Appellant and hlS two (2) assoc1ates stayed at Alonza S res1dence for a perlod of time and -

' ‘::then left and ‘went to a store and purchased beer and returned to Alonza s house The three (3) I

o men' then drank beer w1th Alonza and Appellant s cousm Lenell Appellant and hlS two (2)

: assoc1ates then eventually left Alonza 5 home agam (R June l9 2018 lO 32 137 141)

Whlle they were gone from Alonza 'S house th1s t1me Appellant and at least one (l) of h1s ) ) ‘ o

O 'two (2) a55001ates and poss1bly both entered the home of the v1ct1m armed w1th handguns w1th' o

I "!_the 1ntent to rob the v1ct1m Whlle in the v1ct1m s home there was a struggle n the kltchen and o

shots were ﬁred ‘The v1ct1m elther ran upstalrs or was forced upstalrs by Appellant or one (1) of o

e ‘hls associates or both Once upsta1rs one (1) of the three (3) men murdered the v1ct1m by‘

ol 'shootmg h1m in the neck in hlS upstalrs bedroom The victim?’s small chlldren were in. the L

bedroom and witnessed the1r father s murder. (R June 19 20, 2018 pp 6 9 10- 32 ll7 129

137 l4l 146 151 151 164 112-117; 33 41 77- 86 89)
The V1ct1m S. w1fe Ms Bannister, arrived home from work between nine (9) and ten (lO) c
p.m. as the'murder was occurrmg. : ‘When she pulled in her drlveway, she not1ced allthellghts.
overe' on in her house and the back sliding'.glass door was,open. TBoth‘ ot these facts Were"unvusual .
.“because all of the lights were normally not on at one (1) tlme and her husband neverleft theub‘ack'
door open and complamed if anyone did leave the back door openr Becausethmgs appeared .,

: susp1c1ous Ms Banmster c1rcled the outs1de of her home on foot callmg the v1ct1m s name She



received no response. ‘As she entered the home she and her children shared with the victim, she

noticed items in the kitchen had beenlknocked off the table and were onl the ﬂoor It looked as if

' ",'.the V1ct1m had ﬁn1shed feedmg h1s ch1ldren when someone had entered the k1tchen and a-

o .'struggle ensued Bowls were on the krtchen ﬂoor and the k1tchen table was tumed over, Ms

- Banmster then heard a gunshot upsta1rs> in her house She also heard one (1) of her ch1ldren |
f_"scream (R June 19 20 2018 pp 151 164 129 135 52 56)
H As a result of hearmg the gunshot and hearmg her Chlld scream l\/Is Banmster screamed
and turned and saw Appellant standmg nearby wrth a plstol in l'llS hand Ms Bannlster then |
x tumed and ran from her house As she was ﬂeelng the house, she looked back and saw

‘l-"‘Appellant again, this tlme stand1ng in the sl1d1ng glass door w1th a gun in his hand. She later

~

o p0s1t1vely 1dent1f1ed Appellant from a photographlc hne up (R June 19 20 2018 pp 151- 164 3

| -f_.'_;___129 135; 52- 56).

) Ms Bannlster ﬂed to the Dollar Tree store located across H1ghway 301 from Betty S f' )

"'Qurck Stop She ﬂed there because there were people in the parkmg lot She was frant1c and -

L yelled to an eyew1tness who was clos1ng the Dollar Tree store that there was a man in her house N

LA w1th a gun ahd her ch1ldren were still 1ns1de the house The. eyew1tness then saw a tall slenderl
- .'Eman-w1th dreadlocks and wearxng a whlte t shlrt [not Appellant] ex1t a door of the v1ct1m s home :
.'.and turn to h1s rlght and run around the back of the V1ct1m S home (R June 19- 20 2018 pp-

151-64; 6- 9) : R

Appellant and at least one (1) co- perpetrator ﬂed the V1ct1m 'S home th1s included the one.

(1) co-perpetrator who had dreadlocks andwas wearing a white’ t-shirt. Appellant was wearing a A



yellow or llght green shlrt (R June 19 20, 2018, pp. 6 9; 20-27; 77-80; 89, 10-32; 137 141;
151 64)

A close fr1end of the victim, Jeffrey Porter, lived nearby. At the time of the murder he “

_ headrd what sounded like someone beating something w1th a}hammer_ _several times, an echoing

‘ ; ' type noise, but his Sister"who Mr. forter was sitting with at the time stated out loud that the noise

o :_was gunshots. ‘Mr. Porter and his sister then heard and saw Ms. Bannister screaming and running o

across the road to the Dollar Tree. Ms. Bannister was screaming that her children were still in" ', o

: thehouseMr POrter ran.to the vietim’s hone and entered the victim’s home and immediately
o saw th(e-"dlisarray in 'th_e'kitehe’n. He ;Ac‘,limb.ed'the stairs where he found the‘ victim tlead in the -
he(,lroomupstai‘r's. The :Victim’s two (2‘)' sma]l children;were'_seated nearby on’ a bed in the same

B‘e‘droor’nA-T\yhe'_r‘é' ‘-thevicvtim‘ »was_kille_d. Mr. Porter picked up the children and carried them.f_rom B
the 'ho.u‘.se.-to' their mother aeross }lighway 301 :at the Dollar Tree.. Mr. -Porter‘informed Ms.

 Bannister that the victim was dead. - Mr. Porter also testified that around the time of the murder

" he saw a dark SUV drive by the area. (R. June 19-20, 2018, pp. 33-41)."

.‘After eOmmitting t_he crime, Appellant eventually ﬂed back to his uncle Alonia’s home. -
. 'Appellant’s,two (2) associates left the“area in the dark SUV.' By the time Appellant had gott_en
" .baek'to',his uncle’s home,‘ Appellant’s uncle Alonza'had'; already learned of the murder and

) r_fs.'pok‘en,:)}yith another in(lividual,‘Harriet WaShinéton, by phone and she had oommunioated tohim =

1. L. E.D. Agent David Owen testlﬁed the 1nvest1gat10n revealed one (l) ‘perpetrator was
wearing a white t- shirt and the other a light green or-yellow shirt. (R. June 19-20, 2019, pp 77- ‘
}.78) Ms. Bannister test1ﬁed at trial, three. (3) years after the crime, that Appellant was wearing a
green shirt. (R. June 20 2018, pp. 151-64). However, pohce had also recelved information over -
‘the CAD (911) that a witness had described oné (1) of the perpetrators as wearmg a yellow or
light green shirt and fleeing the scene. (R. June 20, 2018, pp. 77-80). Ms. Harriet Washmgton
who was listening to her police scanner at the time, almost immediately informed Appellant’s
- uncle Alonza Ross, by phone,, that one (1) of the perpetrators was wearing a yellow shirt. Alonza -
. testified Appellant was wearrng a yellow shirt or one s1m11ar to yellow (R.. June 19- 20 2019, pp.
'20 27) - : -



~ that one (1) of the perpetrat(’)rs of the murder wasf‘wearing‘a’yellow shirt. Upon seeing App_ellant‘ |
4 enter hrs home for the second (2nd) tlme that ¢ evenlng, Alonza 1mmed1ately asked Appellant what o |
- he had done because Appellant was wearrng a yellow or srmrlar colored shrrt Appellant stated_ '

| he had not done anythrng, but Appellant 1mmed1ately changed from his yellow" shlrt into another.

drfferent colored shlrt Appellant s cousm Lenell Ross was also there w1th Alonza and

_ wrtnessed Appellant remOVe the yellow, shift and change -1nto a drfferent color of shlrt Alonza‘ o

and Lenell both later gave statements to law enforcement that Appellant changed from his yellow .

' shlrt into another color of shirt after retumlng to Alonza s house the last time. and after bemg

' 'mformed that the perpetrator of the murder at the nearby v1ct1m S house had been seen and was -

wearmgayellow shirt. (R June 19-20, 2018 pp lO 32 137 140)

42

However when Appellant s cousin. Lenell Ross was called to testlfy at tr1al he_ test1ﬁed .

vdenred Appellant changed out of a yellow sh1rt when 1nformed by Alonza the perpetrator was o

,Agent Dav1d Owen on November 2 2015 1n Bamberg, shortly after the crlme that Appellantf-: T

. ._(\‘.

o was wearmg a yellow shlrt when he’ retumed to the v1ct1m S home after: the murder occurred and ::

s . VAppellant was wearmg a dark or blue colored sh1rt the mght of the cr1me not yellow and he o

~ Awearmg a yellow shlrt When asked Appellant $ cousm Lenell denred that he told S. L E D '_ oo “

- that Appellant changed h1s yellow shrrt 1nto a dlfferent sh1rt (R. June 19 20 2018 pp: 92 98

: 100- 103 69- 70) Lenell Ross was then 1mpeached w1th ‘his prlor 1ncons1stent statement_'

1ntr0duced through the S L E D. agent who had prevrously 1nterv1ewed hlm Agent Davrd Owen '
‘(R June 19 20, 2018 pp.. 137 140) Appellant s uncle Alonza Ross, did testlfy at tr1al that |
Appellant did change his sh1rt from a yellow or 31mrlar colored shirt to a drfferent color shlrt "

-after Alonza questloned Appellant about what he had done and mformed Appellant that the"

murderer had been described as Wearing a yellowﬂ shz‘r_t. . (R. June 19-20, 2018, pp. 10-32).



S.L.E.D assisted local law enforcement in investigating the murder.” Police discovered . |

while processing the crime scene that' the victim had been shot at or shot three (3) times while in

: the kitchen of his home Three 3) ﬁred 9mm shell casmgs were found on the k1tchen ﬂoor R ‘

where the 1n1t1al struggle had taken place The v1ct1m was then shot or shot at: four (4) more

. times in: the upstalrs bedroom of the house Four (4) more ﬁred shell casrngs were. found in the -

i_'-,} upstalrs bedroom where the V1ct1m S body Was found and the v1ct1m s chlldren were recovered' S

| ;The v1ct1m suffered a total of six (6) gunshot wounds The fatal shot was one (1) to the neck :_' )

. Wthh severed the sprnal column S LED s, ﬁrearms laboratory determrned all seven (7)' "

) recovered ﬁred shell casrngs were ﬁred by the same gun (R June 19 20 2018 pp 104 111 e o

7"146 151; 112 117; StatesEx #3)

Also test1fy1ng in Appellant S, tr1al were two (2) 1nd1v1duals who had been 1n Jall w1th.'ff

o

. Appellant at the Bamberg County Detentlon Center whlle Appellant was awa1t1ng tr1a1 Each“"‘_’j"_‘,'i E

l testrﬁed Appellant made admlssmns to them of hlS part1c1patron in- the murder of the vrctlm -

::.-Appellant told Keon K1mble that the murder of the v1ct1m was the result of a robbery that went' -

:--i 'bad or d1dn t go as he and the others he was w1th had planned Appellant stated to Klmble that'

s N “they 1ntended to rob the vrctlm who was a drug dealer but the robbery d1d not go as planned e

L "‘and they ended up Shootrng the Vlctrm and they d1d not get anythlng Klmble testrﬁed w1thout;,"ﬂ“; L

» "‘any promlses from the State and at the tlme of tr1al was up for parole in two (2) months and : 1
would max out h1s sentence 1n 2019 (R June l9 20 2018 pp 117- 123) Appellant told Charles o »I

Lott that he’ was 1n the house in Bamberg drrectly behrnd “Betty s Qulck Stop [the Vlctrm s A.

_ :home] going to “hrt a 11ck ” Lott understood this to mean robbrng the v1ct1m Trav1s “Brrd” o

" Anderson Appellant stated that whlle in the house behrnd Betty S Qulck Stop, about to. h1t a- EE

lick, he heard a car pull up. ‘Appellant stated he spotted the drlver-of the car, it was the victim’s



“baby mama” and she ran to the Dollar Tree across from Betty’s Quick Stop. (R. pp. June 19-
20, 2018, pp. 123-127). ~This is consistent with the testimony of the victim’s common law wife
who testified after she saw Appellant standing in her house w1th a gun in his hand she ran out

~ the front door and across the street to the Dollar Tree wh1ch was clos1ng and the testlmony of an, -

:-‘eyew1tness who was out51de the Dollar Tree across the road from the conven1ence store who e

spoke to Ms Bannlster (R June 19 20 2018 pP- 151 64; 6- 9)

Appellant also gave pol1ce a statement after he was arrested Whlle he den1ed:‘

- 1nvolvement in the murder Appellant admltted he was from Orangeburg, S. C and he was at h1s' C -

uncle Alonza S house in. Bamberg on the n1ght of October 24 2015, the. n1ght of the murder -
: Alonza s house is located one- quarter (1/4) of a mrle from the v1ct1m s home. - Appellant

'f"‘admltted he was dr1ven to h1s uncle S. house from Orangeburg by a gentleman named “Q. v

| Appellant stated he had met “Q” approx1mately two (2) years earller in Orangeburg When N

L ',‘Aj~'1nterv1ewed by pol1ce Appellant could not remember anythlng else about “Q” 1nclud1ng hlS real{“ .

:name or hls telephone number Appellant stated he could not remember the exact t1me it was -

when he arr1ved at h1s uncle s house in Bamberg, but it was dark Appellant stated his cousin RE

Lenell was there at hlS uncle s house. He stated “Q”. then leﬁ after droppmg h1m off. Appellant -

stated whlle he was there at his’ uncle s house “his uncle ment1oned somethlng about a shootzng-‘

iand someone wearzng a yellow shirt. Appellant stated he arrlved at hrs uncle Alonza S house -

- once and left only once Appellant also stated whlle he was at hlS uncle Alonza s “house, hls,

' uncle Alonza asked h1rn “1f he ‘was good . Appellant told h1s uncle Alonza d“Yeah I had‘_ l'

' noth1ng to do w1th 1t ” Appellant stated to pollce he wasn t concemed about it because he d1dn t »
have ona yellow shirt, he had ona blue shlrt and blue j Jeans Later that even1ng, he dec1ded to-

retum to Orangeburg S0 he called his friend “Q” to come p1ck h1m up He called “Q” on Lenell s



cell 'phéné‘v'ﬁfé:éause Aﬁpeﬂaﬁ‘t’s“‘éel-‘llpﬁbr‘le could not get serv1ce(RJune 19:20, 2015, pp63- ,

"64).:\ 7 : L f :

F




The Issue Raised on Appeal
Appellant raises the followmg issue on appeal
' :Whether the court [Judge Early] erred by allowing Agent Davrd Owen to testify that
Lenell Ross allegedly told him that appellant was wearing a yellow shirt on the nrght of
.. 'the murder, and that appellant changed his shirt later that night, since this was highly ,
L ’preJudrcral hearsay testlmony where the state was urging that the evidence showed the
o murderer was wearmg a yellow shirt? :
' l‘(I.nitial Brief of Appellant, p.-1).
What Occurred Below o
Durmg the trral of the case, the State called as a witness Appellant s cousin, Lenell Ross

who was present at Appellant s uncle Alonza S resrdence When Appellant returned from the:

commrssron of the murder of the victim. - Contrary to what Tenell had told a S L. E D. Agent»

o _shortly after the cr1me and contrary to what Lenell had told the Sol1c1tor and the same- S.L.E.D.F\i o Iv _ | :

‘_Agent shortly before tr1al Appellant s cousin.- Lenell testlﬁed Appellant was not wearmg ma.'
‘yellow shlrt and d1d not, change out of a yellow -sh1rt after retummg to his uncle S re51dence :
. shortly after the murder and shortly after berng 1nformed by hrs uncle that the perpetrator of the* 1 S
- murder was wearmg a yellow sh1rt The Sohc1tor then asked Lenell 1f he had ever told the‘i.'. |
S. L E D ‘ Agent Agent Davrd Owen when he was 1nterv1ewed by hrm shortly after the crlme
,.‘“November 2, 2015 that Appellant was wearmg a yellow shirt that n1ght and Appellant had'__-‘ ,li
changed l'llS yellow sh1rt into another d1fferent colored shlrt after bemg mforrned by his uncle'vv
that the perpetrator of the cr1me had been seen wearrng a‘yellow shlrt The w1tness Lenell Ross | |
wh1le adm1tt1ng he had grven a statement to the S.LED. ‘Agent on the date alleged in Bamberg,v -
S.C., denied makmg these prror statements to the S L. E D. Agent As a result the State re- called_ '.
| S. L E D. Agent Dav1d Owen who test1f1ed he had 1nterv1ewed Appellant ] cousm Lenell shortly

'after the crimes, November 2, 2015, and Lenell had provrded a statement m Wthh Lenell had
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B informed Agent Owen that Appellant was'wearing a yellow 'shirt on the night.of the raurder and

1'had changed his yellow shirt when he returned to his uncle S res1dence shortly after the
I .
commission. of the murder and shortly after hlS uncle had stated to Appellant the perpetrator was

~;Wear1ng ayellow shirt. (R. June 19 20 2018 pp. 92-98; 100- 103 137 140) Appellant objected

» fto Agent Owen’s testlmony in thls regard only on the grounds of hearsay (R June 19 20 2018 o
' pp 137 140)

The followmg is the relevant testrmony w1th regard to w1tness Lenell Ross

R ‘Q:‘ Good afterno‘on,‘Mr.‘.Rbss,, how you do1ng.? : ':f N B

- A All r1ght

LAy )' R T :"‘,.} ~ PR

Q Mr Ross how do you know the defendant Kwamame Ross [Appellant] ERA

R A My ﬁrst cousin. :
‘Q He’ S your ﬁrst cousm‘7 I need you to speak up
- A He S my ﬁrst cousrn

Q Do you recall the n1ght of October 24 2015'7

A Yeah I remember seemg hrm Hé came and got a couple of beers I;‘.’rernember 1t SRR

About three years ago, I remember o
. Q: When he arrrved at your Uncle Duck’s [Alonzo s] house who ‘was he w1th‘7

A: One fellow I definitely never seen before The other dude was supposed to be
'Queeny s son.

THE COURT: Who?
N ‘ THE'WITI'\TESS: Queeny’sson
- THE COURT Queeny S son.
THE WITNESS Queeny s son. I don’t know the other dude

'BY MR. MILLER: .

o



Q. And you don’t know who Queeny’s'son is, you just know him as Queeny’s son?

AL T sée.two or three times before in my life, but I don t know him personally [ seen
~him before. :

- Q. Okay You don’t know his aCtuallgovemment name? -
: A No no.

Q Okay. So When the defendant and Queeny s son-and the third guy show up at Uncle
Duck’s [Alonzo s] house how long did they stay there'7 '

A. I m not exactly sure, sir.
| : Q N ust ballpark
. A I don t know honestly I would guess 30 mmutes be good
- Q. And when they left d1d they leave together or did they leave separately'7

\

A, Well they left together They were supposed to go. back to Orangeburg, but my '
- cousm dec1ded to stay ‘He came: and dec1ded to stay. . i

- Q. So your testrmony is that they all came three people came. What kmd of vehrcle were '
. they 1n'7 : .

A. It wa_sian SUV
Q',Whatc'o"lor.was'it'f O
:A Dark Idon tknow the exact color

' Q Okay ‘Three people come in the dark SUV The defendant Queeny S son, and a guy. |
you don’ tknow‘7 . A . . _ .

L ;;;A-Yeah" S

o Q And when they left your cousm stayed behmd That s your testrmony
" B A. Yeah he -- well he came- and he stayed They came back about an hour later

- ‘Q Do you recall gwmg a statement to the State Law Enforcement DlVlSlon, Agent
' Owen, on November 2n of 2015" :

_A. Yeah,l rememberj seeing hlm, h_e came. . -

12



- Q Do you admit or deny that on the day that you spoke to S.L.E.D. ., you told them
that Kwamaine, Queeny’s son, and an unknown person came to your Uncle Duck’s
‘house, that they arrived in a dark colored SUV and when they got there, they drank
beer and talked about looking for girls. You remember saying that?

A About' the girl thing, I don’t - - I'just _told you about the SUV they came in.

_Q. Do you re‘call telling the agent - - do you admit or deny telling the agent that they
left Uncle Duck’s house and rode around looking for girls. They did not find-any -

- .girls and rveturned to Uncle Duck’s house and drank some more. Do you recall that?

A.Idon’t recall about the girls.

Q Do you recall telling them after about'10 or 20 minutes, Kwamaine and the other.
' .-two left and sometlme later Kamaine returned by himself. Do you recall that? '

AL I don’ t’ remember from the time he got dropped back off. Yeah ! remember

o saylng he got dropped back off.

Q. Okay So they re all at your Uncle Duck’s house, Kawamme, Queeny s Boy and
. .the unknown guy It’s your testimony now that they all left and then a little while
-, later they came back and dropped off Kwamame" :

: :A Yeah I was - - he was saying he go back to Orangeburg and then he came and
,"sald I’m.going’ to stay with you and. they left him here. They made Duck walk to

. “the store, yeah But that was after all that. Way after, a good way after that.

Q What color shlrt was Kwamame wearmg that mght"
o A I told y all lt was -- 1t was a dark color shlrt but I don t know the known color

| Q. Do you admit or deny you told Agent Owen that Kwamame had on a yellow‘
colored shlrt" :

. A. Ideny 1t because there are people came messing me w1th a bunch of stuff I'never I
sa1d I'never sald he had ona yellow shirt. ' ‘

Q.Do you recall telllng Detectlve - - I’m sorry, do you recall telling.Agent Owen that .

after Duck, Uncle Duck received a call about Kwamaine’s possible involvement and |

- ‘a person with-a yellow shirt, Kwamaine changed from the shirt he was wearmg Do
-you recall saying that" :

A Well Duck changed the shlrt, he attempted to change his shlrt but he never truly -

- fdld because he couldn’t fit a shirt I wear. because he s blgger than me. So he kept
hls shlrt on, but he dld thought about 1t :

13



Q So are you. saylng that you never told the SLED agent that Kwamalne changed '
- his shirt? :

A. No, he tried to change the shlrt but he couldn’t fit it."
Q. No -- | | 4 o
- A Hev‘i{ept h1s ‘shirt on‘,'yeah |
: Q Are you saylng you dldn’t tell the SLED agent - -
A A No I didn’t because he can’t flt my shlrt I’m posntlve
) j Q Are you - you remember 51tt1ng in my office yesterday"

A Yes, s1r

" Q. And yesterday- in:'my ofﬁce, do you recall telling-this SLED agent --

- . A Sald he attempted to change hls shlrt I said he attempted

, .Q Do you admlt or deny that yesterday snttmg in my office, you sald he changed hlS“
shirts, he put on one of your shn‘ts" o o o

A He couldn’t fit that’s what I’m saylng He dldn t fit the shlrt s0 - - S
'.’Q You d1d not say that yesterday’ dld you‘? . : ' : R
’ :-A I’m say -- I Say he attempted
-' Q Okay DR -

A Look at him and look at me You thlnk he fit the same shlrt" Sure

-Q DO you admlt o1 deny saymg that Kwamame was ‘at your Uncle Duck’s house for —

< about an hour before the two people returned [thls was after the crlme and after Appellant"‘
- had returned to hlS uncle s house]‘7 : :

A I said - - I never sa1d unt11 they return I couldn tsay - - plcked him up. I never sa1d -

© L never sald two’ people was in the car because I dldn tsee it. D1d I not tell you that t00. " s

'Q. Do you admit or deny« that you were shown a photographlc 11neup that contamed a
' plcture of Queeny’s Boy™

A. Yeah, Ise}en that,plcture.’ Yes, sir.
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Q. And you p’icked him out?;_ ; R B : o f
A. Yes, sir. | . o

Q. That’s the ﬁrst or'ieyOu knew as Queeny’s son?,l'

A. Yea yeah I said I drunk beer with him.

Q. Now 1mmed1ately after thls mmdent you left Bamberg, dldn tyou'?,i 3

Q Yes sir, I had death threats So that S why I left |

'Q And you told - - do you admrt or deny that you told the: SLED agent when you talked .
to him that the reason you left is because your name was being called as bemg mvolved -
in this mc1dent’7 ; : , N

X ".A Yeah I was saymg death threats yes sir. Yeah my name was 1nvolved in 1t That s -
o 'whyIleft R L o :

(R, 92, In. 19 - 98,.lni_} -_22)('emph;a:s,is added).‘ . On cross-examinatlon,.';Lanell Ro:s‘s-_,'f_ur'ther o
testified: | | | |

g Q Okay And the fact of the matter is, that - - well some of the stuff that the. sohcrtor s
- .saying that you sa1d you don’t agree with it."

A. Yeah deﬁmtely What 1 sa1d yesterday, hevsard wasn t 1mportant It s stuff I drdn t
. say. . o S
- Q So you re tryrng to tell the truth right now; that s what you re d01ng‘7 L
. Al m on the stand that S-- '.“l | o
| ‘Q. You re here to tell the truth? ._ o
‘.'A.lYeah.‘," o e |
. (R. 100, In. 19— 101, m ‘3') On'r“e-direct Lanell Ross testiﬁed as follows: - B

Q. Mr. Ross, you left Bamberg because you heard your name was bemg put out there as
being involved i in this incident, correct‘7 :

-~ A. Yes, sir. I did that.
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Q. So if you got up and told the truth, told them the same thing, this jury the same thing
you told SLED back two weeks after this happened and Kwamaine Ross got convicted of
murder, what’s Kwamaine to do at that pornt" Wouldn t he be inclined to tell who was
1nvolved w1th h1m'7 : : .

A. That s betweer - - I don t know sir. That’s krnd of the questlon askmg what he do, I .

C dont know what he do, 51r

' 'fiA Itold-- -

L ’ Your Honor s gomg to allowrng

' ', Q.. Well ‘you changed your story from the: tlme you talked to SLED unt1l you were in my - : i |

office yesterday, untrl the time you got up here on the stand‘7

Q. And each time that you changed your story, you story has gotten more and more . .
convoluted apparently trymg to beneﬁt Mr. Ross” ‘ :

'A.' r m‘sayrng, where I change my story at? ,
Q. Well, well get -into 'where"youchanged your_story at.

' But you were the one that took off from Bamberg after the ==

‘. » MR JOHNSON Your Honor I _]U.St - - at thls p01nt I’m gomg to obJect t a leading ".‘ .
_ »f:j.‘questron Jbut if-Your.Honor, if he’s going to attempt, through cross-examination base on |
"ust want to clarlfy that if S

' this’ belng a hostrle w1tness if that s, what he’ s try1ng to do :

B THE COURT Well obvrously, he’s changed hlS story and I il allow him. -

MR JOHSON If he s domg cross, 'm Ob_)CCtlI‘lg to the 1ead1ng questlon but 1f you re b

: allowmg cross I Just ‘wanted to put that on the record
- BY MR MILLER

Q.1 want to be very clear When Kwamalne Ross amved at your Uncle Duck’s. house
did he ever leave before he left and you drdn t see h1rn anymore'7 ' '

3

AL Yeah I sard he came back 50 I said that 1 sald - he sa1d we wasn t gomg to stay .
- and they done turned around, so he- came back. He came back and said. I’m staylng "
‘with you cousin, I just sa1d it. ‘ S : o '

Q. Did he stay w1th you'7 .

A. Yes sir.

: Q.-Stayed overn'ight?: V
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A no, not overnight.
Q. Who’s Q?
A I have no 'idea sir.

S Q But did you -- d1d Kwamame use- your phone to call Q that n1ght‘7

A, T'don’t know who he called sit. You askmg me What he did. I dont know you S

know I don’t know the same people he know. "
‘ “'iQ So you didn’t know what Q s number be was‘7
| 'A I'don’ tknow a Q, sir, offthe top ofmy head sir. o
"..MR MILLER No further questlons , |

N ’”;"'THE COURT All r1ght You can step down Mr Ross Thank you

-(R 101 ln 7- 103 In. 15)

Thereafter the State recalled,S.L.E.D. Agent Davrd Owen who test1f1ed to the prlor‘ R

_ ' incons1stent statement of Lenel-l Ross Not only d1d Agent Owen testlfy that Lenell Ross had’ .

f‘,prev1ously 1nforrned Agent Owen that Appellant was wearlng a yellow sh1rt shortly after the .
ifcr1me and changed into a d1fferent shlrt after l’llS uncle told h1m the murderer was seen wearmg a
. yellow.shlrt but also to other 1ncon51stent statements. Lenell Ross had made shortly after the :

'crlme wh1ch he had.also demed on d1rect exam1nat1on (R 137 140). Agent Owen S tes‘tlmony:

- -on thls 1ssue was as follows"x '

Q Agent Owen you test1ﬁed prev1ously that you got statements durmg the course of ...

_your investigation from both Lenell Ross, the defendant’s cousin; as well as Alonza Ross,
who s referred to as Uncle Duck is that correct” ' ) ' ~

A. Yes sir that’s correct
_ Q And you heard both of them testxfy yesterday‘7

.“A Yes sir, Id1d
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2 Q. What timeline was provided for the comings and'gomg of the defendant on the night
of October 24" by Lenell Ross when you talked to h1m shortly after the incident
occurred? s S _ '

" A. On November 2", 2015 when L spoke with Lenell Ross he did not g1ve me any © -
specific times such as 9 p.m. or 10 p.m., but he did state that on Saturday, October 24",
~his cousin Kwamame Ross an 1nd1v1dual he recognlzed as Queeny S Boy, and another

th1rd person -- - : : :

" MR.J OHNSON Your Honor at th1s po1nt I Just have to object Is thlS commg in from .

somethlng that s 1n ev1dence'7 Or-- .

e THE COURT He S test1fy1ng about what he leamed when he interviewed th1s w1tness s

.. MR JOHNSON Well if he S quotmg somebody and it’s hearsay, I obJect under hearsay,- o
SO <but if it’ s under some»other exceptlon I d ask the State to make that clear ’ -

' 'MR MILLER Your Honor it’s 1mpeachment of Lenell Ross s prior test1mony There o S

was - yesterday, Lenell Ross denied knowing or denied recalling ever telling the - - o
Agent Owens what he - - ‘what the sequence of events. was. And he repeatedly was -

V E statmg or changmg what h1s sequence of events was durmg hlS own testlmony

S - : THE COURT You can ask h1m what the sequence that he gave this w1tness was

- ;.MR JOHNSON?:' ‘Yes sir.

At
s‘-“

| THE WITNESS So Mr. Lenell' "Ross stated that his cousin, 'Kwa'main'e Ross, an
. individual he knows as, recogmzed as Queeny s Boy, and a third unknown person arrived: -
- at their uncle s. house,-uncle Duck, Alonza Ross. They were there fora: period of time

‘when Kwamaine and his two. frrends left, presumably to go ‘buy some alcohol or beer; -
returned, -consumed the alcohol at Uncle Duck’s house, with Lenell Ross: And then.-»'

. '_"Kwamalne,\Queeny s Boy, and the th1rd unknown then left agam

A penod of time later Kwamame retumed back to Uncle Duck’s house by
“himself.

] And then an unknown - - approx1mately an hour later, the two 1nd1v1duals that'_
_ .arrived with Kwamalne prev1ously retumed stayed for a few mmutes and: then left with -
Kwamame L G e - :

Q Now, in his statement that he gave you back in November of 2015 d1d he tell you
what color shirt the defendant was wearmg when he arr1ved‘7

A. Yes, he _statedhe was wearing a yellow shirt, a yellow color shilrt. N
Q. And did he tell you that the defendant chaniged his shirt? -
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- A.Yes, he did
Q D1d he tell you at any pomt in t1me --

MR. JOHNSON Your Honor I'd Just object to leadmg questlons and also hearsay
We’re gettlng away from that original rulrng, plus he’s askmg leading quest1ons

THE COURT Overruled.t,f
 Butdon’task leadi_ng quest1ons
-O'v_'e:rrule part of i‘t,"sustain as th leadmgquest1ons e
“'MR.“ MlLLER; Ye’s sir. o

. BY MR MILLER

Q. D1d he ever 1nd1cate to you that Mr Ross tned to change hlS shrrt but wasn 't able to;- P

' do s0? ( o v .
| A "No; he d1d not. He stated he changed hlS shlrt o

(R 137 In: 11 £140,n, 5) ‘ .
Appellant now argues on appeal that Judge Early erred in admlttmg wrtness Lanell Ross

k pr1or mconsrstent statement Appellant alleges the w1tness prror statement was 1nadm1ss1ble"f

l prejud1c1al hearsay and the State d1d not lay a proper foundatlon for the admlssmn of a prlor :, '

mconsrstent statement pursuant to Rule 613 S C R. E As the record shows Appellant d1d not - o

' ralse a Rule 403 SCRE obJectlon to th1s testrmony by Agent Owen and he d1d not obJect to the e

' admlss1on of the prlor statement on the grounds thie State had not la1d a proper foundat1on for the R

: -adm1ss1on of a a prlor 1ncons1stent statement Appellant only objected to the admlssmn of Agent -
Owens test1mony on the grounds of hearsay And, Appellant only objected after the testlmony ‘
U ,"was el1c1ted and the Sol1c1tor had begun asklng another questlon ‘50 the ObjeCthI‘l appears.,,

. unt1mely.



Further, as the record above shows, Judge Early did not err in admitting Age‘nt‘Owen’s

testimony in this regard over the ;hearsay objection because the Witness’ prior -'inconsistent.

statement 1s by defimtlon not hearsay under Rule 801(d)(l) SCRE and the State laid a '

proper foundatlon for the admlss1on of portrons of the pI‘lOI‘ statement because they constltuted; '
prior 1nconsrstent . statements and ‘_were adm1ssrble 'to impeach ‘the witness’ trial testlmony '
pursuant to Rule 613, SCRE. Furthermore, the" admission of the. prlor inCOnsistent :statement '
~would be harmless on this record -and not' pr'ejudicial 'Where it was‘?cumulative where there \‘)"vas"-lj
»other ev1dence from several d1fferent w1tnesses 1nclud1ng Appellant and hlS own uncle about '
the yellow shlrt and Appellant changmg the yellow sh1rt ‘“
| o Lack of preservatlon of Appellant’s alrguments on appeal o

Appellantvralses several arguments on appeal that were not raised below.. Therefore they
are not pre'served for‘appellate review. “ | |

Flrst Appellant argues the adm1s510n of the pr10r statement of Lanell Ross through Agent

‘Owen was prejudlc1al hearsay, ie. the adm1ss1on of thls ev1dence was more pre3ud101al than‘ .

| probatlve a Rule 403 SCRE argument Appellant d1d not ralse an objectlon below that the 7

’ admlssron of- the prlor statement of Lenell Ross through Agent Owen was more prejudlc1al than -
probatlve 1e a Rule 403, SCRE objectlon As a result this argument is not preserved for

‘ appellate review. State V. Patterson 324 S C 5, 482 S E 2d 760 (l997)(defendant may not argue

one ground below and a dlfferent ground on appeal)

Appellant,also -now"argues on appeal that _if- the State argues o“n appealthat v.t'_he ‘.priOr
statement of Le'nel'l'vRoss is a prior inc'onsistent_'. statemeﬁt; the State d'idvnot‘fl%};ly a ‘propef.
toundation for the admission of a prior incons‘istent‘. statemen_t_. ‘This'argument was not' ra_ised -

' _below either. Appellant raised only a general hearsay objection below. ' As a result, this new

.
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argument is not preserved _for appellate review. Patterson,-324 S.C. 5,482 S.E.2d 760 (defendant
may not argue one ground below and a different ground on appeal).
Further, Respondent‘ su‘bmits‘ the hearsay objectiOn was'not timely,‘ but came after the

test1mony challenged on appeal was elicited not once, but tw1ce and the Solrcrtor had started‘ -

B asking another questlon of Agent Owen regardmg what the same w1tness Lenell Ross told h1m o

_ Compare State V Byers 392 S C. 438 710 S E2d 55 (2011)(where motlon to strlke came". } =

o -1mmed1ately after hearsay test1mony the obJectlon Was tlmely and preserved for rev1ew) T

Therefore, Respondent submrtsthe 1ssue raised on appeal 1s;not presery_ed for thls reason. S

Regardless of:the lack of Aissue preservation, there is no merit to Appellant’s hearsay S

objection on appeal. PR S L ._:_; RS

' ARGUMENT

'L‘f," .s‘i ." T \

. Judge Early dld not abuse his dlscretlon in admlttlng the prlor 1nc0ns15tent'

;-statement ‘of. w1tness ‘Lenell'Ross because: it ‘was: not; hearsay by definltlon,,,. T e

the: witness testlfied 1nconsnstent w1th his prlor statement 10 SLED Goa
‘proper. foundatlon was lald for admlttlng the statement the witness. was . '
asked .about the- - prior ‘inconsistent statement " and denled making" the
__ statement;. further, the admission of thlS testlmony was harmless where it )
- was cumulative to. other, ev1dence that Appellant was.wearing a yellow shirt = .-
~and’ changed his yellow shirt after the crime when informed by his uncle that
the perpetrator was described wearmg a yellow shlrt mcludlng the testlmony _
of Appellant’s own uncle :

Standard of Revzew
- "The admlss1on of eV1dence 1s w1th1n the d1scret1on of the trlal court and w1ll not be

r<,. N

l: reversed absent an abuse of drscretlon " State V. Hatcher 392 S C 86 91 708 S. E 2d 750 753 o

‘(2011)(quotmg State v. PaL 369 S. . 201 208, 631 s E2d 262 265 (2006)) "An abuse of; LT

dlscret1on occurs when the conclus1ons of the tr1al court e1ther lack ev1dent1ary support or are’

controlled by an error of law ! Id ; see also State V. Brockmeyer 406 S C. 324 340, 751 S. E 2d'

645,653' (2013). R
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Lane'll‘ Ross’ prior inconsistent statément was not héﬁ)&ay
Appellant argues that J udge Early erred in admlttmg w1tness Lenell Ross prior statement_
to S. L E D. Agent Davrd Owen because it was prejud1c1al hearsay However Appellant 1s_"'
wrong Rule 801(a) SCRE deﬁnes hearsay as'a statement other than one made by the declarant,-
o wh11e testrfylng at the tr1a1 or hearmg, offered in ev1dence to prove the truth of the matter
asserted Id However the Rule 801(d)(1)(A) SCRE specrﬁcally prov1des a statement is notu_" :
hearsay 1f the declarant testrﬁes at the trlal or hearlng and is: subJect to cross exammatlonl‘ "

_ concernlng the statement and the statement is. 1ncon31stent w1th the declarant S testlmony

"-{As shown 1n-the -r_ecoﬂrd‘v,quOted_- a_bove, the decl_arant, »Lan,ell‘.Ross;-testrﬁed'at trial and was, : - B

. . B
VAP

:Subje‘ct :to‘cross-examination regarding his prior statement t'o 'S L-E D' and his prior Statement to -

S L E D was 1ncon51stent w1th hlS tr1al test1mony (R June 19 20 2018 pp 92 98 100 103 | L

137 ln ll - 140 ln 5) Lanell Ross test1ﬁed at tnal that Appellant was wearmg a dark shlrt'v e

Late

when he retumed to hrs uncle s house shortly after the murder and Appellant attempted to or L

consrdered changmg hlS sh1rt but d1d not do so (R June 19 20 2018 pp 92 98 100 103) In-' )

L contrast Appellant told S L E D Agent Davrd Owen on November 2, 2015 shortly after the E T

.. ‘crime, that Appellant was wearmg a yellow sh1rt when he retumed o hrs uncle 'S’ re51dence}_'

shortly after the murder and Appellant changed hlS yellow sh1rt after hlS uncle told Appellant the: .

' murderer had been seen by a w1tness wearlng a yellow sh1rt (R 137 ln 11 — 140, ln 5) As a_ S ﬁ';

result Appellant is srmply wrong that Lanell Ross s prlor mcons1stent statement is hearsay It is-

by deﬁnltlon not hearsay Rule 80l(d)(l)(A) SCRE Sheppard V. State 357 S. C 646 661 594}:‘“

S E.2d 462 471 (2004)(“Rule 801(d)(1)(A) prov1des a statement is not hearsay 1f the declarant ~
testrﬁes at the tr1al and is subject to cross- exammatron concernmg the statement and the -

: statement is inconsistent with the declarant s testlmony.”),- overruled i ll_’l part on.other, grounds by -



State v. Burdette 427 S C. 490 832 S. E2d 535 (2019)(1nference of mahce from a deadly ‘

weapon shall no. longer' be charged)» Appellant s argument fails for this reason. State V.

Stahlnecker 386 S C 609, 622 23 690 S E2d 565 572 73 (2010)(A statement that is not

B hearsay under Rule 801(d) SCRE may be used substantlvely to prove the truth of the matter,

_asserted) State v. Denms 337 S C 275 284 523 S E 2d 173 177 (1999)(same)

‘ Further the admlssmn of thls non hearsay ‘was relevant and not unfa1rly prejud1c1al or -

even prejud1c1al. S.L. E D. Agent Owen testrﬁed the 1nvest1gat10n of the murder revealed that' -
one (1) of the perpetrators was wearmg a yellow or 11ght green shirt and the other perpetrator was

' ,wearlng a whlte shirt. Because of what had been \commumcated to Appellant S uncle Alonza-
- .-about what the perpetrator was wearmg, and because Appellant ‘was weanng a s1m11ar shirt Just
:moments after the crlme in close proxrmlty to the cr1me Alonza asked Appellant what he had

done Appellant demed bemg 1nvolved in the crlme but when 1nformed a witness had seen the

-: . perpetrator in a yellow sh1rt Appellant 1mmed1ately changed hlS yellow shlrt Appellant s,( o

o attempt to change h1s appearance was crrcumstantlal ev1dence of gu1lt Although he could not

- ‘,'remember 1t at tr1al testlmony also estabhshed Alonza told pol1ce shortly after the cr1me that:' '.7‘} R

l:Appellant took the yellow shlrt w1th h1m when he left Alonza S house the mght of the crithe.. -

i Attempts to destroy or h1de ev1dence are. also c1rcumstant1al ev1dence of gu1lt Therefore it was - @

certa1nly relevant whether Lanell Ross who was also present when Appellant retumed to B

" .Alonza’s resrdence shortly after the crime, told S. L E.D. Agent Owen shortly after the crime that

: "Appellant_ was, wearlng a yellow -shirt. and changed the ‘sh1rt when his uncle Alonza told ;
: Appellant the person who committed the crime was wearing a yellow shlrt. Especially since
L’ene’llﬁRvoss' t'est_i’fled under oath at trial that 'Appellant was weérif;'g‘é‘ dark ‘shirt, not‘a yellow.

‘ shirt,v when he returned to his uncle’s residence shortly after the crime, and did not change his -
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shirt. Not only was the evidence ‘admissible: to 1mpeach Lenell Ross’ 1ncons1stent trial testimony

: 'but as substant1ve evidence for the j Jury to g1ve Whatever we1ght they chose to g1ve the ev1dence

State V. Stahlnecker 386 S C 609 622 23 690 S E 2d 565 572 73 (2010)(A statement that is- e

not hearsay under Rule 801(d) SCRE may be used substant1vely to prove the truth of the-

A matter asserted) State V. Denms 337 S.C. 275 284 523 S.E.2d 173,177 (l999)(same) State \A "5

Copeland 278 S. C 572, 300 S. E 2d 63 (l982)(a pr1or 1ncon31stent statement may also be “

4 con51dered as substantlve ev1dence by the Jury) State v Crawford 362 S.C. 627 608 S.E. 2d 886 |
=(Ct App 2005) o , | |

| ; The Statc lazd a proper foundatlon for tha przor mconszstent statement
Rule 607 SCRE provrdes “[t]he cred1b111ty of a w1tness may be attacked by any party :
.mcludmg the party callmg the w1tness ” Id (emphas1s added) Rule 607 SCRE substantlally

‘ changed the law as it ex1sted prlor to 1ts adoptlon Prlor to 1ts adoptlon a party could not

" 1mpeach 1ts own w1tness unless the w1tness was declared a hostrle w1tness by the court Now a

X party may call and 1mpeach 1ts own w1tness w1thout showmg the w1tness is' host1le or that the' -

x\".'"

i'methods 1nclud1ng a prlor 1ncons1stent statement
| Rule 613 (a) & (b) SCRE prov1des

In exammmg a witness concemlng a prlor statement made by the witness,
whether written or not, the statement need not be shown or its contents'
disclosed to the witness at that time, but on request the same shall be o

f jshown or dlsclosed to opposmg counsel. - :

_Extrmsw ev1dence of a prior 1ncon51stent statement by a w1tness is not '
- -admissible unless the witness is advised of the substance of the statement o
- -, the time and place it was allegedly made, and the person to whom it was
o made and the | person to whom it was made, and is given the opportumty
"o explain or deny the statement. If a witness does not admit that he has
‘made the prior inconsistent statement, extrinsic evidence of such statement .
- -is admissible. -However, if the witness: admits making the prior statement, :
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_-extrinsic evidence that the pnor statement was made is 1nadm1s51ble Co
Id Rule 613 SCRE is cons1stent with prior case law.

Any oral or written inconsistent statement made by a witness to another person may be

S used to 1mpeach the witness’ who is sald to have made the statement State V. Gallowav 263 S.C.~ L

585 211 S E. 2d885 (1975) State V. Mlller 262 S. C 369 204 S. E 2d 738 (1974) State v. Scott, .

L 269 S.C. 438 237 S.E. 2d 886 (1977) That a statement has not been reduced to wr1t1ng does not . L

affect its admrss1b111ty, but may put 1nto issue the cred1b111ty of such testlmony as to: whether or.

‘not such statement was ever made by the witness, whlch is a matter to_be ult1mately resolved by

]

k -?"the Jury State V. W1111ams 222 S C. 354 72 S. E2d 830 (1952) For a pr1or 1ncons1stent :

statement to be adm1ss1ble the witness alleged to have made the statement must ﬁrst testlfy

KState v. Anders 326 S C 392 483 SE2d 780 (Ct App 1997) reversed 331 SC 474 503‘ .
{ff”SEzd 443 (1998) o | ’ '

When an attorney de51res to 1mpeach a w1tness w1th a pr1or xncon51stent statement a-

: ,foundat1on must be la1d by: (l) adv1s1ng the w1tness of the substance of the statement (2) when

l ‘Ithe statement was made and (3) to whom the statement was made Rule 613(b) SCRE State V.

- -Rope 274 S C 14, 260 S. E 2d 705 (1979) State v. Gallowav, 263 S. C 585 211 S E2d 885

_'(1975) State \A Washmgton 424 S. C 374 398 818 S. E2d 459 471- 72 (Ct App 2018)

- does not follow that the formula of “when-where- to whom must be blmdly adhered to m all o

cases, because the purpose'of the prehmmary quest1on1ng of the witness is to adequately apprarse S
the witness of the particular circumstances and the occasion in whichi it is claimed that the

“witness made the former statement, so th_at- he may be prepared to disprove it or explain it away.

" State v. Hampton, 79 S.C. 179, 60 S.E. 669 (1908). While it is usual and important, whenever

_ practicable, to give the exact terms of the proposed contradictory statement, it-is not a fatal
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objection to the testimony if the variance betwéen the statement as set forth 1n the question and . - .

as given in the answer is not such as to make the two statements su’bstantiall:'}'f different. State v.
" Hampton, 79'5.C. 179,60 S:E. 669
Whether or not a w1tness has been adequately advrsed and 1nformed of the alleged pr1or

. statement [i.e. whether a proper foundat1on has been laid for admlssmn of'a pr1or 1nconsrstent :

S

‘";“'ﬂtstatement] is addressed 10. the sound d1scret10n of the trial Judge State V. McFadden 259 S. C G

,'..616 193 S E 2d 536 (1972) S1m1larly, once adv1sed of the statement whether or not a w1tness e S

".-'"has admltted or denled the makmg of the statement is. also left to. the d1scret10n of the trlal Judge B

: State V. Blalock 357 S C 74 591 S. E 2d 632 (Ct App 2003)

If a w1tness admlts that the prlor 1ncons1stent statement was made then the w1tness has,
1mpeached hrmself and no further ev1dence is adm1551ble on. the prlor 1ncon51stent statement 7

o 'State 'R Lynn 277 S. C 222 284 S. E 2d 786 (1981) State Vi Rope 274 S C 14 260 S. E 2d 705 .

| "'"i"f.,(1979) However should the w1tness deny makmg the prlor statement then testlmony regardlng- e S

E " the pr1or statement is: adm1ss1ble to 1mpeach the- w1tness and as substant1ve evidence to be g1ven

o what we1ght the Jury determmes 1s appropr1ate State v Stokes 381 S, C 390 673 S. E 2d 434 3

c (2009) State V. Copeland 278 S. C 572 300 S E 2d 63 (1982) State v Crawford 362 S C 627 ,

| 608 S.E.2d 886 (Ct App 2005)

2 Prior to the South Carolina Supreme Court s Op1n10n in State v. Copeland 278 S.C. 572, 300. b‘

S.E.2d 63, a prior inconsistent statément was ‘admissible only for the limitéd purpose of

L necessary

impeaching a witness. Typlcally, a trial judge would give-a limiting instruction at the time. the :
" witness.was impeached or in the final instructions that the statement was only admissible on the
issue of the witness’ credibility. See State v. Warren, 277 S.C.-167, 284 S. E.2d 355.(1981).

« After State v. Copeland, supra, a prior inconsistent’ statement is'admissible not only as evidence .
“. impeaching a witness’ testimony but also as substantive evidence which the jury may give what

weight it deems appropriate. Copeland, 278 at 581-82, 300 S.E.2d at 69; Stokes, 381 S.C. 390,
673 S:E.2d 434; Crawford, 362 S.C. 627, 608 S.E. 2d 886. A 11m1t1ng instruction is no longer



' Generally, where the witness has responded ‘with anythlng’ léss than an unequivocal

‘admission, trral courts have been granted wrde latrtude to allow extrrnsrc ev1dence provmg the

S

Sstatement State v. Blalock 357 S C. 74 591 S.E.2d 632 (Ct App 2003) State v. Brown 296

"8, c 191 193 371 s. E.2d 523 (1988) State v. Mrller 262 S.C. 369, 204S. E 24 738 (1974) 81"

Am Jur 2d Wztnesses Sect1on 948 (2003) State V. Kelly 46 S. C 55 62, 24 S E 60 63 (1896)

V- : See also State V. Suber 82 S C 159 63 S E 684 (1909)(1n murder prosecut1on where w1tness*.’ 7

denred that: he ever 1dent1f1ed the defendant as the shooter sohc1tor was allowed to 1mpeach the
.wltn.ess w1th“a; statementl rrlade by the wrtness tov the ’sherrff ‘that v-“’You have the‘ rlghtnran. S
a j,_Whether such statement wasﬂ to be regarded as an expressron of op1n1on or a statement of fact | )

. 'depends on the c1rcumstances If used by one not present at the comm1551on ofa hom1c1de w1th N

; respect to the arrest of another 1t would necessanly be.only the expressmn of an op1n10n derrved' . -

» from the observat1on of others and a contradrctron as to the expressron of such op1n1on would,

{'...

: -not be adm15‘51ble Thls was the pr1nc1ple apphed 1n State V Bodle 33 S C 117 11 SE. 624‘ L

" ' ~(1890) But when one who was present at the krllmg says to an ofﬁcer after the arrest you:_

have the r1ght ‘man,’ the natural 1nference is that the w1tness means to say “As I was present | R

E know from my own observatlon that the person you have arrested commrtted the homrclde ”) SRR L

'State V. Gallowav, 263 S C. 585, 211 S E 2d 885 (1975)(w1tness [defendant s aunt] test1f1ed the .

' ‘vrctrm was the aggressor in an altercatlon that * resulted i the vrct1m S death On cross-
' exammat1on the Sohcltor asked the w1tness whether it was true that upon leammg of the

: v1ct1m s death but before ‘le‘amrng.that her nephew was 1nvolved in the altercatlon that she made .

‘a statement to three co- workers “Why d1d they do away w1th capltal pun1shment‘7 He was a

: good man ? The Court held 1t was proper for the prosecut1on to call the three co workers to

' testify' as to the prior 1ncons1stentstatements’,of the wrtness). o

<o
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As the South Carohna Supreme Court found in State v. Bixby, 388 S.C. 528, 698 S E.2d
' :‘572 (2010) in the present case the State through its questlons of Lanell Ross did lay a proper -
foundatlon for the admlssron of the prlor mconsrstent statement of Lanell Ross under Rule
613(b) SCRE. (R 92- 98; 101- 103) | |

As bome out by the record quoted above, and pursuant to Rule 613(b) SCRE the serles '

4

| of questlons asked of Lenell Ross from pages 173 179 and 182 184 of the tr1al transcrrpt.f'

concerned (l) the substance of the statement given to S, L E D Agent Owen on November 2 o

- 2015 (2) the tzme and place zt was. made November 2 2015 in Bamberg, S C and (3) the

~ J, person to whom lt was made S.L.E.D. Agent Davrd Owen (R June 19- 20 2018 pp 92- 98

' *-{_100 103) Rule 613(b) SCRE Brxby 388 sc 528 550- 53 698 S.E.2d 572 58485 (emphas1s L

T

RN

Also pursuant to Rule 613(b) SCRE the w1tness Lenell Ross was also g1ven the b

) opportumty to adm1t or deny the statement in questron (R June 19- 20 2018 pp 92 98 100-

. f:“A103) Rule 613(b) SCRE 1xby 388 s C.at 550 53, 698 SE2dat 584-85 (emphasrs added) s

Whlle Lenell Ross admrtted that he had been 1nterv1ewed by the S. L E D Agent on November 2 SR

e » 2015 in Bamberg, he specrﬁcally demed tellmg the S L. E D Agent that Appellant was. wearmg a -

.;.‘yellow shlrt shortly after the -crime- when Appellant retumed to hlS uncle S house and denled‘ e

tellmg the S L E D Agent that Appellant had changed the yellow sh1rt after hrs uncle Alonza‘_ -

fil"confronted Appellant w1th the fact the perpetrator was wearmg a yellow shrrt (R June 19 20,
- 2018 pp 92-98; 100 103) Rule 613(b) SCRE Brxby 388 S. C at 550 53, 698 S E 2d at 584 85j :

| _(emphas1s added). .

? Appellant wants to l1m1t the laymg of the foundatron to one (1) or, two ), questrons asked by

the Solicitor; however, when the examination of the witness is viewed in its entirety, it is clear
the State laid a proper foundatlon for the admlss1on of the prior 1ncon51stent statement of Lenell
Ross leby supra. . :
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Once Lenell Ross deni‘ed' rhaking the prior statement, ) the_ ‘State had. laid a. proper
- foundation to recall and ask S.L.E.D. Agent David Owen about the prior incons_iStent statement,

* which it did. (R. June 1f9'-2o‘,- 2018, pp,-’137'-4140). Bibe,388‘S:.vC.‘at550-53, 698 SE2dat 584

85 (emphas1s added) Appellant s clalm that the State did not lay a proper foundatlon for the- -

adm1s51on ofa pr1or mcon51stent statement of the wrtness is s1mply not true or supported by the ' : |

record (R June 19- 20 2018 pp 92 98 100 103 137 140) "The record shows a proper |

foundat1on for the admlss1on of the statement was la1d Therefore Judge Early, the learned tr1al,;' S

Judge d1d not abuse h1s dlscret1on 1n adm1tt1ng the pr1or mcon51stent statement State v. .

McFadden 259 S. C 616 193 S E. 2d 536 State V. Blalock 357 S C. 74 591 S E 2d 632 As a.‘,
result there is no metit to this appellate issue and thrs appeal should be denled and d1smrssed |
o _r__xby,gsup,r_a. :

o ;.Harrnless Error'.:.

‘ "’iF‘urther evenn assuming}'c‘zrgu‘e;tdo Judge Early\'ﬂ:erred and the "-prior‘;stateme‘nt'f of- the l

w1tness was somehow hearsay, the 1mproper adm1ssron of hearsay ev1dence 1s revers1ble error;w-l,_ .

only when the adm1ss1on causes prejudrce State V. Brewer 411 S C 401 408 09 768 S E. 2d.: o

656 660 (2015) State V. Prlce 368 S, C 494 629 S.E. 2d 363 (2006) State V. M1tchell 286 S: C ;

572 336 S E 2d 150 (1985) When the alleged 1nadm1551ble hearsay in questron is| merely"’* "

' cumulat1ve to- other adm1551ble ev1dence there 1s 10 preJud1ce State V. Pr1ce 368 S C. 494 629 ).

| S E 2d 363 (2006)(A1though the hearsay test1mony was 1mproperly admltted defendant has not“‘»“ :

demonstrated revers1ble error, there bemg no prejudrce ‘where other w1tnesses test1ﬁed to same{ R

or s1m1lar facts) State V. Haselden 353 S. C. 190 577 S. E 2d 445 (2003) State V. V1ck 384S. C W

189 682 S E2d 275 (Ct App 2009)(even 1f hearsay, there was no pre_]ud1ce where other.i -

w1tnesses test1ﬁed to the same or srmllar facts)
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Multiple witness‘es in this case testified without objection to, Appellant .Wearing a yellow
shirt and changrng h1s sh1rt after being 1nformed what Ms. Harrlet Washmgton had heard on her
police scanner. Appellant s uncle Alonza testrﬁed Appellant was wearlng a yellow shirt when he' "
arr1yed at Alonza s home. the mght of the murder.. | When Appellant returned to- Alonzas home}

S after the murder Alonza test1ﬁed he asked Appellant what he had done because Appellant was -

"wearrng a yellow shirt or .one s1mllar to the one descr1bed by Ms. Washlngton Alonza then »

o testlﬁed that Appellant changed out of the yellow sh1rt mto a dlfferent color sh1rt (R June 19-

20 2018 pp 10- 32) ‘In h1s own-statement to pollce admrtted in ev1dence Appellant stated hrs
: uncle Alonza Ross had told h1m the perpetrator of the shootmg was wearzng a yellow shzrt and

a :asked h1m “if he was good ” Appellant then stated that he told his uncle Alonza that he- d1d not :

, "fcomm1t the cr1me (R June 19 20, 2015, pp 63 64) Appellant also called h1s own pr1vate R

‘ 1nvest1gator Tony Taylor asa w1tness inzhis defense Among other thmgs Taylor testlfled before _
| . the jury w1thout objectlon that Appellant S uncle Alonza Ross 1nformed Taylor when 1nterv1ewed
by Taylor pI‘lOI' to tr1al that Appellant was wearmg a yellow shzrt when he arrrved at h1s house :

the night of the murder and that Appellant changed his sh1rt because it was yellow (R June 19-'('

20,2019,p. 174 p 176 iL6 12)

As a result the yellow sh1rt ev1dence was before the Jury through other, w1tnesses and’
;,'even Appellant hlmself (R June 19- 20 2019 pp 10 32 63- 64 174 176) As aresult even 1f‘
- error, the admlss1on of the challenged ev1dence was harmless State V. Pr1ce 368 S C. 494, 629» -

':S E. 2d 363 (Although the hearsay test1mony was : 1mproperly admltted defendant has not -

- demonstrated reversrble error there bemg no pre]ud1ce where other w1tnesses testlﬁed to same

or 51m11ar facts) State-v. Haselden 353 S. C. 190 577 S. E 2d 445 State V. V1ck 384 S. C 189,

et
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' 682 S.E.2d 275 (even if hearsay, there was 1o prejudlce where ether w1tnesses testlﬁed to the |
same or s1m11ar facts). Therefore; there is no merlt to thls appellate issue.
B CONCLUSION
. For the above stated reasons Appellant s conv1ct1on and sentence for murder must be

‘-‘afﬁrrned ThlS appeal should be demed and dlsmlssed
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