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APPELLANT’S STATEMENT OF ISSUE ON APPEAL

Whether the court erred by admitting photographs line-ups and an in-court identification
of appellant by witness Martin, where Martin told the police, while viewing a photographic line
up, that appellant was in the "proximity” of the shooting when it occurred, and while remaining in
contact with the police a month later, while viewing another lineup, Martin claimed appellant was
actually the shooter, since this identification procedure was unduly suggestive and conducive to

an irreparable misidentification?

RESPONDENT’S COUNTERSTATEMENT OF ISSUE ON APPEAL

Did the trial court abuse its discretion by admitting two photographic lineups of Appellant
and attempted murder victim Bruce Martin’s in-court identification of Appellant as the man who
shot him where the photographic lineups were not unduly suggestive? Further, did any possible
suggestiveness in the photographic lineups create a very substantial likelihood of irreparable
misidentification where the record shows Mr. Martin knew Appellant, he never identified anyone
else as the shooter or said that he did not know who shot him, and his failure to sooner identify

Appellant as the shooter resulted from temporary memory loss caused by the shooting.



STATEMENT OF THE CASE
Respondent agrees with Appellant’s Statement of the Case.
STATEMENT OF FACTS

The facts of this case epitomize the senseless and tragic gun violence that currently
permeates American society. Viewed in the light most favorable to the prosecution, the direct and
circumstantial evidence presented at trial is that Appellant murdered Jesse Guy and attempted to
murder Bruce Martin, by shooting both men as they worked security at a Round O, Soluth Carolina,
night club in the early morning hours of May 28, 2016. Appellant’s motive for this shooting that
ended one man’s life, seriously and permanently injured a second man, and left Appellant
imprisoned for thirty-five years? Mr. Guy has tasered Appellant’s brother, DaQuan, in an effort to
break up a fight between DaQuan and another man, and Mr. Martin was assisting Mr. Guy in trying
to quell the disturbance.

Eric Bryan testified that his family owns Leon's Social Club in Round O, South Carolina,
Leon’s is a non-profit private club that is routinely ope;n. on Thursday through Saturday and some
Sundays. “[I]t’s a place where people come together to mingle and to socialize,” and the business
serves both foed and alcohol. Mr. Bryan acts as the doorman at the club, collects the cover charge
from members as they enter, and tries to ensure that only lﬁembers enter the club. He’s also
responsible for paying the bartenders, the DJ, and security. Tr. 162-67.

Mr. Bryan worked as the doorman on May 28, 2016. Jesse Guy and Bruce Martin, long-
time employees, worked security that night. Although they primarily worked outside, they took

turns checking on him. It was “a good night” and the club grossed roughly $1,200.00.! Mr. Bryan

! He testified that he typically paid the bartenders and his security guards $100.00 each, and he
paid the DJ $300.00. Tr. 168.



testified that he knows both Appellant and DaQuan Crawford. However, Appellant “doesn't come
in the club,” and he was certain that Appellant “wasn't in the club that night.” He also did not see
DaQuan Crawford in the club, either. Tr. 166-69.

Leon’s closed around 3:00 a.m. on the 28, Patrons started to ledve and Mr. Bryan took the
money from the front door to the back in order to count it.2 As he was counting the money, he
“heard a commotion.” So, he secured the money and immediately checked the bartenders. He went
out the front door once he was sure they were okay. Once he went outside, he saw Mr, Martin
lying in the highway. Tr. 170-74.

Mr. Bryan quickly realized that Mr. Martin had been shot. A number of people called 911
and he was unsure if he also called. His primary concern was to get Mr, Martin out of the road for
safety reasons. However, he soon saw that Mr. Guy had also been shot. Mr. Bryan took off one of
the shirts he was wearing and used it to try and stabilize Mr. Martin’s condition, Tr, 174-76.

Mr. Guy was leaning on a vehicle and a number of women were around him when Mr.
Bryan last saw him. Mr. Bryan later spoke to police after they arrived. Tr. 176-77; 184.

Sgt. Jackie Lawson, of the Colleton County Sheriff's Office, was dispatched to Leon’s
Club on the morning of May 28" and was the first officer on the scene. Deputy Frankie Thompson
arrived shortly afterwards. Sgf. Lawson saw Mr. Martin lying in the road and spoke to him, after
clearing away a crowd of people surrounding him. Meanwhile, Deputy Thompson spoke to and
stood by Mr. Guy, who kept slipping off the hood of a silver Mitsubishi Mirage. Tr. 191-93; 197-

98; 202-03.

2 As part of the payment for security, the club gives the persons working security free food and
drink, “whatever they want.” Mr. Bryan was certain that Mr. Martin had already gotten his chicken
wings. Tr. 173-74.



The victims had not yet received medical attention and both were “in pretty bad shape.”
Tr. 204. Sgt. Lawson testified that Mr. Martin had been shot in his arm and he was complaining
that his chest hurt. After briefly checking on Mr. Martin, Sgt. Lawson “asked pretty much
everybody within earshot” if they had seen anything. However, “no one came forward.” Tr. 793-
94.

As a result, he immediately grabbed his camera and immediately photographed both
victims and as many people who were present as he could. These photographs were introduced as
State’s Exs. 10 and 12-16. Sgt. Lawson secured the crime scene and turned it over to investigators
after both victims had been taken to the hospital. Tr. 194-202.

Det. Frankie Thompson, the second officer to arrive at Leon’s, testified that he attended to
Mr. Guy while Sgt. Lawson attended to Mr. Martin. “There was a lady sitting there talking to him
and trying to help him stay up on the vehicle.” When Det. Thompson_asked Mr. Guy where he had
been shot, someone pulled up his shirt and Det. Thompson saw where he had been shot in the back.
Tr. 205-07.

Det. Thompson also secured a Taser and a Glock .40 weapon that Mr. Guy had on him.
Although Det. Thompson asked the crowd of people standing there what had happened, no one
was willing to speak with him. He and Sgt. Lawson left the scene after the investigators arrived.
Tr. 207-08.

Members of Colleton County Fire and Rescue subsequently arrived to treat the victims. It
was clear to responders that Mr. Guy had been shot in the back, he was complaining of difficulty
breathing and he appeared to be going into shock. Yet, his main concern was for his friend, Bruce

Martin. Frank Ptactin, the paramedic who attended to Mr. Martin, testified that “Honestly, when

3 Sadly, he testified that this was “not really uncommon for that particular club.” Tr. 194.
4



we pulled up, it did not look good at all” for either victim. Mr. Martin appeared to be in worse
shape than Mr. Guy, even though he was conscious. So, Mr. Ptactin treated him first. Tr. 211-18;
222-26; 232-36.

Both victims were transported to Trident Medical Center. By the time Mr. Martin arrived
at the hospital, “he was in a much better state.” Tr. 227-28. On the other hand, Mr. Guy’s vitals
immediately declined once treatment began treatment and they further declined while he was being
transported to the hospital, It was apparent to Zach Huber, the paramedic attending him, that he
was bleeding internally and this could not be controlled. Tr. 236-39.

Dr. William Dutton, the trauma surgeon who treated Mr. Martin and Mr. Guy at Trident
Medical Center testified that Mr. Martin

had a tube placed for drainage in his chest. He underwent abdominal suréery, which

his liver and his diaphragm were repaired. There was significant blood in his belly[]

that was drained. He underwent blood resuscitation and was transported to the ICU

following that for follow-up care,
Tr. 240-41; 243-45,

Mr. Martin lost his pulse and required immediate resuscitation on several occasions while
was in the hospital. These episodes required him to stay in 1.C,U. for an extended period of time,
and Dr. Dutton opined that he suffered both physical and emotional trauma’as the result of his
injuries. Tr. 245-46; 253-54. Before Mr. Guy reached the hospital, he “lost his pulse” and he did
not have any blood pressure. Although Dr. Dutton operated on him and fried to save his life, he
bled out through his liver into his right chest and could not be resuscitated. Tr. 247-49.

Damon Hampléton testified that he was thirty-seven years old and owned a lawn care
business in Walterboro. Mr. Hampleton indicated that he was “[jlust starting to know Appellant

because Appellant was “little” when Mr, Hampleton growing up. Mr. Hampleton also knows

Appellant’s brother DaQuan as “Red Dog.” Mr. Hampleton went to Leon’s Club on May 28, 2016,



and ;aw the Crawford brothers inside. He accepted their offer of a drink and then spoke to other
people in the club. Tr. 280-83.

While Mr. Hampleton was in the club, he heard “like three shots™ fired outside. He
immediately wamed Mr. Bryan, who locked the club. After the police arrived, “Red Dog” re-
entered the club, but he did not say anything. Mr. Hampleton spoke to members of the Sheriff’s
Office when they arrived, told them what he had seen, told them he had not given anyone a ride,
and allowed them to search his black Trail Blazer. He testified that he did not leave the club until
after law enforcement had departed and he denied giving Appellant or anyone else a ride. Tr. 283-
86; 289-93.

Anthony Hampton testified that he lives in Summerville, but he is originally from the Burr
Hill area of Round O. His nickname is “Ant,” and Melvin Campbell is his cousin. Although he did
not know Appellant, he knows Appellant’s brother, “Red Dog.” Also, he is “[p]robably” related
to the Crawford brothers. Tr. 295-98; 308-09.

On May 27, 2016, Mr. Hampton and Mr. Campbeil went to Leon’s to “chill and party”
before they went to Myrtle Beach on the 28", They arrived around 10:00 p.m. and stayed until it
closed on the moming of the 28%. When they walked out to their car, which was parked in front of
the door, Red Dog “sneaked” Mr. Hampton, meaning that he hit Mr. Hampton in the back of the
head. Mr. Hampton immediately defended himself and was “all wrapped up” with Red Dog. They
eventually fell to the ground and Mr. Hampton held Red Dog down. Tr. 298-303.

Mr. Hampton did not see Mr. Campbell as he fought and he did not remember anyone
intervening in his struggle with Red Dog. As he tried to get up, he heard two gunshots fired near
him and he ran back to the front of the building. However, the only person he saw was another

cousin, Keith. Eventually, he found Campbell, who had not seen what happened. The two men



immediately left and went to Campbell’s home without speaking to members of the Sheriff’s
Office. Tr. 302-06.

They went to Myrtle Beach the next day. The Colleton County Sheriff’s Office contacted
him “months later,” but he had not seen who did the shooting. He also claimed that he did not
know how his fight with Red Dog was broken up. Tr. 306-07.

Melvin Campbell testified that he is from Round O and that Mr. Hampton is his first cousin.
Mr. Campbell is familiar with Appellant and DaQuan “Red Dog” Crawford because they grew up
in the same area and they are distant relatives. Mr. Campbell goes to Leon’s Club every Friday
night, and his birthday was earlier in the week of May 28, 2016: So, he and Mr. Hampton went to
Leon’s around 11:30 p.m. on the 27%, to celebrate and party before travelling to Myrtle Beach on
the 28 They stayed at Leon’s, partying and socializing until the club closed on the morning of the
28", Tr. 311-15.

When they left the club, Mr. Campbell walked ahead of Mr. Hampton. Everything was
calm until Mr. Campbell reached to open his car door. That’s when he saw Red Dog “snuck [my
cousin] from behind.” Tr. 315; 317-18.

I tried to come back around to try to freeze the situation, stop it from happening,

but everybody was trying to break it apart and they were locked up. So, I couldn't

get to him in time, so I turned and asked ... Andre what's going on? Why [did] your

brother [do] that? And he just walked off. So I said I'll go try to, you know, aid my

cousin, to help him out. You know, try to get everything calm, caimed down. And

that's when I heard shots.

.... L heard like three at first. But then I ducked and I ran back in the club, ... trying

to protect myself because I didn't know where it was coming [from] ... know, it

was spur of the moment and I ran back in ....

Tr. 318, lines 11-23.

Mr. Campbell did not see who fired the shots, but he had seen the two security guards

breaking up the fight. He went back outside once the situation had calmed down and he saw that



Mr. Hampton was safe. They left the club and went to Myrtle Beach later that morning without
speaking to law enforcement. However, the Sheriff’s Office subsequently called him at work. Tr.
318-22.

On May 28, 2016, Rusty Davis was the sergeant in the criminal investigations division of
the Colleton County Sheriff’s Office. He processed the scene at Leon’s Club. Although he took
measurements and photographs at the scene, he did not recover any shell casings. Tr. 324-36; 340.

Det. Kelly Padgett, of the Colleton County Sheriff's Office, arrived at Leon’s Club around
4:14 a.m. on May 28™. She first spoke to other investigators who were present. She then assisted
with processing the crime scene and collecting evidence. However, she likewise did not recover
any shell casings. She became the lead investigator for the case the following week. Tr. 343-49.

She and Det. Wallace thereafter interviewed several witnesses who had information about
the shooting, but most of the witnesses were uncooperative. They also executed a search warrant
on the Appellant's Walterboro, South Carolina home and collected two cell phones in the search.
One phoned belonged to Appellant and the other belonged to his brother, DaQuan. They later
obtained search warrants for the two phones and executed those warrants, but they did not discover
anything of evidentiary value. Tr. 349-51; 355.

Kirt Wallace was a detective with the Colleton County Sheriff's Office in May of 2016.
Early on May 28, 2016, he received a call at his Goose Creek home and was dispatched to Trident
Medical Center, in order to meet with Mr, Martin. Det. Wallace went to the hospital but was unable
to talk to Mr. Martin because Mr. Martin was heavily medicated and his mental and physical state
were too bad for him to discuss the case. Det. Wallace later spoke with Mr. Martin in the L.C.U.

on May 30%, and Mr. Martin said that he did not see the shooter but he saw the silver or gray gun.



Tr. 358-62; 396-97.*

Sgt. Brian Varnadoe had also responded to the scene on May 28" and he spoke to some of
the people who were present. He also searched Mr. Hampleton’s vehicle, with Mr. Hampleton’s
consent. However, there was no blood, gun, damage to the vehicle, or anything that suggested Mr.
Hampleton might have been the shooter. Tr. 492-96.

Because the investigation revealed that DaQuan Crawford had been involved in the
altercation at Leon’s, officers determined that Appellant was potentially a witness. Det. Wallace
and Sgt. Varmmadoe went to Appellant’s Walterl;oro residence on May 31, 2016, and he agreed to
speak with them at the Sheriff’s Office annex. They transported him there, un-handcuffed. They
also repeatedly made it clear to him that he was not under aﬁest and that he was free to leave
anytime he wished.? 7r. 361-64; 497-500.

Appellant, who did not appear to be under the influence of drugs or alcohol, freely spoke
to the officers and did not invoke either his right to counsel or his right to remain silent. The
conversation was video recorded. See State’s Exs. 31 and 33. Because of the poor audio quality of
State’s Ex. 31, however, a transcript was made of the audio and it was introduced as State’s Ex.
44,R. - .Tr. 117-18; 410-14; 489-90; 499-505.

Appellant said that he had gone to Leon’s on the 27" with his brother DaQuan and that
DaQuan had gotten into a fight with “Ant,” whom Appellant claimed began the fight without

provocation. He initially claimed that he did not know who had broken up the fight in which his

brother was involved and that they left as soon as the fight ended. Tr. 364-65; 499-505; State’s

4 Det. Wallace was thereafter assigned to assist Det. Padgett. Tr. 361.

5 He was not given his Miranda v. Arizona, 384 U.S. 436 (1966), rights because he was not under
arrest or in custody and was merely considered a witness.



Ex.44,R. -

However, he eventually admitted that he had heard three gunshots fired behind him. He
did not know who fired tﬁe shots and said that he had not previously mentioned the shooting
because he had not been asked. He said that he was scared and that everyone started running after
the shots were fired. He allegedly got into a black Trail Blazer driven by his cousin, Pee Wee or
Twin, which had been parked on the right side of the club. His cousin supposedly took him home,

and he claimed that he did not know how DaQuan left the club. Tr. 365-67; State’s Ex. 44, R, -

When Sgt. Varnadoe confronted Appellant with the fact he had interviewed the owner of
the Black Trail Blazer (Mr. Hampleton) at the scene on the 28" and asked how Appellant’s version
was possible, Appellant replied, “I guess he drove fast. I don’t know.” State’s Ex. 44, R. -

Also on May 31%, Det. Padgett requested photographic lineups from SLED because

.. we ... began receiving tips and information on individuals who had been on

scene and may have been involved in an altercation or a fight. And we received the

name of an individual after we interviewed Andre Crawford, who he claims had

given him a ride home. And that's how ... we ended up with three different names.

One of those was the Defendant, Andre Crawford. So, requested photo line-up on

his brother, DaQuan Crawford, as well as Damon Hampleton ....

Tr. 365.

Det. Wallace went to the hospital on June 4, 2016, and presented two photographic lineups
to Mr. Martin. Tr. 367. See also Argument, infra. Mr. Martin was shown the first photographic
lineup (State’s Ex. 40) and asked whether he could identify the person he saw fighting on May
28", Mr. Martin immediately identified DaQuan Crawford as the fighter. Det. Wallace then
showed him a second photographic lineup (State’s Ex. 41) and asked whether he could identify

“the person who was in close proximity to the fight. He immediately selected Appellant as that

man. He was positive about both identifications. Tr. 369-78.

10



Det. Wallace testified that Mr. Martin was not able to provide any additional information
about the crime on June 4" and had given the following explanation for. his memory problems:
“He said at the time, it's like a dream you're trying to remember. You know you seen something,
you know you have a recollection of it, but you just can't really remember what it was.” As a result,
Det. Wallace asked him to call if he remembered anything ¢lse. Tr. 278-79; 397-99.

On June 6", Det. Wallace arrested Appellant for obstruction of justice based on the
information that Appellant gave in the May 31 interview as to how he got home from Leon’s on
the morning of the shooting because officers had already spoken to Mr. Hampleton and searched
his black Trail Blazer. Appellant gave a video-recorded statemient to Sgt. Varnadoe on the 6™
(State’s Ex. 33), in which Appellant was evasive and did not answer questions asked of him, Tr.
368-69; 512-21.

Sometime between June 4™ and June 28%, Det. Wallace went to Mr. Martin’s house and
did a “welfare check.” He did not show any photographs to Mr. Martin on that day. On June 28",
Mr. Martin called Det. Wallace and said that “I remember everything now. I remember who shot
me.” Det. Wallace told Mr. Martin to come to Det. Wallace’s office “so we can sit down and get
this on audio and video and, perhaps, present him with another photo line-up in reference to the
additional information that he now remembered at the time.” 7r. 279-80.

Mr. Martin went to Det. Wallace’s office on the 29'%, Det. Wallace again showed him two
photographic lineups (State’s Exs. 43 and 44). When shown the first lineup (see State’s Ex. 43)
this time, Mr. Martin immediately identified DaQuan Crawford as the fighter, and he immediately
identified Appellant as the shooter when he viewed the second lineup (see State’s Ex. 44). Again,
he was very certain as to both identifications and never wavered on the persons he had selected.

Tr. 281-90; 392-93; 405-06. Det. Wallace learned at that time that Appellant and his brother were
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regulars at Leon’s. Tr. 391.

Mr. Martin testified that he was disabled as the result of being shot. He explained that “my
ribs, my diaphragm and spleen and kidney got injured and both of my lungs collapsed.” ® He still
had “breathing issues, nerve issues” and Post-Traumatic Stress Disorder (PTSD) at the time of
trial. He did not have any of these problems before being shot. Tr. 420, lines 4-24; 455, line 21 -
457, line 11.

He further testified that he had worked security for eight years before the shooting,
beginning when he was providing “contract security for [Navalj weapons station in January, 2008.
Jesse Guy began working there at .the same time. The men became friends and remained friends
until Mr. Guy was murdered. At the time of the shooting, both men worked for security companies.
Mr. Martin had also provided personal protection and worked security at clubs in Charleston and
Colleton Counties, since 2009, Tr. 420, line 25 — 425, line 16.

Both men had to be certified annually by SLED. This Qualiﬁcation included CPR and non-
lethal weapons training. Tr. 421, lines 10-25. Additionally, Mr. Martin testified that he had worked
security at nightclubs over 1,000 times (Tr. 422, line 20 — 423, line 1), and that he was trained to

be observant,” much like a police officer. Tr. 429, lines 3-19. .

% The bullet with which he was shot was not removed from his chest until March 9, 2018. Tr. 455,
line 21 — 457, line 11.

? Specifically, he testified that:

I'm trained to be observant, how to -- learn how to paint a picture with everything
that you see and keep that mental picture in your pocket, always keep your head on
a swivel. Asking questions, if you see somebody, just talk to them, have a normal
conversation. You may not know their name, but you are always going to know
their face. ... [Also, I pay] ... [a]ttention to detail, looking to see who gets out of
what car, clothing, the number of people that you may see, always keep a mental
count of the number of people that attends an establishment, knowing who they are
accompanied with, always looking at height, weight, you know, skin color.

12



Mr. Martin’s job at Leon’s Club was to pat-down anyone entering the club and to provide
security outside of it. Even though Appellant “never really came inside the club,” he had previously
seen Appellant with DaQuan Crawford outside Leon’s Club “about five times” before the
shooting. (Appellant was always with his brother). These were brief encounters but he described
the front of the club as “pretty well lit.” Tr. 427, line 8 - 428, line 18; 429, line 20 — 433, line 10;
434, lines 5-20.8

With respect to the moming he was shot, Mr. Martin testified that he arrived at Leon’s
Club around midnight on the morning of May 28, 2016, and he would pat-down patrons who
entered the club. There is a light outside the club that illuminated the parking lot, and he was at or
near the front door of the club. He had his back to the club and this gave him a clear view of the
entire parking lot. “It was a real easy night,” without any incidents. He saw both Appellant and
DaQuan Crawford. They arrived sometime after him and they were standing between two parked
cars, talking, the rest of the morning. Tr. 435, line 18— 441, line 16; 442, line 5 — 443, line 13.

Mr. Martin testified that shortly before the club closed, he went inside and got some free
food that was part of his payment that morning. He then went back outside, placed the food in his
car, and he remained outside until the club closed at 3:30 a.m. At that point, Mr. Guy was standing
to his right. The next thing Mr. Martin knew, two women ran past him. “[Tlhey actually cussed
and they was like oh, snap, they[’re] fighting.” Tr. 441, lines 19-20; 443, line 16 - 447, line 1.

Mr. Martin testified that:

That's when I look and I see Jesse [Guy] run to the fight. So, that's when ... I went
to the fight and I saw Jesse grab the Defendant's brother. .... And was trying to pull

Tr. 429, lines 3-16. See also Tr. 469, line 18 — 471, line 4.

8 Mr. Martin had seen DaQuan Crawford, whom he did not know by name, at the club between
thirty and fifty times. 7Tv. 433, line 2- 434, line 1.
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him off. And as I was approaching, that's when I saw Jesse actually pull his taser

out and said, Taser, taser, and tased him one time just to try to make them let go.

And that's when I came and I grabbed the guy he was tussling with, and was trying

to just pull them apart. And then, I heard Jesse yell, Taser, taser again, and that's

when ... the Defendant's brother let go and we pulled them apart.

So, we pulled them apart, it was -- We was facing each other and when we pulled

them apart, our backs was towards the club and we had them facing the road — we

was facing the road right there. And soon, like immediately after that happened, ...

I heard footsteps and I heard the Defendant, and he said, That's messed up what

y'all doing to my brother. I turned and I saw him, and that's when he fired them

shots.
Ty. 447, lines 4-24. See also Tr. 447, line 25 — 449, line 15; 450, line 24 — 451, line 17; 473, line
13— 474, line 12.

Mr. Martin testified that he got “a very good look™ at Appellant. “I was able to see a gun,
I was able to see his clothing, even the color of his shoes.” Therefore, he was [o]ne hundred
percent” certain that Appellant was the shooter. Tr. 451, line 25 — 452, line 8.5

Mr. Martin confirmed that Det. Wallace initially visited him after he went to the hospital,
on May 28, 2016, before he went into surgery. Det. Wallace was merely checking on him, did not
show him any photographs, and said that “they will be back to ... see me.” The second time Det.
Wallace came to see hitn, “I told him briefly about the night in question. Just small little bits and

pieces of what I could remember, but nothing hard core,” in terms of identifying who had shot

him, Tr. 457, line 23 — 458, line 22; 475, lines 19-25; 480, line 20 — 481, line 2.

® Mr. Martin remembered that after he was shot, he “stumbled” into the road holding his chest.
Also, he called for Mr. Guy as the crowd dispersed. Mr. Guy came to him and when he said that
he had been hit, Mr. Guy promised to get him help. Mr. Guy ran to the right and Mr. Martin never
saw his friend again. Tr. 452, lines 12-21; 453, line 16 — 454, line 1. He also remembered part of
the ride to the hospital in the ambulance and seeing his family before being taken into surgery. Tr.
4535, lines 14-20. '
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Mr. Martin next saw Det. Wallace on June 4%, while he was still in I.C.U. His fiancé was
also present. This time, Det. Wallace showed him two sheets of paper, each with six pictures on -
it, i.e., the photographic lineups.!® With respect to the first set of photographs, which he identified
as State’s Ex. 40, he was asked if he could remember “seeing anyone involved in the fight.” With
the second set of photographs, which he identified as State’s Ex. 41, he was asked “if ] remembered
seeing anyone in the vicinity of the fight.” Tr. 458, line 23 — 461, line 11; 476, line 22- 477, line
13.

Mr. Martin was able to select a person from each lineup. Appellant’s brother, DaQuan was
fighting and Appellant was the person in the vicinity of the fight. He was “[a] hundred percent
sure” about each of his selections, and neither Det. Wallace nor his fiancé suggested whom he
should select from either photographic lineup. Tr. 461, line 12 — 462, line 15.

When questioned about what he told Det. Wallace lthat day, he testified ‘that:

I was telling him that, you know, I could see the clothing and I could see the gun,

but ... the face is like it wants to come to me, but it's not coming to me directly.

And he said -- he said, All right. Just don't pressure it, you know, we've got time to

talk, ... just get better.

. See Tr. 462, lines 16-24. He thought that he was shot with.a .40 caliber weapon. Tr, 474, lines 13-
19.

According to Mr. Martin, he saw Det. Wallace two more times. “I contacted Detective

Wallace a couple of weeks after I got home and I informed him that I remembered everything of

what [ saw that night, including the shooter.” Det. Wallace told him to come to the Sheriff’s Office

Annex and give a statement. So, Mr. Martin went there the next day with his best friend. Mr.

19 While he was not completely certain on the date, he testified that this was the first time that Det.
Wallace had shown him any photographs.
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Martin did not remember a specific date but testified that it was “towards the end of June.” Tr.
462, line 25 — 463, line 24.

When they met, Mr, Martin told Det. Wallace, “I remembered the shooter, I remembered
the guy that shot me and he showed me another photo line-up in the sarri_e form of this one.” The
photographic lineup did not have anything written on it. Mr. Martin “circled the same two
individuals ... on the photo line-ups on two separate papers. I circled the Defendant's brother [in
State’s Ex. 42] as the fighter and I circled the Defendant [in State’s Ex. 43] as the shooter.” Tr.
463, line 25 — 465, line 14."

He also dated and signed each lineup. He was “[a] hundred percent” certain that Appellant
was the person that shot him. He also made an in-court identiﬁcat?on of Appellant as the man who
shot him. T¥. 465, line 13 — 466, line 20.

Dr. Cynthia Schandl a forensic pathologist, performed an autopsy on Mr. Guy. She testified
that he was approximately 61" tall and weighed 289 1bs. Tr. 279. She opined that the cause of
death was “[1Jung and liver destruction due to [a] single penetrating gunshot wound to the back.”
She determined that the manner of death was homicide. She found an entrance wound in Mr. Guy’s:
back but no exit wound. Using x-rays, she was able to recover the bullet (State’s Ex. 28-A). T,
267-78,

Dr. Charles Roberts testified that he was a cardiothoracic surgeon at Trident Medical
Center in March of 2018. Tr. 522-23. Mr. Martin was referred to Dr. Roberts by an area doctor
because the bullet from the May 28, 2016, shooting was still lodged in the wall of his left chest.

Dr. Roberts surgically removed that bullet (State’s Ex. 34) on March 9, 2018, and the bullet was

11 He again told Det. Wallace that Appellant had been near the fight. Tr. 483, line 23 — 484, line
23,
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thereafter given to law enforcement. 7r. 523-28.

SLED Agent James Green testified that he is a forensic firearms examiner in SLED’s
forensic services laboratory. He received and examined both the bullet removed from Mr. Guy at
autopsy (State’s Ex. 28-A) and the bullet removed from Mr. Martin’s chest (State’s Ex. 34). He
concluded that “they were fired by the same firearm.” He further opined that “State's Exhibit 28A
was most consistent with bullets loaded into a 38 Special and/or 357 Magnum caliber cartridges.”
He could not determine which caliber bullet it was without a weapon for comparison because “38
Special and 357 Magnum, both of those separate calibers use the same diameter bullet.” Further,
he accounted for the absence of cartridge casings at the scene by explaining that “99.9 percent of
the firearms in those calibers firearms are revolvers” and “very few ... [revolvers] eject the
cartridge cases out.” Tr. 535-42.

STANDARD OF REVIEW

In criminal cases, appellate courts only review errors of law, State v. Wilson, 345 S.C. 1,
5, 545 S.E.2d 827, 829 (2001). An appellate court gives great deference to the trial judge when
reviewing an evidentiary ruling because the reception or exclusion of evidence is a matter largely
in the trial judge’s sound discretion. State v. Groome, 274 S.C. 189, 190-191, 262 S.E.2d 31, 32
(1980); see also State v. Torres, 390 S.C. 618, 625, 703 S.E.2d 226, 230 (2010). “Whether an
eyewitness identification is sufficiently reliable is a mixed question of law and fact. .... Generally,
the decision to admit an eyewitness identification is at the trial judge's discretion and will not be
disturbed on appeal absent an abuse of discretion.” State v. Liverman, 398 s.C. 130, 137-38, 727
S.E.2d 422, 425 (2012). See also State v. Moore, 343 S.C. 282, 288, 540 S.E.2d 445, 448 (2000)
(same); State v. Brown, 356 S.C. 496, 502, 589 S.E.2d 781, 784 (Ct.App. 2003) (same); State v.

Mansfield, 343 5.C. 66,77, 538 S.E.2d 257, 263 (Ct. App. 2000). Applying this standard of review,
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Respondent submits that the Court should affirm the trial court’s ruling and the judgment of
conviction should be affirmed.
ARGUMENT

1. The trial court did not abuse its discretion by admitting two photographic lineups of
Appellant and attempted murder victim Bruce Martin’s in-court identification of Appellant
as the man who shot him because the photographic lineups were not unduly’ suggestive.
Further, any possible suggestiveness in the photographic lineups did not create a very
substantial likelihood of irreparable misidentification where the record shows Mr. Martin
knew Appellant, he never identified anyone else as the shooter or said that he did not know
who shot him, and his failure to sooner identify Appellant as the shooter resulted from
temporary memory loss caused by the shooting.

Appellant claims that the trial court erroneously admitted two photographic lineups and
attempted murder victim Bruce Martin’s in-court identification of Appellant as the person who
shot him. He argues that Martin’s identification of him was allegedly the result of an unduly
suggestive identification procedure that was conducive to an irreparable misidentification, since
Martin identified him roughly a week after the shooting (on June 4, 2016) as being “in close
proximity or that was in some shape, form, or fashion involved in” the shooting and did not identify
him as the shooter until twenty-five days later (on June 29, 2016). Respondent submits that the
trial court did not abuse its discretion because the photographic lineups were not unduly
suggestive. Further, any possible suggestiveness in the photographic lineups did not create a very
substantial likelihood of irreparable misidentification where the record shows Mr. Martin knew
Appellant, he never identified anyone else as the shooter or said that he did not know who shot
him, and his failure to sooner identify Appellant as the shooter resulted from temporary memory
loss caused by the shooting. Also, Appellant’s attacks on the admissibility of Mr. Martin’s
identification go to the weight he believes it should have been accorded, as opposed to its

admissibility, and several arguments are contradicted by the record of the pretrial hearing,

A. How Issue developed below.
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On December 11, 2017, the Honorable Brooks Goldsmith held a pretrial Neil v. Biggers,
409 U.S. 188 (1972), hearing on the identification procedure utilized when the attempted murder
victim, Bruce Martin, identified Appellant as the person that shot him and murder victim, Jessie
Guy. PTr. 33-70.'% Detective Kirt Wallace, formerly of the Colleton County Sherriff’s Office, was
the only witness at this hearing. He testified that he was “the secondary detective assigned to th[e]
case.” PTr. 34, line 6 — 35, line 4. Det. Wallace received a call at his Goose Creek home early on
May 28, 2016, and was dispatched to Trident Medical Center, in order to meet with Bruce Martin.
PTvr. 35, line 18 — 36, line 10.

Det. Wallace’s contac;t with Mr. Martin on the 28" was very limited and only lasted roughly
ten minutes because Mr. Martin was “heavily sedated” and was in “critical condition.” Therefore,
Det. Wallace felt that “he was in no condition ... to talk about anything” related to the case. PTr.
36, line 20 — 37, line 25; 57, line 18 — 58, line 6.

Det, Wallace next visited Mr, Martin at the hospital on May 30, 2016. Although Mr. Martin
was in the ICU unit, he was in “much better condition” and was “definitely more lucid.” On this
visit, Mr. Martin told Det. Wallace “how he saw the incident and what he experienced at the club.”
PTy. 38, line 3 — 39, line 1; 41, line 6-20.

Det. Wallace saw Mr. Martifl at the hospital, again, on Saturday, June 4, 2016. On this
occasion, Mr. Martin was even more lucid. Det. Wallace showed him two photographic lineups.!®
The first photographic lineup (State’s Ex. 10) consisted of six photographs of individuals on a

single page. Each of the individuals was of the same race and each had similar height, weight and

12 Judge Goldsmith did not preside over the subsequent trial. Because has Appellant has cited the
December transcript as “P7r.,” Respondent has done the same.

13 The photographic lineups were requested by the lead detective, Det. Kelly Padgett, “a day or
two” after Det. Wallace’s May 30™ meeting with Mr. Martin. PTr. 40, lines 3-14.
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other characteristics. Det. Wallace advised him that the person involved in the fight on the 28%
might be or might not be in the lineup. He was also advised that if he did see the suspect, he should
circle the photograph, initial it, and date it. PTr. 39, line 2 — 40, line 2; 41, line 20 — 44, line 2;
48, line 5 - 49, li;te 7.

After viewing the lineup for less than ten seconds, Mr. Martin selected Appellant’s brother,
DaQuan Crawford, as the person who had been fighting immediately before the shooting and he
never indicated that he had changed his mind. A woman who was either Mr. Martin’s wife or
fiancé, was present in the room, but neither she nor Det. Wallace did anything to suggest or to
influence Mr. Martin’s selection, in any manner. Also, Det: Wallace had not shown any single
photographs to him before showing him the lineup. PTr. 39, lines 2-7; 44, line 24 — 45, line 24; |
46, lines 8-18.

Det. Wallace then showed Mr. Martin a second photographic lineup (State’s Ex. 11) to see
whether he could identify anyone as being “in close proximity or that was in some shape, form, or
fashion involved in the situation.” Again, the lineup consisted of six photographs of individuals
on a single page. Each person was of the same race and each had similar height, weight and other
characteristics. Also, Det. Wallace advised him that the suspect might or might not be in the lineup,
but if he did see the suspect, he should circle the photograph, initial it, and date it. PTr. 44, lines
3-10; 45, line 25— 46, line 7. \

Mr. Martin immediately identified Appellant as someone who was near the incident. He
appeared certain and made the identification without hesitating. Neither the woman present nor
Det. Wallace did anything to suggest or to influence Mr. Martin’s selection, in any manner and.
Det. Wallace had not showed any single photographs to him before he viewed the lineup. PTr. 46,

line 19 — 49, line 7. In discussing the shooting, Mr. Martin never said that he did not see the
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shooting. Rather, he first said that he actually saw the gun. Because Mr. Martin had experienced a
traumatic situation and his memory was obviously getting better with the passage of time, Det.
Wallace told Mr. Martin to call if he could remember anything else about the shooting. PTr. 49,
line 8 — 50, line 18.

Later in June, Det. Wallace went by Mr. Martin’s house for a wellness check, Mr, Martin’s
memory was still “kind of fuzzy.” So, Det. Wallace told Mr Martin to let him know if Mr. Martin
remembered anything, Det. Wallace did not show Mr. Martin any photographs on this visit. PTr.
51, lines 4-22; 59, lines 9-16.

Det. Wallace testified that Mr, Martin called on June 28, 2016, and said that he remembered
who _shot him. Det. Wallace “advised him to come down to our office ;o we can document it, have
him to write a statement and get it on video and audio.” PTr. 50, line 23 — 51, line 3; 51, line 23
=52, line 1.

Mr. Martin came to the Sheriff’s Office annex on June 28, 2016, and Det. Wallace
presented two “fresh” photographic lineups (State’s Exhibits 12 and 13) that did not have any
markings on them. He followed “the same procedure” in presenting these lineups, except Det.
Wallace’s recollection. was that he presented both lineups to Mr. Martin at the same timé. Mr.
Martin immediately selected Appellant (State’s Ex. 13) a;s the person who had shot him and
DaQuan Crawford (State’s Ex. 12) as the person who was fighting, by circling, initialing, and
dating their respective photographs. Again, he did not hesitate in making the selection and he was

very certain that Appellant was the shooter. Although another man was with Mr, Martin, neither
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this man nor Det. Wallace did anything to suggest or influence Mr. Martin’s selection.'* PTr. 52,
line 6 — 55, line 17; 60, lines 4-7.

After Mr. Martin had identified Appellant as the shooter and DaQuan Crawford as one of
the persons who had been fighting, he discussed the shooting:

... [T]he main thing that he mentioned in this particular incident, ... he specifically

said that while he was breaking up the fight or assisting in breaking up the fight, ...

he remembered a voice saying, That's wrong what-you're doing to my brother. That

... person saying that is what made him look back to see where that voice is coming

from. And that's when he said that he identified Mr. Andre Crawford. And upon

that person saying, That’s wrong what you're doing to my brother and the minute

that he actually looked back is when shots was fired.

PTv. 55, line 22 — 56, line 8. When Det. Wallace asked him how he knew Appellant or DaQuan
Crawford, he said, “They are regulars, they normally come to the club.” PTr. 56, lines 9-15.

The State argued that the identification was admissible because the photographic lineups
were not unduly suggestive, that Det. Wallace followed procedures which “are recognized
throughout the United States,” that Det. Wallace “did not suggest or influence Mr. Martin's
decision to choose an&onc in any manner,” and that Mr. Martin “was given the photo line-ups and
allowed to make the decision himself.” Furthet, Mr, Martin was “completely coherent at the time,”
he made a selection without hesitation, and “he was very sure about his selection.” The State also
argued that “[h]e talked about how his memory came back, it was coming back over a period of
time,” and that “he actually indicated that DaQuan Crawford was the person that he selected as
being involved in the fight” on both occasions. Mr. Martin also indicated that Appellant “was near

the fight in his first photo line-up” and that Appellant was “the person who shot him in the second

photo line-up that he saw on June 29th, 2016.” PTr. 60, line 20 — 62, line 4.

4 Also, Det. Wallace did not show him any other single photographs, and Det. Wallace only
showed him the June 4" and June 29" lineups. PTr. 56, lines 19-23.
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Appellant contended that what was most significant was “where we end up at the June 291
identification, instead of each individual identification procedure under the Biggers factors. See
Biggers, 409 U.S. at 199-200. More specifically, he argued that:

we've gone from [I] can't identify the shooter to oh, I recognize these two guys as

having been there, which my client, of course, has admitted t‘he whole time, along

with a lot of other people being there, to June 29th, no, I'm certain that this is the

guy that shot me.

PTv. 62, lines 6-17.

Appellant further maintained that the Biggers factors required suppression of the
identification. While he did not contest Mr. Brown’s opportunity to view the assailant, he
suggested that “the statement varies as to what he would say the degree of attention he had.
Ultimately, they're saying I was fully zoomed in on it. Others say, I don't remember, I just kind of
saw a gun.” He further argued that “I think we really hit it with number three, which is accuracy
of the prior description.” PTr. 62, line. 18 — .63, line 6.

Appellant conceded that the Court in Biggers was referring to whether “the actual
description of the person changes.” However, he suggested that “it also can be envisioned as
accuracy of that person's role.” Here, Mr. Brown’s description of Appellant’s role, “a little over a
week after the event” was that Appellant was merely present and he did not mention either that
Appellant shot him or said anyt.hing. This description has changed “to oh, that person was there
and around, but, you know, I can't say that person shot me or didn't shoot me, to oh, I'm one
hundred percent sure now.” Thus, Mr. Brown’s prior descriptions were inaccurate. PTr. 62, line
18— 64, line 6.

Appellant discounted the fourth Biggers factor, Mr. Brown’s level of certainty, arguing

that “the science is that level of certainty has absolutely nothing to do with the reliability of a

statement of eyewitness testimony. And ... I think the changing story of the identification kind of
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bears that out.” As to the length of time between the crime and the confrontation, he argued that
Mr. Brown was first shown the photographs a week after the crimes. He further suggested that the
identification process was “useless[]” because Mr. Brown was shown photographs of someone
whom he already knew and Mr. Brown could have immediately identified Appellant but did not.
“While I would say each individual interview was not necessarily done improperly, certainly, we
would say that the collective weiéht of leading up to a final identification of Mr. Crawford is not
reliable scientifically.”'> As a result, he claimed the identification was “inherently unreliable.”
PTr. 64, line 7 — 63, line 25.

In reply, the State first noted that Det. Wallace “néver testified that Mr. Brown said he
actually had no idea” who the shooter was. Rather, “he simply did not remember at that time
because of the traumatic event.” Further, the accuracy of the prior description was satisfied because
Mr. Brown consistently told Det. Wallace that “DaQuan Crawford was the person who was
involved in the fight.” He also consistently said that both Appellant and DaQuan Crawford were
involved in or near the fight. PTr. 66, lines 2-22.

With respect to the level of certainty, the State noted that Det. Wallace testified Mr. Brown
said “he had seen these gentlemen numerous times in the past. And he actually turned and he
actually was able to see the person who actually said to him, That's wrong what you're deing to
my brother, looked at Mr. Crawford and is able to identify him.” Therefore, the State argued that
the motion to suppress should be denied, and that the identification and the photographic lineups

should be admitted. PTr. 66, line 23 — 67, line 12.

15 He conceded that he did not have an expert to present in camera testimony on the unreliability
of the identification, but stated he would have an expert to testify at trial if Judge Goldsmith ruled
the identification was admissible. PTr. 65, lines 17-21.
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Judge Goldsmith denied Appellant’s motion because he found that “the photographs were
not unduly suggestive.” PTr. 67, lines 13-18. Appellant then objected to the introduction of the
photographic lineups as unduly prejudicial because both Det. Wallace and Mr, Brown would
testify that Mr. Brown selected Appellant from the photographic lineups. PTr. 67, line 19 — 69,
line7. Following the State’s response opposing his motion and explaining why the photographic
lineups were relevant, Judge Goldsmith denied this motion as well. PTr. 69, line 8 — 70, line 8.

In the subsequent trial, Appellant did not object to Det. Wallace’s testimony that Mr.
Martin had identified DaQuan Crawford as the person involved in the fight (State’s Ex. 40) and
Appellant as a person in the proximity of the fight (State’s Ex. 41) on June 4, 2016 (T r.- 369, line
17— 378, line 6), until the State moved to introduce the lineups. At that point, the trial judge stated
that the parties had previously informed him that they had agreed to rely on Judge Goldsmith’s
earlier ruling. The parties confirmed that this was correct and the trial judge agreed to “make a
record of that at the appropriate time.” Tr. 376, line 7— 377, line 4.

Appellant likewise renewed his objection, on the same basis, when the State moved to
infroduce the lineups from Mr. Martin’s June 29, 2006 identification of DaQuan Crawford as the
involved in the fight (State’s Ex. 42) and Appellant as a person in the proximity of the fight (State’s
Ex. 43). Tr. 388, lines 9-23. After Det. Wallace’s testimony, the trial judge stated on the record
that he had been advised that Judge Goldsmith had held a Neil v. Biggers hearing on December
11, 2017, and that the parties had agreed to be bound by his ruling. Tr. 408, line 18 — 409, line 4.

B. Discussion. -

An identification procedure that is unnecessarily suggestive and conducive to irreparable
mistaken identification may deprive a criminal defendant of due process of law. Stovall v. Denno,

388 U.S. 293 (1967). See also Stale v. Traylor, 360 S.C. 74, 81, 600 S.E.2d 523, 526 (2004).
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Biggers established a two-pronged test to determine the admissibility of an out-of-court
identification. The trial judge must first determine whether the identification process was unduly
suggestive. Biggers, 409 U.S. at 198. “Only if the pretrial procedure was suggestive, need the
[trial] court consider the second question - whether there is a substantial likelihood of irreparable
misidentification.” Brown, 356 S.C. at 503, 589 S.E.2d at 784-85 (quoting Moore, 343 S.C. at 287,
540 S.E.2d at 447-48). Even assuming that an identification procedure was suggestive, suppression
is not automaticz;llly required. Jd.

Rather, the court must then determine whether the out-of-court identification was
nevertheless so reliable under the totality of the circumstances that no substantial likelihood of
misidentification existed. Biggers, 409 U.S. at 199.'6 The relevant factors to be considered under
the totality of circumstances include: (1)} the opportunity of the witness to view the accused; (2)
the witness' degree of attention; (3) the accuracy of the witness' prior description; (4) the level of
certainty demonstrated by the witness at the confrontation; and (5) the length of time between the
crime and the confrontation. Biggers, 409 U.S. at 199-200. See also Liverman, 398 S.C. at 138,

727 S.E.2d at 426. However, “reliability is the linchpin in determining the admissibility of

16 The Biggers Court explained: “Suggestive confrontations are disapproved because they increase
the likelihood of misidentification, and unnecessarily suggestive ones are condemned for the
further reason that the increased chance of misidentification is gratuitous.” Id. at 198. Yet,
“unnecessary suggestiveness alone” does not require the exclusion of evidence. /d. at 198-99.

Although due process does not require a state court “to conduct a hearing outside the presence of
the jury whenever a defendant contends that a witness' identification of him was arrived at
improperly,” Watkins v. Sowders, 449 U.S. 341, 349 (1981), the South Carolina Supreme Couit
has ruled that “this determination should be made during an in camera hearing, outside of the
presence of the jury” as a matter of state law. See Liverman, 398 S.C. at 139, 727 S.E.2d at 426.
See also Rule 104(c), SCRE (providing that “[h]earings on the admissibility of ... pretrial
identifications of an accused shall in all cases be conducted out of the hearing of the jury”). “The
purpose of the in camera hearing is to determine whether the in-court identification was of
independent origin or was the tainted product of the circumstances surrounding the prior, out-of-
court identification.” State v. Ramsey, 345 S.C. 607, 613, 550 S.E.2d 294, 297 (2001).
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identification testimony for both pre- and post-Stovall confrontations.” Manson v. Brathwaite, 432
U.S. 98, 114 (1977) (footnote added). Thus, an in-court identification of an accused is inadmissible
only if, under the totality of the circumstances, a suggestive out-of-court identification procedure
created a very substantial likelihood of irreparable misidentification. Id. “Short of that point, such
evidence is for the jury to weigh.” Id. at 116. See also Harker v. Maryland, 800 F.2d 437, 443 (4
Cir. 1986) (The exclusion of identification evidence is a “drastic sanction” that is “limited to
identification testimony which is manifestly suspect™).

At the outset, Respondent would clarify five misleading points on which Appellant has
based his assignment of error. First, he supports is argument with both testimony from the

December 11% hearing and the subsequent trial.'” However, he is limited to the evidence presented

17 For instance, he relies on both Mr, Martin’s subsequent trial testimony and the testimony of
defense witness Dr. Dawn McQuiston, an expert on eyewitness memory. However, neither witness
testified at the December 11, 2017 hearing. Thus, the Court should not consider their testimony in
connection with this issue. /d. See also I'On, LLC v, Town of Mt. Pleasant, 338 S.C. 406, 422, 526
S.E.2d 716, 724 (2000) (*The losing party must first try to convince the lower court it is has ruled
wrongly and then, if that effort fails, convince the appellate court that the lower court erred. This
principle underlies the long-established preservation requirement that the losing party generally
must both present his issues and arguments to the lower court and obtain a ruling before an
appellate court will review those issues and arguments™); State v. Benton, 338 S.C. 151, 157, 526
S.E.2d 228, 231 (2000) (an issue is unpreserved if a defendant argues one ground at trial and a
different ground on appeal). Moreover, to the extent that her testimony calls into question the
Supreme Court’s reasoning in the Stovall line of cases, the reasoning of the Supreme Court
controls. See State v. Ledbetter, 881 A.2d 290, 312-13 (Conn. 2005), cert. denied, 547 U.S. 1082
(2006) (reaffirming the validity of the Biggers factors for purposes of the Connecticut constitution
and concluding that scientific studies on relationship between confidence and accuracy of
identification were “not-definitive”).

Respondent further notes that the appellate courts in the State of New York and the federal courts
in the Second Circuit have consistently and quite correctly recognized that a victim need not testify
at a Biggers hearing, and that the defendant is not entitled to compulsory process at such a hearing.
See People v. Chipp, 75 N,Y.2d 327, 553 N.Y.S.2d 72, 552 N.E.2d 608 (N.Y. 1990); Mitchell v.
Herbert, 01-CV-681, 2008 WL 342975, 8 (W.D.N.Y., Feb. 6, 2008); Smith v. Smith, 2003 WL
22290984, 6-9 (S.D.N.Y., Sept. 29, 2003) (rejecting argument that the trial court deprived
defendant of his right to present a defense, as gnaranteed by the Sixth and Fourteenth Amendments,
by refusing to allow defendant to call witnesses to testify at the hearing). See also Jones v. State,
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to Judge Goldsmith because the parties accepted Judge Goldsmith’s denial of the motion to
suppress as a final ruling on the issue and the trial judge did not make any additional rulings on
the matter but, quite appropriately, accepted their stipulation. See Kirkland v. Allcraft Steel Co.,
329 S.C. 389, 393, 496 S.E.2d 624, 626 (1998) (“A stipulation is an agreement, admission[,] or
concession made in judicial proceedings by the parties thereto or their attorneys. Stipulations ...
are binding upon those who make them”); Belue v. Fetner, 251 S.C. 600, 606, 164 S.E.2d 753, 755
(1968) (“When counsel enter into an agreed stipulation of fact as a basis for decision by the court,
both sides will be bound by such agreed stipulation, and the court will not go beyond such
stipulation to determine the facts upon which the case is to be decided”).

Second, Appellant maintains that police had contact with Mr. Martin five times from May
28, 2016, until he identified Appellant as the person who shot him on June 29, 2016. While true,
it is a disingenuous and exceptionally misleading point. Although Det. Wallace testified that he
went to the hospital on May 28%, he did not speak with Mr. Brown about the crime because Mr.
Brown was “heavily sedated” and in “critical condition.” Det. Wlallace first spoke to Mr. Brown
about the crimes on May 30", On that occasion, Mr. Brown discussed what had occurred on the
28™, Det. Wallace next spoke to Mr. Brown on June 4%, when Mr, Brown identified Appellant as

having been present at the time of the fight involving Daquan Crawford.

395 Md. 97, 116-18 & n. 13, 909 A.2d 650, 661-62 & n. 13 (Md. Ct.App. 2005) (finding that
defendant's motion to suppress a pretrial identification made by a witness from a photo array was
sufficient to place trial court and the state oh notice of nature of defendant's evidentiary challenge,
and thus defendant was entitled at hearing on motion to call detective who presented photo array
to testify to facts and circumstances surrounding identification procedure; however, explaining
that “Our holding today should not be read as creating an absolute right of defendants to call
any or all witnesses at a suppression hearing. Specifically, as the issue is not before us, we do

not address whether a defendant may call the identifying witness at the hearing”) (emphasis
added).

28



Det. Wallace thereafter visited Mr. Brown sometime between June 4™ and June 28™,
However, this amounted to little more than a welfare check because Mr. Martin's memory was still
somewhat "fuzzy." At that time, Det. Wallace asked Mr. Brown to call if he remembered anything
else about the incident. Mr. Brown then callle,d Det. Wallace on June 28" and said that he knew
who had shot him. He then identified Appellant as the shooter on June 29", So, Mr. Brown had
only had spoken with Det. Wallace three times before he called and said that he remembered the
shooter was Appellant. The identification from the photographic lineup on the 29% was the fourth
true interaction he had with law enforcement and was mercly intended to confirm what he had said
that he knew: that Appellant shot him.

Third, Appellant asserts on page 12 that Mr. Brown viewed three photographic lineups
with Appellant's picture in it. This is contrary to the record, which reflects beyond cavil that he
was only shown the same lineup twice. See State's pretrial Exs. 11 and 13. (These were introduced
at trial as State’s Exs. 41 and 43). Foirrth, Appellant quotes defense counsel’s contention that Mr.
Brown’s description of the incident “ ‘has changed from the same person, from didn't see anything
to oh, that person was there and around, but, you know, I can'tlz say that person shot me or didn't
shoot me, to oh, I'm one hundred percent sure now.” ”Again, his claim is, again, exceptionally
misleading, Appellant premises this argument on the cross-examination of Sgt. Jackie Lawson
from the trial. Tr. 203, lines 14-24. Yet, the transcript of the December 11, 2017 hearing does not
contain this evidence. Instead, it unerringly reflects that Mr. Brown discussed what had occurred
on the 28" the very first time he spoke with Det. Wallace on the 30%, as discussed.

Fifth, Appellant complains that “the trial court in this case made no specific findings as to
why it found the identification procedure, given the totality of circumstances, was not unduly

suggestive or why there was not a substantial likelihood of irreparable misidentification such that
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the identification was not unreliable.” However, this argument is not properly before this Court on
appeal because it was not raised below. See Benton, 338 S.C. at 157, 526 S.E.2d at 231 (an issue
is unpreserved if a defendant argues one ground at trial and a different ground on appeal).

When the record is viewed correctly, it is clear that there is no evidence, whatsoever, that
the identification procedure used in each identification was suggestive. The photographic lineups
that were shown to Mr, Martin were prepared at the request of the lead detective, and none of the
men depicted in the pictures contained in the lineups with Appellant with in it (State’s pretrial Exs.
11 and 13) stood out from the others. Accord State v. Gambrell, 274 S.C. 587, 590, 266 S.E.2d 78,
80 (1980) (“The six photographs shown to the victim were chosen at random from police files™).
All were pictures of persons of comparable size, apparently of similar age, similar appearance, all
were African American, and all had similar physical characteristics. Accord State v. Patterson,
337 8.C. 215, 230, 522 S.E.2d 845, 852 (Ct.App. 1999).

Also, Det. Wallace never expressly or implicitly suggested to Mr. Martin which photograph
was the suspected shooter. Instead, Det. Wallace advised Mr. Martin on both occasions that the
suspect might or might not be in the lineup, but if he did see the suspect, he s'h01I11d circle the
photograph, initial it, and dz;te it. Likewise, Det. Wallace did not show Mr. Martin any individual
photographs before he viewed the photographic lineups on June 4™ and June 29%. On both June
4% and June 29", Mr. Martin immediately selected Appellant as the individual he had seen on the
early morning of May 28, 2016.

On June 4™, he selected Appellant as being “in ¢lose proximity or that was in some shape,
form, or fashion involved in the situation.” On June 29", he selected Appellant as the person who

had shot him. He did this on both occasions by circling, initialing, and dating his photograph in
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pretrial State’s Exs. 11 and 13, respectively.'® On both occasions, he did not hesitate in selecting
Appellant. Rather, he immediately identified Appellant and he was very certain both times that
Appellant was person that he had seen. Also, Mr. Martin had called Det. Wallace on June 28% and
said that he knew who had shot him before he identified Appeflant as the shooter on June 29

He likewise told Det. Wallace on the 29" that:

[Wihile he was breaking up the fight or assisting in breaking up the fight, all right,

he remembered a voice saying, That's wrong what you're doing to my brother. That

... person saying that is what made him look back to see where that voice is coming

from. And that's when he said that he identified Mr. Andre Crawford. And upon

that person saying, That’s wrong what you're doing to my brother and the minute

that he actually looked back is when shots was fired.

PTr. 53, line 22 — 56, line 8. Further, Mr. Martin told Det. Wallace that he knew Appellant and
DaQuan Crawford because they were “regulars” at the club. PTr. 56, lines 9-15.

Although the Court in Liverman overruled State v. McLeod,'® and held that the trial court
must hold a Biggers hearing even when the eyewitness knows a defendant prior to the crime, the
Court nevertheless recognized “the fact that an identification witness knows the accused remains
a significant factor in determining reliability.” The Court also concluded that “[t]he suggestive
nature of [an identification procedure] is mitigated by the witness's prior ‘knowledge of the
accused.” Liverman, 398 S.C. at 141, 727 S.E.2d at 427, see also State v. Spears, 393 S8.C. 466,
481, 713 S.E.2d 324, 331-32 (Ct.App. 2011) (holding that photographic lineups were not unduly

suggestive and that no substantial likelihood of irreparable misidentification existed when the

witness was one “hundred percent sure” the defendant committed the robbery and the witness

18 Apparently, the photographic line used on the 29" consisted of the same persons as that used on
June 4%, but the lineup itself was “clean” and there were no markings on it.

19 State v. McLeod, 260 S.C. 445, 196 S.E.2d 645 (1973), overruled, State v. Liverman, 398 S.C.
130, 140-41, 727 S.E.2d 422, 427 (2012).
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testified that she recognized the defendant “during the course of the robbery as someone she knew
‘fr(')m the neighborhood’ *). Indeed, the Court in Liverman went further and “concur[red] with
those jurisdictions that consider the show-up identification procedure, normally considered unduly
suggestive, as merely confirmatory” where the eyewitness knows the accused prior to the crime
See Liverman, 398 S.C. at 141-42, 727 S.E.2d at 427-28.%

As the Court explained in People v. Rodriguez, 79 N.Y.2d 445, 583 N.Y.S.2d 814, 593
N.E.2d 268, 272 (1992), “A court's invocation of the ‘confirmatory identification’ exception is
thus tantamount to a conclusion that, as a matter of law, the witness is so familiar with the
defendant that there is ‘little or no risk’ that police suggestion coﬁld lead to a.misidentification.”
Because Mr. Martin already knew the Crawford brothers, his identification of Appellant on June
29", through the less suggestive process of a photographic linerllp, was “merely confirmatory.” See
Liverman, 398 S.C. at 141, 727 S.E.2d at 427. Accordingly, to the extent that there was any
possible suggestiveness in the photographic lineups used, Mr, Martin’s prior knowledge of
Appellant mitigated that suggestiveness, such that there was no substantial likelihood of
irreparable misidentification. Id. See also State v. Spears, 393 8.C. 466, 481, 713 S.E.2d 324, 331-
32 (Ct.App. 2011) (finding that photographic lineups were not unduly suggestive and that no

substantial likelihood of irreparable misidentification existed when the witness was one “hundred

20 This conclusion is consistent with “[t]he driving force behind United States.v. Wade, 388 U.S.
218 ... (1967), Gilbert v. California, 388 U.S. 263 ... (1967) (right to counsel at a post-indictment
line-up), and Stovall.” Brathwaite, 432 U.S. at 111-12. As the Court explained in Brathwaite,
“Usually the witness must testify about an encounter with a fofal stranger under circumstances of
emergency or emotional stress. The witness' recollection of the stranger can be distorted easily by
the circumstances or by later actions of the police.” Id. at 112 (emphasis added). See also Wade,
388 U.S. at 228 (“Mr. Justice Frankfurter once said: .... The identification of strangers is
proverbially untrustworthy. The hazards of such testimony are established by a formidable number
of instances in the records of English and American trials’ ) (emphasis added). Obviously, the
same concerns are absent when the eyewitness knows the accused.
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percent sure” the defendant committed the robbery and the witness testified that she recognized
the defendant “during the course of the robbery as someone she knew ‘from the neighborhood’ ).

Although Appellant does not cite to the United States Supreme Court’s decision in Foster
v. California, 394 U.S. 440 (1969), Respondent submits that Foster does not require reversal. In
Foster, the witness did not identify Foster the first time he confronted him, even though there was
a suggestive, three man lineup. Id. at 441. The most that the witness could say was that “[h]e
‘thought’ [the accused] was the man, but he was not sure.” He was still unable to make a positive
identification even after he had spoken to the accused. /d.

A week or ten days later, the police arranged yet another lineup. The accused was the only
person in that lineup that the witness had previously viewed. After viewing this lineup, the witness
made a definite identification. Id. at 141-42. The Court found that “this case presents a compelling
example of unfair lineup procedures,” id. at 142. The Court then held that all of the identiﬁcations_
inadmissible and found “[t]he suggestive elem'ents in this identification procedure made it all but
inevitable that [the witness] would identify petitioner whether or not he was in fact ‘the man.” »
Id. at 443.

Unlike Foster, here Mr. Martin had temporary memory problems as the result of being shot
by Appellant. However, he never failed to identify Appellant a having been present at the time of
the crime. He simply did not initially say that Appellant had shot him. Moreover, once he regained
his memory, it was clear that he knew Appellant from previously seeing Appellant at the club, and
he told Det. Wallace that he knew who had shot him before he viewed the second photographic
lineup and identified Appellant as the shooter.

Even assuming arguendo that this Court finds the evidence does not support Judge

Goldsmith’s ruling, the trial record reflects that any error in his ruling is harmless beyond a
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reasonable doubt. See Liverman, 398 S.C. at 141-44, 727 S.E.2d at 427-29 (finding error in failing
to hold Biggers hearing harmless where the record demonstrated there was no substantial
likelihood of irreparable misidentification). Det. Wallace’s. testimony before the jury closely
tracked his earlier testimony. See Tr. 358, line 12 — 362, line 17; 367, line 5 — 368, line 5; 369,
line I — 393, line 23. Mr. Martin’s testimony is set forth in the “Statement of Facts,” supra.

The State likewise elicited testimony relevant to this issue through Dr, William Dutton, the
trauma surgeon who treated Mr. Martin at Trident Medical Center, who testified that Mr. Martin

had a tube placed for drainage in his chest. He underwent abdominal surgery, which

his liver and his diaphragm were repaired. There was significant blood in his belly[]

that was drained. He underwent blood resuscitation and was transported to the ICU

following that for follow-up care.

Tr. 240, line 21 — 241, line 1; 243, line 23 — 245, line 2.

Mr. Martin lost his pulse and required immediate resuscitation on several occasions while
was in the hospital. These episodes required him to stay in I.C.U. for an extended period of time,
and Dr. Dutton opined that he suffered both physical and emotional trauma as the result of his
injuries. Tr. 245, line 24 — 46, line 17; 253, line 18 — 254, line 1. Dr. Dutton explained that:

It's multi-faceted in both [physically] and [psychologically]. Psychologically, it can

cause hyperacute memories of certain events. In some individuals, it can cause loss

of memory. It can cause difficulty with short term memory as well as difficulty

translating short term memory into long term memory. There's high incidents of

[post-traumatic] stress syndrome in trauma patients in which they have a spectrum.

A number of different psychological issues depending upon the individual.

Tr. 246, line 19 — 247, line 2.

He elaborated at length on cross-examination:

... [T]rauma at any point, whether it's blunt trauma, whether it's an assault, whether

it's a gunshot wound can be very stimulating to certain parts of the brain, So those,

in some individuals that can generate a very hyperacute memory complex. .... So,

they may have flashes of memory, they feel like they're there, they may see things

over and over again with all of the associated feelings that they had at the time.
Trauma itself, ... because of endorphins and because of how the brain works can
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intensify these feelings and it can also change them so that they're not quite
accurate. So, somebody involved in a trauma may remember it a certain way and it
may not be entirely accurate, but they feel like that is exactly how it happened.

There are other problems that could develop along with that. So, you imagine
somebody who has been in trauma, now they're in the hospital, they receive sedative
medication, they receive opioid medication, everything sort of gets jumbled up.
They may be on the ventilator sedated for ... several weeks, a week or more. That
can also generate memories. Those memories aren't necessarily true.

It can also have the [effect] of decreasing a person's ability to remember things in
the short term. So, they might remember everything that happened when they were
playing football in high school and not be able to remember things on a day-to-day
basis, like where their keys are or what they were doing when they were walking
towards the kitchen. 5

But whenever you get into how the brain interprets things, it gets very confusing.

So, some of these patients can't generate their short term memories, so things that

are experienced in daily activities into long term memories that are lasting. And it

affects everyone differently.

So, what we see in trauma is a high incidence of -- and, you know, the idea of [post-

traumatic] stress syndrome came out of trauma, So, these are patients that have

issues. Either, they are issues with visually remembering things and causing it to

feel like it's occurring again to issues with sleeping, to issues with memory. You

know, there's a full spectrum of how it presents in different individuals. And it's

very hard to sort of dial that in for ... one description fits all.

Tr. 254, line 25 — 256, line 20 (emphasis added).

Applying the Biggers factors to the evidence presented at trial, see Biggers, 409 U.S. at
199-200, it is clear that there was “no substantial likelihood of irreparable misidentification” and
that any error is harmless beyond a reasonable doubt. First, although Mr. Martin only saw
Appellant briefly when the shooting occurred, he looked directly at Appellant at that time. Also,
he had observed Appellant and DaQuan Crawford throughout‘ the early morning of May 28%, at a
relatively short distance, in the club’s well lit parking lot. Moreover, the shooter said, “That's

messed up what y'all doing to my brother,” and it is undisputed that Appellant’s brother, DaQuan,

was involved in the fight.
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The second factor is the degree of attention. Mr. Martin’s training and extensi've experience
working security support the conclusion that he paid greater attention to detail than an average
crime victim. Cf. Brathwaite, 432 U.S. at 115 (“... Glover was not a casual or passing observer,
as is so often the case with eyewitness identification. Trooper Glover was a trained police officer
on duty and specialized and dangerous duty ... [and] as a specially trained, assigned, and
experienced officer, he could be expected to pay scrupulous attention to detail, for he knew that
subsequently he would have to find and arrest his vendor. In addition, he knew that his claimed
observations would be subject later to close scrutiny and examination at any trial”).

The third factor is the accuracy of the description. Although Mr. Martin initially did not
provide a description of the shooter, it became very clear that he knew Appellant before the
shooting because he had seen Appellant at the club “about ﬁv;e times” before the shooting. Once
he regained his memory, he called Det. Wallace on June 28" and said that he knew both who had
shot him and what had happened. Also, he testified that he was able to see the gun, Appellant’s
clothing, and the color of Appellant’s shoes. The parties simply did not question him further about
the clothing or shoes. His failure to sooner provide specific details, including that Appellant was
the person who shot him, is explained by his testimony that he suffers from PTSD as the result of
the shooting and Dr. Dutton’s testimony on how severe trauma, such as that Mr. Martin suffered,
may impact an individual’s memory.

He then made the confirmatory identification on June 29%, Liverman, 398 S.C. at 141-42,
727 S.E.2d at 427-28; Spears,.393‘ S.C. at 481, 713 S.E.2d at 331-32; State v. Starks, 2014-UP-
490, 2014 WL 8728545, *1 (Ct. App., Oct. 29, 2014) (“The show-up served the primary purpose
of identifying Starks as the person Williams knew before the crime, and she identified him as the

person who committed the crime based on her prior knowledge of him -- not as a result of
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suggestive police procedures™) (citing Liverman). The fourth Biggers factor, the level of certainty
demonstrated by the witness at the confrontation, likewise weighs in favor of admitting the
identification because Mr. Martin was one hundred percent certain on both occasions he identified
Appellant.

As to the length of time between the crime and the confrontation, he first identified
Appellant as being in the vicinity of the fight one week after the shooting. The delay in making
this identification was the result of having to wait until his phﬁical and cognitive condition had
improved to the point where he could discuss what had occurred. The second identification was
then made twenty-five days later, afier he had regained his memory of the events of the 28™. Again,
his failure to sooner identify Appellant as the shooter is explained by his testimony that he suffers
from PTSD as the result of the shooting and Dr. Dutton’s testimony on how severe trauma, such
as that Mr. Martin suffered, may impact an individual’s memory.

Moreover, Appellant was | able to vet any supposed weaknesses in Mr. Martin’s
identification of him as the shooter. In addition to his cross-examination of Det. Wallace, Mr.
Martin, and Dr. Dutton, Appellant presented the testimony of an expert on eyewitness memory,
psychologist Dr. Dawn McQuiston. Tr. 554-59. Dr. McQuiston testified at léngth about

o the different stages in which people process information to develop shott-term and
long-term memories;

e that information which does not make it from a short-term memory to long-term
memory is lost and not recoverable;

e how gaps in memories can be “filled in” by information acquired from others or by
individuals thinking about an event;

e that the more a person tends to “rehearse information that [he] may have gotten
from another source, the more ... [a person] think[s] about it being [his] own idea;”

o that persons who have added “incorrect information” into their memory would not
necessarily be aware that the memory was false;
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¢ that memories do not “necessarily change over time” but they do tend to fade over
time;

o that there has been “a lot of research on false memories and researchers can implant
... false memories ... into people and they have no idea that it was done during that
research process;

¢ that “[a]ttention is a mechanism that we use to filter out irrelevant information while
hanging onto the most relevance information in any given situation;”

¢ that the ability “to attend to a lot of information at once [is] limited,” and people
“can't attend to everything that's happening all at one time;”

¢ that errors can be sometimes made in how persons perceive information and that
different factors may impact an individual’s perception, including the environment,
stress, and fear;

e that stressful situations can lead to a higher probability of errors in memory;?!

s that a person can make a mistake in their identification even if they are involved
with a familiar individual;

o that familiarity with an individual tends to increase confidence in the memory, such
that familiarity doesn't guarantee an accurate identification;

e that experts in the field generally support the conclusions surrounding perception,
memory, stress, and familiarity to which she testified;

o that confidence in an identification “is not as great of a predictor of accuracy as
would seem to be intuitive ... [and] is not a perfect predictor of accuracy;”

o that there are “guidelines” on how lineups should be administered?? and that recent
research indicated the person administering a lineup should not know who the
suspect, so as to avoid giving cues to the eyewitness;

o that, to her knowledge, such a “blind administration” was not used in this case;

2l However, she was unable to assess how PTSD impacts the accuracy of memory. Tr. 569, lines
13-16.

22 She explained that - as was done in this case - “the fillers in that line-up should be a good
resemblance, be of a good resemblance to the suspect to make it a fair test of the witness's memory.
Presenting a line-up, showing several photos is a less or unbiased way of presenting an
identification procedure versus just showing one picture.” Tr. 574, lines 8-13.
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o that Mr. Martin’s viewing a line-up multiple times containing the same photo of the
Appellant raised red flags for her because “only the first one counts, since the first
viewing of the photograph “is the true test of a person's memory;”

o that other factors, such as “the commitment effect” could have caused the
subsequent identification(s), or the eyewitness may have identified the individual
in a subsequent lineup because the person pictured has become farniliar as the result
of the original identification;

o that an in-court identification “ doesn't add anything more to” the reliability of the
earlier identification;

¢ that a person with a false memory is not necessarily lying; and

e that a person can be. one hundred percent positive about a false or incorrect
identification.

Tr. 559, line 14— 578, line 9.2

Appellant latter used the various points he made on cross-examination and Dr.
McQuiston’s expert testimony to suggest in closing argument that Mr. Martin’s identification was
not reliable. See Tr. 605, line 18 — 622, line 11. Further, the trial judge instructed the jury on their
responsibility to determine the credibility of witnesses (Tr. 631-32), and he gave a lengthy
instruction on identification testimony. Tr. 634, line 10 ~ 635, linell. In light of this charge and
the current trial record, any error was harmless beyond a reasonable doubt. See Liverman, 398 S.C.
at 143-44 & n. 7,727 S.E.2d at 428-29 & n. 7.

CONCLUSION
Wherefore, Respondent respectfully submits that the judgment, conviction, and sentence

of the lower court should be affirmed.

23 She admitted on cross-examination that none of the science to which she testified was exact,
that she had not spoken to Mr. Martin, that confidence can sometimes be a good predictor of
reliability, and that a person being shot would focus his attention on the shooter. Tr. 579, line 25
— 581, line 18.
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Enclosed please find the original Inifial Briefof Respondent and Designation of Matter along
with proof of service in the above-referenced case.

Sincerely,

e .
Williafn Edgar Salter, III
;?ﬂor Assistant Attorney General

C

. Bar No: 48066
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Enclosures

cc:  Robert M. Dudek, Esquire
Victim Advocacy Division

REMBERT C. DENNIS BUILDING = POST OFFICEBOX 11349 « COLUMBIA, SC29211-1540 o TELEPHONE 803-734-3970 o FACSIMILE B03-253-6283



