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- STATEMENT OF THE ISSUE ON APPEAL

WAS APPELLANT CORRECTLY DENIED AN INSTRUCTION ON VOLUNTARY ©
MANSLAUGHTER, WHERE MERELY BEING AFRAID [N THE CONTEXT OF A * "
CONSCIOUS DECISION OF SELF-DEFENSE DOES NOT SHOW THE .. =~

UNCONTROLLABLE IMPULSE AND CRIMINAL INTENT THAT IS NECESSARY
FOR HEAT OF PASSION?

DOES THE SIXTH AMENDMENT PRECLUDE A PER SE RULE PROHIBITING - . .
ANY AND ALL CAPITAL DEFENDANTS FROM REPRESENTING THEMSELVES? " " -

DID APPELLANT VOLUNTARILY AND KNOWINGLY WAIVE HIS RIGHT TO

COUNSEL IN THE SENTENCING PHASE, WHERE THE RECORD IS REPLETE

WITH EVIDENCE OF HIS UNDERSTANDING OF THAT PORTION OF TH'EF. .

TRIAL?



STATEMENT OF THE CASE

Appellant Norman E. Starnes, was indicted at the November 1996 term ofthe Court | L

of General Sessions for Lexington County for possession or display of a f|rearm or kn|fe P

durlng the commlssmn ofa VIolent crime, and two counts of murder in the shootlng death’s § .

o of William C. Welborn and Jared Lee Champlin. {R. 4219-20}. The State served notlce;‘ g T .

- of intent to seek the death penalty.

Appellant was initially tried, convicted, and sentenced to death when tried m Apnl . L

1997 before the Honorable Marc H. Westbrook, and a jury. This Court rever'sed.the :

convictions on direct appeal. State v. Starnes, 340 S.C. 312, 531 S.E.2d 907 (2000).

Appellant was re-tried before the Honorable Lee S. Alford and a jury from November ;:

5", 2007 to November 17", 2007. Appellant represented himself at trial; however the |

judge allowed Wllllam Nettles, Esquire, and John Delgado, Esquire, as standby c.:o‘unsel. B a

The State was represented by Seventh Circuit Solicitor Harold “Trey” Gowdy," lll ah‘d g

ASS|stant Solicitors Robert Coler and Derrick Bulsa On November 14", 2007 the Jury ’

_found Appellant guilty as charged. {R. 2634}.

The sentencing phase commenced on November 16", 2007. The jury‘was,givevn_’_[‘»:'_'..,f,

the following statutory aggravating circumstances to consider:

1. The defendant committed the murders while in the commission
of robbery while armed with a deadly weapon.

2.  Thedefendant committed the murders while in the commission
of larceny while armed with a deadly weapon.

3.  Twoormore persons were murdered by the defendant by one
act or pursuant to one scheme of course of conduct.

* {R. 3094-3085). The jury was given the following statutory mitigating circumstances:*-f ‘AA"f 5 E



1. The defendant has no significant history of prior criminal
convictions involving the use of violence against another
person. ‘

2. The victims were participants in the defendants conduct or
consented to the act.

3. The defendant acted under duress or under domination of
another person.

4. The defendant was provoked by the victims into committing the
murders.

»{R. 3103}. The jury unanimodsly found all thrée aggravating circumstances, and - :,_‘, ]
" recommended death on both murder counts. {R. 3122-3124}. Accordingly, Judge Alford :
sentenced Appellant to death. {R. 3136}. CRIRRUREI R

This appeal follows.




STATEMENT OF FACTS

. Norman Starnes admitted that he shot Bill Welborn and Jared Champla”'i’r;fiin’jhliis IEESERI

living room, and then buried their bodies in a shallow grave on his Uncle Charles’s farm in i S
Aiken County. The issues on appeal concern failure to charge voluntary manslaughter and
Appellant's decision to represent himself.

A. Background

Appellant ran a restaurant and sub sandwich shop in Pelion, South Caroljna“, called *. "
“Norman’s Panther Parlor.” Starnes’s live-in girlfriend at the time of the killings, Gwen ott, o

worked for him at the restaurant.

Starnes’s first victim, Bill Welborn, was a 51-year-old retiree from the Air Force; th ; ': o ER

had opened up a “jump school” at the Lexington County Airport called the “Drob Zone."' : -

{R. 1362-1369; 1397-1405}. At the time of his death, Bill had a relationship with Dawn * =
Hpifath,v who was one of his jump school pilots. {R. 1365-1369}. Starnes’s other V|ct|m -

Jared Cha'mplain, had recently developed a love for skydiving under the tutelage of Bill. 8

A few months before his murder, Jared and his fiancé, Karen Pratt, had*mo‘v:ed to ﬁ- R

Lexington County where Jared was assisting Bill at the Drop Zone. Like Bill, Jared and ":" '
Karen were also temporarily staying with Dawn until the three could move into aatl'fa‘ilér near .

the Drop Zone. {R. 1368-1370; 1397-1405}.

Appellant first met Bill and Jared after he observed Bill participaté:ih a

demonsfration jump at a Christmas parade in December 1995. Impressed,'Abpélvlént' S

arranged for Bill to do a demonstration jump at the Pelion Christmas Parade twp‘ Wee:ks}_.:-i‘_ ;1 |

later. {R. 1368-1372}. After the jump, the three men began to hang out fairly fe‘gQiar}YLf_j'_v.f_j‘-’-‘ o



B. January 6", 1996: Wings and Ale

On January 6™, 1996, Bill and Dawn, Starnes and Gwen, and others Went out fora - .

Saturday night of drinking and dancing on the town. According to Dawn, Bill had $200 |n A . L

money from the Drop Zone, and $120 or so of his own money. The night's activitie_s begah‘; B :. C

at the Wings and Ale in Irmo, where the group was shooting pool. Evidently, while Bill and ' '_ e

- Starnes were playing, Bill put $200 in Starnes’s pocket. Dawn thought Bill and Starnes |
- were tryihg to induce someone into playing for money against Bill, by showing Appell‘ant

had beaten Bill. {R. 1374-1376; 1418-1431; 1439-1443}.

Eventually, Bill counted the money, found only $160, and wondered why the - :

defendant had taken $40. Bill called Starnes the next day and talked to Gwen, askmg her:- .
about “$65 or $85.” Bill told Dawn he did so to see if the defendant recognized that $65 |

| or $85 was a different amount from the $40 the defendant had actually kept. Déwn tol‘q‘ .,

Bill she thought Starnes probably had just made a mistake. {R. 1376}. .

C. January 8", 1996: Bill and Jared disappear

On January 8™, 1996, Dawn took Bill to the Drop Zone, where he and Jared:we‘r'e.;
working on the facility. They made arrangements for Bill and Jared to come by Dawn's

house later. She left and never saw him again. {R. 1377-1379}.

Dawn stated that Bill called about 9:55 p.m., saying he had not had time to comé - "

by her house. He then started whispering, asking Jared “if they could hear him;’. Bill was
~ supposed to call back in ten minutes but never did. {R. 1379-1381}.
Dawn of course became very worried when Karen contacted her at 10:20 p.m.and

stated she could not find the men. She tried calling Appellant numerous times at home :



and at the restaurant, but he never answered — which was unusual. She finally talked to e

Appellant, who stated he had no idea where they were, and that he left them at the pay |

phone at CJ’s. {R. 1379-1385; 1447-1449}. A missing person’s report was e\(éﬁtuél.ly A

filed, and police began to investigate. {R. 1519; 1566-1569}.

D. January 1996 - May 1996: the investigation goes nowhere

Since he was the last person to see the victims, the police were interested in talking

to Appellant. He told police he was with the victims drinking at CJ’s, and that Bill was ,’ - R

acting hyper and threatened Appellant. Appellant claimed that he last saw the‘m_wlalkjng'j:-g,_.:' g‘_‘.-:

down Highway 302, saying they were going to see “Stan the Man”. {R. 1570-1574; 1578- =

1581}. A week or so after the murders, Appellant approached a telephone c'or'ripa'ny ’

employee he knew and said ‘those guys are dead”, adding that they were at his house and

he was the last to see them alive. Appellant seemed nervous, and asked if the phone L

company could trace phone calls the victims were making from his house. Two days later;. - k

Appellant called the employee, and carried on a rambling conversation in which he asked" '

about phone records and tracing calls. {R. 1590-1593}.

In the months following the disappearance of Bill and Jared, Appellant would take 5:‘ :

their family members around Lexington to look for them, or would call in false leads to . . ”

police. He put up a missing person’s poster in his restaurant, and told newsman’J.iR.._'Be‘rr.y

. of WLTX-TV that he thought the disappearance was drug related, and believed the victims -- .

- “goton ‘a._plane and they were gone”. {R. 1385-1387; 1525-1529; 1632; 1673-1677;‘1924-}'@. SR

1027},



E. May 27", 1996: Gwen tells police what she knows

Appellant eventually kicked his girlfriend Gwen out of his house, and she eventually . o

ended up staying the night with her friend Vickie Kaiser after an “encounter” with Appellaht. - o '

Gwen confided in Vickie what she knew about the killings, and Vickie advised her to gq to S

police. Gwen did the next day, and gave a statement. {R. 1634-1638; 1668; 167'841683;

1873}.
Gwen told police, and of course testified at trial, that Bill, Jared, and Karen had
come to Appellant's restaurant on the afternoon of January 8" to eat. Eventually, Bill and |

Jared left with Appellantin Appellant’'s mother’s car. Appellant came back more than once |

to get money out of the cash register, saying they were gambling and he needed rrionqey. | jf o

She did not see Bill or Jared with him. {R. 1612-1613} .
Eventually, Appellant came back a third time, upset, shaking, and on the Qergé ofu ‘
tears. He had mark on temple, said had been pistol whipped in bathroom by Bi_ll, -
Appellant, who often carried a gun in the small of his back, got his pistol and bullefé from
'lthe kitchen and. said “they will be dead tonight”. Gwen did not really believe he WOLde k:iI.I L
them, and went back to cleaning the restaurant. {R. 1614-1616}. . |

After a while, Appellant came back to the restaurant with a six pack of beer, and

said “let’s go they are dead”. Gwen was washing dishes, and did not believe him, but_he o

repeated: “Let’s go and | mean now. They are dead”. Appellant told Karen Bill and ‘Ja‘re'd ;

were still at CJ's where he left them, and she left to go get them (a fruitless wild 900§¢ B

chase, of course). Appellant then told Gwen to lock her son in the restaurant and co;ﬁe ’A G

with him.



As they drove the short distance to Appellant's house, Appellant told Gwen she "

would not like what she was about to see and it would not be pretty. When they arri'Ved L

at Starnes’s house, Gwen saw Bill and Jared’s bodies 'Iaying on the floor. The de'fendant -

said that before he had left he heard Bill gurgling, so he checked Bill's pulse wh|Ie holdmg;li . i |

agunto hIS temple. The defendant then yelled obscenities at the corpses and plstol- g

B whipped the bodies, saying “now you know how it feels”, and teliing Jared |t was_ ‘aII hlsv o

fault. Appellant took everything from their pockets, and they cleaned the house, placing - o

. the bodies in the trunk. {R. 1618-1625}.

Appellant told Gwen Jody Fogle was on phone trying to make drug deal, and Jared ., NEREE

put pistol to his head and cussed him. When Jared lowered the pistol from Jody_’s' he'ad,'x' ‘_ S

Appellant shot Jared first, and the turned and “popped” Bill. {R. 1623-1624}.

After picking up Gwen’s son, they returned to the house, where Appellant oa"l'leld‘ S

Tony Tindal to borrow his truck. He left for a wh|Ie and when he returned he told Gwen | : <

to follow him out to Aiken County to his Uncle Charlie’s property. There she saw the'-;‘::f fi’;"i;' S

bOd'eS lying on the ground behind the house. Appellant told Gwen to leave her car Ilghtsv; R

on and then he klcked one of the bodies, and urinated on them. Eventually, he put the‘f "'f"‘ . e

bodles on the truck and backed it |nto the woods. He then pulled away, and Gwen foIIowed ; R

him. On the way back Appeliant stopped at a bridge over the Edisto Rlver and threw the-""l'-:‘ :

gun out. {R. 1624-1632}.

Months later, Appellant told Gwen his uncle had called and said the women wer'e o L

complaining about a smell like death on the property, and Appellant needed to do .. .

something. Appellant said he reburied Bill and Jared and covered them with lime. He also M



brought home a piece of blue jeans and a tennis shoe. Appellant smelled thermn éhd séid |
“yeah, that sure smells like death”. {R. 1632-1634}.

Vickie Kaiser and Tony Tindal also testified, corroborating their portions 'in-:t'hé '-‘ L N
information Gwen gave to police. {R. 1678-1683; 1859-1864}.

F. May 1996: The bodies, the gun, and other forensic evidence

Police of course headed out to Appellant’s uncle’s property, where they 'found é
disturbed area in back corner of lot with nothing growing on it. As they dug, they ev.e.htuallyy‘ ;_[ ) '.
hit some c.oncrete, and flipped it over to find a leg bone embedded in it. They dug erther' . .
and found the victims wrapped together in a blanket and covered with a white pOWder. bNo :
‘ wallets or money were found with them. {R. 1711-1723; 1757; 1790}. | ‘

Dr. Sexton’s autopsy was complicated by the advanced state of decompositfoh, but
révealed that Bill had evidence of three missiles passing through his body: (1‘) 'q'n;.e* thé.,t o
entered near the nipple; (2) one that entered near the collar, with the bulletle\/.eﬁ‘tu'aliyf"""*"i‘\'
lodging near‘the spine; and (3) one through the collar of the shirt, but the neck fle'shwa.s -
missing. Jared had one gunshot wound, which entered back near spine, and exiied thé
front of the chest. Both died from blood loss. {R. 1768-1799}. E

Di\}ers recovered a .38 pistol registered to Starnes from the Edisto River, but it c>ou|q"‘: .
not be conclusively identified due to its submergence. {R. 1882-1919}. A hole wés‘fou'n-d ;: o o
“in the wall in Appellant’s house, and burned trash was found in the dumpster. The Iiner‘.‘ .
had been removed from the trunk of Appellant’s mother’s car. {R. 1728-1738}. A dqctor L
found no eyidence of drug use in the toxicology report, although no tést was done If.ovr

methamphetamine. The blood alcohol content of Bill was only 0.09 — which c'oul'd,_hayg-gf?. ;j:f-; o



been from decomposition. {R. 1950-1955}.

G. The Letters

' The State also introduced some letters Appeliant wrote to a woman while in jail, |

which Were inconsistent with his ultimate claim of self-defense. On August 11‘“; 1996, :’:;; :

Appellant wrote:

They still have not found the murder weapon and only | know where Lol
it is. They (police) know that its an important key to this case. The motive .. =
is still a mystery to them too. One other suspect in this case knows that: -
answer but he wouldnt tell for nothing in the world. He will have no ch0|ce S
one day.

On August 19", 1996, Appellant wrote:

The possibility of me not being the person who killed the two men. - ... .°:
There are questions pointing to my ex-girl. They want me to give a
statement but | have refused to. Larry said they have way too many"
questions that are unanswered. That's why they are still investigating the
- matter. Still no weapon. No motive. No PROOF | murdered them. ’
: The article said | dug them up and re-buried them. | don't think .~ .
: anyone would dig a body up five months after it was buried. This is shitthat:. -
Gwen has told the police. '

- On August 21%, 1996, Appellant wrote:

The family doesnt know what happened on the night the two were killed.

They only know what has been told to them by the police. The police don't.. - L

know because they werent there when it happened. They do not know a -
motive, where the murder weapon is, or who pulled the trigger. Police have

no witnesses to the murder. Just hearsay. Thats all. Yes they were killed . - "
in my living room. Yes, they were buried on Uncle Charlie’s property, but. o
that doesn't mean | was the one who killed them and put them there. K

{R. 2003-2007}.

H. The defense guilt phase case

‘The defense first called CJ's employee Claudette Harbert, who testified that when ;;-fff ;;_ -

10




Bill, Jared, and Appellant were at the pool hall on the night of their disappearance, Bill said ’

to her “do you know this stupid motherfucker Norman?”. Later, she heard a commotion . .

near the bathroom, and Appellant came up to the counter with some beer. Bill Camé' up B v

and put arm around Appellant’s neck, saying they were old Vietnam buddies. Biil added L o

that he was going to “take Norman up to Platt Springs Road and blow his fucking brains -

out”. {R.2074-2081}.

Jared's girlfriend Karen Pratt testified that when Appellant returned to his‘res‘taurant o |

" he did not have any marks on his face and was not shaken up or crying. She Stéted that

Jared did sometimes carry a gun, and she said at the prior trial she thought 3'hé was .

carrying it that night. {R. 2118-2122}. However, on cross, she noted that when Appellant - - B

came in the restaurant the last time, he offered her an beer and was acting “ovefly nice”.
She stated the guys were not wild or crazy drunk or anything that night, and that she nevef "
saw Jared pull out the gun that night. She also stated she gave Jared $10 before he left ..
with Appellant for CJ's. {R. 2129-2143}. o

Jody Fogle testified that Appellant showed up unexpectedly, and he went with

Appellant to his house. Inside, he saw Bill and Jared. Jared approached Jody and asked : f, R -

“where is the dope?”, and Jody' responded he did not mess with dope. Jody then asked *

-for his gun, and put it to Jody’s chest. Jody responded: “Look here, Norman4’sa'id' "Y'd" : v.

wanted some shit; I'm here to get you some shit”. Bill came over and taiked to Jared and S

then took the gun from him. Suddenly, Appellant shot Bill twice, and then wheeled arbund .
‘and shot Jared as he tried to escape. {R. 2149-2159}. |

On cross, Jody stated there was no prior plan for him to get Bill and Jared drugs, | :

11



~and that Appellant just told him he needed Jody to watch his back. Appellant sl,ai:d-f. o IR

someone had been “fucking with him”, and asked Jody if he had his gun. Appell,ant Said '

"he had some trouble with the men in the bar, but they were going to go to Appellant's.: - - )

house and “get [his] shit". In the car, Appellant had a .38, but also had a .22, which he said il

‘was the gun the men were usmg to mess with Appellant. {R. 2159-2169}.

Jody stated that when they entered, the victims were on the couches, and B|Il was“ s

not wide-eyed. Bill even gave Jody a friendly “hey” when introduced. Appellant went into- /- e

the bedroom and was fumbling with something, and then Jared asked for his p|stol Once I

Appellant gave Jared the pistol, Jared came at Jody, chamberlng a round. However -no o

-round ejected as one would expect, as Jody noticed one was in the chamber when

'Appellant showed him the gun in the car (the conclusion being that Appellant unloaded"ff g e

Jared’s gun in the bedroom). About a minute passed before Appellant opened flre dunngf_i‘f"",‘ A_f;j";"::_'

which neither Bill nor Jared were doing anythlng to threaten anyone. Outside, Appellant_: o &

pulled the wires from his phone box in case the victims were still alive, and told'Jo'd"yf: l ‘k P

knew | was going to kill them”. Indeed, on the way over, Appellant told Jody he thought he‘,_};* R

was going to kill the victims. {R. 2170-2192}.

| Appellant called Marion Powell, who testified he did methamphetamine witn,'B_iI;lflh -

the bathroom of a biker bar on January 5", 1996. {R. 2225-2228}. He also called Donna’, . - -

- Benson, who testified she was doing methamphetamine with Bill on January 4‘“and-'§<‘;“,-;‘ e

1996. {R. 2253-2260}. However, she also stated on cross that Bill would have n,everf'lpwh:*f;*-f 5 |

or jumped under the influence. {R. 2283-2285}. -

A forenS|c toxncolog|st testified that methamphetamine can lead to psyChOSIS B

12



emotional mobility, and violence. He stated nothing could be found in the hair samplés K

from the victims, which he felt was inconclusive. However, on cross he agreed if aperson . "~ °

‘was a long term user he would expect to find traces of meth. {R. 2288-2303}.

Finally, Appellant testified himself. He first claimed that he introduced Bill to Fogle - o

“on New Year's Eve, and Bill left with Fogle after asking where an ATM was. {R 2379 SR |

2381}.
As to the Wings and Ale incident, Appellant claimed Bill gave him the $200 and

asked Appellant to go get an eightball of drugs. Appellant claimed he refused, and ga\)e -

Bill back his money. He stated he must have accidently spent the $40. {R. 2382-2383}. . B -

Appellant claimed that on January 8™, Bill refused to come in the restauif_ant, and ‘-

was outside still cussing about the $40. Appellant said he paid Bill from the cash registér. g

Bill supposedly came inside, but he was fidgety, saying “come on, Norm, let's go”. After

a trip to Appellant's uncle’s farm, Bill, Jared, and Appellant stopped at CJ’s, where they 'i: :

played pool. Bill went outside twice to use the phone. At one point, Appellant was using |

the urinal and Bill came up and grabbed him from behind. Bill put some metal object to hIS ) o

head and said, “you don't do your fin friends like that.” Appellant said he passed it off as .‘ . -

a joke. Later, Bill told Claudette she better call police as he was going to take Norm'an'on -
Platt Springs Road and blow his brains out. {R. 2382-2386}.

Appellant claimed that when they all left, Bill wanted to go to Jody's house, but" |

Appellant refused — instead taking them to his house and going to pick up Jody. Appellant" o

asserted that when they arrived, Bill ended a call and came up and put his arm around

Appellant. . From behind them, Appellant heard cussing, and turned to see Jared poi'nti,n_g
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a gun at Jody Appellant claimed he ran in the bedroom and put his gun in hlsback .
' '.pocket and was running out the front door when he heard “whoa”. Supposedly, Appellant S -
turned around and saw Bill pointing a gun at him, so he fired. He then turned and shoti\:'f ;‘1::"'_
Jared. Appellant claimed he later realized he shot an unarmed man, and was s,ear‘ed So.j", ‘ L
“he did not call police. He conceded he buried the bodies and lied to everyone. {R 2386- ": U
2394). BN

: Appellant was cross-examined on where Jared’s gun was — which he said he threw A' ‘
- Ain the Black Creek. He also was examined on why if Bill was so high he took them W|th h|m ey
from the restaurant why he did not leave them at CJ’s after the incident there why he.;.‘-'[f-,_ff ]

. ‘supposedly took these mtoxmated drug-crazed men who had threatened to kill h|m back

C ,;' to his ho‘use, and why he then returned later. {R. 2406-2446}.

|. State’s case in reply

Inreply, the State called an officer who stated Donna Benson never mentiened drug =
use by Bill, and a diver who searched the Black Creek area and found nothi.ngf. {RQ 2454- -
2466}. Dawn Holrath denied ever seeing Bill do drugs, and testified he had zero telerance T
for booze on drop days. She stated he was flne when he came to her house on January,v, .

5" 1996. She also stated she left with Bill to get fireworks for the New Year's Eve party, L)

" and BIll id not go with Fogle. {R. 2467-2472}. RS e
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ARGUMENT

. _APPELLANT WAS CORRECTLY DENIED AN INSTRUCTION ON VOLUNTARY - ..
MANSLAUGHTER, WHERE MERELY BEING AFRAID IN THE CONTEXT OF A" .. -
CONSCIOUS DECISION OF SELF-DEFENSE DOES NOT SHOW . THE. ... |
UNCONTROLLABLE IMPULSE AND CRIMINAL INTENT THAT IS NECESSARY FOR S

HEAT OF PASSION.

Appellant first contends that the trial court erred in charging voluntary mansladghtef : .,
in the case, which he asserts was justified by his fear and the presence df guns. However, o
there was no evidence Appellant shot Bill and Jared in the heat of passion, whé‘re o
Appellant’s fear was not an uncontrollable impulse to do violence but rather a co"n.s'ciovus ' | B
decision of self-defense. | |

A. Events at trial

The testimony has already been related in the Statement of Facts. After the cIOsé -

of evidence, Appellant requested voluntary manslaughter. When asked what justified it, - - S

he noted caselaw that violence to a friend can constitute provocation, and that heat of -

passion can result from a list of things including fear and terror. {R. 2478-2479}. Standby " S

counsel argued that terror can constitufe heat of passion, and noted this was especially the -
case as to Bill, since Appellant’s testimony was Bill pointed the gun at him. As to Jared,

counsel contended that Appellant did not know he was unarmed until after he shot him. '

The judge decided to send the jury home so he could think about the issue. {R.- 2482--

2484}. After a break, the judge noted Appellant had not testified he was under any heat HE

of passion, but stated he was leaning towards giving the charge. As the di_sc‘;ussion.,y |

. proceeded, the judge noted the real concern was what happened at the house. {R. 2486- . s

2493}. Contrary to Appellant’s position in his brief that the judge erroneously be‘lieved 6he »
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could not have voluntary manslaughter and self-defense in the same case, the judge to, the .

contrary clearly stated they both could be present if the facts warranted it. {R. 2483 1l. 14~ :

20}. The solicitor argued that Appellant just stated he saw Bill with the gun ahd e

instincti\)ely fired, which was self-defense or nothing. He noted the testimony eit‘her_'i: :',

established a premeditated desire to kill, or self-defense in a drug deal gone b‘ad‘. {R. '~ S

2493-2494}.

The next day, there was a further charge conference. The judge stated he had

decided not to charge voluntary manslaughter, noting that in their discussions A'ppel'lant - ”v'.'i N

had not specifically requested voluntary manslaughter, but was simply asked the judge tq SR

charge the correct law. The judge noted there was no evidence Appellant was upset or . N

angry — just that it was a drug deal gone bad and Appellant defended himself when Bill"
allegedly pointed the gun. The judge concluded it would not be fair to either side to c,harge _:v

it since it was not requested. {R. 2540-2543}.

| Indeed, the judge pointed out that it appeared Appellant’s strategy was to expr'e.s‘sly: s

"not ask for voluntary manslaughter, but merely request the correct law, in hopes that .if,th'e . B

judge ‘ch.arged voluntary manslaughter and he was convicted of it, he could get relief'oh'- R

appeal by way of directed verdict, but if the judge did not charge it, he could get re!ief >for‘1 ,

- failure to charge. {R. 2543-2545}.

The judge reasoned that there was obviously time to cool from the inciderit at the o o

bar, and no evidence Appellant was under heat of passion when was at the housé. {R. f;:-‘}'l S &

2547-2549}. When Appellant contended he had made a request to charge, the judge

noted that there had been no requests made, and only when the judge decided to take the -' : .
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night to think about it did Appellant came forward with a number of charge requests. The . -' '_ '

judge noted he had spent hours going through them, but felt Appellant was most ‘.

concerned about putting forth some charges and claiming on appeal he did not getthem. , .

{R. 2549-2553}.

After some discussion of imperfect self-defense, which the judge refused to.chxarge;

Appellant specifically noted for the record that he was not waiving a charge on voluntary R

manslaughter. The judge stated that Appellant had initially taken the previously de.s:cribed | o |

passive approach, and was now changing his position. {R. 2560-2561}.

After closing arguments and the charge, Appellant again stated he wanted to renew = ‘

his request for voluntary manslaughter. After some discussion, the judge noted that wh|Ie o

Appellant had changed his posmon from the passive approach, the record would reflect at" '

this point that Appellant had requested voluntary manslaughter and it had been denled _-jj"

{R. 2618-2626}.

B. General Rules

It is proper for a trial court to refuse to charge voluntary manslaughter in a murder '.: co

case where it very clearly appears there is no evidence whatsoever tending to reduce _the._'

crime from murder to manslaughter. State v. Locklair, 341 S.C. 352, 360, 535 S.E.2d 420, .

424 (2000). “Voluntary manslaughter is the unlawful killing of a human being infeuddeh I

heat of‘passion upon sufficient legal provocation.” 1d. at 359, 535 S.E.2d at 424 (quoting o

- . State v. Johnson, 333 S.C. 62, 508 S.E.2d 29 (1998)). Both heat of passion and sufficie_nt - .

legal provocation must be present at the time of the killing to constitute volurttary'i":

- manslaughter. Locklair, 341 S.C. at 359-60, 535 S.E.2d at 424; see State v. Gilliam, 296 .~ ©
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S.C. 395, 397, 373 S.E.2d 596, 597 (1988). Sudden heat of passion upon sufficient Ie'g'a_ll AR

provocation that mitigates a felonious killing to manslaughter must be such. as ‘:v'vc')UI'd‘_;., .

naturally disturb the sway of reason, and render the mind of an ordinary person incapable .

of cool reflection, and produce what, according to human experience, may be :calle_d "‘arm_rf" -

uncontroilable impulse to do violence.” Id. at 360, 535 S.E.2d at 424.

In determining whether the act that caused death was impelled by heat of passio:n 5 RO

or by malice, all the surrounding circumstances and conditions are taken into .

consideration, including previous relations and conditions connected with the tragedy, as

well as those existing at the time of the killing. State v. Norris, 253 S.C. 31, 35, 168 S.E.2d

564, 565 (1969). In cases where both self-defense and voluntary ménslaughtef j‘ury L

instructions may be involved, the court should review the facts to see if a charge on both L

" is warranted. Gilliam, 296 S.C. at 396-7, 373 S.E.2d at 597. “Both self-defense arid the "

lesser included offense of voluntary manslaughter should be submitted to the 'jury if ;'

~ supported by the evidence.” Id. “The rationale for this rule is that the jury mayl‘fail' to find L

all the elements of self-defense but could find sufficient legal provocation and _h_e"at of

- passion to conclude the defendant was guilty of voluntary manslaughter.” Id. Howeve'r,"-k‘lg‘ . -

ajury instruction for a charge of voluntary manslaughter is not warranted when no eVidén;cej ;
is presented that shows the defendant was overcome by a sudden heat of passion that -

would produce that uncontrollable impulse. State v. Walker, 324 S.C. 257, 260, 478 o

S.E.2d 280, 281 (1996). Indeed, a finding that there is evidence of adequate Iegalll ‘

provocation has no bearing on whether a defendant may have acted in a sudden heat (_)f;“’ o o

passion. See State v. Cole, 338 S.C. 97, 102, 525 S.E.2d 511, 513 (2000).
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C. There was no evidence Appellant shot Bill and Jared in the heat of L
passion, where Appellant’s fear was not an uncontrollable impulse to
do violence but rather a conscious decision of self-defense. ‘

Here, the judge correctly reviewed the evidence and concluded that there was no '
evidence Appellant shot the victims in the heat of passion.
. Undoubtedly, older cases have referred to heat of passion as being “the high}e'st

‘dé,gree of exasperation, rage, anger, sudden resentment or terror, rendering the:mind';_f,'

incapable of cool reflection”. State v. Davis, 50 S.C. 405, 423, 27 S.E. 905, 911 (1897).. *

Indeed, State v. Wigqins, 330 S.C. 538, 500 S.E.2d 489 (1998), affirmed the giving of a - -

voluntary manslaughter charge because the defendant was in a heated argument and .. :

testified he was afraid for his life because he had been threatened. See also State v h
Penland, 275 S.C. 537, 540, 273 S.E.2d 765, 766 (1981) (evidence of provocation and , -
heat of passion from pointing of a gun at appellant and the subsequent struggle). | .

However, while there is no doubt voluntary manslaughter can be charged in case . -

where self-defense is charged, it does not follow that manslaughter should be &_;hargéd o

simply because a defendant claiming self-defense testifies he was afraid. If éomé 7

testimony that the defendant was afraid is enough for voluntary manslaughter to be .

~ charged, it would have to be charged in every self-defense case, bar none. This is o

‘because it is hard to conceive of a case where whatever the victim did to put the defendant I .’ 5

in reasonable fear of his or her life for self-defense would not also be sufficient legal :

provocation, and of course that reasonable fear of imminent bodily harm — a necessary = .~ =

element for self-defense — would then also constitute the passion for voluntary

manslaughter. Voluntary manslaughter is more than ‘I was afraid” — it is the‘f‘high_e's{ ; SRR
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' degree of .. . terror” that causes a loss of control.

Chief Justice Toal elaborated on this very issue in her concurrence in’'State: v

Childers 373 S.C. 367, 375-376, 645 S.E.2d 233, 237-238 (2007):

- This factual scenario is completely void of any evidence remotely = -
supporting a charge of voluntary manslaughter. Voluntary manslaughter, by ‘
definition, requires a criminal intent to do harm to another. But accordingto '
the defendant's story, he had no criminal intent whatsoever. i

If, as he suggests, the defendant returned fire in a panic for his life,
surely the defense of self-defense would be appropriate. Notably, this was
charged by the trial court. Similarly, the trial court charged the jury on the law :

~ of involuntary manslaughter; perhaps because it was possible for the juryto’ *
believe that the defendant's initial returning of fire was justified, but ultimately - L
find that the defendant was criminally reckless in firing multiple times over his

- shoulder as he retreated. Without any evidence supporting the view thatthe - :

- defendant fired the fatal shots while under an “ uncontrollable impulse todo - -+
violence,” the trial court properly declined to charge the law of voluntary -
manslaughter to the jury. -

In support of their holding that the defendant was entitled to a* - .

_ voluntary manslaughter charge, the court of appeals relied on this Court's - -

" holding in State v. Penland, 275 S.C. 537, 540, 273 S.E.2d 765, 766 (1981). SO
As the court of appeals noted, that case arguably stands for the proposition. ™ . :
that a jury issue on the voluntary manslaughter element of heat of passmn o

. can be created in a case similar to the instant case. o

Penland cannot be so broad. Read literally, the opinion seems to
|mperm|SSIny blend the concept of voluntary manslaughter with the defense - .
of self-defense. The opinion provides no substantial factual background for
the case, and no description of the events leading up to the apparently fatal = -
incident. To the extent Penland stands for the proposition that a personwho -+ " 2os -
simply defends himself while in fear for his life is entitled to a voluntary Lo L
. manslaughter charge, the case should be overruled. : Cee

Here, there likewise is no evidence of criminal intent. Appellant testified he tbbk,ﬁthe L
I'rhfen.to his house and then went to get Jody Fogle to get drugs for them — hardly in’dicat‘i've ',‘.iij

" of uncontroliable fear. Indeed, he specifically testified he was not angry at them frdm the JES

incident at the bar. {R. 2445}. He got his gun when he saw Jared put the gun to Jody's- SNy
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chest, but he was heading out the door when he heard “whoa” and turned to see B|II' -

pointing the gun at him. Appellant fired at Bill, and then shot Jared. {R. 2387}. Appellant

. stated he thought they both had a gun. While he talks about being scared on the n'ext L

page, that was being scared at what he had done. {R.2388}. The closest Appellantgets -

" is-at the end of his direct, when he states:

| was scared and | was frightened. When Jared pulled the gun on Jody, it - Vet

scared me. And | didn’t know what his intentions was, but if someone pulls
a gun on another individual, its usually to shoot them. o

{R. 2396}. Like what Chief Justice Toal described in Childers, this does ndf déScribe

criminal intent, but fear of imminent bodily harm — which justifies a killing, rath_e‘r’than o

merely mitigating it. It is not uncontrollable terror. L
Appellant’s testimony on cross confirms this. While he later states he was af;ajd '

and terrified, this was in response to questions on why he did not call police instead of

" hiding the bodies and lying to everyone. {R. 2418}. As the cross proceeds'»,' he ,ag'airi-‘ Lo f

states he was scared, but notes it was because there were no police there to protect him, o

and “I had to protect myself and protect Jody”. {R. 2420-2421}. Again, this is not evidence
‘of uncontrollable passion to kill, but rather conscious self-defense. |

Self-defense is a deliberate and justified action based on a valid set of exisﬁhg

circumstances. Voluntary manslaughter is provocation to the point of loss of control. . -

There was no testimony here Appellant was in such uncontrollable terror thathévllo'stf. -

control and acted with criminal intent. It is respectfully submitted that Chief Justice .To-él’s R

concurrence in Childers precisely analyzes such an issue, and Wiggins and Penland.

should be clarified inasmuch as they may be read too broadly. Otherwise, virtuaily every:
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self-defense case will also be a voluntary manslaughter one."

fl. THE SIXTH AMENDMENT PRECLUDES A PER SE RULE PROHIBITING ANY AND : :
ALL CAPITAL DEFENDANTS FROM REPRESENTING THEMSELVES. o

Appellant next contends this Court should overrule its caselaw and create a per se - 'i :

rule that capital defendants do not have the right to represent themselves. He asserts thaf . -

since the decision affects the interests of the State and otherinmates in the broade‘r sense_,t_» =

- the decision should not be allowed. However, the issue is not preserved. In any e\)en_t,-e o

competent defendant with no mental ilinesses precluding self-representation has a Sixth :"i'. s

Amendment rightto represent himself that must be respected by the courts. This right can- ”

only be abridged where the specific circumstances of a particular case warrant lt a_rr__d EAR .

Appellant’s suggestion of a per se rule cannot stand.

A. The issue is not preserved.

At no time in the trial court did Appellant or his counsel assert that this Court should . :

completely override the federal and state constitutional right to self-representation in capital "'~

cases based on the policy arguments asserted now. As such, the issue is not preser\)ed L

for appeal. State v. McWee, 322 S.C. 387, 472 S.E.2d 235 (1996) (constitutional basis'
must be asserted at trial to be preserved for appeal). |
B. Appellant, a competent defendant with no mental illnesses ‘

precluding self-representation, has a Sixth Amendment rlght to
" represent himself that must be respected by the courts.

Of course, “the Sixth and Fourteenth Amendments of our Constitution guarantee that e

1

Appellant went back to his house neither scared nor angry. Inasmuch as Appellant asserts - '_'

Indeed, unlike Wiggins there was no protracted and heated argument here - o

he must receive the lesser included offense based on Beck v. Alabama, 447 U.S. 625" = .. .
(1980), Beck only requires lesser included offense instructions as a matter of due process S

‘Where they are warranted under state law. Id. at 635-36.
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~a person brought to trial in any state or federal court must be afforded the right to th'e ‘ R

assistance of counsel before he can be validly convicted and punished by imprisdnmerif.”

Faretta v. California, 422 U.S. 806, 807 (1975). However, due to our system’s respect for - 3 }f.j o

the individual, a person may waive the right to counsel, as long as the waiver is k'nOw'ing,

voluntary, and intelligent. Id. at 835; State v. Fuller, 337 S.C. 236, 241, 523 S.E.2d 168, -

170 (1999). Faretta allows a defendant to waive his right to counsel if the followihg

conditions are satisfied: (1) the accused is advised of his right to counsel, and (2) he is

adequately warned of the dangers of self-representation. Prince v. State, 301 S C 422

423-24, 392 S.E.2d 462, 463 (1990).

“Although a defendant's decision to proceed pro se may be to his own detrimeht, FT

it must be honored out of that respect for the individual which is the lifeblood of the law.”

Faretta. This is because a State “may [not] constitutionally hale a person into its 'cfiminal L

courts and there force a lawyer upon him, even when he insists that he wants to ‘(_:o'nd‘ul‘c‘:t =

hlS own defense”. Faretta, 422 U.S. at 807. Accordingly, there is a federal constitutional =~ =~ -

- - mandate requiring a knowing and voluntary desire for pro se representation.

The only remaining question is the existence of limits on that constitutional mendéte. e '

Prior to the United States Supreme Court’s decision in Indiana v. Edwards, 128 S.Ct. 2379

(2008), it was clear that a defendant found competent to stand trial had a complet‘ely-:'m

absolute right to waive counsel. First, this Court noted that there is no difference between

the level of competence required to stand trial and the level required to waive the rightfo- L |

counsel, as long as the waiver is knowing and voluntary. Sims v. State, 313 S.C. 420 438 o R

S. E 2d 253 (1993) (discussing and quoting Godinez v. Moran, 509 U.S. 389 (1993))

Moreover in State v. Brewer, 328 S.C. 117, 492 S.E.2d 97 (1997), the South-"
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Carolina Supreme Court reversed the decision of the trial judge to prevent capital
defendant from proceeding pro se. In that case, the judge believed the defendant
understood the dangers of self-representation, but “for whatever reason . . . failed to accept.
it". The court noted that “a determination by the trial judge that the accused lacks the
expertise or technical legal knowledge to proceed pro se does not justify a denial”, énd
pointed out that a “decision can be made intelligently, with an understanding of the
consequences, without the decision itself being a wise one”. Thus, it concluded that the
trial judge violated the defendant’s Sixth Amendment right to proceed pro se.

In State v. James Earl Reed, 332 S.C. 35, 503 S.E.2d 747 (1998), this Court -

Affirmed the decision to allow a defendant to represent himself where he was found
competent to stand trial. There, the defendant who represented himself in the guilt phase

asked for counsel at sentencing because he was too emotional, and standby counsel

objected that defendant was not competent to represent himself there. However, this -

Court found the complaint to be made too late, since the defendant had made the waiver.

Brewer, Sims, and Godinez were of course all in existence at the time of Applicant’s

trial and direct appeal. However, just this past year, the United States Supreme Court
issued Edwards, which called into question the efficacy of the single competency standard
and the absolute nature of the right of a competent defendants to represent themselves. "
In Edwards, an initially incompetent defendant was given mental health treatment and.
ultimately found competent to stand trial. He wanted to represent himself, but the trial‘
court denied the request. The judge there found that while the defendant was competent
and could cooperate with his attorney, his delusional disorder and schizophrenia precluded

him from staying focused enough to represent himself. However, the Indiana appellate |
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courts reversed the decision, noting that they were bound by Godinez's single compéteh'cy S

standard, and Faretta's statement that “a state may not ‘constitutionally hale a personinto = ©,

its criminal courts and there force a lawyer upon him, even when he insists that he Wa-nts'_‘ Lo

to conduct his own defense™. Edwards v. State, 854 N.E.2d 42, 46 (Ind. Ct. App. :2006) C

(quoting‘ Faretta, 422 U.S. at 807). See also Edwards, 128 S.Ct. at 2382-83.

The United States Supreme Court reversed the Indiana appellate courts ahd uph‘eld o '

the trial court’s ruling that the defendant was competent to stand trial but not competgnt-

to represént himself. Formulating the question before it as whether there was a 'fmental- |

iliness-related limitation on the scope of the self representation right”, the Court b:egjanl by: -

noting that the competence standard itself refers to the ability to consult with a lawyer, éﬁd o '

also that Faretta did not deal with the issue of the relationship between mental competency -

and self-representation because the defendant there had no such issues. The Court R =

rationalized away Godinez's expression of a single competency standard by stating:. s

Godinez involved a State that sought to permit a gray-area defendant to
represent himself. Godinez's constitutional holding is that a State may do so.
But that holding simply does not tell a State whether it may deny a gray-area -
defendant the right to represent himself-the matter at issue here.

Edwards, 128 S.Ct. at 2383-85. The Court concluded that there may be times where a* i

defendant met the competency standard for going to trial but lacked the ability to “6afw but L L

- the basic tasks needed to present his own defense”, and noted that such situations wou.Id '

do nothing dignity of the individual or the right to a fair trial, and would call the intégfity of

the system into question. Thus, Edwards held:

We consequently conclude that the Constitution permits judges to take -

realistic account of the particular defendant's mental capacities by asking . - "

whether a defendant who seeks to conduct his own defense at trial is |
mentally competent to do so. That is to say, the Constitution permits States
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to insist upon representation by counsel for those competent enough to-
stand trial under Dusky but who still suffer from severe mental iliness to the

point where they are not competent to conduct trial proceedings by S
themselves. -

128 S.Ct. at 2385-88.

Thus, Edwards is properly interpreted as only allowing a State to force'-,f‘v;i

representation on a “grey area” defendant incapable of conducting trial proceedin'gs - nd’t ‘:' .

as requiring the State to do so. Indeed, that is precisely what Godinez held —that a State - .

is not required to override a defendant’s wishes. And of course, here, there is and can b'ef' o

no contention that Appellant is anywhere close to a “grey area” defendant. There haye [

never been any issues raised as to his competency or mental status, and, as will be more .

explored in the next issue, his conduct of this trial certainly rebuts any contention he was :'i L

anywhere near the “grey area’. Accordingly, Appellant had an absolute federal ‘
constitutional right to represent himself, which the trial court appropriately honoréd.
C. Appellant’s policy arguments are insufficient to override a clear .

- federal constitutional right, which can only be abridged where specmc
circumstances of a particular case warrant it. :

- Appellant contends that capital cases fall out of the purview of Faretta because of ; o

‘the State’s interest in the fair administration of justice in its death penalty system, whlch RO

he asserts overrides the defendant’s constitutional right to represent himself. However, ",i»_ C

this fails as a justification for overriding a clear constitutional mandate.

First, of course, is the fact that the United States Supreme Court obvi'busly : o

considers the right of self-representation to be so rooted in the Sixth Amendment - mdeed o L

part of the “lifeblood of the law”, that it cannot be circumscribed by a per se rule appllcablef N |

- o all capital defendants. A review of Edwards shows that the concern there was with a -

26



defendant who was otherwise competent but suffering from mental iliness that woﬁld make ":; SN

him “unable to carry out the basic tasks needed to present his own defense without the

-help of counsel”. The Court noted that in such a situation, letting a mentally ill defendant A

defend himself does nothing for the dignity of the individual or the right to a fair trial, and.

would call the system into question. Ultimately, the court noted that trial courts were in the - .

best position to make case-by-case determinations of a defendant’s mental iliness and his j.' b | ":, - o

ability to conduct the trial. The important point is that the right of self-representation isl

important enough that its abridgment for competent people is allowed only on a case-by-

case basis where the mental iliness is so bad that it is warranted — a determination which f_: .

is flatly ilnconsisten‘t with the per se prophylactic rule suggested by Appellant.

Other decisions also show the paramount importance of this right, and the fact théi s |

it may be circumscribed only on a case-by-case basis where the circumstances warrant it.

For example, in McCaskle v. Wiqqiné, 465 U.S. 168 (1984), the Court addressed é

situation where there was unsolicited participation by stand-by counsel, and held that the .

' rightwas not violated by such participation as long as the defendant retained actual control -~ "

- over the case presented to the jury, and counsel was not able to destroy the impiress,,ib'n'_'{ f”i'i

before the jury that the defendant is representing himself. And, of course, many décisidné

have carefully dealt with situations where a defendant lost his right to self—represeAnt’atvion' o

by misbehavior, delay or manipulation. See, e.q. U.S. v. Frazier-El, 204 F.3d 553"(4“h Cirf. G

2000) (affirming refusal of self-representation where manipulative); State v. Reed, 332 S.C. L

35, 503 S.E.2d 747 (1998) (while post-trial requests of a pro se defendant for counsel -~ - -

should normally be honored, request was properly denied where it was made 24 hours - :_
before the sentencing proceeding, in which the same jury was sequestered); State v. e
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- with which it has been treated by the courts

‘Cabrera-Pena, 350 S.C. 517, 567 S.E.2d 472 (Ct. App. 2002) (last minu{e‘,Ieit“el_r:j';;.;,f~:~

k “ complaining about counsel was an attempt to delay the proceedings and the trial courtwas _: T
' wnthm its discretion in not indulging it). A per se rule abrogating a right entirely | for a class‘":"v :
, of defendants is simply inconsistent with the importance of this individual rlght and the care n .

e h e

Indeed, Appellant’s contentions would be in many ways applicable in the non- capltal : e

settmg Fair admlnlstratlon of justice is important in non-capital cases as well Whlle.f:‘f SRS

'certalnly death penaity cases are different in procedure and in sentencing, |f in fact pro se' E
representatlon is so destructive to the rellablllty of the system as Appellant suggests then:l‘;,j- o )
there would be no baSlS for distinguishing between capital and non-capital cases B

Nextf, the concerns Appellant has about the reliability of the process can be so_othe.fd.,‘} C
'by; eXacﬂy what happened in this case — the appoin'tment of standby counsel.'f Eﬂt_g
'ailows‘ a trial court to appoint standby counsel to aid pro se defendants “if and V\}he'h-'[thley]: :;f;f":
' :'reQUest help, and to be available to represent the accused in the event that termmatlon of
the defendant's self-representation is necessary.” Faretta, 422 U.S. at 834 n. 46, 95 S Ct 'V?y";'. g
2525. Whlle there is no requirement of standby counsel, their existence prowde an’ T

important mechanismto ensure fairess and reliability. Again, though, the pomt is they are ey .

allowed on a case by case basis where the trial judge finds they are warranted‘.‘
Indeed, Article I, section 14 of the South Carolina Constitution specifically ‘provide‘!sﬁ} . : [
that a defendant has the right to be heard “in his defense by himself or by his co"unSel 6?;: SR

- by both”. While there is no right to hybrid representation, see Foster v. State, 298 S C IR

| 306, 379 S.E.2d 907 (1989), and State v. Sanders, 269 S.C. 215, 237 S.E. 2 53 (1977) z,i.;f

 this prOV|S|on provides yet another overlay which would preclude this Court from preatmg ';lgiif f X
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a per se rule prohibiting all pro se representation.

Appellant finally contends that because of this Court's statutory duty to review death .

sentences for proportionality, allowing pro se representation could affect other de;a_th"_; X ,-'l;.]- -

sentenced inmates represented by counsel inasmuch as the pro se cases are compared -

to the represented cases. Of course, S.C. Code Ann. § 16-3-25(C) (Rev. 2003) requires o

~ this Court to review a death sentence to see if it is excessive or disproportiona_té to the 32‘_

pénalty in other cases, considering the crime and the defendant. Of course, thi’sto)u'r_t“ =

could if it desired take such a fact into consideration in its review process, i it-yy_és

concerned. But there is simply no standing here for Appellant to assert a per se'rule aftétr L

taking his chance at trial, where no specific circumstances of his case warrant trampling

" onthe right of self-representation, and his contentions are based on the possible effecthis

case might have on hypothetical other people who receive death sentences in thé_ future. PR

As to Appellant’s concern that a capital case is too complex and difficult to try by‘an L

" incarcerated inmate, that is a concern for the waiver inquiry, and also one that is handled . =~ |

on a caSe-by—case basis by the judge’s effort to provide the defendanf with rea_sonable R

'-.resources. Standby counsel also are adequate to address this concern. Indeed, the judge '

- - here noted he did everything he could for Appellant with regard to funding, westlaw ét_;ces"s; - f L

and getting the jail to bend or break rules so that Appellant could make his case. {R g

3135}. And, Appellant was specifically warned of these potential difficulties befd_re —

proceeding, but elected to do so anyway. {R. 4243}.
While this Court obviously has the power to interpret and apply the'fe'déralj.-- -

_constitution, it is respectfully submitted that this Court of course cannot sim;ply. and |
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completely override for policy reasons the clear constitutional mandate from the Unlted

States Supreme Court on the sanctity of the right to represent oneself. Moreover, nothmg

‘about Indiana v. Edwards changes this conclusion — particularly for someone as clearly .. =

competent and reasonably intelligent as Appellant. The issue should be rejected. |
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1i. APPELLANT VOLUNTARILY AND KNOWINGLY WAIVED HIS RIGHT TO ‘COUNSlE'L RS S
IN THE SENTENCING PHASE, WHERE THE RECORD IS REPLETE WITH EVIDENCEf{;;; o

OF HIS UNDERSTANDING OF THAT PORTION OF THE TRIAL.

Appellant finally contends that he did not knowingly and intelligently waive his'right f, |

to 'counsel during the sentencing phase of trial. However, the record is replete W|th~:l<l’-::f- e

- evidence that Appellant was well aware of the issues regarding a penalty phase and
regardless, even if this Court was concerned about his understanding, the issue would-_he

.er PCR.

A. General Rules

Faretta allows a defendant to waive his right to counsel if (1) the accused isadvl's‘"‘e'd S

of his right to. counsel and (2) he is adequately warned of the dan_g’ers{’o_f].'ff

self-representation. Prince v. State, 301 S.C. 422, 423-24, 392 S.E.2d 462, 463 (1990). +

‘Inthe absence of a specific inquiry by the trial judge addressing the disadvantages ofajpro - =

- se defense as required by the second Faretta prong, [the appellate court] will look to the "*"5".

record to determme whether petitioner had sufficient background or was apprlsed of hls:: f‘; B -

) ‘rights” by some other source.” Id. (citation omitted). To determine if an accused has L

sufficient background to comprehend the dangers of self-representation, courts can|derj_f':r o

a variety of factors including:

(1) the accused's age, educational background, and physical |
and mental health; .

(2) whether the accused was previously involved in criminal
trials;

(3) whether the accused knew the nature of the charge(s) and
of the possible penalties;

(4) whether the accused was represented by counsel before
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trial and whether that attorney explained to him the dangers of
self-representation;

(5) whetherthe accused was attempting to delay or manipulate
~ the proceedings;

(6) whether the court appointed stand-by counsel;

(7) whether the accused knew he would be required to comply
with the rules of procedure at trial;

(8) whether the accused knew of the legal challenges he could
raise in defense to the charge(s) against him;

(9) whether the exchange between the accused and the court
~ consisted merely of pro forma answers to pro forma questions;
and .

. (10) whether the accused's waiver resulted from either
coercion or mistreatment. '

Gardner v. State, 351 S.C. 407, 412-13, 570 S.E.2d 184, 186-87 (2002). The ultimatetest - -
-is not the trial judge's advice, but rather the defendant's understanding of trie“risksf;:"‘.ﬁ* o

Gardner

B. Appellant’s contention that he was unaware of the danger of self
representation in the penalty phase is refuted by the record. IR

'» Here Appellant’s brief sets forth part of the extensive colloquy in whiéh vit‘he‘ Iété g

Ju.dge Westbrook engaged with Appellant regarding pro se representation. . {Brlef of}
Appellant pp 11-12}. His only contention here is there was no colloquy spemﬂcallykffv‘}"\-iéii T
regardlng the penalty phase, and thus he asserts his waiver was not knowmg and L
voluntary.i‘ | L

This contention is specious. Again, the test is the defendant’s urrdersta(ndiprc‘;, :__r:)ot =

" the trial judge’s advice. Respondent will not attempt to cite every portion of the r'ec::o'rd but
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a reading of the record as a whole more than establishes that Appellant very well khev(»/:";'

. exactly what was entailed.
First, of course, is the fact that Appellant already had one capital trial in which he .

was represented by counsel.

Second is the fact that Appellant had in this trial and in all pretrial proceeding‘s‘eithe.r o

full counsel or standby counsel who were very experienced capital attorneys and who *
would have explained the process to Appellant.

Specific portions of the various pre-trial hearings are noteworthy in this re_gard.',, ,

Appellant indicated he understood capital trials had different rules. {R. 31 68}. He Ithed' ) -

he wanted to voir dire the jury because ‘“it's a capital case and these jurors are goiné to ff-‘ S

make a decision whether | am guilty or not guilty and possibly make a decision whethér P

 live or die” — clearly showing his knowledge of the contingent nature of the penalty bhasé;"f}' L

{R. 3170}. He noted he had read a lot of death penalty opinions, and was aware of - :
another inmate who went pro se and won the penalty phase. {R. 3184}. He noted he had o

read a lot of closing arguments done by David Bruck. {R. 3190}. He was told by the judgé )

he might find himself wanting to turn the case over to attorneys in the middle and th'elyvx\ . n

would be unable to do that. {R. 3193}. He told the judge that if the jury came back with )

» ~ manslaughter they would not have to go to the penalty phase, where the State would try '

to put up “every bad thing that they can come up with”. {R. 3203-3204}. Attorney Nettlés = .

noted he had spent a lot of time talking with Appellant on his decision to proce'ed pro 's_e_'.. oL

- {R. 321 0}. Appellant told the judge he understood Faretta and the risks. {R. 3374-3375}? f_(-_ .

He requested the same investigator to work on his mitigation in the penalty phasé,, and:f'_": |
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noted the need to get school records and medical records. {R. 3422-3423}. He discussed PR

the State’s evidence in aggravation regarding his other bad acts. {R. 3444}. He was "

~ present when the judge explained the capital process to the potential jurors. {R: 428}. ,.He‘fi‘?’;»‘_"_' |

~ asked potential jurors about mitigation in voir dire. {R. 453; 482; 572; 896; 1062}.' In )

arguing to the judge for a voir dire question, he specifically noted that he may get to ther‘."‘yg o

penalty phase and be too shocked to put up acase — showing he was quite aware of t‘_hatfl' N

risk. {Tr. 486-489}. He made a very reasonable Wainwright argument that succeeded in L

qualifying a juror. {R. 1069; 1181}.

ThUs, the record is replete with evidence that Appellant was very familiar with cap'itall' "

proceedings and the penalty phase of a capital trial. His handling of this case and

'discussidn of legal issues throughout the trial shows his capability and intelligence to be - R

far above average for a lay person. However, even if this Court had some conCern, the . -

issue would need to be addressed in PCR, where the discussion between Appeliant and: S |

others (such as standby counsel) could be explored. See Watts v. State, 347 SC399 -

556 S‘.E.2d 368 (2001). Again, the test is the defendant’s ultimate understanding, notthe - o

colloquy.

The issue should be denied.
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CONCLUSION
For thé foregoing reasons, it is respectfully submitted that the judgme'n:t and .

conviction of the trial court should be affirmed.
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