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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC FILE NO 1423018

GILES GREGG LONG,
“Claimant,

VS.

- METRO CONTRUCTION, INC.,  APPELLANT'S BRIEF TO THE

. FULL COMMISSION
Employer, - S

-and |

 AMERICAN ZURICH INSURANCE

' COMPANY AND THE SOUTH CAROLINA
UNINSURED EMPLOYERS’ FUND,

“Carriers, |

Defendants.

' STATEMENT OF THE CASE

~ This case | Wés heard lbeforo Commissioner Avery B. Wilkerson, Jr. (“Single
- Av COm}rrzisSioner”j on March. 13,2018, in Columbia, _South Carolina. Giles Cre_gg Long (““Claimant’vé).
» Sustained injuries ffom a work—rolated;acci‘deht,on No?embef 20, 2014. As defendants/employers,
Claimant named Metro Constructlon, Inc. (“Metro”), Amerlcan Zurich Insurance Company

(“Zurich”) and The South Carohna Umnsured Employers Fund (“S CUEF ”)
| By way of background, Clalmant 1s the owner of Metro, a commercial constr.ulcﬁon. and
demolition company, and is also an em'ployee of the corrioony. Claimant purchased an assigned
risk workers’ oolrﬁbensation policy for Metro on April 4, 2014, under which policy he was an

insured ernployee The or1g1nal policy period was for April 4, 2014 to April 4,2015. Claimant

was notified on July 5, 2014, that his pohcy would be cancelled effective August 8 2014, for
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failure to coopetate with the audit if he did not provide the information that had been requested of

hlm When the problem was not rect1ﬁed Metro’ 's policy was cancelled effectlve August 8 2014 o

. Claimant continued to receive requests for payroll mformauon as he still had an obhgatxon under

the contract to provide that 1nforma'_uon to permlt Zurlch to determine the correct premium amount

for the time period when the policy was in effect based on Metro’s actual payroll, not the estimate
vused when he purchased the pohcy Claimant also recelved a request for addl‘uonal premium as

the initial audit for the April 4,2014 to August 8,2014 policy period was based on an estimate

when no payroll records were recelved. Once payroll records were received from Claxman’t,

arother request for additional premium was mailed to “true up” Metro’s account with Zurich for

actual premium owed for the actual effecfiu_e dates of the policy. Claimant asserted that because
he continued to pay premiums and provide ﬁnancial/puyroll information; he believed he had

workers® compensation coverage for himself at the time of his accident. Therefore, he argued he

. was entitled to past medical expenses, past temporary total disability benefits and future rnedi_cal'

care for his November 20, .2014,' accident.

Zurich denied the claim on the grounds that Metro’s policy was cancelled prior to the date

| of the accident for failure to comply with the audit, conditional warranty m accordance with \S.C.V

Code Ann. §38-75-730(2)(4). Specifically, Zurich argued Claimant’s failure to provide audit

» information'repreSented a substantial breach of the contract in violation of S.C. Code Ann, §38— |

75-730(a)(4) and maintained that its policy cancellation was properly executed because notice of
cancellation was timely delivered to the insured and the agent of record in accordance with S.C.

Code Ann. §38-75-730(b).

SCUEF argued that either{Zurich was responsible for Cla’i_'mant’s damage's, or Claimant

~ was persohally re.spensible for his own damages. SCUEF’s argument was that Claimant, as the
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owner of Métrd, continued to operate his business aftef it was'admjnistra‘gively aissolyed by the
SC Secretary of State’s offlce. However, Metro was administrafivély reinstated by Athev Secrgtary_
| of State’s office in De_:pember 2016, and the SCUEF’s motion to add" Claimant indi‘vidually‘é»s a
*defendant to this claim was denied priér' to the hearing. “
In an O_rde_f dated Augué_t 22, 2018 (“O’rder”), the Single Commissioner féund' that while
. Zurich mailéd a ﬁotiée of c;,_ancel_lation of the policy to Met.r(s and its agent on J_ul):/ 4,2014, with a
stated réasdn of “failure to audit payroll or per’mift an audit” Aand effective date of cancellation of
August 8,2014, and that Zuricﬁ provided the proof of NCCI cancellation receivgd on July 7, 2014,
showing a cénéellation reason of “failur.e to comply with t.he terms & conditions or audit failﬁ,re” )
- anda cancellatic;n- ’effectivé date of August 8, 2014, and a number of other docurnehts regardiné '
the éancellé_tion, including several doéuments well after the date of :CancellatiOn, some'of the
\;vor_ding was confusiﬁg énd could cause Claimant to believe ﬁe still had.coverage. The Singlé
bbmmiSsioﬂef found Claiman_t-'bélieyed he_had | provided the reque_éted pay;oll. information
requiréd by Zurich, paid ali re_q_uired prer'n’ium’s_ on time and thaf he belieyed covefage w-as in effect
at the time 'of his work'—related.gccident:. He further found Claimant béiieved the rion-compliance
letter froin Zuri_ch dated October 23, 2014, meant that coverage was in effect. .

The \Singfe C;)mr'r'lissioﬁer found the- actions taken by Zurich; and the lettefs aﬁid
correspondence sent by Zurich to Metro, were confusing as to what was requiréd ovaetro, Wh¢n
it was required and what would happéh if the _info:rhation was ﬁot préwided as requested. He found
Metro fuily paid all prémiums as required and reasonably and substantially ‘compl-ied with all
 requests for additional infqrrﬁatibn. The Single Commissioner found Claimant did not commit a
substantia‘lﬁbré;ch of tﬁe coﬁtract péﬂaining to the audit requiremeﬂt under the workers’

c_ompensétion policy or under Sebﬁon 38-75-73 0(a)(4)_as Claimant paid his initial premium in full,
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continued  to provide payroll/financial informaﬁon to Zurich and ti‘me_ly‘ paid'p_remiurh charges
upon receiet. He found ’;he policy provided by Zurich was not cancelled and that coverage Was’ in
effect en Nev'ember 20, '20.14, when Claimant was injur’ed and vthat’-_Zurieh was responsible for
~ providing all benefits to Claimant that he is entitled o under the S.C. _Wor_k‘ers-’ Compensafion Act.
The Single Commissioner condudeci tﬁere was no violaﬁbﬁ of §.C. Code Ann. §'3 8-75-
‘ -73 0(a)(4) in this case and found Claimant did not com;rmt a substantlal breach of his contractual '
duties, condmons or ‘warranties of the contraet with Zurich. He determmed Clalmant was not at
maximum medical improvement and that Zur;ch is to prowde reasonable and necessary nursing
services, medicines, prosthetic devices, sick trevel, medical, heSiaital and other treatment or care
pursuant to Sectioh_ 42- 1'5-60(A"). He further determined tha_t Crews v. W.'RTI'Crews, ‘In.cb. 390S.C.
15, 699 S.E.2d 189‘ (Ct. App. 2010), holdé-that a carrier is te edopt a ﬂe'xible appfoaéh when'~
dealing with an ‘iﬁsured-who is unable to stfiétly comply with the policy terms but is makng
| reésoﬁable_efforts to do so. | -

. Zurich ﬁied a ]?.“orm. 30, Request for Commission Review, on Septem.b'er 5, 2018, esserting
‘ stwenty-seveﬁ (27) errers in the Single Commissione—r’s Findings of Fact ahd Ceﬂclﬁsions of Law.
; Svpeciﬁ‘oally,- Zurich argues the éingle Commiséiohef erred in: 1) relying on the subj‘ectiv_e beliefs B
) 'Claimanf had concerning the teems of the poiicy instead}'of the plain language .of the documents;
2) iﬁferring Cl'aimané was eicused from timely responding to Zurich’s requests for audit
information because ﬁo deadline existed in the policy as this ignores’ statutes and must be read in -
conjunction with the policy; 3) relying on Crew,;s‘regarding a flexible approach when dealing with
an.insured» as fhere is no evideﬁee Claimant aﬁempted to comply with Zurich’s 'requests for
information prior to the cancellation; 4) ﬁndmg the language in the October 23, 2014 letter was
confusmg enough for Claunant to beheve his policy was still in effect when the cancellanon had'

N
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occtlrred over 60? ddys’ .prior to Claimantls receipt of this letter; 5) conﬂating reinstating lhe policy
with the- processes for' ‘eancelling the policy; and 6) finding Clairnant paid for coverage and was
entitled to coverage from April él, 2014, to Apr:il. 4, 2015,'when the premiums paid only covered :
tllro_ugh .Augu'st 8,2014. | .‘

STATEMENT OF THE FACTS

- Timothy Luke

On examination by counsel for Travelers and Zunch Mr Lukes testified that he is
employed by Traveler E Indernmty Company and its property and casualty affiliates, where he is
a Senior Underwrlter for the Assigned RlSl( market. (Tr. p. 46). He has been employed there for
twelve (12) y.ears and his res_ponsioilities_ include servicing a book of l)usiness, offering
m‘anagement and executive’s opinions on complex eas'es and appearing at hearings and/or
deposmons as needed. (Tr. p. 47) Mr. Lukes testified that he had traveled from the Orlando office
and that his, ofﬁce along w1th an ofﬁce in St. Louis, Mrssourl operated the Ass1gned Risk D1v151on
of Travelers. (Id ) Mr. Lukes tes‘uﬁed that the Orlando ofﬁce services the State of South Carolina
_ a_nd thus he was sent from Orlando to attend the hearing. (Tr. pp. 47-48). Mr. Lukes test1ﬁed about B

assignecl riak policies and explained that each state provides an avenue for legal entities to acquire
a Wor_ker’s Compensation poliov in oomplianee' with tlre law. (Tr. p. 48). |

M. Lukes testified that a poliey_was issued to Mel‘ro‘ in which he identified the speoiﬁc

.policy that was issned to Metro and conﬁrmed'lhat the policy number was 6ZZUB2E1499-8-14.
(Tr. pp. 49%50). Mr. Lukes~ then explained that Zurich contracts with Travelers to handle Zuricll’s
worker compensation .polices for South Carolina. (Tr. pp 51-52). Mr. Lukes clarified that
Travelers does not work underneath Zurich, lmt contracts witl1 _thern-to work on their South

Carolina policies. (Id.). Mr. Lukes continued his testimony and explained that the policy coverage
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period for Metro’s policy was from April 4,2014 to April4, 2015. (Tr. p. 52). Mr..Lﬁkes confirmed

the address for Metro as 2526 Caney Branch Road, Leesville, South Carolina 29070-8928 and

clarified that the policy in question was Metro’s first and only year of issuance with Zurich--and :

that the date of issue was May 8, 2014, as stated at the bottom of the pohcy (Tr p. 53).

Mr. Luke testified about the notice of cancellat1on and explamed that the notice was sent |

to Metro based on a fa1lure to aud1t their payroll or permit an aud1t_ to be conducted by the insuret.

(Tr. p. 54); He further explained that an audit is reciuired on a poliey to confirm the payroll

information that was estimated at the time of issua_nce. (1d.). He explained that the initial payroll

~ or exposure must be estimated and states that an audit can occur at atly point during the term asa
: rheans of truing {1p the estitnated exposure and pfovidiné aetual exposure amounts. (Id.). Mr. Lukes

testlﬁed that the payroll audit was a preliminary audit. (Tr. p. 55)
Mr Luke testified that the initial prermum for Metro s policy was $15 928.00. (Tr. p. 57)

Mr. Luke's then testified that the hotice of cancellation was issued on July 4, 2014 and went out by

mail either the evening of July 4, 2014 or early morning on July 5, 2014. (Id.). He stated that the -

effective date of the caneellatien was Aagust 8, 2014. (Tr. p. 58). Mr. Lukes explained that an

insured is required to do an audit and if they fail to eomplete the audit, a cancellation will be issued.

(Id;). Mr. Lukes confirmed that the notice of cancellation in question was the type that would be

| : ‘issued for failure to cotnplete an audit. (Id.). Mr. Lukes testified that the agent of the pblicy would.
also recfeive n.otice’ of ‘cancellation which is indicated on a cover letter that shows the Agent’s
address. (Tr. pp. 58-59). |

Mr. Lukes testxﬁed generally about the NCCI system used by the 1nsurer and stated that
the- status of a policy is displayed in the system. (Id.). He explatned that Travelers sends

cancellation information to the system..(Tr. pp'. 60-61). He clarified that the system reported-that
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Metro’s policy_uvas' cancelled as of August 8,-2014 for failure to comply with the terms and
| conditio.nsl pertainiug to audits. (Tr. p. 61). He testified that the cancellattion, was due to audit failure
only. (Id.).
Mr. Lukes tlren testified about the premium notices and stated that the notice was mailed
to the insured on September 19, 2014 and displayedv a policy period of April 4, 2014 to August 8,
2014. (Tr. pp. 61-62). Mr. Lukes explained that the notice notified Metro that it was time'for a
premium audit and that -Metro would need to schedule an appointment. (Tr. p. 62). He further -
explained that an audit ~wes‘ required to cover the policy terms from April 42014 until August 8, |
| 2014. (Id.). Mr. Lukes testiﬁed that if the audit was completed Withiu 60 days‘ of lapse, then the |
A pohcy could be relnstated wrth a Iapse period. (Tr. pp. 62-63). | |
Mr Lukes testified that a subsequent not1ce sent on October 23, 2014 deemed Metro to be )

uncooperatrve for failure to respond to the September 19, 2014 notice. (Tr p. 63) He then testlﬁed
about a November 3, 2014 premium adjustment notice sent to Metro based on an estrmated audit.
(Tr. p. 64) He pomted out that the policy perrod for this notice was April 4, 2014 to April 4, 2015,
but _also 1ndrcated’that the cancellation period was -for April 4, 2014to August 8, 2014. (Id.). He
clarified that this notice stated estimated audit results due to tﬁe ,factvthat Metro failed to comply
| - with the audit requirement, (Id.)_. He explained that Travelers must ciose the audit within sixty (60)
days of the cancellatiort and irx Metro’s case, Travelersvclosed it out u/ith estimated information.
(Id.). Mr. Lukes testitied about how the estimates are formulated to create arr eVen audit, which
attempts to av01d areturn premlum or add1t10nal premlum (Tr pp- 64-65). Mr. Lukes testlﬁed that
the estlmated audit ﬁgures are formulated in a system created by Travelers’ IT department (Tr.

pp. 65-66). .
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Mr. Lukes festiﬁed that based on the estimated audit, Metrdwas- billed $128.00. (Tr. pp.‘
67-68). The_ bill was idsued on November 5, 2014 and payment was due ‘on. November 20, 2014.
(Tr. p. 68).:He stated that the aruount due was for 'the policy .period of April 4, 2014 -to April 4,
2015. (Tr; p. .69). Mr Lukes testified that the paymeut of the. $128.00 wouldv saﬁsfy the monetary |
obligation, but not the inte;'ivrn‘ audit requirement and thus the cancellation would refnain effective
as of August 8, 2014. (Tr. p. 70). | -

Mr. Lukes then testified ;chat a sec-ond premium adjustment notice was mailed to Metro and - - |
included a revised cancellation generated based on actual figures provided by Metro peftaining to
thelr payroll (Tr i)p 75- 76) The revised notice maintained the same cancellatlon period from
Apnl 4, 2014 to August g, 2014 (Tr. p. 76) Mr. Lukes explamed that anew b111 was issued on
January 7, 2015 aﬁer the revised notice was issued wh1ch billed Metro $2,095.00 in addmonal‘ |
~ premium based on actual payroll ﬁgures (Tr. p 77)

‘On cross-examination by Claxmant s counsel Mr. Lukes testlﬁed that he had never dlrectly
»spokerblAto Clalmant or h1s agent, ndr was he the actual underwnter for Clalmant S pohcy. _(Tr. p-
79). Mr. Lukes testified thaf NCCI was the plan admiuistfator uvhich assigﬁed the policy to Zurich,'
wl';ich in turn is sent.over to Travelefs for issuance and underwriting. '(Tr.'pp. 81;82).Mr. Lukes
testiﬁe_d- that he reviewed the July notice and‘based on his review, he had the belief that prior

attempts had been made to Claimant fram' Travelers to comply with the audit requiremeht; '(Tr. Pp. .
82-83). Mr. Lukes olariﬁed tldat he did not‘have access to any documents excépt,for documentation
included in Claimaﬁt’ sfile. (Tr. p. 83). Mr. Lukes testified that Claiman;r’s pblidy would have been
reinstated 1f he would have satlsﬁed the aud1t requirement. (Tr. p. 85). He stated that Claimant
paid both bills issued by the insurer, but had no proof of tlrnely compliance w1th the audit
requiremen‘c. (Tr. pp. 91-92). Mr. Lukes explained that the language in the notices, sent after .

~
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~ cancellation, dées not imply that t'hev'policy was still in efféct, (Tr. p.‘ 9.0). He aléé stated that all
records of c;)ntaét with Claimant would be in the Travele'rs.’ Audit Departm_ént records. (Tr. p. 93).
| .On'cross-examination by éounsel for the SCUEF, Mr Lukes explained that é form 941 is
areport of thé employ,er’s quarterly federal_ tax return. (Tr. p. 96). ﬁe states thaf: ;hi&form is usually
. required as a part of the audit. (Id.). Mr. Lukes testified that upon revievx‘f of Claimant’s 941 form, -
_.signed and dated by Claimant on August 20, 2014, he noted that the form appeared much later in
~his 'ﬁle, éhbwing Jaﬁuary 2015 as the time of féceipt. _(.Tr.»»pp. 97-98): Mr.: Lukes ekplaineci that
CIaiinént was subject to two-separéte types of audits. '(Tr. p.- 99). He stated'_that the.p'relifninaryv
audi;c is a physical éﬁdit which reﬁuires that C'laimantvmake_ an appbintment to meet up and p;ovide
wage reports, payroll recdrds, .fvhich v;/ould include the 941 or annual tax return. (Id.). After
| cancellatioh §f the policy, the second type of gudit was é}cancrellajcion aﬁdit; which is performed as
a résult of noncompl‘iance. (Id) ) |
On cross-examination by coqnsel for Metro, Mr. Lukes testified that the policy contréct
 states that Claimant._would be Subject to .an.audi.t._ (Tr. pp. 106-107). He explained that no deadlin;e
for vcomplliénce is stated 1n the policy contract, but fhat Claimant is subj.éct to the:policy provisions
as _wélltas.the additional document'atiobn that is sent during thé policy cycle. (Tr. 'p.- 108). He:
addfe_ss_ed tﬁat his role, as undenivriter, would not all_bw him to gi?e é.ﬁy opinion abouf whether the
cancellatio.n‘was issued in compLiaﬁce with S.oﬁth Carolina lgw. (’I‘rt Pp- '109-1V11).‘ .Mr.' Lukes
confirmed his knbwle_dge of a June 2014 worker’s compensation claim by an employee of Metro
named William Roggrs an;_i testified that the premium audit was not initiated as a fesult of this
employee’s ciaim. (Tr. p. 112). Mr. Lukes reite;ated that the decision to cancel the polioy was due
to noﬁc’omplian_ce vs}ith ‘the preliminary audit requiferﬁent only. (Tr. pp. 112-1 13). Mr. .Lukes ‘

testified that the July 4, 2014 cancellation was a form letter that communicated the insured’s intent
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‘to cancel Metro’s policy. (Tr. ép. 114-1 195. He stated that language in the ﬁotice that advised
Metro to .disregard the notice, if Metro had already complied with the audit was a two~sfep
.disclaimer that only applied if the letter anS sent after Metro had complied with the prior notices.
(Tr. pp. 122-124). Mr. Lukes elariﬁed that l'anguage in. the three notices sent to Metro after.
cancellat1on which stated that the policy “may” ‘be cancelled, is due to the possibility of _
reinstatement anticipated by the insurer. (Tr. pp. 126-128). He clar1ﬁed that the automated system
- will use the word “may” because it lacks knowledge to see 1f there is subsequent coverage in place
(Tr. pp. 128-130). | |
* Onredirect by eounéel for Zurich, Mr.. Lukes reiterated that he represents the Underwriting
_ departraent only. (;fr. p 137). He stated that the ‘preliminary audit notice was for the policy beriod ‘
of April 4,2014 to Apnl 4,2015, but the final audit or cancellation audit was for the pohcy perlod
of April 4, 2014 to August 8, 2014 (Tr pp 139-143). On re-cross by Cla1mant s counsel, Mr.
Lukes testified 'tha’; Claimant was subject to the language of the policy and that the i_nsurer reserved
three (3) years to go back and_perform-_an audit. (Tr. Pp. 146). Mr. Lakes testified that the first and
second quarter payfoll inf'ormation was due from M:etro for tﬁe audit based'on the initial July
notice. (Tr. pp. 148-149). On re-eross By’counsel for the SCUEF, Mr. Lukes testiﬁed ’that the Audit
| Department could provide inforrriation on whether an invitation 'to complete an aﬁdit or make an
aud1t appomtment (Tr pp. 150 151). On further re-direct by counsel for Zurlch ‘Mr. Lukes
testlﬁed only as -to Metro recelvmg notice of non- comphance with the audlt prior to NCCI
receiving notice. (Tr. pp. 152-153).

Claimant Gregg Long

During the second day of the hearing, '_Claimant testified on his own behalf. (Tr. p. 173).

On direct examination by Claimant’s counsel, Claimant testified that he is 59 years old with an

-1488-
10



11" grade education. (Id) He confirmed that his address is 2550 Horne Road, Leesville, South
Carolina and he is _sole owner and employee at Metro Cons_truction. (1d.).

| Claimant testified that he };ad a work-related accident before that resulted in a worker’s
compensation insurance claind and that he was injured, based on this present claim, in Nolvember
2014. tTr.' p.174). Claimaot testified that his business is mainly construction, infrastructure, sewer, .
water, storm drains_, and roll buildings. (Id;)._ Claimant stated that he was inj ured ‘while disposing
lof chemicals. (Tr. pp. 174-175);' He testified toat fhe chefn_icals’ were 10 be disposed by burning
and an cXplosion was 'c_aused as a result. (Tr. p. 175). He testified that burning comp.lied with the
" guidelines fo‘r disposing ofthese chemicals and he has performed this task over 20 tirﬁes (Id.). He
test1ﬁed that the disposal method is governed by the: South Carolma Fire Marshall. (Id. )

Claimant stated that as a result of the exploswn his skull left th1gh left calf, lungs, eyes, E
skin, left eardrum and stomach were severely injured due to burns and lodged debrls (Tr Pp. 175- |
: 176) He testified that he has lost his hearing in his left ear and can hear about 20 perccnt in hls' _
right ear. (Id.). Clalmant testified that he is not done bemg trcated a_nd h_as_ove:_r two-mﬂhon dollars
, 1n medical bills. (T.r.‘ p- 1.765. He testified that some of hia bills .have been covered ‘oy hic health
_ insu.ranc'c'orovider and tﬁe others are outstanding. (Tr. p. .179). He exolained 'that.his_vhealthcare_
provider went bankrupt and denied any further claims. after initial covcrage. (Tr. pp. 179-180); .
Claimant teatiﬁed that he.was airlifted to Palmetto Rich}and Hoepital and then traosported to the
August Burn Cenfer in Augusta, Georgia. (Tf. p- 181). :

Claimant_ stated that it was his understanding that Zurich denied hisﬁWorker’s compensation
claim because his policy was cancelled. (Tr. p. 182). Claimant testified that he received the notice
of noncooperation dated J uly 5,2014. (Tr. pp. 182-183). Claimant denied receiving any documents

or phone calls from Zurich prior to July 5, 2014. (Tr. p. 183): He testified that he paid about
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$18,000.00 as an upfront payment of his initial premium and recei\)ed about $2, 000.00 in a refund
from Zurich. (Tr. pp 184-185). He stated that ZLII‘ICh was prov1ded ‘with ﬁnanc1al information

prior to payment of the premium. (Id ). Claimant test1ﬁed that upon rece1pt of the July 5% notlce

that he mstructed his bookkeeper to gather 1nformat10n for submlssmn to Zurich. (Tr p. 186)." |

_Claunant testlﬁed that he also rece1ved the August 2014 notlce with the August 8 2014 date of
| cancellatlon (Id.). Claimant stated that he thought that if he complied, that his pohcy could be
reinstated. (Id.). Claimant testified that he submitted the required payroll information on August
20,2014 and believed that this was sufficient to reinstate his poliey. (Tt. PP t86-1 87).

.Claimant testified that he had been in business since 1999, 18 years, and had never been

issued an assigned risk policy under his worker’s eompensatien insurance. (Tr. p. 187). He had

never had an audit in the middle of the policy cycle and usually paid the premium upfront and had

an audit at the yearend of the policy term. (Tr. p. 188). Claimant testified that by October 2014,
when he received ancther notice about the audit, he thought that he had already complied with the
audit requirement and thus diéregarded the notice. (Tr. pp. 189-190). Claimant t_estiﬁed that he

paid the $128.00 bill and the $2,095.00 bill asses"sed By Zurich in full. (Tr. pp.' 190-191). Claimant

teétiﬁed that he had no idea that an audit would be initiated within 90 days of issuance and felt that N

the timing of the audit was unreasonable because his cempany was not prepared for the audit. (Tr.

'p. 192). He noted that thie also was the reason fOt his delay in returning the audit irtfermatioh.
(Id.). Claimant demantied payment of all metiical bills, p"resent'a,nd future, attomey’s fees, and a
pain and suffering award. (Tr. p. 193) He testiﬁed that he got out the hospital on January 7™ or gt
and continued to receive part1a1 paychecks from Metro. (Tr. p 196) |

On. cross-examination by counsel for the SCUEF, Clalmant testlﬁed that he earned

$10,820.00 in 2014 and $43,000.00 in 2013. (Tr. pp. 200-202). He stated that he worked up until
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: November.201'4, the date he was injnred. (Tr. p 20?). Claimant testiﬁed th_ét he is the President

of Metro and soleofﬁeer, starting the company witha persenal loan.-’(Tr. p. 203). _Clairnant testified
that he does not have snareholders‘meetings, keep minutes, but he keepe a separate account frOm'
his persbnalifunds. (Tr. p. 204). He .testiﬁed thet ne only reported $43,000.00 in 2013 because he
was in an accident with a drnnk driver while in a'cc.)mp.any truck. (Tr. p. 205). He explained tnat
he was oufnof work zrnd when he returned only earned a partial- salary. (Id.). Claimant ﬁled a

| ‘worker’s compensation claim on this aecrdent in October 2013 and was out nntil'the end of the -
~ year. (Tr. p. 206). He stated tnat he received"tempora'ry total benefits and was paid by ‘the
Comrnission weekly checks for October, Norlember, and December, 2013. ('fr’. pp. 206-207). '
Claimant testified tha'r'Metro’s address is '2526 -Caney Branch Road in Lees;‘/ille, South_Carojl'ina.’

and that Metro peys h1m rent of $1 000.00 émonth which is currentljbeing pai-d out. (Tr. np. 207-
' .‘ 208) Claimant testlﬁed that he has made about $12 000.00 a year from income. from the
corpora‘non (Tr. p. 208) He testrﬁed that Metro also uses hrs personal farm equlpment atno cost
(Tr. p. 210). Claimant testified that Metro was in forfelture after the accrdent (Tr. pp 210 212).
Claimant also testified that he entered into a comphance agreement with the Comm1ss1on and paid
afinei in heu ofa hearrng with the Commlsswn (Tr PP 212 21 5)

On cross- -examination by counsel for Zurich, Claimant testrﬁed that his bookkeeper at the
time of the a001dent was named Salina. (Tr. p. 218). He explained that she handled records
rncluding records -of- comrriunicqtion. (Tr. p. 219). He testified that she wenld jhave speken to the
* insurance agent regarding cancellation dne to noncomplidnce. (Tr. pp. 220-221). He testified that
he received, but failed to read, the premium audit tips included rn this policy. (Tr. pp. 225-226).
Claiman’; testiﬁed that he received an August 21, 2014, letter from his égent _th.a’.c his policy was
expired a-nd w0>u_1d need to be rewritten end conﬁrmed thet he submitted tne 941 form on August

-
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20, 2014. (Tr. pp. 227-229). Claimant stated thathis ernajl address used for billing purposes was ‘
‘Metrocon@comporium.net’ and that emails from Bonita Rabon’, on behalf of the insurance agent,
hwould-go to that email address. (Tr. pp.12~30-231). He stated that his bookkeeper, Salina, would
report 1o him about theif correspondence includiné cancellation and auditételated eorrespondenee
.from Ms. Rabon. (Tr. p. 232) |
On cross-examination by counsel for Metro, Claimant testlﬁed that Metro s employee
William | Roger had a worker’s compensation clalm'that was paJd (Tr. pp 234-235). C1a1mant als'o
 testified as to his famlly hlstory of injury. (Tr. pp 236-238). Claimant testlﬁed that Metro engages
in 1nherently dangerous activity that involves a lot of nsk and that he created a corporatlon to shield
Claimant personally from liability along w1th tax beneﬁts. (Tr. pp. 238-240). He testtﬁed that he
has always recexved a W-2 as an employee and complied with F ederal and State requuements as. -
well as submits to Flre Marshall Inspections and obtains permlts 1ssued to Metro only. (Tr. pp.
242-_244). Claimant testiﬁed that his activities on November 20, 2014 were done under a penn1t
issued to Metro and he wias_l paid as an employee on that same day. (TT. p. 245).‘ On cross-
examination hy counsel for the South‘Carolina Workers’ Cotnpensation Unins’utedjEmp‘loyer’s.
Fund, Clatnxant testitied _that.he went into forfeitnre on _Mafch 3,.201'4 and. Was reinstated
_ t)eeember 14 '2‘016 (Tr. p- .246) On redirect by Claimant’s eounsel Clairnant testified that he

thought the remstatement would" operate retroactwely as if he was never in forfelture (Tr p 248)

QUESTIONS PRESENTED

Did the Single Commissioner err in finding that the policy provided by
Zurich to Metro was not cancelled and that coverage was in effect on
November 20, 2014, the errors being that the Single Commissioner:

a. relied on Claimant’s beliefs concerning the terms of the policy;

b. ignored statutes and failed to read them in conJunctlon with the

pohcy,
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¢. relied on documents Claimant received after the date of
cancellation that did not invalidate the policy cancellatlon from
over 60 days’ prior;

d. conflated reinstating the policy with the processes. for cancellmg the
policy; and

e. found Claimant paid for and was entitled to coverage from April 4,
2014 to April 4, 2015, when such is against the greater welght of the

. ‘evidence?

ARGUMENT |

THE SINGLE COMMISSIONER ERRED IN FINDING METRO’S POLICY WITH"

ZURICH WAS NOT CANCELLED EFFECTIVE AUGUST 8, 2014, AND THAT

COVERAGE WAS IN EFFECT ON NOVEMBER 20, 2014, SUCH THAT ZURICH IS

RESPONSIBLE FOR PAYMENT OF ALL BENEFITS TO CLAIMANT AS ZURICH

COMPLIED WITH SOUTH CAROLINA LAW- AND PROPERLY CANCELLED

METRO’S POLICY. ' . :

: South Carohna law prov1des that “[1]nsurance pohcles are subject to the general rules of
contract construction.” B.L.G. Enters., Inc. v. First Fin._[ns_. Co., 334 S.C. 529, 535, 514 S.E.2d
327, 330 (1999). “When a contract is unambiguous, cleer, and‘explicit it must be construed |
accordmg to the terms the part1es have used.” Id. The court must enforce not write, contracts of

insurance and must glve pohcy language its plain, ordmary, and popular ) meamng Id Moreover
an insurer’s obl_lgatlon under a policy must be-de_ﬁned by the terms of the policy itself and cannot
be enlarged by judiciel construction. S.C. [ns; Co. v. White, 301 S.C. 133, 137, 390 S.E.2d 471,
474 (i990).~ When the intention of the parties is clear, ¢ourts have no a_uthbrity to torture the
meaning of poiicy language to-extend coverage. S.C. Farm Bureau Mut. Ins. Co. v.. Wilson, 344
S.C. 525, 530, 544 S.E.2d 848, 850 (2001). Furthermore, once a determination is made that the
contract is unambiguous, the court must enforce it according to its terms “regardless of its wisdom

: or. folly, apparent umeasonableness, or the parties’ failure to guard their rights carefully.” Ellis v.

" Taylor, 316 S.C. 245,248, 449 S.E.2d 487, 488 (1994) (citation omitted).
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The provisions of the Assigned Risk Plan prevail over the workers’ compensation

regulations because the Plan has been approved by the ’Depanment of Insurance. Avant v.

Willowglen Academy, 367 S C. 315 319, 626 S.E.2d 797, 799 (2006). The regulanons fillin the

gaps that exist in the Plan Id Nonetheless the rules of contract interpretation remain the same.

Here, the terms of the policy are clear and unambiguous. The policy states that the insured

- has an obligation to maintain records to compute the premium and the insurer has the right to

perform an audit.
F. Records

- You will keep records of information needed to
compute premium. You will provide us with copies of
~ those records when we ask for them. :

G.,Audit

You will let us examine and audit all your records that
relate to this policy. These records include ledgers,
journals, registers, vouchers, contracts, tax reports,
payroll and disbursement records, and programs for
 storing and retrieving data. We may conduct the audits
during regular business hours during the policy
period and within three years after the policy period
‘ends. Information developed by audit will be used to -
determine final premium.

(APA 758). | Furthermore, the policy itself offers two pages, entitled Premium Audit Tips,

providing instructions and answers to cdmmonly asked quesﬁons by customers. (APA 773-774).

Thus, Claimant was aware of his obligations and that Zurich could demand the information be
provided. “Every one is presumed to know the effect of a contract that he signs.” Baiesburg -

Cotton Qil, Co. v: Southern Ry. Co., 10_3’S_.C. 494, 88 S.E. 360 (1916). The Single Commissioner’s

Findings of Fact 31 ignores the law when it relies upon the “beliefs” that Claimant had concerning

~ the terms of the insurance policy.
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Zurich mailed to Claimant correspondence on July 4, 2014 which indicated previous
attempts to compIete the audlt had been 1gnored and that Clarmant had to respond to the audit |
request within 30 days or the policy would be c'ancelled. (APA 802-804). The timeline for the
re_sponse is not specified in the policy or the regulations governing the policy; however, it is
implicitly included in S.C. Code Ann. §38-75-730 as the statute perrnit_s the insurer to cancel the
| | policy with 30 days’ notice of a breach in the contract provisions. The Single Comrnissioner erred
in Finding of Fact 33 when he inferred Claimant was .excu.sed fro.m timely_reeponding because no
deadline existed in the.pohey. This Finding ignores the statutes that must be read in conjunction .
with the pohey |

Add1t1ona11y, Zurlch comphed with the statutes and regulations for cancelling a workers
comp‘ensatlon pohcy. 5.C. Code Ann.- §38-75-730(a)(4) allows that a workers _compensatlon
insurance'policy may be cancelled for “snbstantial breaohes of eo.ntraotual dutres, conditions, or -
warranties.” As indicated above, the plain language of the insurance policy spelled out the

_obligations o‘f the insured to -cornply with audit requests. Furthermore the’ Assigned Risk

- ‘Supplement states that when the a551gned carrier determmes that an insured is in non—comphance '

thh the pohcy prov131ons by fa1hng ‘to eornply w1th.reasonah1e health, safety, audrt,; and/or loss
prevention requirements 7. the assigned carri.er must institute‘ canoellation of the poliCy “after
provrdmg an opportumty to cure.” (A331gned Risk Supplement 12 B. 1 D Here Zumch gave the
insured an _opportumty to cure by sending the notice of cancellatron letter 35 days prior to the ‘
intended date of caneeﬂation. Etien taking Clai’rnant’s testimony as true regarding his submission
o0f a941 at the end lof August 2014, ‘Claimant did not atternpt to cure the defect-until 57 days after:
the notice of intent to cancel was rnatled, and 12 days after the policy had actually cancelled.

Zurich, contends, however, that it did not receive any documentation requested until January of
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2015, well after thé cancellation' date. Nonethelesé, Claimant did ﬁot attempt to cure the defect
prior to ‘the given.can.cellation date. | -

' Adc_iitionally, the Assigned Risk Suppléfnent states that the “p(;licy must be cancelled in
accordande_ with the t:ancell_ation provisions of NCCI’s Bésic Manual RuleIB-A-3, Assigne;i :
Carrier Performance Standards', and state law.” (Assigned Risk Supplement 12 B.1.). Again, |
here, the c"aricellativon pfocgdures'satisﬁed all tﬁee. | | |

- S.C. Code Ann. § 38-75-730(b) staté_s that éancellaﬁon, in genefal, is not effective unless

~ written notice of cancellation has been mailed to-the insured and égent of record “not less than

. thirty days prior to the proposed effective date of cancellatibﬁ;’ at the a&dresses sﬁown 'ir_ll the

- policy, érid'sfates fhe precise ‘reason fo; cancellation. Here, Zuribh met all these pro§isions. (APA
-802-805). |

However, Zurif:h did not even need to comply with these. provisions as’ S.C. Code Ann, §
'3 8-75-730(c) states that thc?se prévisions do ﬁot apply where ,the policy is not a renewal policy and
has -beer;- in effect for less than one hundred twenty days. In this \circurnstaﬁce, tﬁe poficy may be
canceiled for any reasc;n SO >'1c:mg as %yritten notice is furnished to th'e_ inéured within thiﬁy days. As
of the date of mailiné the notice, the policy had not been in effect for 12.0} days.” Under either
provision of the statute, _Zi\lrich p.roperly cancelled the policy.

NCCD's Basic Manual Rule 3-A-3 degls with the assgssmént of prerhfum after
cance.llation, and ‘not the inethod of cancellation. Furthermore, fhg Basic Manual reflects the Same.
vlanguage as the Assigned Risk Supplerhent in regard to following a Viol_a"cioﬁ the aissigned risk_
_carrier “will initiate cancellation,” (NCCI Basic Manual 4A.4a(3)). ‘Zutich complied with these

procedures, and in fact, under the Plan, was required to implement the cancellation. |
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Zur‘ichv also complied witﬁ the A;vsigned Carrier Performance Standat“ds.' The ACPS
requires the assigned c'arrier to eﬁsure the insured complies w/ith the audit; otherwise, the assigned |
carrier must.institute car.xcellati‘on. ACPS Performance'Standafd 6 de__ﬁnés audits. The carrier must
COmpIeté. fhe preliminary audit .within ninety (90) days of‘ ‘ghe policy-date, or the rec_eipt‘ of the
assign{nent. Here, Zurich é_ttexﬁpted to .'rneet this deadline. Once again, the ACPS requires the
assigne"d risk carrier m-ust paricel if the insured is in non-compliance with the Plan. (Aés_igne& Risk
i’erfoﬁnaﬁce Sténdar&s Stgndard 3D.2).
| In Cbnclusion of Law N;). 8, the.-Singlre Cd_mfnissioncr relied upon Crews v. W.R.. Crews,
Inc.,390 S.C. 15, 699_ S.'E.I2'd 189 (2010), in determining that Zurich shou.ld have adopted a flexible
apprc;ach in dealing with Plaintiff. However, Crews can be distinguished from the present matter.
In Crews, the insurer issued a letter to the insured requesting audit information. The record showed
that the insured.attempte'd to comp'l.y prior to the cancgllation of the polic.y. Furthermore, some of
. the information .was npf available'. T_he insured returned the conipleted audit form “sever_al da};s
before the scheduled cancellation.” Id. at 25, 699 SE2d at 195. |
Here, theré'is no evidence in the Record that Claimant attempted to cbml.aly-'with the »request.

for information prior to the cancellation. Théfe._was ﬁo substantial compliance priof to the
cancella_tio'ri, andvargu,ably no compliance at all until January of 2015: Here, the poliéy itself
: COntained ‘a.' prelirﬁinafy list of aﬁéwefs o commonls/ askéd questions concerning an audit,
Claimant wés aware his policy could Be cancelled .if he failed to _compiy with an audit. Claiﬁmt
| was fully ane of thé time period undér the law. As stated in ‘CreWs,-the assigned carrier must
“work with and assi_st_ the ... e;ﬁployejrl ... on problems relating tb coverage and service under the
plan.” Id. af 25, 699 S.E'.2d at 194. Here, the iﬁsurer did so by advising Clair_nant that failufe to

comply with the audit would result in cancellation. Zurich could not have worked on problems

-1497-
19



when Clai_rnant never ~reaclied out to Zurich to identify what problems he 'vslfas having. Tne policy
cancelled on Augnst 8A, 2014. Thereis nothing in the Assigned Risk Plan that rnandates an insurer
has to work with the insured to _eorrect deficits in the audit. énd reinstate a cancelled poliey.

- The Si_ngle Commissioner also based'his decision on events which occurred after the _-
cainoellation. In Findings of Fact 17 and 18, ihe Single Commission drewﬂattention to en October
23,2014 _letier which songht informaition to ooniplete the final endit and included language that
failure to comply mey result in cancellation. ’l’he' letter identified the policy period of April {l,
2014 .through April 4,-2015. (APA 811-8-1‘2).' ‘Thé Single Commissionei found this letter was
eonfnsi‘ng enough to induce Claimant to- believe his policy was still in effect, H'o.vs_rever, this finding
does not invelidate _ihe cancellation that _occuri'ed over '670 days previous.

Further, the flnding ignoresithe two other correspondences sent to Claimant, one before
~ and one after the October 23,2014 correspondence. On September 19, 2014, Zurich sent Claimant
a Premium Audit Noﬁce,‘c'leaily stati_ng the audit covered the policy period of April 4, ‘2014
through Augnst g, 2014. (APA'806-810). Claimani took no action. Following the_ October 23,
2014 corr_espondence, | Cla_imént again 'took'~ no action. On November 3, 2014, a third
‘corres.pond.ence was’ sent to C_laim‘ant,‘ again identifying the po‘licy oeriod from Anril 4, 2014 -
' through August 8, 2014. (APA 8'13-816). A fourth oorrespOndenee vlas sent on_Nosfember 5,
: 2014 whjeh also stated that the policy period terminated on August 8V, 2014. (APA 817-81.8). ‘
The Single Cornrnissioner conflated reinstating tlie policy vi/ith ihe prooesses for cancelling
the policy; The Single Commissioner essentially concluded that the policy was not properly
cancelled because Zurich did not assisl Claimant with correcting the deficits in the audit following _
cancellation. However, ag_ein, Claimant is at fanlt and ignored requests by Zurich. Again, iaking

~ Claimant’s testimony as true, even if Claimant returned information at the end of August, after the
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policy cancelled, Claimant was on notice that something was amiss when Zurich sent the
September 19, 2014 correspondence which clearly stated the pohcy was terminated August 8
2014, The letter requested a response by October 4, 2014, but Clalmant did not respond Even if, .
as the Single Commissioner found, Ctalmant felt he mamtalned coverage, he once again failed to | '
comply with an audit request. The Single Commissioner’s ﬁndings that Zurieh failed to assist
Claimant are erroneous, as the JRecord shows .attempts by Zurich to ascertain.information from
Claimant, but Claimant did not respond. Claimant was the rton—eooperative entity in this matter, -
vnot Zurich. _ |

The Single Commissioner also erred in his understanding of the mohies Claimant paid for
his policy, as recited in Findings of‘Fact 19, 20, and 21. The Single C‘ommissioner assumed
Plaintiff paid'for a pohlicvy which extended from April 4, 2014 until April 4, 2015. The Single
- Commissioner speeif'rcally found in Finding lof Fact 32 that Claimant paid for cot/erage and was. :
entitled to coverage from April 4.,“201_4 through April 4, 2015. The documents in the Record show
otherwise . | | | | |

.. Cla1mant pard the 1n1t1a1 down payment for the pohcy in the amount of $15, 928 00. (APA |

827) ThlS amount ‘was an estlmate to be rev1sed upon recelpt of the audlt 1nformat1on which
Zurich did not recelye‘ |

On November 3,;;2014, Zurich mailed a Premium Adjustment Notice for Cancellation
| Audit period of April 4, 2014 to August 8, 2014 for.an estimated total earned premium for the
: caneellation“pe,riod of $16,056. (APA 813-816, 827-828). This resulted m au Earned Premium
Statement being mailed on November 5, 2014 for $128.00, representing the difference in what
Claimant initially paid and what was due folloWing the cancellation ‘audit.in which Claimant

Vprovided no information. (APA 817-818, 828)..‘
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On January S, 2015, Zurich sent a second Premium Adjustment Notice for the cancelled
policy period of April d, 2014 to Auguét S, 2014, indicating a total earned -premium of $18,151
because of a revised payroll (APA 819-822, 828). Likewise, a second Earned Premium statement
was malled on J anuary 7, 2015 for addltlonal premium due for the period of Aprll 4, 2014 to
August 8,2014in the amount of $2,095.00, representmg again the dlfference in the total amount
paid and the total amount owed. (APA 823 824, 828). Claimant never paid any amount for any
'+ coverage beyond August &, 2014._ Tlte Stngle Commissioner’s ﬂndmg_ts erroneousand is contrary

~ to the documented evidence.

The Single Commissioner may have felt Zurich should have done more, and the Single -

Commissioner may have felt the post cancellation letters were confusing. Nonetheless, the law
states Zurich fully complled wrth the statutes and regulatlons in cancelhng the policy. To allow
Clalmant to escape h1s respons1b1htles Wthh he lawfully contracted for, v1olates South Carolma

contract law and undermmes insurance law. The court must enforce, not wr1te contracts of

1nsurance and must give pohcy language its plam, ordmary, and popular meamng B.L.G. Enters,

334 S.C. at 535, 514 S.E.2d at 330.

CONCLUSION

Based on the forego1ng, the Smgle Commrssroner erred in determmmg Metro’s policy with
Zurich was not cancelled and that coverage was in effect on November 20, 2014. S1mply put,
Zurich fully compl1ed with the statutes and regulatlons in cancellations the policy and Clatmant
as the owner of Metro, should not be perm1tted to escape responsibilities for which he lawfully
- contracted .when' he made a conscious declsion to ignore deadlines. Further, Zurich should not be
forced to provide lnsurance to Metro and Claimant beyond August 8, 2014, as Claimant did not

pay any premiums for coverage beyond that date.
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Respectfully submitted, this, the 15th day of November, 2018.

NTKOLED. HALTIWANGER
Hedrick Gardner Kincheloe & Gar@falo LLP
P.O. Box 11267 :

Columbia, SC 29211

(803) 727-1200

Attorney for Defendant

American Zurich Insurance Company
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
| WCC FILE NO. 1423018

Gregg Long, )
- 7 )
"Employee, )
Claimant/Respondent, )
| - ‘ )
Vs, )
)
Metro Construction, Inc., ) - , .
' : : )  SOUTH CAROLINA WORKERS’
" Defendant/Respondent, - ) ~ COMPENSATION UNINSURED
' _ ) EMPLOYERS?®’ FUND’S BRIEF TO THE
American Zurich Ins. Co., ) FULL COMMISSION S
- Defendant/Appellant, )
| - )
and )
. o , )
South Carolina Workers’ Compensation )
. Uninsured Employers’ Fund, )
’ . )
Defendant/Appellant. )
STATEMENT OF THE CASE

This matter arises from thé:Claimant’s Form 50, Réqucst for Hearing, datedeeptembef 20,

. 2017. _ In the Form 50: Claimant alleges ihultiple’ injuries suffered on November 20, 2016, while
- employed by Metro\Constructidn{ Inits Form 51 of October 13, 2017, Defendant/Appellant South

Carolina Workers’ Compensation Uninsured Employers’ Fund (“Fund”) asserted that the claim -

“is either coyered by. tﬁc America.n Zurich policy or not compensable,.as Claimant was the sole
proprietor (or presidént of a corporation in forfeit'ure) and failed to secure coverdgé for himself.”
Ijefendant/Appellant American Zurich Ins. Co. (“Carrier”) denied 'both coverage and
compensability in its Fonn 51 of October 20, 2017. Thé Employer did not file a Form 51. |

Fund filed a Motion to Add Party Defendant on March 24, 2017. The motion was based
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- on -the fact that, at the time of the alleged accident, Empioyer Corporation was"adminiétrativély
dissolved. The Motion was denied by Cqmmissibner Taylor on Aprii 19, 2017. -_Fund a;dpealed
the April 19, 2017, Motion Order by timely filing a Form 30 on April 27, 2017. The appeai was
‘dismidsed as interlocutory by Judicial Confergnce Decision and Order dated May 15, 2017‘. | |
The Single Commissioner issued his Order on August 22, 2018. The Single Commissioner
found, inter dlia, .that the Employer had coverage on the date of accideht ..th:ough Carrief.
However, the Single Commissioder‘also found that the Claimant was an employee of Employer
on the date of accident, that Claindant"s | injuricS wéfe gdffered in the course and scope of
' employment with Emj:loYcr, and that fhe majority rule regarding corporatidns in forfeiture should
) nof be applied in South Carolina. The Si_nglé Commissioner also made unnedessary findings that,
if the policy with Carrier .did lapse (though he found that it didn’t), the Claimant’s failure to sedu_re
coverage for himself'did not act as an election to withd;"aw from the Act and, in _such a hypothetical
case, Fund wouldvbe responsible for payment of benefits. | |
Both Fund and Camer tlmely appealed
| | ISSUE PRESENTED | |
L WHETHER THE SINGLE COMMISSIONER ERRED IN FAIUNC
- TO APPLY THE MAJORITY RULE REGARDING LIABILITY
FOR ACTIONS TAKEN BY. OFFICERS OF CORPORATIONS IN
FORFEITURE" ‘

FACTS

Claimant alleges thdt, on November 20, 2014, he suffered multiple injuries in an explosion.
Claimant alleges that, at the time of the incident, he was an employee of Employer. Employer was
incorporated on September 14, 1999 APA p. 742. Claimant is the sole shareholder and officer
(pre31dent) of Employer. Hr. Tr. p. 203, 1I. 10 - 20.

Claimant'capitalizgd Employer with a loan from himself to Employer, and that loan has
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never .been repaid. Hr. Tr. p. 203,1. 21 —p. 204, 1. 5. There is no board of directors. Hr. T_r. p.
204, 11. 8 - 9. There are no shereholder meetings. Hr. Tr. p. 2‘04, 1. 10—-11. Employer does not
keep eﬁy minutes. Hr. Tr; p. 204, 1I. 12 - 13. Claimant peesonally owns the property where
Employer condﬁcts business. Hr. Trp 207, 1. 20 — p. 208, 1. 2; APA p. 915. Exﬁployer uses
equipment personally owned by Claimant in its business (mcludmg a farm tractor and farm
L 1mplements) and does not payafalr rental price to Clalmant Hr. Tr. p. 210 11 4-15. Claimant’s
attorney mailed a check of $1,000.OO,'wh1ch was the penalty assessed by this Comss1on agamst
Empldyer for its failure to maintain workers’ compensatien coverage APA p. 917. Claimant
81gned the Comphance Agrecment w1th this Commiission on behalf of Employer. APA p. 918.
Employer was not in good standmg with the South Carolina Secretary of State at the time

of the incident. Hr. Tr. p. 21 2,IL7- 15 ; APA p. 916. The records show that Employer went into
~foffei’tu're on March 3, 2014. APA p; 916. 'fhe date of the incident is November 20, 2014. _Fonn"
50. Employer’s corporéte statu_e was-reihstated on December 14,2016. APA-p. 9,1.6.
o | ~ ARGUMENT |
I. WHETHER THE SINGLE COMMISSIONER ERRED IN FAILING‘ :

~ . TO APPLY THE MAJORITY RULE REGARDING LIABILITY

FOR ACTIONS TAKEN BY OFFICERS OF CORPORATIONS IN

| FORFEITURE? | ‘ :
Employer was admimsﬁatively dissolvedl on March 3, 2014. APA 916. The date of the
. incident is November 20, 2014. Form 50 Employer’s corporate status was reinsfated on
December 14, 2016 APA p. 916.- The primary question in the Fund’s appeal is whether, by\
conducting busmess purponedly on behalf of a corporanon in forfeiture, does the
Claimant/President of Corporation in Eorfelnne/Sole Shareholder of Corporation in Forfeiture

assume liability for the actions he takes? If s0, was Claimant self-employed at the time of the

accident? Fund asserts that Claimant was self-employed at the time of the accident.
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According to S.C. Code Ann. .§ 33-14-2‘1 0(d), “[a] corporation dissolved administratively
continues its corporate existence but may not carry on any business except that necessary td wind
up and liquidate its business and affairs . . . .;’ However, an administrétively dissolved corporation

“may bevreinstated uﬁder S.C. Code Ann. § 33-14-220. According to S.C. Code Ann. § 33-1’4-
220(c), “[w]hen the reinsﬁtement is effective, it relates back to ar;_d takes effect as of the effective
date of the adJniniétratiQe dissoiution and the corp_oration resumes carfying on business as if the

' ad‘minist'rative‘divésolution had never occurred.”

The issueis a maﬁer of interpretation of statute. | Whether personal Iiab_ility is_imposed'o'n
the officers in such sitﬁations has ﬁecn litigated in other courts, but Fund can find no reported :

_ opinion ﬁom South Carolina coﬁx_fs. As such, this is a inatter of first impression; In the Fourth
’ ~ Circuit case éf Moore v. Occupation'al Safety and Healtﬁ Review Commission, 591 F 2d 991, the
- issue is discussed extensively. The Fourth Circuit wrbtebthat, |

;X inajority appears to have construed their statutesb of dissolution as ﬁnpdsing

personal responsibility on the directors for any liabilities, whether in contract or in

tort, incurred in the continued operations of the dissolved corporatlons business

after forfeiture of its charter. This construction accords with what was the rule at
common law. -

'I:he Supreme Court of Vermont has aiso addressed this .issue. In Daniels v. Elks ‘Cl.ub of Haﬂfora,
the Court wrote, “Where the reinstatemex'ltvstatute does not explicitly address pcrsorial liability, the
majority rule appears to be that those who act for'the cérporatioﬁ after its tcrmination; but before
reiﬁstatcfnent, are personally liable for actions occurring during that period.” 2012 VT 55, 58 A.3d
925, 945 (2012), o |

It is undisputed that the South Carolina reinstatement statute does not address personal

hablhty The South Carolina reinstatement statute is silent on personal liability. If the maj onty

rule were applied here, Claimant/Employer would be personally liable for the actions taken during
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‘the dissolution. Here, becaiise corporations are creatures of statute and éaﬁnot carry on business
during fqrfeiture, the actic;ns that were taken by Claimént during the incident were.tgken on his
personal bcilalf. In this case, he became a éole proprietor that did not eiect o;ovérage af Employer |
| is ultimat_ély determined to be withou_t coverage), and, as such, hé is not be entitled to benefits, per
S.C. Code Ann, § 42-1;130 (“Any sole ‘pr_opri'etor‘ or partﬁer, upon this election [of obtgining
coverage through a carrier], is entiﬂed to benefits . . . .”).
If Fund is .required to pay benefits in this case, it will implement collections actions against
Employer. Under these facts, Emplo_yer"s. corporate veil will be thin. Accordiﬁg to the South
.Caroiina Court of Appeals in Hunting v. Elders, the eight (8) factors considered when determining
whethér the corporate veil can be pi"ercedv are: “(1) whether the ébrporétion was grossly
undercapitalized; (2) failﬁre to observe cofporate fomalitieg; (3) non-payment of dividends; (4)
insblVency of the debtor corporation at the time; (5) siphoﬁing of funds of thg corporation by the
dominant stock;holder; 6) ﬁon-ﬁ:pctioning of other officers or directors; (7) absence 6f éofporate
_recor&s; and (8) thé féct thai the corporation was mérely a facade for the operations of: the d'oininant
stbckhqlder.”_ 359 8.C. 217, 225, 597 S.E'._2d 803, 807 (Ct;-App.v 2004). This eight (8) factor
énalysis “looks to obserVance pf tﬁe corporate formalities by thedominani shareholders.” Stufkie
V. Sr’ﬂj), at 280 S.C; 453, 455 _—’56,4313 S.E.2d 316; 317 — 18." Here, no corporate formalities were -
observed and there was only one (l)‘-éhareholdef anda singlé officer: Claimant. |
Because of the reasons set forth herein and that may be heard at oral argﬁn;xents, Fﬁnd
hereby Appeals Findings of Fact Four (4), Five (5), Séven D, TwentyQThree (23), Twenty'-Fouf
(24), and Thiﬁy—Eight (38) of the Singie Commissioner’s Order. . Furt.her,‘ 1f the ultimate
determination is that Carrier did not provide cbverage to Employer on the date of incident, because |

Claimant was self-employed at the time of the incident, he is not entitled to benefits, and the Order .
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of the Sihgle Commissioner should be reversed.

CONCLUSION

For the forgoing feasons and the reasons that niay be set forth at oral arguments of this
* matter, Findings of Fact Four (4), Five (5), Sev.en D, Twenty-Three (23), Twenty-Four (24), and
* Thirty-Eight (38) of the Single Commissioner’s Decision and_Order issued on August 22, 2018,
should- be reverse&. The reﬁmning Findings of _Paét should be affirmed, as will be more fully
argued in the forthcoming Respondents® Brief from Fund. |

. Respectfully submitted,

'H PAbGETT LITTLEJOHN + PRICKETT

imothy BXillen
Attorneys for Appellant Fund -

Date: November 15, 2018
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

WCC FILE NO: 1423018

Giles Gregory Lon_g,
| | plaimant,
v. |
Metro Construction, Inc.
Employer,

MEMORANDUM IN OPPOSITION
TO ADDING PARTY DEFENDANT

and
Amen'ban Zurich Ins. Co.,

_Carrier,
and

South Carolina Workers’ Compensation -
Uninsured Employers” Fund, o

Defendants.

vvvvvvvvv.vvvvvvvvvvv'\/

TO: South Carolina Workers’ Compen.;;ation Commission; Timothy B. Killen, Es_cjuire, Attomney -
for South Carolina Workers’ Compensation Uninsured Employer’s Fund; Dewana F. '
- Looper, Esquire, Attorney for American Zurich.

PROCEDURAL HISTORY"

On March 27, 2017, the Claimant, Giles Gregory Long, received a motion requesting that
he be added as a Party Defendant in the above-referenced case from the Defendant, SC Worker’s
Compensation Uninsured Employers’ Fund (hereinafter referred to as “Defendant Fund”).

Specifically, Defendant Fund argues that the administrative dissoiut_ion of Mr. Long’s cbmpany,
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- Metro Construction, by a state agency “potentially” exposes the Claimant to “personal 1iabilit'y”
for any business liability of the corporation.  Defendant Fund bases its position on S.C. Code

Section 33-1 4-200, Grounds for an Administrative Dissolution and the case of Moore v.

Occupational Safefy _amd_Health Review Commission, 591 F.2d 991, 994 — 95 (4™ Cir. 1979) .In |
response fo Defendant’s motion, the Cl'aimant asserts that §.C. Code Seétior__l“ 33-14-220, | |
Reinétater'nent follpwing Admi_nistratix)e Dissolution provides the férﬁedy to the Claimant’s
potential liability issue raised by Defe_nda_nt Fund. SpeCiﬁcally, ASection 33-14-220 provides.that |
-the pfoper reinstatement of a corporation relateg back to the effective date of the adm-inistrativé

3 .
dissolution as if the administration dissolution had never occurred. - Claimant provides this

memorandum in opposition to Defendant Fund’s motion.

FACTS

The Claimant, Giles Grégory Long, filed a claim for Wéfkefs’ compensation benefits

vs;ifh Metro Construction, Inc, alleging a date of accident of November 20; 2014 whérein he
 sustained severe injuri¢s to his pulmonary, respiratory and digestive systerns,. back, ears, eyes,.

llun.gs, stomach, bilateral upper and iowgr extremities, hands, skin loss and scaniné.‘ AIthoﬁgh
_ Mr. Long is the owner of Metro Con‘structio~n, hé has ‘al'ways', ideritified and maiﬁtained_ himself
aé an employ@e of the corporation on all health and workers’ corﬁpensati_on insu;ance policies.

While the Claifnant agreés th;t Metro Construcﬁon wasl adlriinist:ativeiy dissollvéd at the

time of the accident, it is undisputed that the corporation wés properly »reinstated in December
2016 by the South Carolina Secretary of State’s office in accordance with S.C. Code Annotated
Sectioﬁ 33-14-220. Based’ on this reinstatement, Mr. Long contends that the statute slﬁeciﬁcally o

provides that the dissolution should be treated as if it never occurred.

o
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LAW

The controlling statutes governing the dissolution and reinstatement of a corporation in
South Cafblina are SC Code Annotated Sections 33-14-200 and 33-14-220 (Law
Coop, 1976) as amended. The pertinent portions of this statute state the following:

Section 33-14-200, Grounds for an Administrative Dissolution

a) The Secretary of State shall commence a proceeding under

Section 33-14-210(a) to dissolve a corporation administratively if:

(1) the corporation does not pay when they are due any franchise

taxes, taxes payable under Chapter 7 of Title 12, or penalties

imposed by law; (2) the corporation does not deliver its annual 1eport
'to the Department of Revenue when it is due; (3) the corporation is
without a registered agent or registered office in this State; (4) the
corporatién does not notify the Secretary of State that its registered
agent or registered office has been changed, that its registered agent
has resigned, or that its registered office has been discontinued; or

(5) the corporation's period of duration stated in its articles of incorporation
expires. (b) The Secretary of State shall dissolve a corporation pursuant
to Section 33-14-210(c) if he is notified by the Department of Revenue
that the corporation has failed to file a required tax return within sixty
days of the notice required by Section 12-6-5520. ‘

Section 33-14-220 Reiristatcment following Administrati{/e Dissolution

(a) A corporatmn d1sso]ved under Sectlon 33- 14 210 may apply to the
- Secretary of State for reinstatement at any time aﬁer the effective date
of d1ssolut10n -

(c) When the reinstatement is effective, it relates back to and takes effect as
of the effective date of the administrative dissolution and the corporation
resumes carrying on its business as if the administrative dissolution had
never occurred. ‘

Moreover, it is well established that statutes in South Carolina should be strictly
construed. “The words of a statute must be given their plain and ordinary meaning without
resorting to subtle or forced construction.” “Under the plain meaning rule, it is not Court’s place

when construing a statute to change the meaning of a clear and unambiguous statute.”

2
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 Thompson ex rel. Harvey v. Cisson Const. Co., 377 S.C. 137, 659 8.E.2d 171 (2008)

 ARGUMENT
Defendant Fund’s argument toladd the Claimant as a party Defenciant is without merit |
and its motion should be denied. While Mr. Long agrees.that Metro Constr_uCtion was
administratively dissolved at the time of the aliéged accident, this> fact is not controlling in the
current matter before the Commission due to the existence of S.C. Code Séétion 33-14-é20 (Law
Co-qp., 1976). Simply put, Mr. Long tool; the necessafy and appropriate steﬁs to have Metro
ConStmcfion reinstateci by the Secretary of State’s Ofﬁce and was grantgd reinstatement. The
_ réinstatement treats the corporate dissofutioﬁ-as if it never had oc;:urred, Defendant Fund dpes )
not deny that Metro Construétion was reinstated.
. Pa_régraph (c) of Section 33-14-220 provides that “When the reinstatement is effective, it
rela.tes‘back to and takes effect as.of the effective date of the administrative dissolution . . . as if
the administrative dissolution had hever occurred.” Henée, the reinstatement treats..the

dissolution as if it had never occurred thereby nullifying Defendant Fund’s .argurnent..

Defendant Fund improperly relies on the an_alysis provided in Moore v. Occupational
Safety arid Health Review Commission 591 F2d 991 (4™ Cir. 1979) by stating that “during the
forfeiture,” the corporation has been stripped of its legal m_andéte to exist.” (Defendant' Fund’s

brief, p. 2). However, the facts addressed in Moore are materially different frlomnthe Claimant’s

case currently before the Commission. While the corporation was in forfeiture at the time of the

proceedings against it in Moore, at this time, Metro Construction is not in forfeiture. Because of
" its reinstatement under Section 33-14-220, Metro Construction is entitled to all rightstoasa

business entity and its previous dissolution is treated as if it never had occurred. Again, based on
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the plain meaning of Section 33-14-210, Metro Construction’s reinstatement relates back to the

effective date of the administrative dissolution and the corporation resumes carrying on its

business as if the administrative dissolution had never occurred.

'CONCLUSION

The Claimant asserts that the Defendant Fund’s motion to add Claimant Long as a Party -
Defendant is without merit and that it should be denied. Further, Claimant requests that the
hearing previously requested by form 50 be scheduled to determine the issues of compensability, .

payment of past temporary total benefits, payment of past, current-and future medical expenses,

~and the d_eterrhination of the appropriate Defendant responsible for payment of these benefits.

Respectfully submitted,

—

Nicholas G. Callas »
ATTORNEY FOR CLAIMANT

April 4, 2017
A N
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