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STATE OF SOUTH CAROLINA ) o
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COUNTY OF GREENVILLE ) ' :
)
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person by depositing the same in the United States mail with proper postage affixed thereto:

Office of the Attorney General
Assistant AG Jacob A. Isenberg
P.O. Box 11549

Columbia, SC 29211
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STATE OF SOUTH CAROLINA - ) IN 'I'HE COURT OF COMMON PLEAS
) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF Tavaris Dewberry )
Tavaris Dewberry, ) Case No.: 2017-CP-42-4642
S.C.D.C. No. 354780, )
: )
Applicant, - )
, ) ORDER OF DISMISSAL
\2 )
)
State of South Carolina, )
: )
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief filed
by Tavaris Dewberry (“Applicant”) on December 18, 2017. Respondent made @ retutﬁm or

about April 12, 2018. The Court convened an evidentiary hearing into the mﬁ’ﬁgkﬁ« s.._

2019, at the Spartanburg Couaty Courthouse in South Carolina.  Applicant @a@m@ thepy
gq Q
hearing - and tepwsented by Susannah Ross, Esquue Jacob A. Isenberg; of the ﬁa Ca‘ohnD

Attorney Gene;al’s Oﬂice, reptesented prondent :é
Apphcant tesnﬁed on h1s own behalf at the evzdenuary heanng Apphcant s plea counsel,
Michael D. Morin, Esquire (“Counsel”) also testified. The Court had before it Applicant’s records
from ﬂxe‘South‘Carolma Department of Corrections, a copy of the original plea transcript, the
records of the Spartanburg Cousty Clérk of Court regarding the subject convictions, and the
| pleadmgs Aftera thorough review of the ewclence and testlmony in the record thls Court ﬁnds
the apphcahon for post-conwcnon rehef shall be dxsmxssed wnh pre_]udnoa ,
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A ‘L PROCEDURAL HISTORY |
Applicant is confined in the South Carolina Department of Corrections pursuant to orders :
of commitment of the Spartanburg County Clerk of Court. During its August 2015 term, the
Spartanburg County Grand J ury indicted Applicant for three counts of armed robbery (2015-GS-
42- 03859 03860 -03861) attempted murder. (2015-GS—41.-03862) and ﬁrst—degmee burglary
(201 5-GS-42-03863) The cha:ges stem from a July 2015 mcldent in whlch the Apphcant and two
other mdmduals broke into the victim’s mdence in an apparent robbery attempt. While

commntmg the robbery, Apphcant and the other assailants ulumately shot the victim two times

. before ﬂeemg from the scene wnh the Apphcant dnvmg the get-away car.

N f )
3 &
Michael D. Morin, Esquxre, repr&sented Apphcant and Solicitor Barry i %&eg and_,n
=2m
ZZR T
Asmstant Solxcltor Spenser H. Smith of the Seventh Circuit Solicitor’s Office, proseciit 55 @ ) e.;-—-
K
o

on Febmary 22, 2017, Applicant appeared in the Spartanburg County csuggf_,@emg'
: Sess:ons before the Honorable J. Detham Cole, circuit court judge, pled_ guilty to a@% roéery,

o a’tt\ehipmdn_x_mder, and the lesser included offense of second-degree burglary. Pursuant to a pleg
agreement entered into between Applicant and the State, the remaining two armed robbery ch_a.rggs
were dismissed. Judge Cole sentenced Applicant to imprisonment for cighteen years on the armed
robbery, eighteen years on the atterpted murder, and fifteen years for the burglary -chagge,-aﬂ to
be served concurrently. Applicant did not appeal his conviction or sentence.

IL. CURRENT APPLICATION ‘_
In his amended post-conviction relief al;plicaﬁon, Applicant alleges ._he is 'beiug held
. unlawfully for the following reasons:

1. Ineffective Assistance of Counsel = - -
a. Failure to advise of plea offer
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b. Failure to advice Applicant the State would have to prove to a jury that he
had specific intent to kill to get a conviction for attempted murder under
State v. King, 412 S.C. 403, 772 S.E24 189 (Ct. App. 4/22/15) which
would have been difficult under accomplice liability theory. .

c. Failure to raview drsoovery with Applicant prior to plea

d. Failure to advxse Applicant that his right to appeal the ruling on pretrial
motion to suppress statement would be waived after pleading guilty

. Failure to appeal the plea and sentence on behalf of Applicant

2. Involuntary Plea
a. Applicant was not advised pleadmg guilty would have his nght to

appellate review of the court’s ruling on pretrial motion to suppress and
the w-defendant received probation.

Applicant requests rehef as follows:

® “Sentence vacated, modrﬁed toa downward departure, or convrcuon revetse@nd
remanded for a new trial.” o

)18310
~ NP 0207

C]H”iﬁ:i

=
=3t
o=

At the evidentiary heanng, Applicant proceeded forward on the above-mentloned é%onsa
118 SUMM.ARY OF TESTIMONY PRESENTED AT EVIDENTIARY ﬁg&l‘lég ‘

Appllcant tesuﬁed on his own behalf at the evidentiary hearmg. Apphcant tesuﬁeﬁere

were no pretnal heurmgs. Thereaﬁer Apphmt testified he was supposed o have a hearing to
suppress the statement he gave at whach he says he was under the mﬂuence of drugs and alcohol.

_ Apphcanttestrﬁed Counsel pressured h1m to plea. Apphcant twuﬁed he was not a lookout

for the crime h:s oo-defendants comnntted Moreover Apphcant testlﬁed he had no knowledge

_. the crime was,tahng place. . ‘
Applicant testified ‘he pled guilty because he felt his co-defendants would testify
unfavorably at tual ‘He txnﬁed he would not have pled guilty with lcnowledge of the “intent to

kill* legal requirement. Apphcant further testifi ed Counsel did not adequately i mvesugate the: case,

Apphcant testified Counsel told him he would receive between ten to ﬁﬁecn years andhe .

: rehed on Counsel’s advice that the sentence would be no more than ﬁﬁeen years.

Applicant testified he directed Counsel tofilean appeal but Counsel fa:led to ﬁle an appeal

&7
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* 'On cross examination, Applicant testified he remembered waiving his right to. compel the '.
State to prove him guilty beyond a reasonable doubt at trial. Thereafter, Applxcant testified he
pled gmlty based upon the overwhelming evidence against him.
Plea Counsel
Counsel testified on behalf of Respondent at the ewdenuary hemmg. Counsel test:ﬁed he
-' has been a cnmmal defense attomey for sixteen years Counsel tesuﬁed he met w1th Applicant
‘about ﬁve umes He asked Apphcant about oo-defendants at the fust meenng Counsel testified
he tradmonally nges clients discovery right after receiving it
; Counsel stated he never guamnteed Applicant a specific sentence and he never guarantees

a specnﬁc sentenee unless entering a negotiated sentence However Counsﬂdpsu@d he

>“m S ™

tradmonally tells cllents he will advocate for certain sentences. Counsel adnn&@hg ﬂﬁy _tofi'gl'_:
Applicant he would advocate for ten to fifteen years. Counsel affirmed he wasgxg)ged-ﬁer k¥ |
‘andtha,thewasaware the Statehadtoproveadefendamhadthe specific intent to Iu‘ﬁératgmpt?
. murder. Counsel testified be did not pressure Applicant to plead guilty.
- Coussel testified he reviewed the co-defendants' statements. Originally, Counsel believed
~ Applicant was geisg to trial with his eo-defeﬁdams. Counsel testified this would have been
favorable to Applicant because the co-defendants' statements would not have been admissible.
. However, the co-defendants. eventually pled guilty and therefore, the co-defendants' statements
could then became admissible at trial. Counsel testified the co-defendants planned on testifying,
at trial on behalf of the State. This flip put additional pressure on Applicant to plead.” Accordingly,

Counsel testified Applicant pled guilty because his co-defendants flipped.

IV.FINDINGS OF FACT AND CONCLUSIONS OF LAW s
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This Count has reviewed the testimony presented at the evidentiary hearing; observed the
witnesses presented ‘at”the hearing, passed ‘upon their credibility; and weighed the testimony
accordingly. Further, this Court has reviewed the recards subinitted to it by the parties and the
legal arguments made by the attomeys, Pursuant to S.C. Code Ann. § 17-27-80, this Court makes
the following findings based upon all of the probative evidence presented.

~ A. Ineffective Assistance of Counsel

‘Applicant’s allegations of ineffective assistance' of counsel ate without merit; In a PCR
action, Applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance ef

counsel as a ground for relief, Applicant must prove that “counsel's conduct so tﬁ’qe}m@d the
G

proper functioning of the adversarial process that [it] cannot be relied upon as hgxg.garo&eedz
F-
Just result.” __Mg_t_qg, 466 U.S. 668, 686, (1984), Buler, 286-8%@1 m

><
:-SEZdat814

;_‘.LUﬂO

m“mg
m ._él u

In eva.luatmg allegauons of meffecuve as31stance of eounsel, the revnemng court apphee
the two-pronged teet outlined in M - First, Apphcant must prove that counsel’s
performance was deﬁclent. _P_‘L._m 466 U S. at 686; ngml_v,_% 300 S.C. 115, 117, 386

. SE.2d 624, 625 Q 989). Under this prong, the court measures an attorney s performance by its
. “reasonableness under prevaﬂmg profecmonal norms.” _Clzm 300 S C atl 17 386 S E. 2d at 625
(quotmg S_____, 466 U.S. at 690) The proper measure of perfonnance is whether the attorney
prov1ded representauon wnthm the range of competence reqmred in cnmmal wses Butler 286

S.C. at 442, 334 S E.2d at 814. “Counsel is strongly presumed to have rendered adequate assis-
tance and made all sxgmﬁcant dee:smns in the exercise of reasonable professmnal Judgment. Id
, (cxtmg trickland, 466 U. S ‘at 690) “When'counsel focuses on some issues to the exclusmn of :
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- others, there is 4 strong presumption that he [or she] did so for tactical reasons rather than through
sheer neglect.” Yarborough v. Gentry, 540 U.S:1,5 (2003) (citing Strickland, 466 U.S. at 690):
The Court, in ‘dete'mﬁnin'g deficiency, must affirmatively entertain the range of possible reasons

¢ounsel may have had for proceeding as they did. Cullen v Pinholster, 563 U.S. 170, 196 (2011);

ﬂarring;oo v. Richter, 562 U.S. 86, 109-10 (2011). “[E]ven if an omission is inadvertent, relief is
not automatic. Thé Sncth Amendment guarantees reasonable competence, not perfect advocacy :
Judged w;th the beneﬁt of hindsight.” Yarboroush at 6; ___&_ Mymyv_m, 901 F.3d 578,
592 (Sth Cir. 201 8) (“[C]ounsel’s performance need not be optimal to be reasonable.”) Applicant
must overcome tlns prwmnptlon to receive rehef Cherry, 300 S.C. at 118, 386 S.E.2d at 625.
Second counsel's deficient performance must have prejudlced Applicant such that “there

. is areasonable probablhty that, but for oounsel's unprofessicnal errors, the result of the proceeding
would have been dlﬁ'erem ” Qm 300 S. C. at'117-18; 386 S.E2d at: 625. - “The prejudice
analys:s requu'es the court decldmg the ineffectiveness claim to constder the gpta,htygf the

- evidence before the judge or jury.” thed States v. Basham, 789 F.3d 338, 371-% C%Oliz}

€0 & =
(quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 201 1)) N 0 ‘D ‘ z IM

O

In the context of 2 guilty plea, Applicant must show that there is a reaso@b‘!é prgbabﬂp
that, but for counsel's alleged errors, hel;he would not have pleaded guilty ano wo-lfld hav:mﬁsted
on going to trial. Hill v. Lockbart, 474 U.S. 52, 59 (1985). Because a guilty plea is-a solenm,
judicial adt_nissioo of the truth of the charges against an individual, the PCR applicant’s right to
contest the validity of such a plea is usually, but not invatiabl_y,b foreclosed. _S_e_e_ Blackledge v.

' Allison, 431 US 63,: 73-74 (1977) (“Solemn dectarations in open court carry a strong p;'esumpt_ion
of verity. The subsequent presentation of eonolusory allegations msupporteo by spedﬁes is

subject to summary dismissal, as are contentions that in the face of the record .are wholly.
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incredible.”). -Statements made durmg a guilty. plea:should be consxdered conchisively, unless an
Apphcant presents valid reasons why he or she’ should be allowed 0 'depart from the tmth of his
statements. Dalton v, State, 376 S.C. 130, 137-38, 654 S:E2d 870, 874 (Ct; App. 2007) (citing
Crawford v. United States, 519 F.2d 347, 350 (4th Cir. 1975)).

 The standards do not establish mechanical rules; the ultimate focus of inquiry mist be o

the fundamental faimess of the proceeding whose résult is being challenged Strickiand, 466 U.S.
at 696.. A court need:not first determine whether coursel’s perfomiance was deficient before

- examining the prejudice suffered by the defendant as a resuit of the alleged deﬁcren&es, §§n is

o

:amb.

:l

easier to. dispose of an ineffectiveness claim on the ground of lack of suffici e:i uej‘udrcf; that ' !
TEQ o
course should be followed. Id. at 696-97. 83%5“'""" :;;
.. L Failure to Communicate the Plea Offer S35 = T
4 2

Apphcant conrends Ceunsel erroneously told him entering a plea would result ina sentence
of no more- thanﬁﬁeen.yeus. DN (I SRS SR

Thrs Court ﬁnds Counsel’s tesumony to be credrble on the issue.: The record reﬁects
Counsel told Apphcant the plea court would not be bound by the recommended sentenoe (Tr 29-
30) Further ﬂre record reﬂccts Counsel advocated for the recommended sentence (’I‘r 30)
Counsel requested t.he plea court consrder ten years based upon the low end of thxs sentencmg
‘Tange. (’l' t. 3. On the other hand, the record farls to prov:de evrdence in support of Apphcant’
testunony Based upon the crrcumstances, this Court ﬁnds Apphcent dld not: provxde credrble .
testunony As a result, tlns Court ﬁnds Appllcant has failed to prove Counsel fa.ﬂed l:oj :
commumcatethepleaoffer S

Here, the followmg colloquy took place between the plea court and Applxcant

.,

TheCourt .Did your lawyer tell you what kmd of sentence-
" would be imposed if you did plead guilty?

 Page7of17



. 'Defendant No o »
'The Cour; » ' D|d you understeuc‘lkt'hax that sentence is gomg to be
left strictly upto me? . - e :

. Defendant:  Yes,sir.
The Court: ~ And do you understand that the potential sentences

. in the cases are 30 years for attempted murder, 158 e
) yearsforbmglarymtheseconddegreeandSOyears;urQ ]
L ‘ for armed rob_bery" >2¥m K =
; Lol T A L,
Defendant Yessn E‘%% o
899 o ITI
Sno
The Court. Undersmndmgthat,you sulltogo forwaxd and pléé@% __:": U
gailty? =5 3
3 — |

o | - Defendant: Yes, your Honor.
(Tr 19—20) Aceordmgly, th15 Coun ﬁnds the pla court gave an adequate colloquy about the

. sentence it could nnpose This Coun finds Apphcant has failed to prov1de avalid reason to explam
- his meonsmtent statements about understanchng the potentlal sentenee. ‘The Com‘t finds Apphcant
‘has failed to prove hé was prejudiced by Cotinsel's failure t6 convey the pleaoffer. ~ ~ =

L - 2, Failure toAdwse of the Speczﬂc Intentto Kill Requ:remem
Applicant contends Counsel deﬁelently faxled to advxse him the State would be reqmred to

prove Applicant had the speclﬁc intent to kill at trial.
Counsel te'stiﬁed the Stéte was going to‘teke-Applicant to“trial on alzempted murder. He
met with Applicant about five times: before the plea hearing and he was coinp'lete"lyjiprepgl\'ed for
Counsel testified the State belieM Applicant blindly fired shots into the: home and
planned to present this fact at trial. Couusel testified he was auvare of the specific intent to kill

requirement at this time and this could apply if evidence is presented at trial that Applicant fired
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shot into the home. Counsel believed this was going to beamaterial ssue a trial, Counsel testified
he also went over aecomphee habrhty extensrvely Counsel concluded he bad discussed all
material elements of attempted murder w:th Apphcant

On the other hand, Applicant testified Counsel never informed him of the specific intent to
kill requirement.

*" At the plez hearing, the' Sohcltor stated a8 shot was ﬁred at’ the home whllg,,Apphgnt was

', outside. (T 23) The Solicitor said Applicant was outsxde thh Ma.rtm. who a tocshf}e?l
z 2 ==
‘trial, (Tr. 23-4) The Solicitor sald Apphcant entered the home to tell lns co-detEhdants o hu;ry'
“up. (Tr. 23-4). Applicant agreed with the Solrcrtor s version of events. frrggghe&h%
questioned the victim about whether Applicant had a gun. (Tr. 35). The wchmsa_&d Appl.i't:ant &id
not have a gun. (T, 35). Howevet, the Sohcrtor indicated he questroned the credibility « of this
';responseﬁ'omthevxcnm. (Tr 35) RAUTR e o
| ACcordmgly. tlns Court ﬁnds the record supports Counsel’s version of evemts. This Court
finds it is more hkely t.'han not that Counsel dlscussed the specrﬁc mtent requlrement wrth
Apphcant. As a result, Apphcant has falled to overcome the burden to prove Counsel was deficient

g basedupon this alleganon. _ O
Apphcant eontends he was prejudreed because the facts are msuﬂicxent to eonv1et hrm
--under aceomphce habrhty ..»ubstantwe.y, if two or more combme together to oommn an unlawful
~act and, in executron of such cmmna.l aet, another cnme rs comrmtted by one of tbe actors, as a
_ pmbable or natutal consequence of the acts done in pursuanee of common desngn, all present

,parmnpatmgmthe unlawful undertalung areasguﬂtyasthe one who commrttedthefatalaet State
v.Crowe, 258 §.C. 258, 188 SE24 379 (1972), .

! At the plea heanng, Cor.msel stawd he drseussed aeoomplree hablhty emnsrvely thh Appheant. ('I'r 29)
Therefore. this is eorrobormd by thereoord. ‘
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Apphcant tesuﬁed he was never the lookout Apphcant teshﬁed he had no knowledge the

| onme attempted muzder was, takmg place and, therefore, Apphcant testified he could not: have

been an aeeomphce, .The followmg colloquy occurred between the plea court and Apphcant:

- The Court:

+ ... You could be found guilty of attempted mwurder by . -

- "I‘he Court

. Defendant:
T '--j..The Court:
Defendant:

(Tr. 10). Applicant confirmed Counsel told him what the State would have to prove for an

Indictment 2015-3862 charges you with attempted
murder. The State alleges that you did on or about
July 14% of 2015 with intent to kill, attempt to kill
Marlon Shermaine Davis with malice aforethought
expressed or implied by shooting him with a firearm,

committing those acts yourself or by acting in
concert with .other persons pursuant to common

conspitasy basically S
=iy
Attempted murder carries a sentence of up to ézg ,
years mjaﬂ Doyou undexstandthatchmge” E%_?!
Yes, 2ge
Doyou understand the potenual sentence" =

'Yes, sir.

» Do you want to plead gmlty or not gmlty to 1t?

Gmlty

1031 WS- NV

asiid

'attempted murder conviction. (Tr. 13). 'I‘he Solmtor stated two co-defendants shot the victim

‘inside the home, ('I‘r 23) The Sohcltor notlﬁed the plea court Apphcant was a lookout, w1th

knowledge of the plan to invade thls home. (Tr. 24, 25). The Solicitor sazd Applxcaht entered the

home, two or three times, to speed things-up. (Tr. 23-5). Moreover, the Sohcltorsa.tdApphcant

called a driver to pick them up from the home. (Tr. 24). Applicant said he agreed with the

Solicitor’s version of events, (Tr. 28).

e
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" - Accordingly, ‘this Coutt fisids Applicant presented inconsistent téstiniony ‘at his plea and
evideutiary hearings:Therefore; hie muist ‘provide. a-valid réason “to ‘explain why' the ‘oiginal
testimony was given. However, Applicant did not offer any explanation as to why he originlly
agreed with the Sohcttor Therefore, this Court ﬁnds he has not provxded avalid reason to depart
from the conclusive plw hearing statemems. As a result, thls ﬁnds Apphcant has failed to show
prejudice from: pleadmg guilty based UpoRn awompllce liability.

Apphcant contends he would have demanded a tnal 1f he had knowledge of the specific
intent to kill requxrement. The S C. Supreme Court held a defendam could not prove prejudice
wheré hns decision to plea was not based upon the error by counsel Goins v, State, 397 S.C. 568,
,.575 726 S. E. 2d 1,4 (2012) Apphcant testified he pled gmlty because of the stgrﬁﬁeant@mmt

of evrdenee agamst him. Moreover, Counsel testiﬁ'ed‘Applicant pled based upoii‘> 2 '-._ L ct @

| 2SO0
'co-defendants were gomg to provrde unfavorable test:mony at. tnal .THe dedrd _refd
S = 1
admlssxbxhty of lmfavorable statements played 8 srgmﬁcant role in Apphcant’s éémmto p_lm
<
(Tr. 30). This Court ﬁnds Apphcant‘s plea was based in part upon hrs co-defendgnts decrsmn to

d

tesnfy mﬁvcrably to h1m at tnal Aecordmgly, thts Court ﬁnds Apphcant was not pre_]udtced by

_any aIleged fatlure to adequately advxse h1m about the law of attempted murder.

| _ o 3.FazluretoRemezscovet:y _ _ o
Counsel tesuﬁed he revnewed the drscovery matena!s w1th Apphcanz extens:vely over the

Aoourse of ﬁve meetmgs Specxﬁeally, Counsel testzﬁed they spent2 great deel of nme rewewmg

the co-defendants' statements Counsel testrﬁed Appheant pled a&er ﬁndmg out that the co-

defendants plznned to testlfy agalnst him at tnal. Apphcant also testlﬁed he and lns Counsel d1d

not review dxscovery

<z,

Page 11 of 17




' Aeoordiﬂgly, this. Court finds it is undisputed Applicant plea was based in part upon the
co-defendants’ potennal unfavorable testimony, , Th:s corroboratec Counsel’s version of events |
which includes: rewewmg the eo-defendants' statements extenswely during msoovery dlscussxons .
Moreover, the reeord reflects. Counsel told the plea court he reviewed discovery with Apphcant.
(Tr. 29). Aecord.mgly, thls Court ﬁnds Counsel gave eredlble testunony onthe issue. Asa result,
this Cou:t finds Apphcant has ﬁnled to overcome the burden to prove Counsel faxled to review

Apphcant contends he was prejudiced by a failure to- review d;soove:y However,
Apphcant fmled to specxfy wh:oh piece of dxscovery they d1d not review together To reiterate, an
apphcant cannot prove prejudice where his decxsxon to plea was niot based upon the :y,leged error
by counsel. M 397 S.C. at 575, 726 SE2d at 4. This Comﬁnds@ﬁanaed

H:i

L REA =
' _based upon ms co-defendants' decision to testify unfavorably at trial. Accordingly, iﬁ@@mginds f
s Appheant was not pre;udmed by any alleged faﬂure to review dlseovery | >< o § § U
: 3

4 Fadure zo AdwseAppellata Cansequences to Pleadmg bej‘ore Pretrwl Mawns '=>

Apphcam contends Counsel failed to advise him of the right to appeal. Absent
extraordinary circumstances, such as when there is reason to think.araﬁonal defendant would want:
- to appeal (for example, because there are non-frivolous grounds for appeal) or when the defendant
reasonably demonstrated an interest in appealing, there s no constitutional requirement that a
defendant be informed of the right to a direct appeal from a guilty plea. Roe v. Flores-Ortega, 528
U.S. 470 (2000); Weathers v. State, 319 S.C. 59, 459 S.E.2d 838 (1995). |

. Counsel testified he informed Applicant of the right to appeal. However, Counsel testified
Applicant never requested him to file an appeal. Comsel tstiﬁed he did not beheve there were

any appealable issues.

&,
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- Additionally, the following colloquy took place between the plea court and ‘Applicant:

- The Court: -

- that you were in San Francisco, California, at the

Well @'defensé is 4 reason- why you shéuld not be ¢ ¢
. found guilty of a crime. As an example, if you are
" accused -of robbing a bank in Spartanburg, Southi’

Carolina, on January the 1% and you could establish

same time the bank was robbed, that would be an
alibi defense.” You couldn’t be guilty of armed
robbery in Spamnburg 1f you re in San Franclsoo

" “California.

Defendant:
The Court:

Defendant:
» - The Court:

" Detendaa

C he Cont:

Okay.

So that’s just an example There are multiple
defenses that nught apply to any glve.n case,

Yes, s1r

SoE_]ustnwdtoﬁndoutlfyouhavesomereaso

. why you think you should not be :found guilty Q’f S
thwe mm&s that you Te oﬁ'enng to plead gmlty to

No, s1r

N . v - . “ N - . X ,c
Well, do ‘you understand that 1f you dld have g
a

* s 'defense to a chatge when-you plead: gmlty W lt YO

 Defendant:
The Court:
.Defendant:

The Court:

Defendant:

&,

gwe up your nght to a.ssert that defense?

Yes, sn-
And you’ll be sentenced just as if you had pled
guilty, admitted your guilt or just as if a jury had
eonmde;ed the evxdence and found you ngty
Isthatwhatyou“nshtodo? .

Y&s, Your Honor

Did Mr, Monn expla.m to you ee.ch of the': .
. ‘constitutional rights that you have that you bave to - ..

gwe up if you want to plead guilty?

Yes, your Honor.
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(Tr. 14-6). This Court finds the record eorroborates Counsel’s versxon of events Moreover, this
; Court finds Counse] gave credible tesumony on thxs issue. Therefore, tlns Coun ﬁnds Apphcant-_- :

has failed to overcome the burden to prove Counsel advised h1m deﬁelently

Atthe evidentiary heering, Applicant departed from his decision to waive the right to
present a defense. Spemﬂeally, Appheant testified there should have been a suppression hearing
regau:lmg hls statement. Moreover, Apphcant tesuﬁed the suppress:on heanng would have
addressed a statement he gave at which he says he was under the mﬂuenoe of drugs and alcohol.
This Court finds Applicant has failed to provide a valid reason to explain his inconsistent
statements. | . |

dS
ﬂl

Apphcam contends he was pre_;udmed by Counsel’s faxlure to glve eorrec%éyxc@bout
>IFm - S

consequences of pleadmg guilty. An apphcant cannot prove prejudlee where hﬁ%mon © plez

- =58 o [
was not based upon the alleged error by eounsel M 397 S C at 575g26g£% at 47y

. 4 o <.
Apphcant tesuﬁed he pled gtulty because of the s1gm.ficant amount of ewdencgagamst hm!U

- Moreover, Counsel tesuﬁed Apphcant pled based upon the p:ospect h1s eo—defendants were gomg
to provxde mfavorable testimony at trial. Accordmgly, this Court finds Applicant was not

prejudiced by an alleged failure to adequately advise about appellate rights.

S. Failure to Appeal |
Applicant contends Counsel deficiently failed to file a notice of appeal. Courts must judge
reasonableness of counsel's conduct on facts of particular case, viewed as of mne of eouos_el‘_s .‘
“conduct. Roe v, Flores-Ortega, 528 U.S. 470, 476 (2000). Furthermore, counsel only has 2 duty

to consult with his client about an appeal when they have reason to believe either: 1) a rational

G’Zr < Page 14 of 17



defendant would want to appeal or 2) thls pamcular defendant reasonably demonstrated interest
'in appeahng Roe 528 U. S at 480 The courts mke mto ‘account mformauon counsel knew or
should have lmown at the tlme. Id Courts should also eons1der whether the conviction followed
a guilty plea based upon the followmg 1) pleas may s1gnal a defendant’s quest to end judicial

~ proceedings; and 2) pleas have srgmﬁcantly smaller scope of appealable issues. Id.

Counsel testified he tradxtlonally ﬁles a notice of appeal when client's request one. In this
case, Counsel tesnﬁed he nouﬁed Apphcant of lus appellate nghts and he doee Dot remember
Apphcant requestmg an appee.l Counsel tostlﬁed he dm not believe Apphcant tequested an
appeal. Finally, Counsel tesuﬁed he did not beheve there were any appealable issues.
‘Accordingly, this Court finds Counsel gave credible testimony on the issue. Therefore, th.l{,COm‘t

N
. ﬁndsApplwamhasfa.lledto ovemome the burdmtoprove Comselwasdeﬁcregty@:sg
: l. <@x
e v INVOLUNTARY PLEA . . . S§5%9 & =
Sl o e SRS I
Apphcant alleges lns gullty plea was mvoluntary based upon not know g " e wale

| ‘hrs nght to appeal for multrple reasons To ﬁnd 2 gmlty plea voluntanly andeno“ﬁgly, 4
‘ reeordmustestabhshthe defendanthad a full undezstandmgofthe consequences thls pleaand
the chargee agamstlum. Ml&at_e, 339 S C. 29 528 S.E 2d 418 (2000) Addmonally, the
plea colloquy can cure an alleged deﬁcreney if eounsel has not properly adwsed an applxcant about
the consequences of aceeptmg it.. Sﬁ _Vgglfe V. State 326 S.C. 158 165 485 S E.2d 36‘7 370

(1997) (slatmg that plea counsel s deficient perfounanoe can be cured by the plea court’

colloquy)

.. .- .2 Applicant contends he wanted to appeal.a motion to suppress as well 5s;his_ co-defendant
recemngprobauon. : L e

@}s— . ~ Page15of17




... .. Applicant testified there was:no pretrial motion to suppress his‘statement-but Applicant
testified tﬁ'eré was supposed $0.be a pretrial motion to suppress his statement.” »Appﬁ@ testified
he would not have pled if he had known it would waive his ri ght to appeal the failure to conduct a
pretrial motion to suppress his statement. | S
At the plea hearing, Applmnt waived his right-to present a defense during the plea
colloquy. (Tr. 14-6) Appliwht'aclcnowiedged this meant he would be sentenced as if’a jury found
hun gmlty based upen the ev1dence (Tr 14—6) Fmally, Apphmnt clatmed he discussed all

consutuuonal waivers wnh Counsel beforehand (T T. 14-5) -
Aooordmgly, thls Court ﬁnds the record estabhshw Applicant dlscussed the consequences

of pleadmg gmlty vmh Cmmsel beforehand Moreova-, the record estabhshs thg‘g:ourtgve a

sufficient colloquy on the consequences of waiving his right t0 a defense As a@@@ th@onﬁ’ﬂ
=59 5‘“

0

[
finds Appheantenteredahmmng and volunta:y plea of gmlty  ala e
e T 8as 2 T
, XS =
coeo LTS8 2 O
T R

V1. CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
| application. Therefore, this application for post-conviction relief must be denied and dismissed

with prejudice. A o
This Court notifies the Applicant that he must file and serve 2 notice of appeal within. thirty

(30) days from the receipt by counsel of written notice of entry of judgment to securs the
priate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,

appropri
409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in secking

G, -
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review of the denial of PCR.~Rule 71.1(g), SCRCP provides that if the Applicaiit wishes to seck
appellate review, PCR counse! must serve and: file a Notice of Appeal on the Applicant’s behalf,
Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

- for appeal.
ITIS THEREFORE'ORDERED:
- 1. That the Application for Post-Conviction Rehef must be demed and
dlsnnssedmthprejudmc;and o 4 L
2. | The Apphcant must remain in the custody of the South Carolina L

Department of Corrections.
AND IT IS SO ORDERED this_Z 7 day of Lefcomdia" , 2019,

N4

G. THOMAS COOPER |-

a3d

Presiding Judge =

L L . - Seventh Judicial Circuit . S0 S

' =23m &

( t . . 253 =

Ao a , South Carolina -<uza7‘-,.
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