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STATE OF SOUTH CAROLINA ) | |
) IN THE SUPREME COURT
COUNTY OF GREENVILLE )
' )
DENNIS RAY ALEXANDER , )
APPELLANT, )
)
)
VS. ) . CERTIFICATE OF SERVICE
) BY MAIL
)
. )
THE STATE OF SOUTH CAROLINA, )
RESPONDANT. )
)
1. I am the attorney for the Applicant in the above-captioned matter.
2. Regular communication by mail exists throughout the state of South Carolina and this is a proper
circumstance of service by mail. :
3. I'have this day served a copy of the Notice of Appeal on the above-captionéd matter on the following

person by depositing the same in the United States mail with proper postage affixed thereto:

Office of the Attorney General
Assistant AG Jacob A. Isenberg
P.O. Box 11549 :
Columbia, SC 29211

Attorney for Defendant

This 24 day of %&;% ,2020 .

IRECEIVE]Y) -
JAN3O .
§.C. SUPREME COURT
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} IN THE COURT OF COMMON PLEAS

Respondent.

STATE OF SOUTH CAROLINA )
} FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG );
~ Dennis Ray Alexander, } Case No.: 2018-CP-42-00871
S.C.D.C. No. 270129, ) |
. ) © .,
Applicant, ) 53 o =5
} ORDER OF DISMISSAL 23M & oy
v. ) 5% =
| ) 258 ©
State of South Carolina, 1 8 g 8 m 11
) =g S =
) §3 S )
23

)
)
)

This matter comes before the Court by way of an application for post-conviction relief

filed by Dennis Ray Alexander (“Applicant™) on March 12, 2018. Respondent made its return
on or about June 6, 2018. The Court convened an evrdennary heanng mto the matter on March

4, 2019, at the Spartanburg County J udxclal Center in Spartanburg, South Carohna. Appllcant
~ Was present at the hearing and represented by Susannah C, Ross, Esq. Johnny Ellis James Jr., of
the "Sout'h Caroli'na:‘Attomey General’s Ofﬁee, represented Respondent. : '
Applicant testlﬁed on his own beha]f at the evidentiary hearing. Apphcant s plea
counsel, Andrew J. Johnston, Esq. (“Counsel”) also testified. The Court had before 1t
Appllcant’s records from the South Carolma Department of Corrections, a copy of the ongmal
plea transcnpt the records of the Spartanburg County Clerk of Court regarding the subject
convictions, the pleadings, and Applicant’s federal sentencing sheets, The Court findsas

follow;: , o ,
L. PROCEDURAL HISTORY

Applicant is confined in the South Ca.rolinn Department of Corrections pursuant to orders

of commitment of the Spartanburg County C!erk of Court. Applicant was indicted at the May
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2016 terr"n of the Spartanburg County Grand Jury for attempted murder and possession of a

weapon during the'eonrmission'of-a'viol\entvcrirne (201 6-.GS-,42-02396, Cis. 1 & I). Applicant
was further md1cted at the October 2016 term for distribution of cocaine base (2016-GS-42-
05023), Andrew J Johnston, Esq represented Apphcant; Jennifer A Jo Jordan and Spenser H.
Smith, Esqs of the Seventh Circuit Solrcrtor s Office, prosecuted the case. On October 2,2017,
Applicant entered an _AE__ plea to the above mdrctments Upon the State’s recommendauon of
concurrent sentenees not to exceed 20 years, The'Honorable J. Mark Hayes, Il sentenced
Apphcant to 1mpr1sonment for congurrent terms of 20 years for attempted murder 5 yea.rs for the
weapon, and “tune served” for the drugs Apphcant dld not appeal hrs plea or sentence.

Present A ppllcatmn

In hrs post-convrcnon relief apphcamn. Apphcant alleges he is bemg held untawfully for

the following reasons

1. Ineffective a331stance of plea counsel, in that:

a. “No sclf-defense motion from counsel”
Counsel failed to investigate “Breaking and Entering in Residence”

b.
¢. “For handling of my Rule (5)” @ ~
d. “Shooting was in self-defense and protection of my family” %’ o § .
e. “4™ amendment violation” >Em S -
Zz0 o= k]
f. “No arrest warrant” <@ D e
2. Prosecutorial Misconduct: fg 5": I
a. “Coercron and threats to. prosecute to fullest extent of the law” - Q 8 8 = m
o &5 5 U
Apphcant. by and through PCR counsel, thereafter amended hrs application to ra aigp the cn

following additional grounds for relief:

1. Ineffective assistance of plea counsel, for: -
a. “failure to move for immunity or dismissal under SC Code Section 16-1 1-450;”

b. “failure to advise the Applicant that he could for i rmmumty or dlsmrssal under sc
Code Section 16-11-450 prior to plea;” , -
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- ve. “failure to advise the Applicant that the State would have t6 prove to a jury that ke
had specific intent to kill to geta conviction for attempted murder under State v,
ng, 412'S.C. 403,772 S.E.2d 189 (Ct. App. 2015)"

. “failure to assure that the Applicant received the benefit of his plea bargain which
was to have the sentence run concurrent to his Federal sentence » ‘

>

Apphcant requests rehef as follows

o “New Tnal or New Plea

At the evrdentlary heanng, Applloant proceeded forward only upon the amended a]legauons
I FINDINGS OF FACT AND CONCLUSIONS OF LAW |
This Court has reviewed the testlmony presented at the ewdennary heartng, observed the
witnesses presented at the heanng, passed upon thelr credlbrhty and welghed the testtmony
accordingly. Further, this Court has revrewed the records submltted to 1t by the par’tres and the
legal arguments made by the attomeys Pursuant to S C. Code Ann § 1'7-27-80 thts Court
makes the foIlowmg ﬁndmgs based upon all of the probatlve ev1dence presented o
A Ineft‘ectrve Asslstance of Counsel . :
Ina postfcdnviction relief acﬁom an applicent has the hurden of prouing the atiegations
in his or her applicationv.e Rule 71.1(e), SCRCP; Butler v. State, 286 5.C. 441, 334 S E.2d 813'

(1985). When an applicant alleges ineffective assistance of counsel as 2 ground for%eh;f Iﬁ.’or

nf
she mtmt prove “counsel’s conduct 5o undermined the proper functioning of the ﬁgﬁ&naﬁ 7

VCQ "“ —

process that the trial cannot be relied upon as having produced a just result.” Bud@, &»6 C atfv-g

442, 334 8.E.2d 441 (quoting Strickland v. Washington, 466 U. S 668, 686 (1984E ﬁheﬁopeD
measure of performance is whether an attorney provided representation within the range of
competence reqmred in cnmmal cases Id.

[C]ounsel is strongly presumed to have rendered adequate assistance and made all

significant decisions in the exercise of reasonable professional judgment.” Butler, 286 S.C. at
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442, 334 SIE;ZdA'at-.S'l}%,(Quotiﬂg Strickland, 466 U.S. at 690). The applicant must overcome this
présumption to receive relief, '-C“h’e y v, State, 300.8.C. 115,118, 386 S.E.2d 624, 625 (1989), -
“Judicial scrutiny of counsel’s performance must be highly deferential, as it is all too iempting
for a defendant to second-guess counsel’s assistance after conviction oran adverse sentence, and
itis e.Ilmtbc; easy for a court, examining counsel’s defense after it has proved unsuccessful, to
conclide that a particular act or omission of counsel was unreasonable.” Strickland, 466 U.S: at

689; Edwards v. State, 392 8.C, 449, 456-57, 710 $.E.24 60, 64.2011). “{Wihen counsel -

articulates a-valid reason for employing a certain strategy, such conduct will not be deemed

ineffective assnstance of counsel.”. Smith v, State, 386 S.C. 562, 567, 689 S. E 2d 629, 632

(2010) (citing Canrood V. State, 338 $.C. 103, 110, 525 S.E.2d 514 517 (2000))

Courts use a two—pronged test in evaluatmg alleganons of meffectwe assistance of

- counsel. First; the apphcant must prove that counsel’s performance was deﬂcxent Under this

prong, attorney performance is measured by its “reasonableness under professmnal norms.”
Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at 638). Second,
counsel's deficient performance must have prejudiced the applicant such that “there is a

reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

- would have been different.” Che erry, 300 8.C. at 117-18, 386 S.E.2d at 625 (extmg’ Stnckland

[~ S
466 U.S. at 694). With respect to-guilty plea’counsei, Apphcant must show that @ge :’
Z z I = .T’
reasonable probability that, but for counsel's alleged errors, he would not hav%‘.@@ed g.liltymd
TH @ I .
would have insisted on going to trial. Hill v. Lockhart, 474 USS. 52, 59 (1 98@ o § = :
25 S J

The standards do not establish mechanical rules; the ultimate focus of xﬁﬁi‘ry mpst bg Y

the fundamental fairness of the proceeding whose result is being challenged. Stnckland, 466

U.S. at 696. A court need not first determine whether counsel’s performance was deficient
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before examining the prejudice suffered by the defendant as a result of thé ‘i\lleged"diéﬁcieheiee; '

 ifitis easier to dispose of an ineffectiveness'claiin on the ground of 1aék of sufficient prejudice,

that course should be followed. Id. at 696-97.
* 1, Failure to Move for Immunity, Advise Regarding S.C. Code Ani, §1 61 1-450 '
Applicant alleges Counsel was ineffective in failing to move for immunity or otherwise
advise him regarding the Protection of Persons anid Property Act (heféinafter “the Act”). “When
applicable, the Act provides immunity from prosecution.” ‘State v. Curry, 406 S.C.“334, 752
S.E.2d 263 (2013). The Act provides:

A person is presumed to have a reasonable fear of imminent peril of death or great
bodily injury to himself or another person when using deadly force thatis
intended to likely cause death or great bodily injury to another person if the
person: (1) against whom the deadly force is used is in the process of uniawfully
entering, or has unlawfully and forcibly entered a dwelling, residence, or occupied
vehicle, or if he rémoves or is attempting to remove another person against his

.. will from the dwelling; residence, or occupiéd vehicle; and (2) who Uses deadlv S
force knows or has reason to belzeve that an unlawful and forclble entry or L

- unlawful -and forcible act is occurring or has occurred. ~ -

8.C. Code Ann. § 176-1 1-440(A). - However,‘the ‘above presumption does not ap'ply if the pe'r"sonzr

(4) against whom the deadly force is used is a law enforcement officer who enters
orattempts to enter a dwelling, residence, or occupied vehicle in the performance
of his official duties, and he identifies himself in accordance with applicable law .

- or the person using force knows or reasonably should have known that the person
entenng or attempung toenteris a law enforcement ofﬁcet -

étri

ﬁ"s |

e
L
HY 8! Vrﬂ‘i‘-ngE |

S.C. Code Ann § 16-1 1-440(B)(4) “A claim of immunity under the Act requn'e

>

determmatmn usmg a preponderance of the ev1dence standard[ r 1_ (cxtmg ﬁ% ﬁ €8n, Tl

TCO ~

i , ) =

392 8.C. 404, 709 S.E:24 662 o11)). 9B é’ m
RE8E '

: I

Apphcant test1f' ed he explamed h1s versxon of events to Counsel—namelgtﬁ%t h

:? Cn CVCD

heard law enforcement axmou.nce and identify themselves before they. storrned. the house—but

' acknowlegiged _t,het_the case would boil down to his word against theirs; On. crOSs-examihation,

Applicant testiﬁed l}e met with Counsel on two or three occasions. Applicant testified that
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though he saw some of his discovery, he did not review all of it with Counsel. Applicant stated
he pr_o‘i/i.dedv Counsel a lead to g,witgesét who could explain-why Applicant shot at the police
stoni]ing hig ‘h‘ousg.ll'lyl Qﬁeth@less, Applicant recalled-Counsef told him that accepting the plea.
offer would bé,zi"_gpod deal. Applicant testified he did nor plead guilty because he thought the -
State could conviet him.

 Counsel testified he filed motions pursuant to Rule 5, SCRCrimP, and Bradyv, - -
-Mg!yz lant_i, and recexved matenals he. understood and believed to be complete.- Counsel testified
he reviewed al of the discovery with Applicant. Counsel opined that the State’s plea offer was
favorablé to Applibém. Counsel declined to say there was o evidence to show that law - -
enforcement failed to announce and identify itself, but explained the challenges that faced
Applicant andwhy thé}:f. did not move for munumtv under the Act. First, -Appl_i.caht was asleep -
'whénfléw,é:hf@rceﬁ'lent' first arrived and was sa1d to have announced themselves. Second, the-
‘witness Applicant provided, his landlord, was sympathetic but not actually of any help. Third, -
Applicant’s co-defendant, Michael Goggins, gave conflicting statements as to whether he heard
the police announce and identify themselves before or afier storming in. Cou;scl noted that he
had a copy of the Act with the law enforcement exception HgMighted. Counsel éxplained tﬁat '
Applicant could have tried his Juck with an immunity hearing, and then pled guilty thereafter if it
did not resolve in his favor, but that he would have lost the favorable piea offer from the State in

the process. Counsel testified he would have attempted to invoke the Castle doctrine if the case

_ 1)
had gone to trial, but opined that Applicant’s chances of prevailing were “iffy.” :%' o '§
23m o
Prosecutor Jennifer Jordan testified she turned over all discovery in the &ugg Nordam R
T W
testified there were no police bodycam recordmgs of law enforcement’s arr1vaga.{id::;1 e i‘
. Rgg 2 M
ammouncement. . ..o o T R~ D
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. The Court finds no deficiency on the part of Counsel, nor any prejudice from the
deficiency.alleged. ‘Counsel condricted 4 redsonable investigation aﬁd'reiiiéwed the dxscovery N
provided in this case with Applicant: All discovery was provided to Cotnsel by the State.
Counsel fully explained the strengths and weaknesses of Applicant’s case, Goth in the context of
the State’s burden at trial and Applicant’s burden in proceeding to an immunity hearing, '
Counsel and Applicant weighed the value of proceeding to an’ imimunity hearmg égaihéf the fact
* that they would lose the plea offer by doing so, atid determined they did: not wish'to risk the
favorable plea offer on a slim chance of prevailing. The Court finds that given the facts before it,
Applicant has failed to-show that had he procéeded to an immunity he‘driﬁg," e would have
prevailed. To the contrary, based on the record before this Court, the Court ﬁndstherelsno
credible evidence to refute law enforgeme_nt’s‘ anticipated testimony théf they knocked on the
door, announced their presence, and identified themselves as pi)'Iic":iefl_)_efoV_re_’:s‘*t‘_o,"_i'x'xjihg1 thehouse "
For all of these reasons, the Court finds Applicant has fai led to meet his’”bwdep‘:’ot‘ showing any
deficiency on the part of Counsel, or eny prejudice from the deficiéncy alleged, and his re_'qu‘est‘ _I
for relief by way of this allegation is DENIED.

- 2. Failure to Advise Regarding “Specific Intent” . . e

- Applicant allegcs Counsel was meffectwe in failing to. advise Apphcant thatrthe Stat;

BEow. . 988
As explored in the previous subsection, Applicant and Counsel discussed.‘th 1£f§em
versions of what. happened on the night of the raid, as would be relevant to consxdenng the |

State 5 ablhty to prove Spe(:lﬁc intent. At the evidentiary hearing, Apphcant did not speclﬁcally
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mention whet,hc_:rfdhg,-wﬁasiolj was not advised of the element of specific intent. Counsel testified:
he explained King to Applicant and appraised him that the State would have to prove specific .
intent béydx';d a rcgsdnablé doubt.

S _i"‘I“he‘"Cblii"tﬁndS Couhsel informed Applicant that the State would have to prove specific
iﬁt'éiif beyond a reasonable doubt in order to convict him for attempted murder. ‘Counsel and
Applicant fully discussed the facts in the case relevant to thé issue of specific intent, Counsel
“ed‘bly tesuﬁed “’ﬂ“sl’omt at the evidentiary, hearing, and notes that Applicant offered no . -
testimony to dispute Counsel’s recollection. A-pplicant has failed to meet his burden of showing
Counsel was déﬁéieht‘ in adﬂ'ising lum of the elements of the charges against him; accordipgly, ,
his request for relief by way of this allegation is DENIED.

s, Failure to Ensure Concurrent Federal Sentencing -

o . TheCourt r;s—‘.jécis. AApplicgptis;cOmenﬁpn that Counsel was ineffective for failing to . -
ensure his '.srfa';efahd i‘édérla]"'se_'n_t_e_r’icés_ WOﬁld.ruﬁ concurrently because they are, in fact, running’
concurrent to one ano_thc_r. ‘,‘The sentence of a person convicted of a federal qffense commences

to run from the date on which such person is received at the penitentiary.” Clark v. State, 321

S.C. 377, 379, 468 S.E.2d 653, 655 (1996) (citing Thomas v. Whalen, 962 F.2d 358 (4th Cir

~u
1992)); see also 18 U.S.C. § 3585(a) (stating the same). “Multiple terms of 1mpn§§)fii‘xcn§
S>xRm :a-
==
imposed at the same time run concurrently unless the court orders or.the- statutej@n@tes-that tlf[E
~ ;t: ]

terms are to run consecutively. Multiple terms of imprisonment imposed at d1€ mgnmﬁ mnrn

consecutively unless the court orders that the terms are to run concurrently.” 18 H S" C. é§84(a)

see also Setser v. United States, 566 U.S. 231 (2012) (holding a federal district court has
discretion to run a _federal sentence consecutively to an anticipated state sentence). However,

where a state term of imprisonment is anticipated to result from another offense that is “relevaiit” -
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conduct” to the offense for which a defendant is sentenced in federal court, thie faderal senténce
“shall be imposed to run‘concurreritly to the anticipated term 6f iniprisonment.” Federal " ™~

Sentencing Guidelines Manual § 5G1.3(c); see also United States v. Olmeda. 894 F.3d 89 (2d "

Cir. 2018) (remanding-for resentencing where a federal district court faile('i’t'b:.'téké)iﬁté"atl’:count §
5GL3(c). - - S Lo : . I
- +“Although a state trial judge may properly order the senténces which he or she imposes to

run concurrently, or ¢onsecutively; to-each other, a state court is without authotity to modify or
place conditions on a sentence from a foreign jurisdiction.” Clark, 321 S.C. at 379, 468 S.E.2d at
655. Accordingly; where a defendant is subjéct to 4 federal sentence and a state court
subsequently imposes & separate sentence intended to run concurrent to the federal sentence, .

' there is only one way to-effectuate the state trial court’s order: have the defendant delivered to-

| federal custody to serve his federal sentence, 1d: ‘Federalcustodvcan bQ,Qﬁiabﬁﬁhéd éithér by
physically delivering the inmate into-the cistody of theEFédera_l Bureau of Pnsons,orby
designation of the state piison in which the inmate is incarcerated by the Federal Bii_r_'ealu.bf o
Prisons as the inmate’s place of federal detention. See 18 U.S.C. 3621(b)

At the evidentiary hearing, Applicant testified he thought he would be ~scntenced to less .

=
than twenty years, and that he thought his State sentence would run together mtzli ﬁ@de@
b m ;,,,
{
sentence. However, Applicant testified he Jater leamed t‘rom a “‘case worker thﬁ@gfe r';?
sentence could not run concurrent with his State sentence. Pressed by the Stat&p,&ssg m
Tedodr”

examination, Applicant affirmed he would go forward with his PCR even if his %ﬁ’&e‘ and.feder:

6

sentences were run concurrent.
-~ Counsel testified that-he was concemed Appliéant was no_t receiving the benefit of his |
plea bargain, and that the ten year federal sentence was not runmngconcurrentto the Stﬂafe o

1
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sentence; Counsel thusscnt Applicant 2 letter explaining his concern. -(Applicant’s Exhibit #1).
'chur;’sel also brought Qa_rm to Applicqgt§§ attention. Counsel testificd theplea ... -
aéreeﬁent was favorable to Applicant. On cross-examination, Counsel clarified that he did not
rep'{rgsght,Apﬁli;_:'ahﬁ on his federal charges, but that he delayed his plea in state court in order to
ensurs the ;’i_led and sentence was entered subsequent to the federal sentence. Counsel also - -
él;ariﬁédvthai'he did iot promise Applicant he would receive a concurrent sentence, only that the,
State would recommend it. Counsel recalled that he adyised Applicant that the Judge could
sentence him without regard to the State’s recommendation. Counse] learned of the sentencing .
issue after being notified that Applicant had filed for post-conviction relief, and testified that he-
assumed the Federal Bureau of Prisons would ha&e picked Applicant up to take him into custody.
Counsel also testified that he did not know for certain that the federal and State '»_sentence.s were . -
not runnmg concurrent. Counsel confirmed that the concurrent character of the sentences was a
critical aspect of the plea deal.

Subsequent to the evidentiary hearing, Respondent contacted this Court by e-mail on July
5, 2019, and provided copies of Applicant’s indictment in fedcral district court, as well as his
sentencing sheets (i.e. “Judgement in a Criminal Case’) on the federal charge. Respondent
formalized its communication and request to supplement the record by “Motion to Supplement
Record, Amcnd ‘Request for Proposed Order” filed August 14, 2019 (heremaﬁer ﬁﬁpoﬂnt s
Motion™). The second page of the federal judgment mdlcates a sentence of l2§§t§tbs§ be 2?
on August 22, 2017, and further indicates that “[tIhe state facility is demgnaté? as ﬂ?e g; m
incarceration location for the federal sentence until such time the defendant is gnﬂnd@gl, to ) 4
federal custody.™ (Respondent’s Motion Exhibit #1). Respondent further provided an ¢-mail

communication from the Federal Bureau of Prisons to indicate that the federal sentence was
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indeed astive and runnirig concurrenit to the state séntence, and that Applicant's projected
“release” daté on the federal sentence'is November 28,2014, dnd wouIdothenmse “maxout” on -l
March 13, 2026. (Respondent’s Motion Exhibit #2). S

" Applicant has filed nb objections since the filing and service of the motion. The Court~

o

grants Respondent’s motion to supplement the record, and its request to submit a proﬁdééﬁ order
roflecting the additional information contained therein. I
“In light of thé information to Conclusively establish that Applicaht's féderal sentonce is
running concurrent to his state sentence, and vice-versa; the Couit finds that Appﬁcarif’;s claim
that Counsel failed to ensure his sentences were running concuirent is without factual basis, =
Accordingly,. Applicant cannot show any deficiency on the part of Counsel Ey way of g
- allegation, or any prejudicé from the doficiency alleged, and his request for relief is DENIED,

&
= Ao

| 2, 8
- : L AP s . BT B> '57
' -+ [Conclusion and signature on following page] -+ "<&G=x = = 14
-

_ %)
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III. CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
‘application. Therefors, this applicétion for post-conviction relief must be denied and dismissed
- with prejudice.
This Court notifies the Applicant that he must file and serve a notice of appeal within
thirty (30) days from the receipt by counsel of written notice of entry of Jjudgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 8.C. 453,

409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
appellate teview, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf,
Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures
for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the South Cg ir
» . Department of Corrections. . : o
2 7

AND IT IS SO ORDERED this 7 . .day of

: SA.RKusso. . ...~
Presiding Judge

'. ,
f:/o%., South Carolina
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