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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Mark Hayes, II, Circuit Court Judge

2018-CP-42-0711

Brittany C. Foster, .......ccocevuereuene Appellant,
V.
The State, ...ocovvvverrrieeeeneee, Respondent.

NOTICE OF APPEAL -

Brittany C. Foster appeals the Honorable J. Mark Hayes, II's Order of Dismissal filed January 24,

2020.
This2#” day of ,2020.
Susannah Ross, Z(ttomey at Law
- -330-E. Coffee St.
Greenville, SC 29601
- -(864) 242-0029
Attorney for Appellant
Other Counsel of Record:

Jacob A. Isenberg, Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3970

Attorney for Respondent




STATE OF SOUTH CAROLINA )
) IN THE SUPREME COURT
COUNTY OF GREENVILLE )
)
BRITTANY C. FOSTER, )
APPELLANT, )
)"
)
VS. ) CERTIFICATE OF SERVICE
) BY MAIL
)
. )
THE STATE OF SOUTH CAROLINA, )
RESPONDANT. )
)
1. I am the attorney for the Applicant in the above-captioned matter.
2. Regular communication by mail exists throughout the state of South Carolina and this is a proper
circumstance of service by mail.
3. I have this day served a copy of the Notice of Appeal on the above-captioned matter-on the following

person by depositing the same in the United States mail with proper postage affixed thereto:

- Office of the Attorney General
Assistant AG Jacob A. Isenberg
P.O. Box 11549 :
Columbia, SC 29211

Attorn”ey for Defendarft

-5 2020

This _Z_Fday of .S



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
)
Brittany C. Foster, #372413 ) Case No. 2018-CP-42-0711
Applicant, )
) _
v. ) ORDER OF DISMISSAL
)
State of South Carolina, )
Respondent. )
)

'fhis matter comes before the Court by way of an application for post-conviction relief
filed on February 27, 2018, by Ms. Brittany C. Foster (Applicant). Respondent made its Retum
on or about May 31, 2018, requesting an evidentiary hearing, An evidentiary hearing into the
matter was convened on November 8, 2018, at the Spartanburg County Courthouse in
Spartanburg, South Carolina.

Apphcam was. present and represented by. Susannah Ross Esqm;e

n

represented by Jordan A. Cox, Esquire, of the South Carolina Attorney Generaﬁg
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evidentiary hearing, Apphcant testified on her own behalf. Applicant’s annf@s;q StqphamU
Gosnell,, testified for Applicant. Respondeut called Robert B. Hall Esqulre, (‘&unsel"? as a
witness at the heanng “After a review of the record and all evidence presented, this Court ﬁnds |
Apphcant has failed to meet her rcqu:sme bm'dcn of proof and denies the apphcatwn

PROCED URAL HISTORY

' The records before this Court establish Applxcant is presently confined in the South
Carolina Department of Corrections pursuant to orders of conﬁnemcm‘ of the Spartanburg

County Clerk of Com-t. During its August 2016 term, the Spamnburg County Grand me

indicted Apphcant for possessxon of methamphetamine (2016-GS-42-4423), unlawﬁ:.i carry ofa .

pistol (2016-GS-42-4427), murder (2016-GS—42-4429, and possession of & weapon during thq.' I

o



qqn;@ission ofa yiolentcrimq (201690‘8-42-4429) Robert B. Hall of the Seventh Circuit Public

- Defender s Office Tepresented Applicant. Solicitor Barry Barnette of the Seventh Circuit
| Sohcltor ] Oﬁice reprcsented the State of South Carohna.

‘ On Apnl 27 2017, Applicant pleaded gmlty as mdwted before the Honomble Letitia H.

- Verdm in Spartanburg County, South Carolma Judge Verdin sentenced Applicant to

- mpnsonment for three years the drug offense, one vear for the unlawﬁxl carry of a pistol, forty

years for tmurder, and five years for uniawﬁ:l possession of a weapon during the comlmssmng‘a

N v1olent cnme Judge Verdin ordered the sentences to run concm-rently
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_ Applzca.nt ﬁled a tzmcly notice of appeal By order dated July 17, 202;::1& S

, Carohna Court of Appeals dismissed Applicant’s appeal due to the failure to pro §8@ﬂi t
. P JU
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nND
explanauon, as reqlured by Rule > 203(d)(a)(B)(iv) of the South Carolina Appellate c?m Rufs.

State V. Foster S C Ct App. Order ﬁled July 17, 2017 'I‘he .Remittitar was 1ssued on August 3,
N _‘2017

FACTUAL HIS] ORY

On or about May 30, 2016, deputies with the Spartanburg County Sheriff's Department

l cated an abandoned vehicle floating in Iake Bowen, near Inman, South Carolma Blood%
WQS
teidence-ef injury were'found inside the vehicle. Deputies determined the vehicle belonged to

ony Bxggexstaﬁ‘ (“Victim™), who at the time wa;ﬁlwmg thh Applicant and her boyfriend
beli eved 4o b e

On June 2, 2016, Applicant was a backseat passenger of a black colored vehicle traveling
‘in Spartanburg County, South Carolina. After being unable to identify the expiration date of the
vehiqle’_;»tcmppx,axy wg, a deputy with the Spartanburg County Sheriff’s Department attempted a
traffic stop The vehicle did not immediately pull over, continuing down New Cut Ra., before

. P



. making a subsequent tirn on to Broadcast Dr. aiid stopping for liw eriforéement. Thcdnvcr of
the vehicle informed the Deputy her license ‘was ini‘the trunk of the éar in her pursc After the
driver opened the trunk and began searching for her idenﬁﬁcétibﬁ; the Deputy observed multiple
plastic bags. One of the plastic bags tested p‘oéitive’ for rhethamphetamaé.z'fh‘d driver of ‘the
vehicle indicated the front-seat passenger possessed a pistol. After a search 'of the ﬁéhicle’s
interior, Officer’s found a stolen handgun and marijuana. Apphcant and the &ont-seat passenger

- Mr. Hines, were artested dnd chiatged with' possess:on "of 4 stolén handgun and possessmn of
manjuana The driver was charged with other vmlatlons, but unrelated to ‘this PCR action.

Aﬂer being arrested; Applicant was transported to the Spartan'burg County Shcnff’s

‘ Depanment Deputy Clark T. asked to Speak with Apphcant conce.mmg the dlsappearance of her
‘roommate, Victim. Dunng the mtemew Apphcant admmed to shooung and ]nlhng chtlm
while riding in’ 2 Victim's car. Apphcant 1dent.u"ied Hmcs as bemg prescnt at the‘&me c@the
shootmg Apphcant admitted to dJsposmg of chnm’s body and vehicle. Hmes v@siﬁ%eqhnﬂy "T]

mterv1ew by Deputxes admitting to his mvolvement in Victim’s death and mﬂ&g@pu&s mr—

QQO -
Iocaung Victim’s body Hines admitted to provxdmg Appllcant with the handgugmd Eﬂnno
VICtlm ) , ' 5 -

&L EGATIONS
- In hef application for post—convwnon rehef, Apphcant alleged sheis bemg unlawfully R
held in custody for the following reasons:
1. “Ineffective assistance of counsel, counsel niot prepared for trial”
- 2. “Individual issues to be amended”
3, “Misrepresented, felt coerced to piead guilty”
On Septetber 4, 2018, Applicant amended her application to reflect the following additional

allegations:



L Incffective Assistance of Counsel e mme g e e
& TFailure to object to misstatement of facts during the guilty plea when the Solicitor

states the car Applicant Was a passenger in was pulled due to an expired tag when the .

car had an unexpired paper tag:
'b.” Advising the Applicant to plea without explaining that she may have been able to get
" - her confession suppressed as fruit of the poisonous tree or because it was not
knowingly and voluntarily made due to the fact her statement was given when she
_ was incompetent because her mental health issues and the fact she was actively under
© the influence of drugs; - : : L
.. & Failure to review discovery with applicant;
4 Advising applicant to plead gnilty or the Court would hang her after a trial;
. & Advising the Applicant to plead guilty to murder when her history of mental health
" issues and Sexual assault would mitigate her actions which she states were cosiced by
- . co-defendant, Kécnen Hines; - '
. f  Failure to interview witnesses; and )
g Failure to effectuate an appeal -

‘Due Process violations because the plea was not knowingly and voluntarily made and

. fundamental unfaimess that co-defendant Keenen Hines received a sentence of twelve

»

| Apelxcant B b

el e - TR ‘ _ Q28 =
A'ppl_icant tesﬁﬁed about her personal history of sexual abuse and dmg>|§§ _gippligant
téstiﬁed that when she admitted to Shooting »'Victim, shey was under the.iﬁﬂuena of (.fsﬁ-gs.
Applicant testified that Counsel provided her with _discovery, but did not review it ﬁm her.
Applicant testified that Counsel told her if she did not plead guilty, the plea judge “would have
her hung.” Applicant testified that if she kﬁew she was waiving all of her rights, she woq_ld not
have pleaded guily. I

Applicant testified that she admitted to rhé shooting of Viétim to prevent police from
questioning her boyfriend. Applicant testified she did so out of love, Applicant testified she did
not believe she had any available defenses. Applicant teéﬁﬁed that sﬁe would have demanded_ a
jury trial if she was aware her Staternent to police §oﬁld have been Supprc_sged.- Ai)plicant tgsﬁﬁle;l

that even if she lost the su;iprcséitﬂn issue, she would have Wanted 10 go to trial.

= ‘;4(
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Appheant t:estxﬁed that 1t was her dee:slon to plead gl.ulty on Apnl 27 2017 Applicant
_understood the- questtons asked of her by Tadge Verdin® durmg her gmlty plea proceeding.
Applicant- testtﬁed-thateﬁer-the Sohcxtor revxewed the facts durmg the plea proceedmg she
| admitted ber gmlty to Judge Verdm Apphcant tesnﬁed that she ‘was not coerced into pleading
4gu11ty | _ | |

Stephame Gosnell

" Ms. Gosnell Apphcant’s atiint; teetlﬁed oft het behalf Ms Gosnell testlﬁed that she cared
for Applicant from the tune Applicant was eleven years old. Ms Gosnell testified that Apphcant
was. sexually abused as a chﬂd and subscquently as a young adult. Ms Gosnell testlﬁed that

Appheant has used drugs and alcohol since she was a young aduit. Ms. Goenell te.snﬁed

Applxcant has suﬂ‘ered sexzures and an alleged mfelleetual dxsabmty Ms ;pﬁ'egd O'TI
_ . o zzgg R e
tesnfyforApphcantather plea hearmg. 2 l-'cuo ,',\_-’ -
. . . . e e . m EINTIPET
RobertB HaII Esqmre - 8o8 z M
: 25 » O

' Cou.nsel teetlﬁed that he has pmctleed taw smce 1986 Connsel teeuﬁg %atie
praegced ermnnal law has made up a majority of his practice. Counsel testified that he has
handled at least a balf dozen.murder cascs over the years. Counsel testified that he met with
) Applicant several times to discuss her case and they tiroroughly reviewed her discovery. Counsel
testified that it was clear to him Applicant believed she conld get a probationary sentence.

Counsel detailed the facts of the case, per the evidence provided in discovery and from
his own iﬁvestigatieh. Counsel testiﬁed' that Soiieitor Barnette accurately rewewed the facts for
Iudge Verdm dunng the plea heanng. Counsel tesuﬁed that although Soheltor Ba.mette
mrstakenly referred to the car tag as expired, the expected tesumony of la.w enforcement at trial o

would have been eonsxstent w1ﬂ1 the mczdent reports Counsel was eonﬁdent the oﬁicers would




jhav_e prqrided valid testimony to uphold the 1mnal traffic stop aad subSequent' search of the

‘rehicle. Co:rns‘el testified the vehicle was_ stopped because the officer could not see the |
exprrat:on date and the vehrcle drd not nnrnedrately pull over. Counsel drd not believe a “fruit of

_,the porsonous u'ee” argument would have been successful to suppress the staﬁement Counsel dld

-,.not beheve based ou his expenence handhng cnmmal defense cases, he had a valid suppresswn

issue for Apphcant’s confess:on to Vrctrm s murder. Counsel testified that if Applicant had

requested a tnal he Would have attempted to suppress the confessron statemenL

L Counsel testlﬁed Applxcant provxded muluple versrons of events. regardmg Victim’s

jshootmg. Counsel testlﬁed Applrcant ﬁrst mformed hlm she shot V’curn aﬁer he attempted to

sexua!ly assault lnm Counsel testified Apphcant changed her story to self-de@ae Ca'?’unsel

. -3 ;, l'l'l 3’
~ob‘lar.ned 2 mental health evaluatzon for Applicant. and she was found com t@

B e
, VConnseI tesnﬂed Apphcant was aware of her possrble lrfe sentence and mad gecisren

| : 'WAacoept the State's oﬁ‘er Cou.nsel testrﬁed that he does not give false hope his clreng gd a&hsedU

. Applrcant that 1f she went to trial, the ev1dence would likely result in her convrchta for murder

Counse] testrﬁed he advised Applicant that if she was convicted, the State would likely seek a

life sentence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the gppormnity-to review the record in its entirety and bas: heard the
testimony at the post-conviction relief hearing. This Court has had the opportunity to observe the
witnesses presented at the hearing, and can weigh their testimony and credibility accordingly.
These credrblhty ﬁndmgs have been applrcd to the Court’s findings and conclusions sct forth

below Below are the ﬁndmgs of fact and conclusrons of law as required pursuant to S.C. Code
Ann §17-27-80 (2017).



" “Iniffective Assistance of Counsel
'In & post-convxcuon ‘relief action, the’ apphcant bears t.he burden of provmg the

-allegatlons in his application. Butler v. State, 286 S.C. 441 442 334 S E2d 813 814 (1985)

- Where the application alleges ‘ineffective assistance of counsel 8 a ground for rellef the
applicapt must prove that ¢ counsel’s conduct so underrmned the proper ﬁmchonmg of the
adversarial process “that “the fnai cannot "be-relidd upon as havmg produced a Just resul »

 Strickland v. Washington, 466 U.S. 668 (1984); _B__t;t_lg, 286 S.C. at 443,334 S.E2d at 814 The
of competence required in ciiinal cases. The courts presume that counsel rendared adguate

. assxstance and made all s:gmﬁeant decxsnons in the exercise of reasonable profegz@ﬁ]@entﬂn

sS2F &
' ckl c_l, 466 U.S. at'689." Apphcant must overcome thxs presumpuon mstgeoto Ekewg"'

e relxef Chmv State, BOOSC 115 118, 386 SEZd 624 625 (1989) >8<88 § I
I = 2 N :

- The revwwmg court apphes a two-pronged fest in evaluatmg a;lleganonéfl me%ctwe
assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the apphcant must prove that
counsel’s performance was deficient. Id. Under this prong, the court mieasures an attomey 5
performanee by its "reasonableness under professmnal norms.” 1d. (quotmg Stricklan g 466 at;
688) Second, - counsel’s deﬁcxent performance nmst have preludlced the apphean; such that
“there is a reasonable probabﬂ:ty that, bat for counsel's unprofessional errors, the result of the
proceedmg would have been differ __CLe_xu, 300 S.C. at 117-18, 386 8.E.2d at 625. ' With
respect to gmlty piea counsel an applicant must show that there is & reasonable probabllny thar,
but for counsel's alleged &rrors, he would not have pleaded gmltv and would have msxsted on L

going to trial. Hill v, Lockhgrt,, 474 Us. 52 (1985)




Aﬁer careﬁrl revrew of the entxre record, mcludmg the testunony presented at the _

evxdenhary heanng bascd on ‘the.: standard drscussed above, thrs Coun ﬁnds Apphcant has failed -

to cany h1s burden of proof and has not establ:shed any meﬂ‘ecnveness of counsel Below are the

: ﬁndmgs m regards to each spec:ﬁc allegatmn of meffectwe ass:stance of counsel msed by

;Apphcant

Fazlure to ob_)ect to misstatement of facrs durmg the guxltv plea when the Solzcxtor States the car
’ A Iicant was a passenger in was puIIed due to an expired tag when the car had an unexpired

paper tag »
. Apphcant alleges Counsel was meffectwe for failing to ob_)ect to Sohcmor Bamette'
._ staternent of the facts dunng hcr guilty plea proceedmg Apphcant alleges Counsel should have

' obJected and con:ected the Smte’s description of why the vehicle was pulled over. Applxcant has

: falled to meet her burden of proof g =
. \ B % o =
F r
Dunng the gux.lty plea proceedmg, SoIrcxtor Barnette stated Apphcant’s veg ras g
<@X py

-stopped by law enforcement due to an explred paper tag The mcrdent repons-ahﬁﬁgel’s""
;; testimony during the evrdennary hearing make it clear the vehlcle was pulled ovebds §e —-_-E
officer’s inability to view the expiration date, as well as the vehicie’s hesuauon to pngl over,

law enforcement. Counsel testified that if Applicant had gone to tnal, he is confident the
officer’s testimony would have been consistent w:th the incident reports Applicant had the
opportunity to inform her counse] of the m135tatement of facts dmmg her guilty plea, but when
asked by Judge Verdin if she agreed with the facts as they were presented, Applicant responded
that she was guilty. Applicant has not asserted that had Counsel objected to the Solxcrtor 'S minor
misstatement, she would have forgone her guilty plea and pursued a jury trial,

- ‘Applicant has failed to meet her burden of proof This allegatmn is demed and drsmrssed

‘with prejudrce.

GB“H:.I



- “Advising the Applicant to plea without éxplaining that shemay have been alale' t“oﬂget her
confession suppressed as fruit of the po:sonous tree or because it was not knowingly.and:
-voluntarily made due to thefact her stdtément was given when she was incompetent because of
her mental health issues and the jact that she was acrwely under, the influence of drugs”

Apphcant alleges Counsel was meffectwe for advising her to plead guilty without
:explammg that she may have been able to get her confession suppressed as fruit of the poisonous
tree. Applicant alleges her statement would have been suppressed, as a result of an 1llega] seizure
| of the vehrcle she was ndmg in'at the tnne of ,her arrest. Apphcant alleges 1f she knew she would
have a challenge to her stop by pohce, she would have proceeded to trial. Applicant has failed to
rneetherburdenofproof ) e ;’:0 g

The stop and eventual search of the vehrcle in which the applicant wab%;gise@r mm
resulted in apphcant bemg taken into custody, would not have been suecessﬁﬂ%%ﬁengd at g
' trtal The stop ‘was rnade not only for @ tag tssue but also because. the 208 %ed t@
mmed:ately stop after bemg srgnaled by law enforcement to stop Cf tate V.. B_g‘ﬂer, 3§S .C.
198 (2000) Also her confessron to the murder is unrelated to the stop It is far more probably
| that she was gomg to be questroned by pohce about the murder, not because she- was a passenger
in the velncle where a gun and drugs were found but rather because she and her boyﬁ1end hed
been roommates w:th the deceased. To say another way, even if the search of the vehrcle was
' tmpr0pe'r as hemg beyond the probable cause he had to stop the vehrcle, her confesszon to the
murdper was not a rirutt of the search warrantmg suppressxon See er V. thhams, 467 U S 431,
a8 1084 SO

Appllcant further alleges that Counsel ‘was meﬁ'ectlve “for fatlmg to suppress her -
_confessron, because she was mcompetent at the tnne she gave the statement from her mental

health issues and drug use. Apphcant has farled to meet her burden of proof, “When estabhshmg

Strickland prejudice in the context of plea counsel’s failure to request a mental competency

. oy
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etelneﬁeg the applicant ne,ed ,only show a reasonable probability that he was incompetent at the'
time ofthe plea." Garren v. State, 423 S,C, 1, 12, 813 S.E.2d 704,710 (2018) (quoting Ramirez

v. State, 419 S.C. 14,795 SE2d 841 2017). Counse testified that Applicant was evaluated
pnor to her guilty plca and was found to be competcnt. Counsel testrfied that based on h:s own
| mteractrons wrth Applrcant, she fully understood her case and the consequences of her- gmlty
plea. Counsel tesnﬁed that although Applicant drsplayed difficulty remembenng parts of their
Tconversat:ons Applreant began to take nores and it helped her understand‘her situation, Counsel
' had no reason to beheve Appheant should have been recvaluated.
| 3 Apphcant presented no evrdence, other than her own statement that she was “extremely
| lngh” at the time of her arrest, to support & finding of incompetency. When pre§ﬁrted v% the
_Afacts of her ease at the gmlty plea proceeding, including her own confessmﬂ;tg% sl@nng:n
-Apphcant mformed the Court she was gmlty of all charges Applicant hae ﬁaﬂg % et her-.

oo )
: burden of proof Thu allegauons is denied and dismissed with prejudice. . . 8 % : o U
“ c o
) _ s ©
“Failure to review d!scove)y with client” > R r

- Applrcant alleges Counsel was ineffective for failing to review the discovery with her.
Applicant has failed to meet her burden of proof. Counsel testified credibly at the evidentiary
heanng Counsel testified that he received. discovery from the State and provrdedl the full
dlscovery to Apphcant. Counsel testiﬁed_that'-she met with Applicant on several occasions to
discuss her case, including reviewing the discovery file m full multiple times. Counsel testified
that in his thirty years of criminal practice, it is his common practice to review the discovery with
his clients in full, Counsel testified that he believed Apphcant understood the evidence against

her and based upon that evidence, she made the decision to enter a guilty plea. -

10/



- Applicant has failed toshow* Counsel rénderéd déficient pecformance. This allegation is
. denied and dismissed with prejudice: - RERTIR P
| . “.4dwsmg Appltcant to plead guzlzy or the Court would hang her aﬁ‘er :rml b
. Applicant alleges Counsel was ineffective for ad\usmg her to plead gmlty or 1he Court

would hang her after a trial. Applicant has failed to meet hier burden of proof. Apphcant alleges
that she was afraid to pursue & trial, based upon this statément from Counsel Apphcant was not
- redible at the evidentiary hearmg Apphcaﬁt adinitted to understandmg the questlons from
Judge Verdin during her guilty plea proceeding and understood she was facing up o a life
sentence if she proceeded to trial:- Applicant testified that it was her 'décisionxté.;iité; her guilty

plea, and that she was not coerced into doing so. - : R
,- Counsel testified: credlbly at the cvxdenuary heanng Counsel tesuﬁed ﬂ@cl;e @ not

 recall tellmg Applxca.nt that she would have beer hung after trial by the Coux'r., @ég;s n§ gu}é-n
: h1s chents false hope Counsel advxsed Apphcant that a conv:cuon was hkelfﬁs%l u;gn tbF""
| ewdence and she would be ‘better-off takmg the plea deal: Counsel tesnﬁed %81211 Aé?hc%.’

asserted a desire to g0 to trial, he would have done 80 on her behalf. Apphcant hs ﬂule@o meet

hcr burden of proof Tlns a[leganon is denied and dnsmlssed with prejudice.

“Advising the Applicant to pZead guilty to niurder when her history of mental health issues and
sexual assaulr would mmgate her actzons. which she statgs were coerced by co-defendant _
- S R TR " Kbened Hines”" ’
Applicant alleges Counsel was ineffective for advising her to plead guilty to murder

when her l‘.ustory of mental health issues and sexual assault would mmgaw her actions which she

: states were coerced by co—defendant Kcenen Hmes Applicant has failed to mcct her burden of

proof. Insofar as thts allegauon refers to Apphcant’s compctency. based on pnewous memal




health issues and sexual assault trauma, the f’mdmgs of fact were addressed m Allegauon 1(b)
and thxs Couzt mooxpomtcs the same ﬁndmgs _
Apphcant’s allegatlon that Connsel was meffecuve for advmng her to plead guilty to

murder when her act:ons were coerced by her co-defendant Keenen Hmes, is thhout merit.
“ Counsel teSufied that as a part of her d:scovery file, the State mtended to mtroduce Applicant’s

‘- oonfesswn to law enforcement for the shootmg of cht:m Counse] testified Apphcant atone. .

pomt to!d Counsel that she shot Vncnm to prevent his sexual assanlt. attempt Counsel twtuﬁed .

_- that he beheved Apphcant may have been coVenng up any guiltona part of Mr. I-F@es, btﬁhp |
evxdence pomted to Applxcant as the shooter Apphcant, at the time of her gmlt:?ﬁ@dxﬁ&ed "']
" to shootmg Vicum and dlsposmg of his body. Applicant admitted her guilt as aﬁ%&‘ hex‘iuxlt)ﬁ_'
' plea proceedmg Applxcant has fmled to meet her burden of proof This alle um@gcméfand U

| dlsmxssed Wlth prejudlce ‘3;

AL

- ""Fdiling lo inteiiife;{’ wttnesses "

- “Applicant alleges Counsel was ‘ineﬁ‘ec'ti\'re‘ fd;' faﬂing to iﬁterview patcnhal witnesses.
Applicant has failed to meet her burden of proof. Thc applicant must produce the testimony of a
favorable witness or otherwise offer the testimony in accordance with the rules of evidence at the
PCR hearing in order to establish prejudice from the witness” faifure to testify at trial, Pauling v,
State, 331 S.C. 606, 503.S.E.2d 468 (1998). Apphcant has not ptoduced the testunony of any
potential witnesses that Counsel failed to mtamew Apphcant has presented no evidence as to
how the potential witness testimony would have benefited her case. Applicant has not established
a reasonable probability that absent her Counsel’s failure to interview a particular witness, she

would have pursued a jury teial rather than pIead gtulty This allcgatmn is dcmed and dlsmlssed
with prejudice; - ‘ :




= ':Fadure to eﬁ'ectuate an aPPeal“ 1
Applmnt alleges Counsel was ineffective for fa:lmg to effectuate an appeal on hcr
behalf, This allegation is without merit. Applicant was advised of her nght to appeal her gmlty
plea at the time of her plea proceedmg Counsel filed a Nom:e of Appeal on Apphcant ] behalf

on May 4; 2017. On'Tuly 17, 2017; the South Caroima Court of Appeals dlsnnsseg Apphcant’

Cb

~ appeal and the Remittitur was issued on August 3, 2017. Apphcant has failed to r@ﬁ eva_ence.n
~of Counsel’s fallure to effcctuate an appeal ‘on her behalf. Apphcant has agg@ mgg he;r-
s :o "n e
burdm of proof. This allegation is demcd and dismissed wnth prejudme o 0 x m
O

O

“Due Process violations because the piea was not knowingly and valuntanly m?b ang.
' fundamental unfairness that co-defendant Keened Hines received a sentence. of twélve yes ™

, Appliéant alleges she i§ enntlcd to qut-cogvﬁgtig?».ﬁ relief for entering. an involuntary
gmlty plea, because her sentcncc was ﬁmdammtally unfair in light of her. co-defendant’s
sentcnce Apphcant § entcred a guﬂty plea with knowledge of the possible sennencmg range of
her chaxges For the charge of murder, the sentencing range allows for a minimum of thirty years |
up to-life, Applicant testified that;sh_e was aware when she plead guilty; the-lowest pogsible
sentence she oould recewe Would be th:rty years, Apphcant has preseated no. cwdence of Imw 8
co-d;fendant’s sentence rcsulted ina consmutlonal violation of her own Due Proms nghts Thxs
al.legatlon is denied and dismissed with prejudice. - A |

CONCLUSION

Based on all the foregomg, thls Court finds Applicent has not. estabhshed _any -
consumtlonal vxolatlons or depnvauons that would require this Court to gra.nt her apphcatton for

post-conviction relicf. Therefore, the allegations are denied and dismissed with prejudice. o

-
P




Tlus Court notes Applicant must file and serve a notice of appeal wzthm thxrty days from

the recexpt of this Order by counse] of record to secure the appropriate appellate review. See

Rule 203, SCACR. Pursuant to Austin v. State 305 S.C. 453 (1991),
§ assistance in seeking review of the demal of post-conwctton rehef. Rule

an appellate counsel’
post-conviction relief

71. l(g), SCRCP, prowdcs if the applicant w:shcs to seek appellate revnew.
s behalf. Apphcant is duected to

counsel must serve and file a Notice of A.ppeal on the Applicant’s

S(mth Carohna Appellate Court Rule 343 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:
1. This application for post-conviction retief is denied and dismissed with
prejudice; and

Applicant shall remain in the custody of the State

2.

AND IT IS SO ORDERED this

/ Seventh Judicial Circuit
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Mr. Daniel E. Shearouse
Clerk, The S.C. Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211
S : za R TN il e egggggiedpg i o)

. . i o e
N - . - : NN Y T A L SRS tom e T Y N I R AN I, T e T
e R e e b, R AT e AR RS w/.:;mzb;w_fl-m:rmmgf_.bma;i\ .'.'f-‘:.”..'E.:‘-&5-,-,%-:;'!'—-‘;-.&%5:%:—.-)tt-‘-‘-,‘_-_-;'«::-!"
. e NP Y W Y Y e ate AU A .. o) ped 4




