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Re: Bennie L. Griffin v. State
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Dear Mr. Shearouse:
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of Service upon the Respondent and the Order of Dlsmlssal These matters are being
referred to the. Ofﬁce of Appellate Defense N

Sincerely,
Susannah Ross
Attorney at Law
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

G. Thomas Cooper, Circuit Court Judge

2018-CP-42-1906

Bennie L. Griffin, .......ccoeuennene. Appellant,

V.
The State, ...coceeeveverriirerinnns Respondent.
NOTICE OF APPEAL

Bennie L. Griffin appeals the Honorable G. Thomas Cooper's Order of Dismissal filed January
21, 2020. _—

ThisZ ¥ day of % 2020.
. Susannah Ross, Attorne}@v

-.330 E.-Coffee St.
‘Greenville, SC 29601
(864) 242-0029 -

Attorney for Appellant
Other Counsel of Record: )
Jacob A. Isenberg, Assistant Attorney General : .\ o
P.O.Box 11549 o )
Columbia, SC 29211

(803) 734-3970
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STATE OF SOUTH CAROLINA )
) IN THE SUPREME COURT
COUNTY OF GREENVILLE )
)
BENNIE L. GRIFFIN , )
APPELLANT, )
)
)
VS. ) CERTIFICATE OF SERVICE
) BY MAIL
)
)
THE STATE OF SOUTH CAROLINA, )
RESPONDANT. )
)
1. I am the attorney for the Applicant in the above-captioned matter.
2. Regular communication by mail exists throughout the state of South Carolina and this is a proper
circumstance of service by mail.
3. I have this day served a copy of the Notice of Appeal on the above-captioned matter on the following

person by depositing the same in the United States mail with proper postage affixed thereto:

Office of the Attorney General
Assistant AG Jacob A. Isenberg
P.O. Box 11549 ‘
Columbia, SC 29211

This 2 0 - day of é« ﬁzfé-' - 42020
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
)} FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG y -
Bennie Lee Griffin, ) CaseNo.: 2018-CP-42-1906
S.C.D.C. No. 375591, )
. )
Applicant, )
: ) ORDER OF DISMISSAL
v. )
| | )
State of South Carolina, )
)

Respondent.

This matter comes before the Court by way of an application for post-conviction relief filed

by Bennie Lee Griffin (“Applicant”} on June 5, 2018. Respondent made its return on or about
February 28,2019, The Court convened an evidentiary h@u‘iﬁg into themaﬂg' on October 9,' 2019,
at the Spartanburg County Courthouse in Spartanburg, South Carolina. Apphcant ‘was present at
the hearing and-represented by Susannah Ross, Esq: Jacob-Isenberg, of the South Carolina
Attomey 'Gené;ai;s Oﬁice, represented Respondent.

Applicant testified on his own beholf at the evidentiary hearing. Appicant’s plea counsel,
Lewrence W. Crane, Esq. (“Counsel™) also testified. The Court had before it Applicant's records
from the South Carolina Department of Cpnoctions, a copy of the original plea transcript, the
records of the Spartanburg County Clesk: of Court regarding the subject convictions and the

: pleadmgs Aﬁer a thorough review of the evidence and credxble tesumony in the r@ord tg Couxt

0 =
finds the application shovld be DISMISSED with prejudice. .;»:g% 5 7
L PROCEDURAL BISTORY =59 =
o -o T

Apphcant is conﬁned in the South Carohna Department of Correcuons&m%an or@
of commitment of the Spartanburg County Clerk of Court. Applicant was mdméd at the August
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2017 term of the Spartanburg County Grand Jury for possession with intent to distribute (2017-

- (38-42-4294) and u'aﬁickmg cocaine in the range of 200 grams (2017-GS-42-4292). Originally,

Jémes T. Ruthétfoid | F.squn'e, repmented Applicant, and James Hunter, of the seventh Circuit
Solmtor s Oﬁce, prosecuted the case. Lawrence ‘'W. Crane began representing Applicant on

» January 22, 201 8.

On February 27, 2018 Apphcant pleaded guilty to a lesser included offense of uafﬁckmg‘
cocaine in the range of 28-100 grams with a negot:atcd sentence of 15 years. The possession
. with intent to distribute charge was dismissed. The Honorable Grace Kaie aecepted the
_negoﬁaﬁd sentence Appﬁcént did not appéal.
- ' IL STATEMENT OF THE FACTS
| The mdeﬂymg facts of the convictions for which Applicant is mcatcemted were articuiated "
' by the Staxe durmg the plea proceedmg as sunmanzed below: (Tr. 9-11). - _ ,

" On January 24, 2017 officers with the Sparta.nburg County Sheriff’s- Oﬁ'iee ‘Narcotics . Unit
execntedasea:chwarrantat 11 PnceStreetmhnnan,SouthCarohnamSpartanbmg Lounty,
which was. the residence of the Applicant. They observed the Applicant through a closed glass
storm door.and demanded he open the door. Applicant took 2 step towards the.door then started
going towards the kitchén. Officers broke open the door, and the entered the residence.. Applicant
. was detained in the kitchen, (Tr. 9-11). | '

When asked ifhe had any illegal substances in the house, Applicant admitted to having six

to seven ounces of coceine, pills, and marijuana in the kitchen. Officers locale&%nite@tates
T | -

| SES N o=

grams of cocaine and multiple baggies. They also located Hydrocodone, AIprag’?ﬁ@ _: f-
SO0 =

Diazapam, and over 150 grams of ma.njuana. Also, Ofﬁcers located $9, 00'('): & Pnisd Sta@

C”Zg 2 | Page 2 of 17
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currency. There was drug residus located on some of the Urited States currency. Applicant did
write a tatement claiming these items, (T 9-11). RIS
Applicant’s prior resord is a 1987 possession of cocaine, 1997 attempted drug conspiracy,
2012 possession with. infent to distribute crack, possession with intent to distribute’ cocaine,
possession with intent o distribute marijuana, and 2016 cocaine charge. Upon inquiry by the
 Court, Applicant confirmed the above articulated fasts. (Tr. 9-11). -
ILL CURRENT APPLICATION

In h1s post-convncnon relief apphcanon. Apphcant alleges he is bemg held unlawfully for
the followmg Teasons:

1. Failure to mvestlgaie -

a. Ineffective Assistance of Counsel for failure to discharge his &uty of diligence to
investigate the evidence, facts, and witnesses in the case. .

b. failed to investigate the Narcotics Investigation information “Txmothy Jackson,
to make sure he was registered with “Sled” pursuant to policy 13.30” use of -

- informants for mvestxgatlons and ﬁ.uthermore th:s mvestlgatmn was unlawful and |
illegal. -
¢ Furthennom, the mformant was visiting the Apphcant’s house and using drugs the

night before the raid and the mfcrman1w1tnessed220gtamsofcowne,anda
large quantity of money. e

d. failed to mvestxga.te the informant and make sure he was not under the mﬂuenoe
of narcotics in this case.

¢. failed to investigate the narcotic investigator’s prooedm'e and t&stnnony, mvolvmg
the issuing of search warrant by the magistrate judge. Therefore, by the
investigators violating Sled Policy 13.30 and failing to regnster the informant, then
came the improper influencing of the magxstrabe judge to issue the search warrant.

£ Applicant’s 4th Amendment right of privacy was violated by thsgnacu

g Coumelﬁﬂedtomvmgawwxmﬁsesandprepmeform 3 8
2. Involuntary Plea Z 2 bt -1

a. Ineffective assistance of counsel for an involuntary plm = o = —

b. Counsel was ineffective for providing erroneous and incorrect & ~—

fiead
guilty instead of challenging the State’s evidence through the pfcg}"’bns of tri
Therefore, Applicant’s plea was unknowing and involuntary o=
pursuant to the mth:gator s violation of “Sled Pohcy 13 30 ] U
3 Failure to Advise =

a.. -Counsel failed to suppress the evidence out of the case, pursuant to vxolanon of
- “Sled Policy 13.30,” by the investigators.
=

‘Page 3 of 17
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b.. Counsel failed to provide Applicant with a motion of discovery, so the Applicant
 could assist and investigate evidence in the case.
~¢. Counsel failed to request a preliminary hearing so Applicant could more - -
~ adequately be informed about the case,
d.  Counsel provided erroneous advice about Applicant’s sentence being a
~ tumnaround at Kirkland and being released.
- &  Ineffective assistance of counsel for failure to provide a proper defense for -
physical evidence in the case.
£ Abandonment of Client
C g Caunselfaxledtohaveavahdstrategyforthecase
4. Subject Matter Jurisdiction :
. Counsel failed to challenge the subject matter junsdxctlon of the Apphcant’
- . indictment, pursuant to the i mvestigator's violation of “Sled Policy 13.30” by not
regxsbenng the informant “Timotky Jobnson™ for an investigation, Then the
. investigators improperly influenced the Grand Jury to indict Applicant with
tainted evidence and felse testimon ony. Therefore, the trial court lacked jurisdiction

, | . .to accept Applicant’s guilty plea.
“Appliént requwts relief as follows:
® Reversal and Remand
At the ewdentlary hearmg, Apphcant proceeded forward w1th the followmg alleganons l) fa.llure
to mvesugate oonﬁdentml informant; 2) fa.:lure to challenge a search warrant, 3) faxlure to advise
about relevant SLED pohcy, 4) faﬂure to move forward with prehmmary heanng, 5) failure to
challenge subject matte Junsdlctxon, and 6) involuntary plea without knowledge confidential -
mformant vmlated pohcy in failing to be registered. The rest of the allegauons were not menuoned
and are hercby dlsmnssed with prejudlee. '

va‘s‘

™D
[ —1
- =D
CIV. SUWARY OF TESTIMONY PRESENTED AT EVIDENTIARY % .
Applicant 8o 2
SB3a. -~ Tl
Appicant testified on his own behalf. Applicant testified Spartanburg x: Nazoti

:n l\)
Investigator Lorin Wilhams was fired for lying in a search warrant affidavit %se about a
. confidential’ mformant (“CI”) being registered with South Carolina Law Enforcement Division

(*SLED") when the C1 in fact was not. A newspaper article confirming this fact was admitted into

Q«é Page 4 of 17
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- evidence as an éxhibit'.'prplicant.tesﬁﬁed Counsel 'did not investigatg_‘tl}e‘f(;ljﬂht;se information
formed that basis for the search warrant in thls case. Apphcant tesuﬁed he knew the Cl, yet
Counsel still did not investigate him. Appﬁcant.ﬁlrﬁler t&etlﬁedCounsel did ﬁdt review the search
wazrant with hins, nor discussed suppressing o challenging the search warrant. Applicant testified
Counsel did not review any documents regarding" SLED policy and, if Counsel bad checked to see
if C1 was registered with SLED the case might have been dlﬂ'erent. Apphcant testlﬁed he believed
the wmant couldhave been suppr&swd had the Judge known the CI was not reg:stered with SLED.

| Apphcant tesuﬁed he requested a prehmmaty hw.nng but d1d not receive one.

| 'O cfoss, Applicant m‘uﬁed Counsel did not mform him that he did not mvwngate the
case. He testified his Counsel did not d:scuss suppressing the warrant w1th him. Atthe piea hearing,’
Applicant testified he was satisfied With counsel. During the evidentiary hearing, Applicant
tesuﬁed be felt like he had no choice but to testify that he was satxsﬁed thh counsel because he
thoughx he would have reoewed 25 years if he went to tnal.

Apphcant testtﬁed he was domg drugs with the CI the mght before the md CI mfomed ,

law enforcement there were drugs at Applicant’s home Thereafter, Apphcant testnﬁed@at law

-

enforcement recmved and executed a search warrant at the home Law enfom&ggﬁ‘ou@dr@
z%

dmngtheswrchandplaoedh:munderarrest g%% - m
(23 8 g._
During re-direct, Apphmt tesnﬁedbadCounsel mvsngated SLED pol%@f. ndkJ
have pled guilty. B V o 2‘ -
| Counsel

Counsel testified on behalf of Respondent. Counsel testified he has been practicing

criminal defense law for forty-three years and had represented Applicant multiple times.

Page § of 17



 Counsel testified he reviewed all discovery with Applicant. He testified he reviewed the

~ search warrant with Apphcant. Counsel testified he did not identify any issues to challenge in the
search Wamant. He further testified he did not find anything wrong with the confidential informant,

Counsel test:ﬁed the mformant correctly identified marijuana in Applicant’s home. Counse!
. twhﬁed he Went over potentml defenses with Applicant by rev:ewmg photos, the search warrant,
and other pleces of dxseovery

. Counsel testified Applicant did not know the name of the.CI because the CI was not named
in dlseovery Counsel testified Applicant floated a potential name to him but Counsel indicated
4 thlsnamewasnothstedmdlscoveryastheconﬁdennalmfonnam Therefore,hedxdmt

mvesugate the CI based upon not havmg aname. Counsel testified, based upon his experience, he ,
_ could not mvesugate aCl unul it is named in discovery.

Connsel muﬁed the plea oﬁers gradually increased each time he talked with the Solicitor,

o __Fxrstnwasﬁfteenyeaxs Thentheseeondwase:ghxeenyears Thethxrdtlmewastwenty-two

 years. Cotmsel testxﬁed the Solicitor refused to go under fifteen years..Counsel testified Applicant

pled based upon his previous experiences with the legal process. Counse] teshﬁed Applicant
realized fifteen: years was going to be his best offer and Applicant wanted to avoid exposure to
- twenty-five years at trial.

Counse] tesuﬁed SLED policy was irrelevant in this case based oil Spa_:ganbulgcounty

Vi

(@] =::
conducting the investigation. _ > ,"f’ m § 11
V- FINDINGS OF FACT AND CONCLUSIONS OF LA 20 5""'
oo - ‘

0

This Court has reviewed the testimony presented at the evidentiary heﬁ’%nb%ved
: wutnesses pmwnted at the hearing, passed upon their credibility, and wexgha! the tosnmony
accordmgly Funher this Court has reviewed the records submitted to it by the Pparties and the

(IZ(.

ﬂ
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- legal arguments made by the attomeys. Pursuant to-S.C. Code Amn’ § 17-27:80; this Court makes

 the following findings based upon all of the ‘pmﬁéﬁve»evidéhcefﬁ"fh!séhtéd. -
| e A Ineffeetive fAs'siAstahcecof Counsel '~

Applicant’s-allegations of ineffective assistance of counsel are without merit. fn‘a PCR

' action, Applicant bears the burden of proving the allegations in his application. B utlet v. State,

286 S.C. 441, 334 S.E2d 813 (1985). Where the agplicaﬁon alleges meffectxveassnstance of

. .counsel asa .gtoﬁnd.,for selief, Applicant misst prove that “counsel’s conduct so undermined the

 proper fufictioning of the adversarial process that [it] cannot be relied upon as having produced a

- just result”

jékland v. Washington, 466.U.S. 668; 686:(1984); Butler, 286 S.C: at'442, 334
SE2dat8l4. . e
In evaluanng allegations of ineffective assistance of counsel, therevxewmgoomt applies
. the -two-pronged. test outlined ‘in gg_mc_k_la;ag Fn'st, Appllcant ) must prove that counsel’s
. performance was deficient: " Strickland; 466 U:S. at 686; Mmo s;é: 115, :1‘?1“:'7,‘ 386
-8, B24:624, 625 (1989). ‘Under this prong, the court measures an éitotné&‘é pezformance vy it
. ‘reasonablenessmderprevalhngprof&ssmna] DOrms. _th_, 300 S. C at117, 386 S.E.Zd at625 '
(quotmg __tg@__ang 466 U S at 690) The proper measure of perfomance is whetherthe attomey.
provided repr&senw.uon wnthm the range of competenee reqmred in cnmmal cases. ML 286
.. 8.C. at.442, 334 SE.2dat814 “Counse! assu‘onglyprwlmedtohavemdmdadequateass:s
tance and made all slgmﬁcant decisions in the exetcnse of reasonable pmfmond judgmmt.” Id
(cmng ___(‘_.th_i, 466 U.S. at 690) “When counsel focuses on some issues t@lm efous:on of
others, there is a strong presumpuon that he [or shej did so for tactlcal reaso, H' thag thnm
. sheer neglect ™ Mg_h_gmg, S40US. 1,5 Q003) (qung Mg@%% Ugat 693
" The Cout, in detenmmng deficiency, must affirmatively entertain the range q%gs.bxe reasns

Page 7 of 17
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. -counsel may have ha}d_for proceeding as they did. Cullen v, Pinholster, 563 U.S. 170, 196 (2011);
Harrington v. Richter, 562 U.S. 86,1 09—1'0'(201 1). “[E]ven if an omission is inadvertent, relief is

1ot automatic. ‘The Sixth Amendment guarantees reasonable competence, not perfect advocacy

~ judged wnth the benefit of hindsight,”  Yarborough at 6; sce also Murphy v. Davis, 901 F. 3d 578,

592 (Sth Cir. 201 8 (“[C]ounsel s performance need not be optimal to be reasonable.”). Applicant
must overcome tlns presumptwn to receive relief. - Cherry, 300 S.C. at 118, 386 S.E:2d at 625. .‘

Second, counsel's deﬁc:ent performance must have prejudloed Applicant such that “there

" isa rea.sonable probability that, but for eounsel s unprofessional errors, the result of the proceeding

Would have 'been dlﬁ’erent.” Cherry, 300 S C. at 117-18, 386 S.E.2d at 625. “The prejudlce

~ analys:s reqmres the court deciding the ineffectiveness claim to eonsxder the totality of the

_ evxdence befone the judge or jury.” United States v. Basham, 789 F.3d 358, 371-72 (4th Cir. 2015)
(quotmg Elmm v. Ozmint, 661 F.3d 783, 858 (4th Cir. 201 1))

- [In the context of a guilty plea, Applicant must show that thereisa reasonable probability
* that, but for counsel's alleged etzors, he/she would not have pieaded guilty and would have insisted
on gomg to trial. Hill v. Lockhart, 474 U.S. 52,.59 (1985). Because a guilty. plea isa solemn,
Jud1c1a1 adm.lssnon of the truth of the charges against an individual, the PCR applicant’s right to l
contest the validity of such a plea is usually, but_not_ invariably, foreclqs‘e,d.._.S'_ee_A._B‘l.agk@_ gev,
' Allison, 431 U.S. 63, 73-74 (1977) (“Solemn declarations in opex court carrj a strong presumption
of verity.. The subsequent presentation of conclusory allegations unsupported by specxﬁts is
| subject to. summary dismissal, as are contentions that in the face ofthereggzd arEwholly

 incredible.”). Statements made during a guilty plea should be considered conﬁv@ﬁgly,ﬁﬂessz;i
Applicant presents valid reasons why he or she shouid be allowed to depart f¢ ﬁgettﬁhofﬁﬁ

%8

l‘

S 5 I
= >
i =
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satemens. - Dalion v, State; 376'S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing
_- Crawford v, United States, 519 F.2d-347, 350 (4th Cir.”l9.75:)).']*": R
. The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
. the fundamental faimess:ofthe procesding whose result is being chatlenged. Strickland, 466 U.S.
' 4696: A court need not first determine whether counsel’s performance was deficient before
examining the prejudice suffered by th'c' defendant as 4 result of the alleged deficiencies; if it is
. easier to. disposé of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. Id. at 696-97.
1. Failure to Investigate the Confidential Informant - -
.. Applicant.contends Counsel failed to investigate the CI that law enforcement relied on.to
" secure this search wammant, In reviewing a claim that defense counsel failed to properly investigate
& defensé to a ¢rime, 2 court's principle ‘concern is ‘whether the. invesﬁggt_ion “was 'iiself
. _.rreas;onébl'e » Tag' lo;ﬂl State, 404 S.C.350 »‘364 745 S:E.2d97, 104 (2013).“Addiﬁonauy, Counsel
xs Dot deﬁcnem in conductmg a reasonable: investigation s long as they mtm‘vxew potential
mmessce“whenltlsrwsonabletodoso”Ms_v_Sgt_qJ% 8.C. 449,457 710 SE.2d60
| 65 (2011). | -
Counsel tcsuﬂed that the CI was not pamed in dlscovery 'Iherefore, hc could not conduct

an, mmugatxon mﬁl the informant: was namcd. He. tcstxﬁed the CI was never named because ’

l

Apphcant accepted a plea instead.  Therefore, Counsel tccuﬁed he never HE% 10

a
et} r~-
investigate the ClL

;
=.
Rvild
.

This Court ﬁnds Counsel reasonably decided not to mvcstlgate apro

= ':-"

' prove Counsel was deficient in this mard

e
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Apphcant contends the confidential mfonnant would have given impeachable tostlmony
~ The prejudice prong is dependent on whether counsel s deficiencies “affected the outcome of the

e plm process .Elsz_s_tgtg, 417 8.C. 287, 789 S.E.2d 762 (CL. App. 2016), aﬁ'd as modﬁed,
_423 S. C 257 815 S. E.2d 433 (2018). ‘To establish it through witness corroboration an applicant
- “must produce the twumony ofa favorable wnnm or otherw:se offer the testimony in accordance

| mththennmfevndeneeauhepcumyg@ ster v. State, 333 S.C. 298, 303, 509 S:E.24
. 807 809 (1998) “Hea.rsay" is a statement, other than one made by the declarant while testifying
v‘az the tnai or hmng, oﬁ‘eted in evndence to prove the truﬂn of the matter asserhed. SCRE 801.
N vMere Speculatxon about the details ofwhat a wmms would testify abcmt is insufficient to
emsbhsh pre_]udloe Qaﬁo_nl___s 376 S.C. 130 at 143, 654 SE.2d 870 at 877.
Apphcam admitted he ohserved this individual using drugs before his. arrest. At the J
. evzdennary heanng, Applicant testified he dld drugs w1th the conﬁdenual mfonnant. Therefore,
ﬂnsCourt ﬁndsApphcamhasﬁlled toovercometheburdantoprovehewasprejudmedbya
- I'fallure tomterwew this witness,
: 2. Failure to Imagm Narcotics Investigator T
- . Applicant contends Counsel fmled to investigate law enforcement, oiﬁcers who did not
follow appropriate Pprocedure to secure a search warrant. Inrev:ewmg a clmm that defense counsel
failed to. properly mvmgate a defense to a cnme, & court’s principle cencemn is wbether the
investigation “was itself reasonable.” Taylor, 404 S C. at 364, 745 S E 2d at l@goAdimonalIy,
= =

Counse] is not deficient in conducting a reasonable investigation as long as hejin ﬁﬁevsgpotenqﬂ

witnesses “when it is reasonable to do s0.” Edwards v, State, 392 § C at 457ﬁ§$ Eﬁaxﬁ"‘ ’
obg -

Here, Applicant testified Counsel should have investigated Lorin %msipm@t
tesuﬁed Williams had been recent!y fired for lying in a search. warrant, &phcant testified

e
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. Williams lied about the CT’s credibility to secure a search warrant. However; Applicant testified
" -Counisel did not conduct any type of investigation into Williams. " ‘ ‘ :
O the other hand, Counsel testified the identity of this C1 was not turzied over in discovery
he therefors, had nio basis to investigate credibility of a CI. Customarily, Counsel testified
investigations safrounding a CI begin when a name is provided in discovery. He testified he was
. aware of Williams® @1'e' inlaw enforoemgmjat. the time and Williams was not involved in securing
. the seaich warrant in this case. Therefore, Counsel testified he had no reason to investigate-
| . Wﬂlirlrris; B ”
 This Court finds Counsel provided credible testimony on this issue. He had no reason to
investigate an officer whe was not involved in the case and he had no ms'on'_to_'b'e.l-_ie;vie‘« Wllltams |
‘s Hnpropelysecring sesrch vorrans. Therefore;this ot finds Comised roasonaby decided
'not to mvesugate Williéms. As a result, this Court finds Applicant has .failqrii-f_to.'évercbrxie'-the.
burden to prove Counsel deﬁcrently failed to. mvestlgate ‘Williams. - o | _ B
Apphcant contends Williams improperly secured the search warrant at 1ssue However,
hcant has farled to corroborate this claim. - A review of the reeord pmwdes no mdrcanon
Williams was mvolved in securing this. searchwarrant. Moreover, Counsel muﬁed lehams drd
not play a role in any substanuve matter in this case. Therefore, this. Court ﬁnds Apphcant has.
failed to prove hewas prejudiced by a failure to investigate Williams.

3. Failure to Challeuge Search Wammt

YLHVS

M%: ‘

Q
N
Apphcant contends Cmmsel farled to challenge m mmh bosed #

128 e

408

o
However, Counsel t&etlﬁed he reviewed the. search ‘warrant and he and Appo ¥
o

=
. search warrant. Counsel drd not believe there were any issues to challenge. I\ﬁa uﬂg

100
o

3
,rmﬁed it would not have been appropriate to.file. a motion to challenge the search warTant while

> .
T L v Page 11 of 17
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negotiating a plea. Instead, Counsel testified these motions are generally saved until trial ‘becomes
inevitable. Accordingly, this Court finds Coﬁnsel came to a conclusion after reasonable review of
the search warrant, Therefore, this Court finds Applicant has failed to overcome the burden to
prove Counsel was deficient in this regard.
| Applxcant eontends challenging the legality of this search warrant would bhave been
suocessﬁn because the Cl. was not registered w1th SLED. A search ‘warrant affidavit based solely
on mfonnaton provzded by a Cl must contain. information suppomng the credibility of the
_ mfonnant and the basxs ofhis knowledge. _Mo_bm 415 5.C. 600, 785 S.E.2d 355 (2016).
- In orderto obtam tehef on claim that search warrant affidavit contains false statements, a defendant
- must prove the affiant- knowmgly and mtentonany, or with reckless disregard for the tmth
mcludedfalsestatements in the search warrant affidavit. Robinson, 415 S.C, at 606, 785 S.E. at
358. :
ere, Applicant inadvertently corroborated the CI's claim of witnessing contraband at
Appheant‘s house,. - Applicant. conceded the confidential informant was at his house on the night in
| qusuon.» Applicant conceded there was contraband at his house when the ClI . was present.
Applicant finally conceded that both of them used this contraband. Teking this nto consideration,
this Court finds Applicant has not pro\nded sufﬁcwnt evidence to prove the CI made false
staternents to secure the search warrant at issue... Accordingly, this Court ﬁnds Apphmnt E failed

2= ==_
t0. overcome the burden to prove prejudlccba&;duponﬁnsmsue, -«:gg R ..o o
3. Failure to Advise about SLED Policy 8%g z W
' : : XS
£s5. 5 O

Applicant alleges Counsel deficiently failed to advise him gbout SLED gqmren&ems mn
. regards to Ci's registration requirement. Counsel testified Spartanburg County conducted this

éé,}z
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. investigation and therefore, Counsel testified SLED policies g‘nd procedures were irrelevant to this
case. Couiisel testified he did not have any reason, at that time, to disouss SLED with Applicant.
' “The record reflects this warrant was sccured and executed by Spaftatiburg Couty law
enforcement.
- . Finally, Applicant has failed to explmn the tole, relevance, or representation. SLED had in
. hi§ ¢ase.. Therefore, this Court finds Applicant h has faﬂed to overcome the burden to- proveCounsel
- was deficient in riot advising him about SLEDpolch-- B
""" Applicant alleges he would not have pled guilty with knowledge of the SLED CI's-
registration reqmrements The question-here is whether -Applicant; if cotrectly mformed of
onounmtances surrounding the plea would. have ppled guilty, not whether counsel wou!d have still
advised: apphcant plead gmlty Turmer v, State, 335 S.C. 382,517S.E2d 442 (1999)
' .Apphcam appears to believe SLED conducted the _mvestlga_hon leadmg to his -an-'ost.
. Howe?er’,.this ﬁmaccurate -In fact; the Spartanburg Couaty: Shenﬁ’sOfﬁoeconducted t.his'.
4:,inve,stigation. -(Tr. 9-10). The assistant solicitor shared this fact with the.“ pled court. (Tr. 9-10).
- "iCOmselmﬁedhewasaware of this fact throughout the oase. Counsel also testified b eviewed
discovery with ApphcanL 'I‘hxs is corroborated by Apphoant's staterpent to. the plw court. (T r.
~ 11). The record reﬂeots a Sparkanburg County Shenﬁ’s Ofﬁoe mcxdent report was mcluded in
dlsoovery An oﬁcer from the Spananburg County Narcotm Umt pmwded the nan'auve in this .
mcldent report. Thax nan-atwe reﬂects tbat the Spartanburg County Narconcs @n 1deugxﬁed
themselves whea executing the search warrant, Aooordmgly, this Court finds mﬁg wﬁmﬁﬂ
and evidence to md:caxe Applicant was aware the Spamnburg Coxmtyr,@}ﬁucted d"i;i
mvesugatlon Moteover, thxs Court ﬁnds Applicant has not provided any ewdence’ wggeg
otherwise. Asa result, this Court finds Applicant was correctly mfonned of the fa:ctual basis for
FZ
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- his negotiated sentence. Therefore, this Cort finds Applicant has failed to overcome the burden
toprove PreJudlce B Do
. 4.Faduretokequrd:mmatyHeanng
Applncant a!legw he requwted a ptehmmary heanng to Counsel, However. Applicant
: alleg&s Counsel fanled to formally request one in this case. A defendant must request the
pre!xmma:y heanng vmhm ten days after not:ce from the magistrate judge. Rule 2(a), SCRCrimP.
Counsel test:ﬁedhe came on very late mthecaseandmuﬁedhehadnosuchoppommty
to make the mqu&st. Apphcant made his first appearance on Janua.ry 25, 2017. During that
. hmng, the Maglstrate Judge informed Applicant both verbally and in writing about the ten day
wmdow to requst a prelumnary hearing. 'I‘here isno ewdenoe Applicant requested this hearing,
: Counsel did not bcgm representing Apphcant until January 22, 2018, This was  just over a year
. after Apphmm‘s ﬁrst appearance.  This Coutt finds Counsel did not Iepresent Applicant during
. Uthetendayumepmodtorequesttheprehmmaryhmg. Accordmgly this Court finds Applicant
;; - basfailed to overcome.the burden to prove Counsel was deficient in not Tequesting a preliminary
Applicant alleges the charm would have been dxsmssed if Cotmsel had requested a
Preliminary hearing.” However, a preliminary hearing shall not be held 1f a. defendant is already
md:cted by a grand jury. Rule 2(b), SCRCnmP a.lso see State V. Ham, 310 S C 50 54-55,
524 8..2d 50, 53 (Ct. App. 1992) (holding trial court did not et in refusing to c@gy de&dant’

b S | Q
mdmunents because he did not receive a requested preliminary hearing becaﬁéé? veisy "E

=50 < §‘ .
before a prelnmnary hearmg was held). :mu o u-?
. 0 z E
The record reflects Applicant was mdxcted bya grand jury in Augus Cﬁihnse@

:!
not begin representing Applicant until January 2018. At the plea hmng Apphcant afﬁrmed a -

G ..

00
00 E,
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. grand jury. indicted him on all charges. (Tr. 6). “Therefore, this Court finds Applicant would not
have been entitled to a preliminary hearing if requested by Counsel. Accordingly, this Court finds
Applicant was not prejudiced by any failure to request a preliminary hearing.

-5, Failure to Challenge s:‘cbjec‘z Matter Jurisdictions - ©

' based-apen preViOuslyémentioned SLED policy violations. Applicant alleges there was 10 subject
. matter jusisdiction after false testimony was.provided to a grand jury. Subject matter jurisdiction
is satisfied so long as the elements of the offense are sufficiently stated. Thompson.v. State, 357

S.C. 192, 593 S.E.2d 139-(2004), overruled on other grounds by State v, Géntry, 363 5.C. 93, 610

SE2d 494 (2005). | -

B Apphcant provxded no evidence of foul play in the grand jury proceedmgs Moreover,
- Applicant failed to sub&antxate his claim that SLED pohcy was relevant. to thxs case The' CI

;o worked for Spartanburg County. The warchwan'antwas secured by a Spartanbu:g County ofﬁcer

o 'fhe mdmment language refers to contraband collected by the Spartanburg County Narcotics Unit.

Aecordmgly, thns Court ﬁnds SLED pohcy would not have been 2 legltunate reason to challenge

subject matter Jmsdlcuom

Addmonally, Counsel rerterated mulnples times SLED pohcy was not relevant to tlns case.

, He said it would not ha.ve beenan appropnate basxs for any motlon in thxs ease. ‘Iberefore, Counsel

focused on more nnpomm issues such as pursumg a plea oﬁ’er Counsel explmngl.ﬁf@ years

was the best offer Apphcant was gomg to get. Counsel was satlsﬁed when &p@}’;ént %eeptag
[=f=

- - the oﬁ'er Counsel remembered Applicant being sausﬁed in avoiding exposggtg tweg,ty QVH

years if he went to trial. Accordingly, this Court ﬁnds Counsel gave credrble gﬁmoﬁi ong

=
Q‘Zm_
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e. This Court further finds Counsel reasonably ignored irrelevant i issues to focus on d:ltgently
pursuing a plea agreement |
Based upon the above. ﬂndmgs, this Court finds ‘Applicant has failed to overcome the
burden 1o prove Counsel was deﬁotent This Court also finds Applicant has failed to overcome
the burden to prove he suﬂ‘ered any prejudice ﬁ'om an alleged deﬁcxency
B Involuntary Plea

| e Apphoant contends his plee was mvoluntary based upon having no knowledge the

: conﬂdenual mfonnant violated SLED policy., Tofinda gmlty plea volunmnly and knowmgly, the
record must estabhsh the defendant had a full understandmg of the consequences of his piea and '

the charges agamsthlm Roddy v, State, 339 S.C. 29, 528 S.E.2d 418 (2000). Addmonauy, the

. pleacolloquy,can cure any alleged deﬁcxeneyl if counsel did not propezly advise an applicant about

- .the consequences of accepting it. See Wolfe v. State, 326 S.C. 158, 165 485 S.E.Zd 367 370

(1997) (statmg that plea counsel’s deﬁcnent sperformance - can: be- cured -by: the plea eourt s

colloquy) , ‘ , . P — :

L As previously determined, th_e Spartanburg County Sheriff's Office’ conducted this
‘investigation. ‘The record reflects Spananburg Cotmty hand!ed the Cl in this case. Tt also reflects

Sparta.nburgCotmtyNarcones executed the search warrant. 'Iherefore,thstourtﬁnds SLED
policy information' was not relevant 1o the oharges or oonsequmees lof Apgi&ntg' plea.

. “i'l
. Accordingly, this Court finds Applicant did not require knowledge of this pol'gg@entef
N T
knowmg and volumary plea. , § f,’ 8 = ﬁ'l

<z,
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prejudice.

. - VI. CONCLUSION

Se
Based en all the foregoing, this Court ﬁnds and concludes that Appﬁ%ﬁﬁ?ﬁ@,ﬂgt estabhshed any
OURy.
constitutional vmlauons or dcpnvatlons that would reqmre this Court to grant lns applmtxon

'Iherefore, this apphcanon‘ for post-eonnenon .rehef must be denied and dismissed with. -

'I‘lns Cou:t nouﬁes the Apphcant that he must file and serve a not:ce of appeal within

thmy (30) days ﬁnm the recelpt by comsel of wntten notxee of entry of Judgment to secure the

’appropnate -appellate review. See Rule 203 SCACR. Pursuant to M 305°S.C. 453,

- 409S.E2d 395 (1991), anApphcanthas anght to an appeliate eomsel's ass:smoe in seekmg

revxew of the denial of PCR. Rule 71.1(g), SCR.CP growdes that if. the Apphmt wishes to seek
appellate revxew, PCR counse] must serve and file a Notice. of Appea.l on the Apphcant’s behalf,
Your attenuon 1s dnected to South Carolina Appellate Court Rule 243 for appropgpte procedures

-
for appeal. ::;.T’u'::: % _ .T,i
H2E O em
ITISTHEREFOREORDERED' .<8-$ N -
L That the Apphcauon for Post-Convmtxon Relief must be demeégdg = T
‘ dlsmzasedwnhprejudxce,md %3 S D
i =

2. The Applicant must be remain in the custody of the South Carolma N
DeparunentofCorrecuons : S

ANDITISSOORDEREDth:s "f aayofJA"-'-&-—: 2020.

Seventh Judicial Circuit

Caninere , South Carolina
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