THE STATE OF SOUTH CAROLINA

In The Court of Appeals i
> X .
APPEAL FROM LAURENS COUNTY J
Court of General Sessions /4:V 21
Frank R. Addy, Jr., Circuit Court Judge W[} CO u
/t Of’ﬁ" OD’WA
ik bé.f’/S
Appellate Case No. 2018-001684
(BT AT L B0 O W MR S L Respondent,
¥

MHchact CIHTEODANKS. ... ciinic sk Gave it Binstsons Appellant.

Final Brief of Appellant

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for Appellant Michael CIiff
Eubanks



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LAURENS COUNTY
Court of General Sessions
Frank R. Addy, Jr., Circuit Court Judge

Appellate Case No. 201 8-001684

The State,.......cueoeieiirieiei e Respondent,

Michael CHEE EUDANKS, «...oocerereeerieseeeesssseeeeseesseseseessseeensre Appellant.

Final Brief of Appellant

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for Appellant Michael CIiff
FEubanks



TABLE OF CONTENTS

Table of Contents.........coceveneevcininiiieieicininrceeenens e i
Table ofAuthorltles ............................................................ .................... e 1V
Questions Presented ............. e e 1
Statement 0f CASE.........ooververererrerererirsinrersesssssssesseseneen. ettt ettt e e b e 3

Statement of Facts

A. Introdﬁctidn ....... - feverereres ettt et e bes et s s rs e s e rananenanes R 5
B. Allegations of Sexual ABUSE...........rrvvmiiiieriis ...................... 9
C. CHff Eubanks’ Statements.................. ST, 12
D. State’s Trauma Expert Witnesses .......... e v SUT .14
E. Adult Pornography................cccocooomnn. e ........................ 20
Standard ofRevie.w ................ ...................... R ............... R 26
, Argumerits | .

Question |

~ State v. Schumpert, 312 S.C. 502, 435 S.E.2d 859 (1993), and
similar cases, should be overruled (or the holdings in Schumpert and
similar cases limited).to the extent that those holdings allow a prosecution
. expert witness to offer an opinion about whether a complaining witness .
suffers from trauma, when that expert’s opinion is largely based on the
hearsay statements of the complaining witness, because that type of
opinion testimony is inconsistent with State v. Simmons, 423 S.C. 552, 816
S.E.2d 566 (2018) and the State v. Kromah, 401 S.C. 340, 737 S.E.2d 490
(2013) INE OF CASES. .evrieiiereiiiiieiteeeceeesire et eree e e ereeeeaaeeeebreeeerreesireeeeareeennes 26

Question I1

The trial judge erred by admitting evidence of J.L.’s Post-
Traumatic Stress Disorder when the “probative value [of this evidence
was] substantially outweighed by the danger of unfair prejudice,” pursuant
to Rule 403, SCRE, and the prosecution used this evidence in its closing
argument to bolster the credibility J.L.’s testimony, thereby denying Cliff
Eubanks due process of law in contravention of the Fourteenth



Amendment to the United States Constitution and Article I, § 3 of the

South Carolina CONSHEULION. . ....eiiiveeeeeeeieeeee e veereeieseereeesnereeesssesssnasessssneesessans

Question 111

The trial judge erred by allowing the prosecution to question J.L.
on re-direct examination about her knowledge of an “enormous tub of
pornography” in response to defense counsel asking J.L. limited questions
about the titles of two iPhone internet searches when this testimony was
not relevant, pursuant to Rule 401, SCRE, improper character evidence

pursuant to Rule 404(b), SCRE, and the prejudicial effect of the testimony
substantially outweighed its probative value, pursuant to Rule 403, SCRE......

Question IV -

The trial judge erred by allowing the prosecution to cross- -examine

Cliff Eubanks about his internet searches of legal adult pornography when
~ such evidence did not “make the existence of any fact that is of
consequence to the determination of the action more probable or less

probable than it would be without the evidence,” pursuant to Rule 401, -

SCRE, was inadmissible character and propensity evidence pursuant to
Rule 404(b), SCRCP, and the “probative value [of this evidence was]
substantially outwelghed by the danger of unfalr prejudice,” pursuant to

Rule 403, SCRE ... et

Questzon V.

The trial judge erred by allowing the prosecutor to call Cliff
Eubanks down from the witness stand to demonstrate to the jurors how
J.L. was “wiggling” when she sat on his lap, when the only purpose for the
demonstration was to humiliate Mr. Eubanks and to obtain fodder for the

prosecution’s closing argiment that repeatedly mocked Mr. Eubanks.............

Questton VI

This Court should grant Cliff Eubanks a new trial based on the
Deputy Solicitor’s highly inflammatory closing arguments that were a
direct and dehumanizing attack on the character of Cliff Eubanks and his

cousin MitChell EubanKs. .....oeueeeeeeie e eersseseseeenenanaaas

Questlon Vil
The trial judge erred by not continuing the trial to allow time for

examination of Cliff Eubanks’ iPhone 5, thereby denying Mr. Eubanks his
due process right to a fair trial and his Sixth Amendment rights to present

i



a complete defense and confront and cross-examine J.L. about observing
'sexually explicit movies on this phone. .........c.cecvevevenineniniencnceereeeen 41

Question VIII

: The trial judge erredlby not continuing the remainder of the trial
until the following Monday so that Cliff Eubanks could call Dr. Joanne

Brownlee as a witness to reply to ‘Deanie Eubanks’ testimony -and .~
corroborate Mr. Eubanks’ medical Condition........c.coeuiveiveicieinnnrcniieinand 43 -
; Quesﬁon X

, The trial Judge erred by not excludrng juror Tony Balley from the
jury panel after Mr. ‘Bailey, a real estate agent revealed he had sold a
house to a relative of J.L, who was present in the courtroom for the trial,
when this information was not available to Cliff Eubanks prior to jury
selection ‘and would have been the basis of a peremptory strlke had this
1nformat1on been disclosed tlmely ......... R SRS e 45

Question X

The trial Judge erred by deny1ng Cllff Eubank’s motion for anew
trial, without" convenlng a hearing and taklng testlmony, after - Cliff
Eubanks learned that juror -Tony" Bailey is friends on Facebook with
* Darlene Newsome and Jared Hunnicutt when Mr. Bailey did not disclose ,
" this information in response to the voir drre questions by the trial court. ............ 48 -

: Questzon XI

~ The tr1a1 judge erred by declining to charge second degree assault
and battery as a lesser-included offense of th1rd—degree criminal sexual

conduct With @ MINOT. ........oviviieiicc s e 51
Question XII |
| This Court should reverse CIiff Eubanks’ eonvictions and
sentences and order a new trial based on the cumulative error doctrine. ............. 54
' .Question X1

This Court should clarify the procedure to be followed when the
court reporter assigned to record a trial accepts employment with one of
the parties that participated in that trial prior to completing the trial
1911510 ¢ o | ORI eererreeeeeeeaeee i —arteeeesabrraaeeeeeanrases 55

CONCIUSION ....eeviivieieeeecte et et ea st e e s e srearenes —— 58

1ii



TABLE OF AUTHORITIES

Cases |
Bennett v. Stirling, 842 F.3d'319 (4th Cir. 2016) ..., S ereeieeee A1
' Crawfordv; Uniredsiates 212 U.S. 183 (1909)............... ....... ..... 47 -
Delaware v. Fensterer 474 U S. 15 (1985) oo | ........... reeeerreeeresheebeniaens ..... " 43
Dial v NzggelAssocs Inc., 333 8.C. 253, 509 S.E.2d 269 (1998) ....... e 41
- Gzlmore V. Ivey, 290 S.C. 53, 348 S.E.2d 180 (Ct.App. 1986).......... ..... ...... ....... 49
Holmesv South Carolzna 547 U.S. 319 (2006).....-'. ..... 7.‘. ..... S ..... ...‘ ....... e 4A3,A ,45» o
Hugheyv State 2015 WL2231252 (S.C. May K J01) £) S 23 44
Major v Alverson, 1838, C. 123 190 S.E. 449 (1937)....... i T
' McCoyv State, 401 s. C. 363 737 S.E.2d 623 (2013)........; ..... ...... .49, 50 51 .
McManus v. BankofGreenwood 171 S C. 84 171 S.E. 473 (1933) ......... 49 4'
_ ANelson V. Omet 390 S C. 432, 702 S.E2d 369 (2010) ...... 57 :
o "Northcutt 372 8.C. 641 SE 2 s oo 39,41
ol Chiefv. United States, 519 US 172 (1‘997).."..;.... ......... ........... ............... | —
‘ Pennsylv&ﬁia V. Rit_chie, 480°U.S. 39(1’9875 ..... ...... rereeeies ........ ...... 43
* Remmer . US.347US. 227 (1954)..... e, ................. o 50 -
. Remmer v. U.S., 350 Us. 377 (1956)....L_...’....l ...... R R .50
Shinn v. Kreul, 311 S:C. 94, 427 S.E.2d 695 (Ct. App. 1993) ........................ 49 |
- Smith v. - Phillips, 455 U, S. 209(1982) ................................ S .......... 47
South Carolina Dept. of Social Services v. Lzsa C, 380 S.C. 406, 669 S.E.2d 647 (Ct..
APD. 2008) ..ttt e ettt e s et e e e an e s nnnneeseani 29
South Carolzna Highway Dept. v Na;im 255 S.C. 406, 179 S.E.2d 211 (1977) ............ 40
State v. Alexander, 303 S.C. 377, 401 S.E.2d 146 (1991)....vviiversveereereeeene. 34, 36, 38

iv



State v. Anderson, 413 S.C. 212, 776 S.E2d 76 (2015)....ccecuiceererieeeeereeeeeereereereeeerennas 30

State v. Barrett, 416 S.C. 124, 785 S.E.2d 387 (Ct. App. 2016) c.ecovrivecnriinircnniieces 15,30
'State V. Blackwell 420 S.C. 127 801 S.E.2d 713 (2017) ............................................... 26
: State v. Blurton, 342 S.C. 500, 537 S.E.2d 291 (Ct. App. 2000)............, ...... s 54, 55
State v. Brown, 286 S.C. 445, 334 S.E.2d 8'16 (1985) et 2S
State v. Brown, 411 S.C. 332, 768 S.E.2d 246 (Ct.App.ZOlS) ....... | e, 30,31
State . Bryant, 354 S.C. 390, 581 S.E.2d 157 (2003) .................... 50
‘State v. Coaxum, 410 S.C. 320, 764 S.E.2d 242 (2014)....cccueiveiiiirireeieceeriene e 48
State v. Dawkins, 297 S.C. 386, 377 S.E.2d 298 (1989) ............................... . s 29
State v. Dempsey, 340 S.C. 565, 532 S.E. 2d 306 (Ct. App. 2000) .................................. 29
State v. Elliott, 346 S.C. 603, 552 S.E.2d 727 (2001)....cccvveerercrerircerieiieieeeeeeeeeeeeeenenns 3
State v. Gray, 408 S.C. 601, 759 S.E.2d 160 (Ct. App. 2014) ...................................... ' .34
State v. Hernandez 2018 WL 4690997 (S C Ct App Aug 1, 2018) ........ s 53
State v. Hudnall, 293 S.C. 97 359 S.E. 2d 59 (1987) ...... S JUTR e ....27,28 |
. State v. Jenmngs, 394 S.C. 473,716 S.E.2d 91 (2011)..... ...... 29
- State v. Joha,son, 334 S.C. 78, 512 S.E.2d_7951 (1999) ...... ........... 54
State 'v. Jones, 423 SC 631, 817 S.E.2d 268 (2018)............... ' .......... 31
State v. King, 334 S.C. 504, 514 S.E.2d 578 (1999)36
State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013)....cocvueee. R 1, 15, 26, 29, 30
State v. Langford, 400 S.C. 421, 735 SE.2d 471 (2012) oovoiiiiiiiiinnccciens )
| State v. McFadden, 342 S.C. 629, 539 S.E.2d 387 (2000)........ceevnirininiininiiininiiciniinns 52
State v. McKerley, 397 S.C. 461, 725 S.E.2d 139 (Ct. App. 2012) ...eecveeririreeieeirerennn 29
State v. Mikell, 257 S.C. 315, 185 S.E.2d 814 (1971).ccceiiiiirireeieeeeeeee e 42



State v. Morgan, 326 S.C. 503, 485 S.E.2d 112 (Ct. App. 1997)..coveevveerrrenn... 15, 28, 29

State v. Nelson, 331 S.C. 1, 501 S.E.2d 716 (1998)........ ettt ettt 23,36
State v. Peake, 302 S.C. 378,396 S.E.2d 362 (1990) .....coeervereriirereerrerereeeeeeceeeenes s 36
State v. Schumpert, 312 S.C. 502, 435 S.E.2d 859 (1993)....ccorvenee. ‘"'1’ 15, 26, 28,30, 33
State v. Simhons, 423 S.C. 552, 816 S.E.2d 566 (2018) oo, 1, 26, 31, 32
State v. Weavefling, 337 S.C. 460, 523 S.E.2d 787 (Ct.App.1999) ....vvvvvireriieeeeee. 30
State v. White, 361 S.C. 407, 605 S.E.2d 540 (2004) .....rveeererrrrrn e 15, 30, 51, 54
Toyota of Florence, Inc. v. Lynch, 314 S.C. 257, 442 S.E.2d 611 (1994) ...oovevverre 40
(jnited States v. Burr, 25 F. Cas. 49 (D.Va.1807) cccovevvieerens .............. 47
Statutes

- S.C. Code Ann. § 14-7-1020 e s 47
S.C. Code Ann. § 14-7-1110 ..o, e 48
S.C. Code Ann. § 163655 ........... S 36, 54
S.C. Code AN § 63-11310 oo ST 32
S.C. COde § 16-3-600 ..rrererrrrreerrrrrerrersn e eee e 53
S.C. Code § 16-3-600(D)(1)(b) (2010) e ...... , ......... 53
Constitutional |
Article I, § 14 of the South Carolina ConStitUtioN .....ccocveeveiireieeeeee e 47

| Article I, § 3 of the South Carolina Constitution...................................- ............... 1,27, 33
- , .
Rule 7, SCRCIMP ..ot 42
Rule 268(d), SCACR........cociiiiiiieieeeet ettt 23, 44, 53
Rule 401, SCRE.......ccccciimiiiiiiieiencetnn ettt ettt 2, 1,35, 36,37

vi



Rule 403, SCRE ...ccccccierrsccmeverennesssssesssesesiesessssos .1, 2,25,27,28, 33, 35, 36, 37, 38

Rule 404(b), SCRE.... .ovvvererererrns e et 2, 1,23, 35, 36, 37, 38
Rule 801(d)(1)(D), SCRE.......oervireierereesrerreeeeseesseseseerseseen i ........... 31
Rule 803(4), SCRE.....oooccccoreerrrsreee SO EAS: B

vii



QUESTIONS PRESENTED
Question 1

State v. Schumpert, 312 S.C. 502, 435 ‘S.E.2d 859 (1993), and similar cases,
should be overruled (or the holdings in Schumpert and similar cases limited) to the extent
that those holdings allow a prosecution expert witness to offer an opinion about whether a
complaining witness suffers from trauma, when that -expert’s opinion is largely based on
the hearsay statements of the complaining witness, because that type of opinion
testimony is inconsistent with State v. Simmons, 423 S.C. 552, 816 S.E.2d 566 (2018) and
the State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013) line of cases. -

Question I1

The trial judge erred by admitting evidence of J.L.’s Post-Traumatic Stress
Disorder when the “probative value [of this evidence was] substantially outweighed by
the danger of unfair prejudice,” pursuant to Rule 403, SCRE, and the prosecution used
this evidence in its closing argument to bolster the credibility J.L.’s testimony, thereby
denying Cliff Eubanks due process of law in contravention of the Fourteenth Amendment
to the United States Constitution and Article I, § 3 of the South Carolina Constitution.

Question III

The trial judge erred by allowing the prosecution to question J.L. on re-direct .

.examination about her knowledge of an “enormous tub of pornography” in response to
defense counsel asking J.L. limited"questions about the titles of two iPhone internet

searches when this testimony was not relevant; pursuant to Rule 401, SCRE, improper

character evidence pursuant to Rule 404(b), SCRE, and the prejudicial effect of the
testimony substantially outweighed its probative value, pursuant to Rule 403, SCRE?

Question IV

The trial judge erred by allowing the prosecution to cross-examine Cliff Eubanks

- about his internet searches of legal adult pornography when such evidence did not “make

the existence of any fact that is of consequence to the determination of the action more

probable or less probable than it would be without the evidence,” pursuant to Rule 401,

SCRE, was inadmissible character and propensity evidence pursuant to Rule 404(b),

'SCRCP, and the “probative value [of this evidence was] substantially outweighed by the
danger of unfair prejudice,” pursuant to Rule 403, SCRE.



Question V

The trial judge erred by allowing the prosecutor to call Cliff Eubanks down from
the witness stand to demonstrate to the jurors how J.L. was “wiggling” when she sat on
his lap, when the only purpose for the demonstration was to humiliate Mr. Eubanks and
to obtain fodder for the prosecutlon s closing argument that repeatedly mocked Mr.
Eubanks.

Question 14

This Court should grant Cliff Eubanks a new trial based on the Deputy Solicitor’s
highly inflammatory closing arguments that were a direct and dehumanizing attack on the
character of Cliff Eubanks and his cousin Mitchell Eubanks.

Question VII

- The trial judge erred by not continuing the trial to allow time for examination of
Cliff Eubanks’ iPhone 5, thereby denying Mr. Eubanks his due process right to a fair trial
and his Sixth Amendment rights to present a complete defense and confront and cross-
examine J.L. about observing sexually explicit movies on this phone.

Question VIII

The trial judge erred by not continuing the remainder of the trial until the
following Monday so that Cliff Eubanks could call Dr. Joanne Brownlee as a witness to
reply to Deanie Eubanks’ testimony and corroborate Mr. Eubanks’ medical condition.

Question IX

The trial judge erred by not excluding juror Tony Bailey from the jury panel after
Mr. Bailey, a real estate agent, revealed he had sold a house to a relative of J.L, who was
present in the courtroom for the trial, when this information was not available .to CIiff -
Eubanks prior to jury selection and would have been the basis of a peremptory strlke had
this 1nformat10n been disclosed timely.

Question X |

The trial judge erred by denying Cliff Eubank’s motion for a new trial, without
convening a hearing and taking testimony, after Cliff Eubanks learned that juror Tony
Bailey is friends on Facebook with Darlene Newsome and Jared Hunnicutt when Mr.
Bailey did not disclose this information in response to the voir dire questions by the trial
court.



Question XI

The trial judge erred by declining to charge second degree-assault and battery as a
lesser-included offense of third-degree criminal sexual conduct with a minor.

Questioﬁ,XII ,

- This Court should reverse Cliff Eubanks’ convictions and sentences and order a

new trial based on the cumulative error doctrine.

QueStion XIIf -

* This Court should clarify the procedure to be followed when the court reporter '

assigned to record a trial accepts employment with one of the parties that part1c1pated in
that trial prior to completlng the tr1al transcript. . -

STATEMENT OF THE CASE E |

- On May 16, 2017 J L. alleged her stepfather M1chael Cl1ff Eubanks sexually ’l o

o assaulted her The next day, the Laurens County . Sherlff’ s Ofﬁce arrested Mr. Eubanks )

and obtained an- arrest warrant for th1rd degree cr1m1nal sexual conduct with a minor,

.allegmg “[t]hat on May L, 2017” Mr. Eubanks ‘did- engage in sexual battery2 by hav1ng .

the victim sit in h1s lap rubbrng his penis “with her buttocks for sexual grat1ﬁcat10n ;

causing him to eJaculate while strll clothed ” R 7 (footnote added)

On June 16, 2017, the ‘Laurens County Sher1ffs Ofﬁ_ce obtamed an arrest_warrant .

for first-degree criminal sexual conduct ‘with'a minor, alleging “[bJetween January 1,
12010 and January 1, 2016” Mr. Eubanks"‘did‘_engage in sexual battery by having sexial

intercourse with the minor yic_tim J.L.” R. 8 (footnoted added).

I Mr. Eubank’s family and friends call him “CIiff,” which is how he will be °

referred to in this brief.

2 The warrant incorrectly invokes the term “sexual battery.” State v. Elliott, 346
S.C. 603, 552 S.E.2d 727 (2001) overruled on other ground by State v. Gentry, 610

S.E.2d 494, 501, 363 S.C. 93, 106 (2005) (““Sexual battery’ does not mean any battery of
-a sexual nature. Rather, it is statutorily defined to include only certain specific acts,
which can be loosely described as involving penetration of some sort.”).



On July 21, 2017, the Laurens County Grand Jury indicted Mr. Eubanks, alleging
he committed third-degree criminal sexual conduct with a minor, “on or about Mey 1,
2016 to on or about May 17, 2017,” by lewdly and lasc.iviously touching the body parts
of JL. R.9-10. ,

On August 18, 2017,> the Laurens County Grand Jury indicted Mr Eubanks,
alleging he committed first-degree criminal sexual conduct with a minor, “on or between
Augest 15, 2010 and August 15, 2015,” by engaging in an unspeciﬁed sexual battery

with J.L. R. 11-12. |

On July 27, 2018, the Laurens County Grand Juryvindic't_ed’_Mr. Eubanks,:alleging

" he committed second-degree criminal sexual conduct with a minor, J.L., “on or about B

| August 15,' 2015 to on or about May 16,>2017,”'7by engaging_in an unspecified sexual
. battery with a minor.> R. 13-14. | |
| | From July 31, 2018 to August 3, .2018, the Stete tried'Mr. I;Eubank‘s. before the
‘ Hohofable Frank R. Addj}, Jr. and a jury. Deputy'S(‘)licitjof C. bale Scott iand Assistant
Solicitor Julie Kate Keeney; both of the Eighth Circuit Solicitor’s Office, p_rosecuted the
case. C. Rauch Wise represented Mr. Eubanks. The jurors convicted Mr. Eubanks as
charged. R. 789-91, R. 15. Judge Addy sentenced Mr. Eubanks twenty-five years -
imprisonment for first-degree criminal sexual conduct with a minor, a concurrent term of
fifteen years imprisonment for third-degree criminal sexual conduct with a minor, and a -
consecutive term of fifteen years imprisonmen;c, suspended with probation for five years,

for second-degree criminal sexual conduct with a minor. R. 803-05, R. 1-3.

3 During the jury trial, the Deputy Solicitor talked about Mr. Eubanks’ case being
on the trial docket for months. E.g. R. 661, 699. The prosecution never explained adding
the charge of second-degree criminal sexual conduct with a minor just four days before
trial. '



Qn August 13, 2018, Mr. Eubanksvmoved for a new triat. R. 16-21.- By written
order dated Septetn_ber 11,2018, Judge Addy Vdenied the new trial motion. R. 4-6. This
appeal follows. : - | -'

STATEMENT OF FACTS
A » introduction. ‘
" Qliff Eubanks greW up in Clinton, South Carolina. He and his ﬁrst wife, Jennifef

Newsorne; had two children, A.E and P.E;. After his divorce from Ms. Newsomewas

final, M. Eubanks contacted Deanie Lyons. Ms. ‘Ly_ons‘ had tv&_;o.children from a prior

. relationéhip, L.L. and JL Cliff and Deanie .got married in 2010. '.T.hey moved into , “

Cliff’s house., At the time, CLiff worked for International Paper and later the Department ) o

of Transportation. Deanie Eub'anké worked for Beltram and'later at the Lanrens ‘County ‘

. Detention‘ Centef Chff and Dean1e had a chlld together B.E. CIliff and Deanle lived ..

‘paycheck to paycheck R. 580 86

CIiff took care of L.L. and 'J.L. as if they were his own chiildren. 'L.L. was “more

focused on'his past and what went on in his'past verses what he could have had‘in his

: "future ? L L. wanted a dad and Cliff “trled everythlng p0351b1e to support him. They

' had talks._ Cliff bullt “q tree house for h1m Cliff had_.raced cars at the Laurens

racetrack. CIiff took L.L. fo the racetrack, but L.}L. wasn’t interested in racing. L.L. was -

a “video gamer,” who liked to stay in the house playing video games.” J.L. liked to be
* outside more than L.L. Cliff

always told the kids, look, I'm not your father, but I’ll be whatever you

want me to be. I’ll be there for you. I'll be your friend, you know. I’'m

just here for you if you need me. And.it was that way with [L.L.] and

[J.L.].

R. 589-92.



At his jury trial, Cliff Eubanks’ fam11y and frlends testified about his relationship -

with his natural children and stepchlldren

Elizabeth Eubanks is Cliff Eubanks’ mother. She and her husband,

~ Michael Eubanks, had family gatherings almost every weekend. Cliff

would attend with his children and stepchildren. Deannie Eubanks
attended less after her automobile wreck. She testified Cliff “is a good
father.” He “played with the children,” “never showed 'special”
favoritism, was “fair to all the children,” and disciplined them
appropriately. She never noticed Cliff engaging in any inappropriate
conduct -or suspicious touching. Cliff and J.L. had a father-daughter
relationship. R. 566-69. '

Michael Eubanks is Cliff Eubanks’ father. He and Elizabeth Eubanks had ,

family gatherings and almost every weekend. He observed CIliff with his
children and stepchildren. He testified Cliff is “a great father” who played
with the children. He never observed Cliff do “anything out of the
ordinary” or show favoritism towards one of the children. R. 572-574.

Jessica Eubanks is Cliff: Eubanks sister. She observed Cliff with J.L.,

L.L., and B.E. almost every weekend at Eubanks family get togethers.
A.E. and P.E. were at the get togethers every other weekend when CIiff |
_ had visitation. CIiff treated all the children the same — “[v]ery playful

with them all.” When necesSary, CIliff disciplined the children the same as
“any other parent should do.” ~She never noticed Cliff showing any
favoritism towards J.L. Her daughter, who was fourteen years old at the

time of trial, spent time around Chff including spendlng the nlght at his.

house. R..533-36.

Cristi Cline? is Cliff Eubanks’ sistef. She observed Cliff wit>h his children
and stepchildren at his home and family gatherings. CIliff was “good”

with the children. She testified, “He never directed any attention towards
one particular child. He was always playful with them, doing things with
them.” She never saw Cliff engage in any inappropriate behavior. She
does not have any concerns about Cliff being around her eleven year old
daughter. R. 550-53.

Kathleen Eubanks Schumpert, Cliff Eubanks’ aunt, lived across the road
from Cliff. She observed Cliff around his children and stepchildren. Cliff
played with them in the yard and helped them with homework. He treated

spelling is “Christi.

4 Ms. Cline’s first name is spelled “Christy” in the transcript, but the correct
This brief also uses the correct spellings of the names of Kathleen

29

Eubanks Schumpert and Alexus Eubanks.



the children equally. She never observed Cliff engage in any
inappropriate conduct around the children. R. 562-65.

e Alexus Eubanks is Cliff Eubanks’ niece. She observed Cliff with J. L.,
L.L. A.E., P.E., and B.E. at Eubanks family gatherings. She testified Cliff
treated all of chlldren including the step children, equally. She never

observed CIliff engage in any 1nappropr1ate conduct with the children. R.
527-31.

e Amy Philson lives with Alexus Eubanks. “The Eubanks took [her] in
because [she] didn’t have a good childhood.” She was twelve when she
first started spending time around Cliff Eubanks. She has observed Cliff
around his children and stepchildren. She testified CIiff is “just a good
loving parent is what I think anyways. He never showed more attention to
one child than he did the other.” She attended the Eubanks’ family
gatherings. She never noticed any concerning behavior by Cliff. R. 545-
49,

e LouAnn Price knows Cliff Eubanks through church. Cliff also did work
for her at her house. She had opportunities to observe Cliff which his
children and stepchildren. CIiff treated all the children equally. She
testified J.L. is “a very talented girl. She loves to dance and she’s a
wonderful actor.” She described J L. as “flirty with the guys and
everybody » R. 553, 558- 60.

In November 2013 Deanle brought Cliff breakfast at work. On the way home C
 she got into a rear-end automobile wreck in front of the Post Office in Laurens. She -

ultimately required back surgery. Deanie did not work from November 2013 to May-

2016. Initially, Deanie received disabihty thoUgh the State of South Carolina, but the
State eventually cancelled this support because the injury vyas not work‘releted, meaning
only Cliff was receiving a paycheck to support the family. They lost their house. Cliff,
Deanie, L.L., J.L., and B.E. moved in with Deanie’s extended family _ her mother,
father, and grandmother. A.E. and P.E. joined them every other weekend. R. 586-88.
Deanie’s father, Johnny Wilson, had a close relationship with Cliff’s daughter,
A.E. By the time Cliff and Deanie moved, Mr. Wilson was not in good health and stayed

at home all day. Deanie’s mother also stayed home all day. She helped by picking up the



children at the end of the school day. Deanie’s grandmother “rarelyi’ left the house
unless “she had a doctor yisit.” She “loved” to cook “southern home food.” R. 591-94.
After the automobile wreck, Cliff and Deanie’s marriage “started going downhill-
a little.” Deanie_jseemeddepressed and “_felt worthless” because she could hot do all of
her normal -activities.- They stated 'sleeping in separate 'beds in the same bedroom.
Sometimes, Deanie would sleep ina rollaway bed. Sometimes Cllff would sleep in the
| rollaway bed R. 634-35. |
Elizabeth Eubanks testified about a conversation in November or December 20l6
| involving her, Michael Eubanks and Deanie: Eubanks They were on the porch Deame
_ sa1d “I know how to get rid of somebody Ms. Eubanks was “shocked ” R. 569 71.
: Michael Eubanks recalled Dean1e saying she knew how to get r1d of Clift. R. 574 75.
Cllff and Deanie eventually settled the automobile wreck claim with the 1nsurance
companyl for $89 821 55 after medical expenses attorney fees, and costs On December |
28,2016, they deposrted the proceeds ina _]o1nt checklng account at the SunTrust Bank in
Laurens In January 2017 they transferred $25, 000 00 toa money market account and:
w1thdrew $40 000.00 in cash They placed the $40 000 00 in & safe i ina storage shed on . |
Deanie’s mother S property Chff had the combinatlon to the safe Dean1e d1d Tot. '_
- Financially, Cliff and- Deanie should have been in good shape, but their bank account
balance kept decreasrng and they began “bickerlng about finances. In May 2016, they
took several thousand dollars out of the safe for a family Vacation. Clift, Deanie, J.L.,

and BE were all present when they opened the safe.’ R. 594-606.

5 J.L. confirmed she knew about the safe with money in the storage building and

that she knew the combination to the safe. R.261-62.



After returning from thé May 2017 vacation, Deanie Eubanks took J.L. and L.L.
to see Kimberly Little, a counselor, because of L.L.’s depression and grief secbndary to
~ several family deaths. That visit is when J.L. first alleged Cliff Eubanks had sexually
assaulted her. Ms. Little notified DSS and law enforcement. R. 166-71. J.L. allegations
of sexual abuse will be discussed in more detail in Subsection B below. |

The day after law enforcement arrested Cliff Eubanks, Michael Eubanks went to
Cliff’s house to get his médication aﬁd some clothing. He went to the storage building to
get Cliff’s winter clothing. He noticed the safe, which he understood contained
$40,000.00 cash, was nd longer there.S R. 575-77.

'- B. Allegations of Child Sexual Abuse.

L.L. is J.L’s older brother. He was one week from his sixteenth birthday when he

testified. On May 16, 2017, L.L. attended counseling with Kimberly Little. He started

" counseling because of “a lot of deaths,” including his great grandpa, grandpa, cousin, and

other friends. During the session, L.L. talked about “past depression,” “past anxiety,” the

absence of his biological father, and his relationship with Cliff Eubanks. Although L.L.:

- saw Mr. Eubanks more often than his biological father, Mr. Eubanks “didn’t feel like he
was my step-dad” because he put J.L “on a pedestal” and did not treat L.L. “like a son.”

L.L. “always wanted a dad.” L.L. testified Mr. Eubanks treated J.L differently than his

¢ During opening statements, counsel for Mr. Eubanks addressed Deanie
Eubanks’ motive for persuading J.L. to make these allegations. Cliff and Deanie “got
married on the rebound.” They had a child together, but their “marriage started having
problems.” Deanie was involved in an automobile accident that resulted in an insurance
settlement. Cliff “took the money out of the bank because she was spending it too fast”
and put it in a safe “in a barn near that house.” CIiff had the combination. Deanie did
not. The children “knew about this cash in the safe.” After the allegations were made,
Cliff’s father “went back to the house to get the safe, it was gone and hadn’t been seen
since.” R. 130-31.°



two biologicél daughters that visited every other weekend. Ms. Little wanted to talk to
JL. R.136-43,147-48.

The prosecution had L.L. testify about various topics to suggest that Mr. Eubanks
treated J.L.. more favorably than L.L. and the other chiidren. He claimed the relatiqnship
between Cliff and J.L. “became stronger” éfter Deanie’é automobile accident and he
began noticing “grabs on the butt.” R. 143-44, 146. He testified Cliff and J.L. hung out
the barn, which is used for a storage and was Cliff’s “getaway place.” R. 144-45. He‘
claimed to witness Cliff go inside the bathroom with J.L. while she was not clothed. He
claimed Cliff would wrestle with J.L. more than the other children. He claimed Cliff and -
J.L. would “cuddle under blankets on the couch or in [J.L.’s] room.”‘ He claimed Cliff
gave J.L. more mohey for school. He was upset Cliff took J.L. to school, while his
grandmother took him to school, even though J.L.’s school was on thé‘ way to Cliff’s
workplace‘.v R.r 143-50. On ré-directvexami»nation, L.L. claimed Mr. Eubanks “bullied’; |
‘him at home. R. 156-58. | |

On chss-examination,. L.L. acknowledged Cliff paid for his bracés. He also
acknowledged hel never discussed with hlS mother his observations ‘of the showér or -
| cuddling under the blanket. L.L admitted Cliff took him fishing, to the Laurens
racetrack, and to the Crying Baby Bridge. L.L also acknowledged telling a counselor
about the financial impact his stepsisters (Cliff’s biological chiidren) had the family
finances. L.L. also did not like J.L. being homeschooled for a period of time because he
“felt like a lot of attention was going to ﬁér,” and she would spend more time with their

mother. R. 150-56.
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Kimberly Little, a licensed professional counselor, testified about her céunseling
sessions with L.L. for depression, rece.nt-ideaths in the family, and bullying at school.
During the sessions, Ms. Little learned about the family dynamics. L.L. “did not have a
rélationship with his father and there was a step-father in the home that he wanted a
relationship with, but did not have a good relationship with.” L.L. “said his parents
weren’t really getting along,” and J.L “was the peacekeeper.” Ms. Little “wanted to
speak with [J.L.] as well to make sure she was okay.” Ms. Little was able to speak with
J.L. on May 16, 2017. JL was anxious. J.L. made allegations of sexual abuse. As a
mandated reporter,A Ms. Little “contacted law enforcement and DSS,” both of which
responded. Mr. Eubanks and his mother, Elizabeth Eubanks, also arrived. T. l66-71}.

J.L. téstiﬁed. She was thirteen, about to tufn fourteen, when she testified. She
claimea she qnd her step-sisters argued over her getting more attention from Mr.
Eubanks. She testified Mr. Eubanks took her places, i)ougﬁt her things, gave her money
for lunch and snacks at school, and would tell her about his arguments with her mother.
Mr. Eubanks and Ms. Eubanks argued about moﬂey. The attention made her feel special.
R. 172-79, | |

J.L. testified “bad things” started to happen when she was six. She claimed it
started with Mr. Eﬁbaﬁks foﬁching her breast, bottom, and genitals underneath her
clothing. She testified alleged Mr. Eubanks rubbed his “boy part” against her “girl part.”
She claimed Mr. Eubanks “boy part” sometimes went insider her “girl part.” She claimed
Mr. Eubanks would use a “rag” to clean up “white stuff that would cbrﬁe out.” She
claimed Mr. Eubanks touched her “girl part” with his mouth. She also alleged Mr.

Eubanks insefted the tip his “boy part” inside her “butt part.” She claimed that Mr.
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Eubanks, grabbed her “butt” when she walked‘around the house, wrestled with her, and
“ctiddled” a lot with her under blankets, none of which he did with the other children.

~She claimed the sexual abuse started'at the first house and continued at the second house.

She also alleged it occurred at the storage shed She alleged Mr Eubanks touched her _

“butt” or rubbed her chest almost every day R 179- 201 206-20.

J.L. testlﬁed about talkrng to Ms. Lrttle and Investlgator Hunnlcutt R. 228. On

June 1, 2017, Heather Bennett 1nterv1ewed JL. at’ Beyond Abuse wh1ch isa Chlldren . P
Advocacy Center . L was twelve years old at the time of the 1nterv1ewed In the
: 1nterv1ew J.L. 'clalmed somethlng happened” to her “from when she wassrx years old'
until she was” twelve and at two separate addresses R. 297- 99 JL. acknowledged that :

- she told Ms. Bennett that she. would' like to 'see Cliff Eubanks again desprte the

o allegations .‘R 270.

On June 8 2017, Dr Lyle Pr1tchard MD performed a sexual assault medical ,A S
B exammatlon on J L 1nclud1ng her gemtals us1ng “forensw 1mag1ng that prov1des extra
llghtrng and magmﬁcat1on to, look “for any evidence of any sort of 1nJuries of scars.” She - o

did not find any signs of trauma. The hymen was intact. J .L.did not have any sexually - |

transmitted diseases. The medical exam was normal, meaning the exam was “not
definitive that there was abuse or not abuse.” R. 372-83.

C. Cliff Eubanks’ Statements.

On May 16, 2017, Laurens County Sheriff’s Deputy Ronald‘Richey’ responded to -

Kimberly Little’s office. He interviewed J.L. and _contacted the ‘Departrnent of Social

Services. While ' Deputy Richey’ was at Gilchrist Consultation Group, Cliff Eubanks and
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his mother, Elizabeth Eubanks, arrived. Investigator Jared Hunnicutt took over the '
investigation. R. 158-64, 331-32.

- Investigator Hunnicutt contacted Cliff Eubanks on May 17, 2017, and CIiff 'came

- to the Laurens County Sheriff’s Office. Investigator Hunnicutt advised Mr. Eubanks,' ‘A

- about J .L.”s allegations that Mr. Eubanks had “touched her on h'er chest, and kissedher on
“the neck ” Mr. Eubanks denied the allegat1ons statmg that if any such touch occurred )
-"‘then 1t happened Whrle both were sleeprng He also told Investrgator Hunmcutt that he
: had caught J L. masturbatmg ‘and ¢ rece1v1ng‘ explicit pictures from some unknown boys ‘
-on her phone ” Mr Eubanks prov1ded a wr1tten statement. R. 333-40 State ] Exh1b1t .'
No. 1. | | | |
| Investigator Hunnicutt learned from Deanie Eubanks-that she‘ had lied "toihe.r

‘-'husband about there bemg a hldden nanny ‘cam in the barn area At Invest1gator A

' Hunmcutt s request Chff Eubanks returned to the Sherrst Ofﬁce later in the day on;.t.:,:,

= May 17 2017 Investrgator Hunn1cutt shd a blank “DVD across the table to [Mr B
. Eubanks] and 1ns1nuated that [law enforcement] had footage of the act ” Mr. Eubanks'
: told lnvestlgator Hunnrcutt about an 1nc1dent that happened at the barn which was
: reduced to the following written statement:
A [A]s far as what went on in the barn was that myself and J. L was worklng
~ tearing apart pallets and cleaning up. I went to sit.down and J.L. came up
~ to me and sat in‘my lap and started wiggling on my leg and moving
around. I knew it wasn’t right, but I tried to push her away but she still -_
did it to arouse me and I ended up ejaculating in my pants :
| Invest1gator Hunnicutt then arrested Mr. Eubanks. R 341-49; State’s Exh1b1t No. 2.
Durmg openmg statements, counsel for Mr. Eubanks asserted Mr. Eubanks

innocence and addressed hrs statement to law enforcement “in which he admlts to an act
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that he is not proud of. That he is frankly embarrassed about.” Counsel noted the act was
not a crime because it was “not done with the intent to satisfy that lust of a person.”
Counsel explained:

* [Mr. Eubanks] comes in the barn and he sits down. And [J.L] comes and

. sits in his lap and starts wiggling around and jumping up and down. And

he puts in his statement, and I have to put it in the statement. Have to tell

you because it’s there, that frankly her jumping up and down on him

caused him to ejaculate. That is an act. But you will find there was no

intent on his part to have her sit on his lap to the point that he was

satisfying his lustful desires. There was no intent. And if the intent is not

there, the act is not illegal. Itis, call it what you want to, but you can’t call

it illegal because of the lack of intent.

R. 131-33.
D. State’s Trauma Expert Witnesses.

The State’s case against Cliff Eubanks heavily relied on the expert testimony of
~ Samantha Black, Dr. Eman Shara‘wy,7 and Shauna Galloway-Williams.

Samantha Black, a therapist employed by the Beckman Mental Health Center, -
p_rdVided counseling services to J.L. at Beyond‘ Abusé, which is a Children’s Advocacy
Center, providing “assessments and therapy with children that have been. abused.”® She
has a Master’s Degree “in marriage and family therapy,” is a licensed professional
counselor, and is “certified and registered in trauma focused cognitive behavioral
therapy.” On June 14, 2017, Ms. Black met J.L. and “got her background, history,

family, abuse allegations, symptoms and [] did assessment measures” to determine what

type of treatment to provide. R. 300-02.

7 This witness’ name is sometimes spelled “Sharway” in the transcript. E.g. R.
27, 729. This brief uses the spelling “Sharawy” because that is how the South Carolina
Department of Labor, Licensing, and Regulations lists her name for her medical license.

8 Ms. Black is married to Eighth Circuit Assistant Solicitor Micah Black.
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Ms. Black testiﬁed she provided J.L. trauma focused cognitive behavior therapy,
Mr. Eubanks objected because testimony by Ms. Black about the treatment “for the
psychological ramifications df the abuse” constitutes vouching for the credibility of J.L.
prohibited by State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013). The trial judge
convened a hearing outside the presence of the jurors. Counsel for Mr. Eubanks
explained this evidence does not have any probative value to Ms. Black;s testimony if
she planned to opine she ‘fdetermined there to be a problem because [J.L.] was, in fact,
abused.” The prosecuﬁon indicated another witness would testify about a‘diagnosis of
Post-Traumatic Stress Disorder (“PTSD”). Mr. Eubénks then objected to any- testimony
about PTSD. R.302-04. | |

Mr. Eubanks pointed out that PTSD does not appear in any of Ms. Black’s
therapy notgé. The prosecution, howeve;, intended for Ms. Black “to -tes.tify ‘about 'ghe‘
trauma—Ba‘sed Cogm’tivg therapy that she offered the minor”‘and Dr. Eman Sharawy would
testify about “thé actu‘éil. -d‘iagnosis of PTSD.” Dr. Sh'araw;f szvi-w. J.L. for “one counseling
session,” reviewed Ms. Black’s notes,” and “diagnosed her with PTSD.” The prosecution
relied on State v. Schumfert, 3_12 S.C. 502, 435 S.E.2d 859 (1993), overruled on other
grounds by Sfate v. Stukes, 416 S.C. 493, 787 S.E.2d 480 (2016), State v. Morgan, 326
S.C. 503,485 S.E.2d 112 (Ct.» \App‘. 1A997), overru?ed on other grounds by State v. White, |
382 S.C. 265, 676 S.E.2d 684 (2009), and State v. Barrett, 416 S.C. 124, 785 S.E.2d 387
(Ct. App. 2016). R.304-08. - |

The trial judge reviewed Barrett, noting that case cited to Schumpert and State v.
White, 361 S.C. 407, 414-15, 605 S.E.Qd 540, 544 (2004), and coﬁcluded testimony about

PTSD to be admissible. The trial judge, however, acknowledged the court still “has to
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engage in a probative value prejudicial effect 403 type analysis.” Mr. Eubanks argued

that an expert testifying J.L. suffers from PTSD “is doing nothing but vouching for the -
credibility” of her testimony and “is terribly more prejudicial than probative.” The trial -

judge reasoned this testimony would not be precluded by Kromah as long as the. . ..

prosecution does not elicit testimony that the PTSD was caused by the child sexual
abuse.® R.308-312.

Over objection, Samantha Black testified the goals of trauma-focused cognitive

k19

behavioral therapy are to “learn‘coping skills,” “change any thought distoftiohs?” and

- “complete a trauma narrative™'? about the first, last, and worst incident of sexual abuse, . -

which “takes care of the symptoms the way that the therapy is researched.” The trauma
narrative focuses on a child’s thoughts about the traﬁma “to get r1d of any distdrtions they
V heve,” spch» as thinking the abuse was their fault. The follewing exchange occurred
_ betwe‘en the -prPosecutor and Ms. Black:

Q. Okay. And so, the purpose really isn’t for Court?

- % The trial judge considered testimony about PTSD in-a child sexual abuse case to
be similar to a medical doctor testifying about the life threatening nature of a gunshot
wound, without opining whether the injury was unlawfully inflicted or the result of self-
defense. R. 320-21.

107 L. testified about her trauma narrative. R. 237, 239, 256-58, 262, 269, 273,
275-76, 288-90; State’s Exhibit 10. On cross-examination, defense counsel asked J.L.:

But when you did your trauma narrative, you didn’t say that you felt
different later. I mean, in your trauma narrative you said, “I was worried
that he did something to me. I was wondering if he but his boy part on my
girl part.” I mean, you never said then that you thought something
happened.

J.L. responded it was something that she “remembered” when she talked to the Deputy
Solicitor. R. 259-60.
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A. No. It’s not investigative at all. It’s purely therapeutic and it’s just to
help them move on with their life to get past the trauma. *

Q. Just to talk about it?

A. Uh-huh.

Q. And be open and talk about it?

A. Yes.
R. 312-315.

Dr. Eman Sharawy, a mg:d_ical doctor, is the Medical Dire‘ctbrb at the Beckrﬁari
- Mental Health Center. Dr: S_haraWy’s completed a'medical degree at the Medi_cal C\ollegre

of Georgia, éompe_ted a psychiatric residence at the Medical UﬁiVersity of South

Carolina, and is board certified in adolescent psychiatry and adult psyéhiatry. “Over

objection, the trial judge qualified Dr. Sharawy as an eipert in child and adolescent
psychiatry. Dr. Sharawy explained:

PTSD stands for posttraumatic stress disorder and it’s a disorder that
people experience after having come in contact with significant trauma in
their lives. It — there are four categories of symptoms. So the first
category would be re-experiencing symptoms where people re-experience
the trauma in different ways. They have recurrent thoughts, memories,
nightmares, flashbacks, intrusive thoughts that just pop into your mind
during the day during normal routine activity. Secondly, they can have
avoiding behavior where people avoid things that remind them of the
trauma that might trigger some of the symptoms and responses. Next is
hypervigilance where a person is very on the edge all the time, very
anxious, jumpy. Anxiety is a big component of that. And lastly people
have mood problems and cognitive distortions. Mood problems consisting
of depression, sleep and appetite disturbance, anxiety, poor concentration,
irritability.

R. 318-23.
Dr. Sharawy interviewed J.L. on August 31, 2017 for one hour, reviewed

Samantha Black’s notes, and diagnosed PTSD. Dr. Sharawy prescribed Remeron (an
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antidepressant which helps with sleep) and ordered continued trauma focused cognitive
behavioral therapy The prosecutor inquired “some of the symptoms” J.L displayed that

| are indictive of PTSD and Dr. Sharawy testlﬁed

A _[J.L.] came in and she ‘was- very anxious, very. aV01dant even the . . . _

discussion related to, you know, the history she was providing. 1
remember that.she was really guarded and withdrawn, looking down. She
reported nightmares, bad dreams. - She reported intrusive thoughts and
recollections of the traumafic' event: She was having depressive
. symptoms, low mood, anxiety, avoidant type behaviors, erratic — erratlc -
4 appetrte poor sleep, poor concentratlon .

- Q. And SO, all those taken together in her interview, your professmnal v
observations, -Samantha Black’s notes, you were able to come up with a L
d1agnos1s of PTSD’? :

' ,A Yes

R 323 27 (empha51s added) 1

: Shauna Galloway-Wllllams, a ‘lieensed professional counselor, is the executive - : -

d1rector of the  Julie Valentine‘ Cen‘ter,. a C:hildren"s}:Adyocacy vcenter,i‘yvhi_chj she ’. B
;"jdescrib.ed as’ “a trauma.ab'use and. 'seirual‘.assanlt recovery center that serves Greenyille
and Prckens County [51c] ”? She has “a Bachelor s degree in psychology from Winthrop
. -Unrver51ty and a Master s degree in counselrng from Clemson » The tr1al Judge qualified ) -

~ herasa “blind expert in the field of child abuse dynamics.” R 383-88.

- Ms. Galloway-Williams initially testified, “[W]e would expect that a child or an' =

adult is going to tell every single detail or every single event that they’ve experienced
related to child abuse at one time.” R. 388.. Later she testified disclosure can be

tentative, “which is where most children’s disclosures fall, where they share some pieces -

"' On cross-examination, Dr. Sharawy acknowledoed that a “ba51cally honest”
person stating “something that’s not true,” could have a “stressful reaction” that ¢ affects
their life,” but she opmed it would not be PTSD. R. 327-28.
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of information but not all of it.” She does not “expect a child to report every single detail
.. of his or her abuse in one interview.” Age, frequency of abuse, comfort level with the

v ~ interviewer, knowledge of anatomy, and sexual knowledge could be factors. Children

. | __might delay disclosure of s_e}gugl_., abuse because of fear or relationship. with the_alleged. __

o perpetrator. R. 389-93. .
' Ms. Galloway-Williams testified “90 percent of the time children are abused by -
- someone that’s knoWn to them.” .She testified:

' Groomlng is' a. term that we use to refer to developmg a trustlng E
relationship with a child in order to gain -access.to them in order to
essentially abuse them. So it’s developmg a relationship with them and =~
developing trust. And there are certain ways that that happens. One of
those ways might be by giving a child.'special attention or special favors, .

. giving them extra time on their video games, allowing them to stay up
later at night, watch movies, do things that.like. It may involve giving a _
child actual tangible items. Buying them a cell phone giving them

~ money, thmgs like that. Grooming might be just giving them special .
- attention. And it could include introducing children to. sexual behavior.

" Normahzlng sexual behavior with them. - So that can involve introducing

_them t0 sexual jokes, sexual pictures,-you know, perhaps showmg them

- nude pictures -and talking to them about that. ~ Making it as if it’s
something that's normal and okay because it’s introduced by a trustlng
adult and then gradually usmg those thmgs to gam access to the child.

R 393- 94

“Ms. Galloway-Wllhams testlﬁed thel‘-ernlotlonal or behav1er charactenstles of a -‘
ch11d that has been sexually abused. could range from “no mood changes and they
'ihternalize the trauma” to symptoms of dehreséton and anxiety 'ehild- might inclltde
' ehahges: 1n grades, :insoletion, bed W'etting, nightmares, self-harm, obesity, or weight loss. '

R. 394-98.
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During closing arguments, the prosecution emphasized the testimony of Ms.
Galloway-Williams. R. 710-12, 715-17,- 760. The Deputy Solicitor next referenced
- J.L.’s “[f]ifteen therapy sessions” with Samantha Black and then argued:

_Dr. [Sharawy] — do y’all remember her? That was the doctor who_she met .
with. She’s Samantha Black’s supervisor, and she met with [J.L.] once or

- twice. I can’t remember what the exact testimony was, but she met with
her, reviewed Samantha’s assessment of the girl. Spoke with [J.L.] and

- diagnosed her with PTSD. That’s Post Traumatic Stress Disorder. That’s
stuff we see in combat vets. She talked about how it is thé after effects of
somebody experiencing something traumatic, and she had seen this in this

- twelve-year-old girl. She’s a doctor and her op1n1on was this girl was
exhibiting symptoms of PTSD

R. 729 see also R. 762 (argumg, “Then somehow you re gomg to have to tr1ck the

. expert 1nto dlagnosrng you w1th PTSD.”) and 754 (argumg, “T want you to remember '

'What Samantha Bl_ack testified t_o. This is not meant for law enforcement. It is not meant

to be a piece of evidence in court. This is meant for’therap_y.”) »

E Adult Pornography

Durmg Cross- exam1nat1on counsel for Mr Eubanks asked J.L. about her .

interview w1th H‘eather Bennett where she alleged, when she was\51x or seven years ol'd, ‘

seemg Chff Eubanks make YouTube searches on his 1Phone for provocatlve V1deos

1nclud1ng ones called “B1rthday Sex”12 and “step dad hav1ng fun w1th daughter ” . L told _ '

‘Ms. Bennett that she told her mother about the YouTube searches 13 Her mother never

1nvest1gated these allegatrons R. 248- 53

. 120n direct examination, Mr. Eubanks testified “Birthday Sex” is a video on -
- YouTube with someone “singing about birthday sex,” which does not contain any

pornography. R. 635-36.
13 On re-direct, J.L. claimed the YouTube searches were on the iPhone with a

broken screen. R. 286. As seen in Question VII, this testimony is directly related to Mr.
Eubanks motion to contmue so that his iPhone 5 could be examined.
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On-redirect, the prosecutor asked J .L.» if she knew about Mr. Eubanks keeping a
lot of pornographic videos in the storage shed. Counsel for Mr. Eubanks objected, and
the trial judge convened a hearing outside the presence of the jurors. The prosecutér
argﬁed defense counsel] asking questions aBout “cell phone searches . ... . ‘opens,the door . .
to other pornégraphic imagery he’s showing or being shown in front of heri” The
prosecutor anticipated J.L. “knowing where this enormous tub of pornography was” kept.
Mr. Eubahks argued, “Asking the witness about a statement she made about seeing" a
* video on the cell phone‘hardly opens the door to what he considers é box of porﬁdgraphic
material.” The purpose of asking about the internet sear.ches.v.vas “showing that she could
talk to her mother about one thlng and did.’; Mr. Eubaﬁks argued the e?ideﬁc_é ‘is “rﬁbre
prejudicial than probative, because there’s no way of proving that” is what she saw. The
trial judge ruled, “I.)‘orn,.is porn, is porn” and allowed the testimohy. R. 276-82.

After the jury .ret'urned_ to the courtroom, J.L. testified aboutl showing law
enforcement where to find a container containingvpornograbh-y ina bstorage building,
which she claimed to have observed Mr. Eubanks léoking‘ at when they lived at the first
house. R. 282-86. Investigator Hunnicﬁtt, however, testified on direct examination that
Deanie Eubanks showed him where to find the container of pornography. R. 358-60.14

During direct examination, defense counsel asked Cliff Eubanks about the “big,
green box” of pornography. I-.Ie.testiﬁed it has been accumulated over yéars since when
he lived with Jennifer Newsome. He testified the box was kept “in the top of my closet V

where nobody could get to it.” He shared that closet with Deanie Eubanks, and “[s]he

14 Mr.- Eubanks renewed his prior objection, and the trial judge allowed
Investigator Hunnicutt to “generally state the contents of the box without going into
specifics as far as titles, publications, etcetera.” R. 358-59.
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knew it was up there.”!> When they moved from the first house to the second house, Mr.

% <L 2 48

Eubanks placed- the pornography into the “green bin,” “put a lid on it,” “taped it with grey

‘duct "[ape,” and “wrote a note on top of it, Cliff’s stuff, do not open.” After the move, the
_green bin was kep_t in the storage shed. J.L. did not know what was inside the green bin,
- and Mr. Eubanks never opened it in front of her. R. 631-34.

The prosécutor cross-examined Cliff Eubanks extensively about the container of
p(‘)rnography. The prosecutor asked Mr Eubanks, “Tell me your favorite storylines”
from the Qideotapes. The trial judge overruled defense counsel’s objection. The
prosécutor accused Mr. Eubanks: |

Instead of being with ydur wife, you looked at porn in hopes that would

boost your testosterone. And tell me some of your favorite storylines.

What does Cliff Eubanks — [ keep asking all your family. You know, what

are your sexual interests and desires? What are you attracted to? ,

R. 651-54.16 The-_trial ju‘d‘ge overruled défehse counsel’s objection and instructed, “Mr.

Scott, please continue, sir.” The Deputy Solicitor continued:

Q. All right. I’'m going to ask the million dollar question. Are you
attracted to young girls?

A. If they’re over 18. Yes, sir.
Q. Okay. Over 18. Are you attracted to teens?
A. If they’re over 18.

' Q Are you attracted to younger looking females?

A. If they’re over 18.

15 During direct examination, Deanie Eubanks denied knowing about the
container of pornography.

16 Indeed, the Deputy Solicitor asked Alexus Eubanks (R. 532), Mitchell Eubanks

(R. 536), LouAnn Price (R. 553), and Michael Eubanks (R. 579) if they knew about Cliff
Eubank’s sexual interests.
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Q. I’'m not asking you if you’re attracted to women over 18. Are you
attracted to younger appearing females?

A. No, sir. I mean, you need to describe how —

Q. All right.

A. — what you mean by young.

Q. All right. I will. Let me ask you about a couple.
MR. WISE: Your Honor — |

THE COURT: This [is] now fair _game.v

Q. Let me ask you if you’vé heard of any of thése —
MR. WISE: Your Honér, I’d like to be heard.

R. 654-55.

The trial judge convened a hearing outside the preserice,of the. jurors. The

' ~ prosecutor referred to Mr. Eubanks direct testimony‘about intent and argued, “That’s
what I was waiting for and they went for in and [itj was the iﬁtenf.” | Defense counsel
argued the evidence is not relevant because the prosecution had “not even éomé close to
establishing that any of these sites are illégal. Counsel further argued the pfosecution

was trying to introduce propensity evidence, referring to State v. Nelson, 331 S.C. 1, 501

S.E.2d 716 (1998), prohibiting the introduction of propensity evidence. Finally, counsel -

argued the evidence “is more prejudicial than probative.”!” The trial judge allowed the

17 The transcript reflects defense counsel cited to Rule 404.3. R. 658, line 21.
Please see the concerns raised by Question XII, infra. More than likely, counsel cited
Rule 404(b), SCRE as Nelson is a notable case applying that rule. As Justice Kittridge
~observed, dissenting, albeit in an unpublished opinion with no precedential value
pursuant to Rule 268(d), SCACR, “It would be regrettable” if the outcome of an appeal is
. “due to sloppy transcription.” Hughey v. State, No. 2010-170387, 2015 WL 2231252, at
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prosecution to introduce the evidence because Mr. Eubanks had denied the intent to
commit third-degree criminal sexual conduct with a miﬁor when he aécidentally
ejaculated while J.L. -was sitting on his lap. Defense counsel questioned “hoW searching -
a porn site of adults establishes . . . a -quciﬁc_,intent, on that” crime. The trial judge,
however, lirniied the prosecution to one question about whether Mr. Eubanks accesses -
porﬁography online.'® R. 656-62.

When.t'he jurors returned to the courtroom, the following exchange occurred: |

QL Had you done internet searches .where_ you looked for ydung looking girls?

A. I have done searches.

Q. Have you done searches where you loéked for ybunger IQ(')king.girls?

A. Yes, sir.
R. 663. . The prosecution questioned Mr. E.ubanks’ about pbrnography again. R..654.

The prosecutor again asked Mr. Eubanks, “And you’re attracted to younger looking |

*3 (8.C. May 13, 2015). Contemporaneoﬁsly, with serving his Initial Brief of.Appella'nt,
Mr. Eubanks is submitting a second challenge to the trial transcript.

18 When the prosecutor protested the trial judge’s ruling because the case had
“been on the docket for six months,” defense counsel’s frustration with the Deputy
Solicitor’s handling of the entire case became apparent:

Your Honor, I am tired of that, and I’'m going to tell you why. They didn’t
know about those websites until this week. I asked him specifically, when
I started to spend several hours looking at that download, is there anything
— any obscene pictures on there. No, there isn’t. Thank you very much. I
closed the file and I quit looking. - And then they’re coming in here today,

. or yesterday, and they tell me, oh, there are these cookies on there that we
found the day before. So, to say I’'m to blame is simply not correct.

The Deputy Solicitor responded, “In discovery, don’t take a Solicitor’s word for what
you may find.” R. 661.
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girls?” Mr. Eubanks responded, “I’'m attracted to young girls, but over the age of 18.” R.
654.

During closing arguments, the prosecution emphasized the container of
pornography and the internet searches.  The prosecutor argued Deanie_Eubanks “didn’t .
‘know about »the enormous collection of pornography” or what her husband “was up to on
the internet.” R.713. The prosecutor referred to the container as “that giant green fub of
.some of the most obscene pomography you’ve ever seen.”’® And, .the proseéutor argued:

I asked him about the porn. This was a classic response. Well, Mr. Scott,
T just like the articles. I’'m kind of a collector. Really, that’s why I have
them. I said well, what about all those DVDs in there. There’s a bunch of
them. Listen, 'm not some puritan, okay? I’'m not saying there’s
anything wrong with pornography, but if on one hand you’re saying I
think hip-hop dancing is vulgar. I think this little girl is provocative. I
~ think these dances are disgusting. How do you reconcile that with his
interests? How do you do it? You can’t. [t makes no sense. Mr. Scott, |
like the story lines in those movies. I said tell me about your favorite story
lines. Oh, well that’s personal. ' -

R. 724-25.
And:

I suspect if you’re looking at that much pornography and you’re making it
that much a part of your life, because I think pornography is progressing.
If you start off with Playboy it can begin and end there, or you can choose
to up it a notch and get into more hardcore stuff. And then you can go into
other rabbit holes. Into that genre or that genre. And you can look at all
kinds of stuff until it’s an unhealthy addiction. And you’re looking on the
internet and your sexual desires become such that you can’t control them.
I don’t know what makes somebody become like a Cliff Eubanks.

R. 736 (emphasis added).

1% The jurors, of course, had not “seen” the pornography because the trial judge
did not allow the container and its contents to be introduced into evidence because of the
trial court’s concerns about unfair prejudice under Rule 403, SCRE. R. 354-57.
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After defense counsel responded to the prosecutor’s argument about pornography
(R. 748, 752-53, 755-56), the prosecutor replied:

Isn’t it funny though that the same people who find hip hop dancing — and
the lawyer said it was his opinion too-that hip hop dancing was offensive. . -

.. For some reason, they are just unoffended by an enormous collection of

- pornography. Of all kinds of depraved acts. They are unoffended by
internet searches. They’re unoffended by a Defendant that admits he is

~ attracted to very young appearlng girls.

I m sorry, y’all. I don’t mean to — I’ve got to cover everything. .I’'m so
scared that something he just said that makes absolutely no sense will gain
traction.” I hope it doesn’t, and maybe I’m just arguing too hard Some of
the things I-hear Just blow my mind.

R.767- 68 C A : R
‘ : .ST"ANDA'RD, OF REVIEW -
* 'In criminal cases, this Court 51ts to'rev1ew errors of law only and is bound
_by factual findings of the trial court unless an abuse of discretion is - .
shown.  An abuse of discretion occurs when the court’s decision is
unsupported by the evidence or, controlled by an error of law.
: State v. Blackwell 420 S. C 127 136 801 S.E. 2d 713, 718 (2017) (internal c1tat10ns and
quotations omltted). |
ARGUMENTS

Question 1

Staté v, 'SChdmpert, 312'S.C. 502, 435 S.E.2d 859 (1993), and similar cases,
should be overruled (or the holdings in Schumpert and similar cases limited) to the

extent that those holdings allow a prosecution expert witness to offer an opinion - -

about whether a complaining witness suffers from trauma, when that expert’s

opinion is largely based on the hearsay statements of the complaining witness, .

because that type of opinion testimony is inconsistent with State v. Simmons, 423

S.C. 552, 816 S.E.2d 566 (2018) and the State v. Kromah, 401 S.C. 340, 737 S.E. 2d~ '

490 (2013) line of cases.?’

20 As will be seen, Mr. Eubanks does not advocate for a rule excluding testimony
about the presence or absence of trauma symptoms. Nor does he seek the reinstatement
of Hudnall. Rather, he seeks a limitation Schumpert that excludes opinion testimony,
based on hearsay, bolstering the credibility of a complaining witness.
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Relying on Schumpert,2! the prosecution made J.L.’s PTSD a central part of its
' presentation through the testimony of Samantha Black, Dr. Eman Sharawy, and Shauna

- Galloway-Williams. Mr. Eubanks objected based on the Kromah line of cases and Rule

Ms.-Galloway}Williams during closing ar'guments; Mr. Eubanks moved for a new trial

because the trial judge erred in admitting,et/idence of J.L.’s PTSD-when: “the evidence

- was more prejudicial than probative,” the prosecution “used the evidence in its cloéing

argument to bolster the testimoriy of the eomplaining witness,” and the “admission of this

‘ testimony‘ deprived. Mr. Eubanks of “due process- of law in violation '-ef the 14%
Amendment to the Cthtitution of the United ‘Sta;'te's of America and Article I, § 3 of the

(
Constrtutlon of the State of South- Carohna » R 17. The tr1al Judge erred by relylng on

Schumpert to admlt op1n10n testlmony when the d1agn051s was largely based on the

, s_tatements ofJ .L. that bglstered,her credlblhty‘ as the complarnmg witness.

' Any discussion about bverruling Schumpert'shohld'begin with State v. Hudnall, a

case overruled by Schumpert In Hudnall, “a pediatrician[] testified - over appellant’s |

ob]ectlon regardlng common characteristics exh1b1ted by chlld vrctrms of sexual abuse.”

293 S. C 97, 99 359 S.E.2d 59, 61 (1987) overruled by State V. Schumpert 312 S.C.

502, 435 S.E.2d 859 (1993). The Hudnall Court reasoned “the evidence was admitted to

bolster the child’s testimony that the crime had in fact occurred and was not offered to

explain any seemingly inconsistent response to the trauma” and held “this irrelevant and

prej udicial expert testimony was error which could not have been harmless in view of the

21 The prosecution also -relied ‘on Morgan and Barrett These cases will be

discussed later in this section of the brief.
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paucity of evidence against appellant.” Id. 293 S.C. at 100-01, 359 S.E.2d at 62. The
Court also noted, “A doctor's testimony regarding a patient’s history is admissible only
‘insofar as it relates facts given by the patient upon which the doctor relied in reaching his
~_medical conclusions.” Id. (finding reversible error in allowing the pediatrician to testify
“regarding appellant’s identity as the perpetrator”) (citing State v. Brown, 286 S.C. 445,
334 S.E.2d 816 (1985).

In Schumpert, the South Carolina Supreme Court overruled Hudnall and “held
trauma testimony of a rape victim is relevant to prove the elements of criminal sexual
conduct since such evidence makes it more or less probable that the offense occurred.”
312 S.C. at 506, 435 S.E.2d at 861-62. The Supreme Court further held the admission of
_“such évidence is subject to a prejudice analysis now codified in Rule 403, SCRE. Id
The Court of Appeals struggled with the implication of Schumpert in Morgan. Morgan
challenged the admissibility of two behavioral science experts becéuise “there was no
scientific basis that the facts or data was of a type ‘feasonably.reli'ed upon by experts in
the pérticular field forming opinions or inferences upon the subject.” 326 S.C. at 508,
485 S.E.2d at 115. Bound by Schumpert, the Court of Appeals held “that the
admissibility of the two behavioral science expert opinions at issue was not subject to
admissibility challenges based upon reliébility.” Id. The Morgan Court reasoned:

The Schumpert court never expressly addressed the two other central

concerns of Hudnall, however. Although Schumpert briefly mentioned

- Hudnall’s limitation to rebuttal purposes, the Schumpert court never truly

confronted the bolstering issue, but apparently equated character evidence

‘with substantive evidence of sexual abuse. Moreover, Schumpert was

silent as to another crucial aspect of Hudnall: whether behavioral science

could reliably ascertain whether a victim was telling the truth or whether

some event did in fact occur in the past. While we are reluctant to read

Schumpert’s silence on these two linchpins of Hudnall too broadly, it is
difficult to avoid the conclusion that the court implicitly overruled these
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two aspects of Hudnall as well as the relevancy aspéct. Accordingly,'

Morgan’s arguments that the opinions were admitted as improper

bolstering evidence and were not sufficiently reliable cannot stand in light

_of Schumpert.
326 S.C. at 511-12, 485 S.E.2d at 117. The Supreme Court 6verru1ed Morgan in State v.
* White, 382 S.C. 265, 676 S.E.2d 684 (2009) (holding the trial court’s gatekeeping
fuﬁction in assuring reliability of expert testimony applies to nonscientific evidence).

~ Despite Schumpert nc;t addressing “the bolstering issue” and “whether behavioral

science could reliably ascertain whether a victim was telling the truth or whether some
- event did in fact oceur in the past,” our appellate courts steadfastly maintained the
prohibition of a witness improperly bolstering the credibility of a child Vwitness in a child
.aBuse case. E.g State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011) (error in.
admitting portions of forensic interviewer’s written reports that éontainéd improper
vouching ‘was ﬁot harmléss); State v. Daw)cins,' 297 S.C. 386, 377 S.E.2d 298 ('1989)
(psychiatrist’s testimony. ;that alleged victim’s “symptoms are genuine” improperly
vouched for credibility); State v. McKerley, 397.S.C. 461, 725 S.E.2d 139 (Ct. App.
2012) _(testimony of ‘forensic interviewer who conducted intérviews with complainant
indicated beiief in corr‘lplainant’s truthfulness and was thus inadmissible); South Carolina
Dept. of Social Seﬁicés v. Lisa C, 380 S.C. 406,.669 S.E.2d 647 (Ct. App. 2008)
(testimony of therapist indicating “Child gave a consistent disclosure and that as a result
of that conclusion she recommended therapy” improperly bolstered Child’s credibility);
State v. iDemps'ey, 340 S.C. 565, 532 S.E.2d 306 (Ct. App. 2000) (testimony from a child
abuse counselor that child tells the truth 95% to 99% percent of time abuse is alleged
| imprbperly vouches for child’s credibility). In Kromah, the Supreme Court held

testimony by forensic interviewer of victim that victim had given a “compelling finding”
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of child abuse was inadmissible and identified categories of admissible and inadmissible
testimony. 401 S.C. at 359-60, 737 S.E.2d at 538.
. In State V. Anderson the’ Supreme Court held, “The trial Judge s refusal to

determlne [the State’s witness’ ] quahﬁcatron as a_‘child abuse assessment expert was _

* patent error. 413 S.C. 212, -218,‘776 S.E.2d 76,_‘79_ (2015). In'domg S0, ~the Court :

' acknowledged it is proper to allow and expert to “testify to the beha\tioral characteristics

of sex abuse v1ct1ms ” Id. (c1t1ng Schumpert 312 S.C: 502, 435 S.E.2d 859 (1993) State :

S Weaverllng, 337 S. C 460, 523 S. E 2d 787 (Ct App 1999) and State V. thte 361 S C.
407 605 S.E.2d 540 (2004)) The Court explarned |

The better practice, however is not to have the 1nd1v1dual who exammed

- the alleged victim testify, but rather to call an independent expert. To
allow the person who examined the child to testify to the characteristics of
victims runs the risk that the expert will vouch for the alleged victim's
credibility. - Compare State v. Brown, 411 S.C. 332, 768 S.E.2d 246 -
(Ct.App.2015) (distinguishing i 1mproper bolstering cases because i in Brown - .
the behavioral expert did not .examine' the victim). Here [the State’s
'.;Wltness] vouched for the minor: when she testrﬁed only to those _
characterlstrcs whrch she observed in the minor. C ;

A Anderson 413 S. C at 218-19, 776 S.E.2d at 79 The Anderson-Brown procedure :

allowmg an 1ndependent “bhnd expert” to testify about the characteristics of child abuse -

. victims is now_ the common practice in crrmlnal sexual conduct with a minor tr1a1s in our

. state.??

. 22 As seen, the prosecution cited and the trial judge reviewed State v. Barrett.
‘Barrett merely held, “Under the specific facts of this case, we affirm as we find no error

“in [the Children’s Advocacy Center interviewer’s] qualification as an expert mental

health professional, the testimony she offered regarding general behavioral characteristics

was admissible, and she did not improperly vouch for Victim's credibility.” 416 S.C. at

130, 785 S.E.2d at 390. The Court acknowledged the preferable Anderson-Brown

" procedure.  Barrett is distinguishable; however, to the extent that it supports the -

admission of the PTSD testimony in this case, Barrett should be overruled.
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In State v. Simmons, the Supreme Court held the “hearsay testimony [of a medical
doctor]v ventured far beyond the parameters of Rule 803(4), SCRE,? for much of the
testimoﬁy was unrelated to medical diagnosis or treatment.” 423 S.C. 552, 567,. 816
S.E.2d 566, 574 (2018) _(foQtnote added). The Suﬁre_me Court expressly declined to..
“sanction the State’s use of Drl.' Simmons as a conduit for this glaringly inadmissible
hearsay to be brought before the jury.” 423 S.C. at 565, 816 S.E.2d at 573. The Court
noted, “If this tact_ip were permitfed; the legitimate use of ' the Rule 803(4), SCRE,
medical diagnosis nand treatmeht 'éxception would be undermined anci the general -
approach of 'Rule }SOl(d)(l)(D), SCRE,?* would be thwarted.” Id (footnote added).
Stated énother way, an expert ;)vitnéss “reéounting” of a complaining witness’-
‘“st'atements amourﬁed to nothing more than ‘hearéay shrouded ina doctor"s whiteﬂ coat.””
-

In fhis case, ihe testimony of Sﬁauna Galloway-Williams complied With the
constraints | of the Aﬁdérson’-Brown ‘procecllure. In:deec.i.,'b similar testimony by Ms.

Galloway-Williams has been approved by our appellate courts. E. g State v. Jones, 423

S.C. 631, 817 S.E.2d 268 (2018); Brown, supra. If the prosecution had limited its

2 Rule 803(4), SCRE, providing an exception to the hearsay rule, provides,
“Statements made for purposes of medical diagnosis or treatment and describing medical
history, or past or present symptoms, pain, or sensations, or the inception or general
character of the cause or external source thereof insofar as reasonably pertinent to
diagnosis or treatment; provided, however, that the admissibility of statements made after
commencement of the litigation is left to the court’s discretion.”™

24 801(d)(1)(D), SCRE provides, “A statement is not hearsay if the declarant
testifies at the trial or hearing and is subject to cross-examination concerning the
statement, and the statement is consistent with the declarant’s testimony in a criminal
sexual conduct case or attempted criminal sexual conduct case where the declarant is the
alleged victim and the statement is limited to the time and place of the incident.”
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presentation of trauma evidence to the testimony of Ms. Galloway-Williams, then this
question would not be before this Couﬁ now. The testimony of Samantha Black and Dr.
Eman Sharawy, however, crossed the line into impermissible bolstering and vouching for
_ the credibility of J.L. Although employed by the Beckman Center for Mental Health, Ms.
Black provided J.L. counseling services though Beyond Abuse, the statutorily mandated
Children’s Advocacy Center in the Eighth Judicial Circuit.?> According to the festimony
of J.L. and Ms. Black, thé'c_ounseli‘ng was directly related to J.L.’s allegations that Cliff
Eubanks sexually abused her. J.L. shared with Ms. Black the first, last, and worst
incidents of the alleged sexual abuse. J.L. prepared a tréuma narrative, a redécted version
of Whicil was admitted into evidencé. Ms. Black testified she made notes about J.L.’s
statements about her allegations of abﬁse and claimed trauma symptoms. Dr. Sharawy
reviewed Ms. Bla(;k’s notes, met With J.L. only once, and opined J.L. suffers from PTSD.
" The jurors were Very- aware that Dr. Sharawy’s opinion was based on the hearsay
stateménfs of J.L. Dr. Sharawyfs obinion é‘amounfed to notﬁing more ihan ‘hearsay
siirouded in a doctor’s white coat.”” Simmons, 423 S.C. at 565, 816 S.E.2d at 573.
The pfosecution and trial judge relied on Schumpert when admitting the testimony
- of Ms. Black and Dr. Sharawy. Because this testimony crossed 'thel line into the
bolstering and vouching for the credibility of J.L. that is prohibited by Simmons and the
Kromah line of cases, Schumpert should be overruled (or the holding in Schumpert
limited) to the extent that the holding is Schumpert allows a prosecution expert witness to

offer an opinion about whether a complaining witness suffers from traﬁma, when that

25 8.C. Code Ann. § 63-11-310.
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expert’s opinion is largely based on' the statements of the complaining witness. This
Court should order a new trial.
'Quéstion I

The trial judge erred by admitting evidence of J.L.’s Post-Traumatic Stress
Disorder when the “probative value [of this evidence was] substantially outweighed
by the danger of unfair prejudice,” pursuant to Rule 403, SCRE, and the
prosecution used this evidence in its closing argument to bolster the credibility J.L.’s
testimony, thereby denying Cliff Eubanks due process of law in contravention of the
Fourteenth Amendment to the United States Constitution and Article I, § 3 of the
South Carolina Constitution.

Mr. Eubanks objected to the testimony of Samantha Black and Dr. Eman Sharawy

based on the Kromah line of cases and Rule 403, SCRE. Mr. Eubanks fnoved for anew = |

trial because the trial judge erred in admitting evidence of J.L.’s PTSD whe_n“‘the -
. evidence Wés moré prejudicial thaﬁ probative,” the proseéution “used the evidence in its
closing argument to bolster the testimony of the complaining witness,” and the
“admission Qf this tastimpny deprived Mr. Eubanks of due process of law iriv Viollation of -
the 14" Amendment to the Coﬁstitﬁtion of the Uni'ted'States of Arﬁerica and Article I, § 3 |
of the Constitution of the State of South Carolina.” R. 17. If this Court declines to
overrule or limit Schumpert, then this Court‘should order a new trial because, even under
© Schumpert, the trial judge shouid have. excluded the testimony of Ms Black and Dr.
Sﬁarawy because the prejudicial effeét of this testimony substant'iaily ‘oﬁitweighed aﬂd |
probative value.

Schumpert held, “[B]oth expert testimbny and behavioral evidence are admissible
as rape trauma evidence to prove a sexual offense occurred where the probative value 6f
such evidence outweighs its prejudicial effect.” 312 S.C. at 506, 435 é.E.Zd at 862. Rule

403, SCRE provides, “Although felevant, evidence may be excluded if its probative value
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is: substantially outweighed by the danger of unfair prejudice.” “The term ‘unfair
prejudice,’ as to a criminal defendant, speaks to the capacity of some concededly relevant
evidence to lure the factfinder into declaring guil_t on a ground different from proof
. specific to the offense charged.” Old Chiefv. United States, 519 U.S. 172, 180 (1997).
- The South Carolina Suprerh_e Court has defined “uﬁfair prejudice” as an “undue tendency
to -suggest decision on an improper basis, commonly, though not neéessarily, an
emotional one.” State v. Alexander 303 S.C. 377, 382, 401 S.E.2d 146, 149 (1991).
Although Alexander pre-dated the adoption of the South Carohna Rules of EV1dence our
appellate courts continue to cite it for the definition of “unfair prejudice.” E. g State v.
Gray, 408 S.C. 601 616 759 S.E. 2d 160, 168-69 (Ct App. 2014) Alexander, in fact, is
a companion case to Schumpert in holding evidence of “mental trauma is relevant to
~ prove the elements of crimiﬂai séxual conduct.” 303 S.C. at 381, 401 S.E.2d at 149.
- Alexander ultimately held, “Applying' the test to the unique facts of this case, we hold
fhat the emotionai trauma evidence is ﬁnduly bfej udicial and should .haVe beén excluded.”
303 S.C. at 382, 401 SE.2d at 149. '
ﬁere, an emotional appeal to the jurors was the cofnerstone of the présecutor’s
. case. In opening statements,At'he prosecution explained the case was about _“‘disloyalty,”
‘ “déception,” and “bétfayal.” R. 121. The prosecutor attacked the character of Mr.
Eubanks and his witnesses. During closing arguments, the prosecution compared J .L.‘ to
“combat vets” when recalling Dr. Sharawy’s testimony about J.L.’s PTSD. Under the'
facts of this cése, the danger of unfair prejudice substantially outwéighed any ﬁrejudicial

value and should have been excluded. This Court should order a new trial.
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- Question 111

The trial judge erred by allowing the prosecution to question J.L. on re-
direct examination about her knowledge of an “enormous tub of pornography” in
response to defense counsel asking J.L. limited questions about the titles of two
iPhone internet searches when this testimony was not relevant, pursuant to Rule

401, SCRE, improper character evidence pursuant to Rule 404(b), SCRE, and the.

prejudicial effect of the testimony substantially outweighed its probative value,
pursuant to Rule 403, SCRE? '

During her interview: at Beyond Ablise, J.L. talked about two very Speciﬁc
internet searches, which counsel for Cliff Eubanks argued could be refuted or placed into
context if the trial judge would have continued the trial for Mr. Eubanks’ iPhone 5 to be
e>>(amined.26 In response, the prosecution brought an “enormous tuB of pornography” into

the courtroom to question J.L. and Cliff Eubanks.2’” The Depﬁty Solicitor argued

testimony about this pornography was admissible for‘fhe limited purpose of responding to .

~defense counsel’s questioning J.L. abdut these two internet searches. The Deputy
Solicitor’s quéStiori_ing. of ‘Mr. Eubanks and “his ‘closihg argument revealed the true
i)urposekof intrdducing this evidence, which was to attack Cliff Eubanks® character and

accuse him of having a propensity to sexually assault young children. During cross-

examination, the Deputy Solicitor questioned Mr. Eubanks about collecting adult -

pornography, the “story lines” that appealed to him, and his attraction to younger

appearing women over the age of eighteen. During closing arguments, the prosecutor
mocked Mr. Eubanks for reading the stories in the magazine and not sharing with the
jurors his fantasies about “story lines.” The prosecutor referred to the container as “that

giant green tub of some of the most obscene pornography you’ve ever seen,” questioned

26 See Question VII, infra.

27 The Deputy Solicitor also asked Michael Eubanks if he and Cliff “used to
collect old Playboys and stuff.” R. 579.
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why the defense was “just unoffended by an enormous collection of pornography,” and
argued, “I don’t know what makes somebody become like a Cliff Eubanks.” The trial
Judge should have excluded this evidence for three reasons.

Frist, the evidence was not relevant to prove any element of the crimes charge_d_,
and should have been excluded by Rule 401, SCRE. None of this evidence made it more
or less probable that Cliff Eubanks committed the offenses of criminal sexual conduct
Awith a minor in the first, second, or third degree. S.C. Code Ann. § 16-3-655.

Second, this evidence was improper character evidence. Nelson reminded:

In a crimihal case, the State cannot attack the character of the defendant

unless the defendant first places his character in issue. -In a similar vein,

evidence of other crimes or bad acts is generally inadmissible to provethe

crime charged unless the evidence tends to establish (1) motive, (2) intent,

(3) absence of mistake or accident, (4) a common scheme or plan, or (5)

identity. Both rules are grounded on the policy that character evidence is

not admissible for purposes of proving that the accused possesses a

criminal character or has a propensity to commit the crime with which he

is charged. ' '

331 S.C. at 6, 501 S.E.2d-at 718-19; and see Rule 404(b). Our appellate courts
conSistently exclude character ‘evi"dence about a propensity to commit a crime. E.g. State”
v. Peake, 302 S.C. 378, 396 S.E.2d 362 (1990); State v. King, 334 S.C. 504, 514 S.E.2d
578 (1999); Nelson.

Third, the evidence was not admissible because the prejudicial effect substantially
outweighed its probative value pursuant to Rule 403, SCRE. As seen in Question II
: ébove, Rule 403, SCRE protects an accused from “unfair prejudice” which is an “undue
tendency to suggest decision on an improper basis, commonly, though not necessarily, an

emotional one.” Alexander, 303 S.C. at 382, 401 S.E.2d at 149. Although arguing the

evidence was admissible for a limited purpose, the prosecution used it to launch an
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emotional and merciless attack on Cliff Eubanks’ character. The evidence should have
been excluded, and this Court should order a new trial.
Question IV

) The trial judge erred by allowing the prosecution to cross-examine Cliff

‘Eubanks about his internet searches of legal adult pornography when such evidence
did not “make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence,”
pursuant to Rule 401, SCRE, was inadmissible character and propensity evidence
pursuant to Rule 404(b), SCRCP, and the “probative value [of this evidence was]
substantially outweighed- by the danger of unfair prejudice,” pursuant to Rule 403,
SCRE.

As seen, the Deputy Solicitor argued in favor of the admissibility of the container

of pornography to respond to defense counsel’s limited questions about two iPhone 5
infernet searches. The Deputy Solicitor, however, made no pretenses about why he
wanted to question Cliff Eubanks about his internet searches for adult pornography of

' younger appearing women over the age of elghteen He began this'line of questioning by

’ asklng,' “All right. I’m going to ask the mllhon dollar questlon Are you attracted to

young girls?” R. 654-55. The trial judge ultimately allowed the prosecutor to ask Mr.
Eubanks, “Have you done searches whére you looked for younger looking girls?” R.
663. This question left the jurors with the impression that Mr. Euba‘lnks searched for
underaged girls on the interhet when, in facf, there is not a scintilla of 'evidenbe that he
éver séarched for,‘ Viewe;i, or possessed child pornography. | |
The Deputy Solicitor’s character attack and propensity insinuation became more
obvious during closing arguments when he mocked Mr. Eubanks about “lik[ing] the
articles, his “favorite story lines,” and sexual “interests.” R. 724-25. Later, the Deputy
Solicitor accused Mr. Eubgnks of having an “unhealthy addiction” and argued, “I don’t

know what makes somebody become a Cliff Eubanks.” R. 736. In his reply argument,
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the Deputy Solicitor urged the jurors to be offended by the “enormous collection of

99 463

pornography,” “internet searches,” and Mr. Eubanks “admit[ting] his is attracted to very -
young appearing females.” R. 767-68.

'_ For the same reasons. discussed in Question III above, evidence of Mr. Eubanks’
internet. searches was not relevant and inadmissibly character evidence. Pedke, King, and
Nelsbn, .s;upra; Rules 401 and 404(b), SCRE. Alternatively, this evidence shbuld have
been excluded because the prejudicial effect of this evidence substé.ntially outweighed the
probaﬁve pursuant to Rule 403, SCRE. Alexander, supra.

| Question V

The trial judge efred by allowing} the prosecutof ¥o call Cliff Eubanks down
from the witness stand to demonstrate to the jurors how J.L. was “wiggling” when
she sat on his lap, when the only purpose for the demonstration was to humiliate
Mr. Eubanks and to obtain fodder for the prosecution’s closing argument that
Arepeatedly mocked Mr. Eubanks :

Durlng cross-examination, the Deputy Solicitor instructed Chff Eubanks to
“stép[] off the stand” and demonstrate how JL. Was,‘_‘wiggling” when she éat on his lap.
| The‘Deputy Solicitor instructed, ‘;Yeah, mové your seat out. If they can see it,‘because |
want you to show them the dance and the wiggle and the —.” Defense coqnsel objected,
and the trial judge ovéfruled the objection by stating, “If he’s able fo pull it off, then he’s
able to pull it off. Let’s séé if he can do it. Go ahead.” The Deputy Solicito“r then
instructed: | | |

Q. You play [J.L.] Okay?

A.1play [J.L.]? |

Q I want to see how she was wiggling in your lap. Do you want me to sit
in the chair and you wiggle on me?

A. No. You’re a man. I’m not —
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Q. All right. Stand up. Pretend there’s somebody sitting in the chair. Now
wiggle like she was doing.

R. 671-72.28

- The South Carolina Supreme Court has held some courtroom demonstrations so

inﬂarhmatory and prejudicial so as to reQuire anew trial. E.g Northcutt, 372 S.C. at 222,

641 S.E.2d at 881 (During closing argument, Solicitor “enacting a funeral procession

complete with a black shroud covering the baby’s crib” required new trial). The
demqnstfation ordered by the Deputy Solicitor was not proper, and this Court should
order a new trial.
Question VI

This Court should grant Cliff Eubanks a new trial based on the Deputy
Solicitor’s highly inflammatory closing arguments that were a direct and
dehumanizing attack on the character of Cliff Eubanks and his cousin Mitchell
' Eubanks. ’ o

Mitchell Eubanks is CIiff Eubanks cousin. He had opportunities to observe Cliff
with his children and stepchildren. On one occasion, he was at Cliff's house when J.L.
had some friends over and they were “twerking,” meaning moving “their butt up and
down,” which he considers “very vulgar.” He also observed J.L. dancing on the laps of

her mother and grandfather. He considered the clothing and make'up J.L. wore at dance

recitals to be age inappropriate. The Deputy Solicitor asked Mitchell Eubanks to “stand

28 The Deputy Solicitor also asked Mitchell Eubanks, Cliff Eubanks’ cousin, who

testified he finds “twerking vulgar,” to “stand up” and “[s]how us what twerking is.” .

Mitchell Eubanks declined because its “vulgar.” R. 536-64. The Deputy Solicitor’s
conduct regarding Mitchell Eubanks will be discussed in Question VI, infra. If there was
any legitimate reason for the Deputy Solicitor to insist on these “twerking”
demonstrations, then the State should explain that reasons in its Brief of Respondent.
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up” and “[s]how us what twerking is.” Mitchell Eubanks declined because its “vulgar.”
R. 536-64. During closing argument, the Deputy Solicitor argued:
Do y’all remember Mitchell twerking Eubanks? He’s not here today. I
looked for him after his examination yesterday. It was pathetic. I looked
for him. I wanted to talk to him but he was out the door.
R. 536-64, 738; see also R. 767 (referring to the witness as “Mitchell twerk Eubanks”).
As already seen, during closing arguments, the Deputy Solicitor mocked Mr.
Eubanks about “lik[ing] the articles, his “favorite story lines,” and sexual “intefests.” R.

- 724-25. - Later, he accused Mr. Eubanks of having an “unhealthy addiction” and argued,
“1 don’t know what makes somebody become a Cliff Eubanks.” T. 736. The Deputy *
Sohc1t0r concluded his closmg argument by argulng ) |

See this for what it is. Do you believe grmnmg Clzﬁ‘ or do you believe
that strong little girl? I’'m asking you to believe that strong little girl and
what the evidence showed you this week. I'm asking-you to find Cliff
smirking smiling Eubanks guilty of criminal sexual conduct first, but not
just the first, the second and the third. Find him guilty for everythlng he’s .
done. Let the truth speak. Thank you.

T. 739 (emphasis added).

Counsel for Mr. Eubanks did not object; however, a narrow ‘exception to our
state’s error preservation rules allows this Court to consider this misconduct. “[E]Ven in
the absence of a contemporaneous objection, a new trial motion should be granted in
flagrant cases where a vicious, inflammatory argument results in clear prejudice.” Toyota
of Florence, Inc. v. Lynch, 314 S.C. 257, 263, 442 S.E.2d 611, 615 (1994) (citing South
Carolina Highway Dept. v. Nasim, 255 S.C. 406, 179 S.E.2d 211 (1977)); ¢f Major v.
Alverson, 183 S.C. 123, 190 S.E. 449, 450 (1937) (“referring to defendant as a ‘bare

29

faced liar’” during closing argument required new trial). This narrow exception “excuses

the failure to make a contemporaneous objection only where the challenged argument
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constitutes abuse of a party or witness,” as it did in this case. Dial v. Niggel Assocs., Inc.,
333 S.C. 253, 259, 509 S.E.2d 269, 272 (1998). And see Bennett v. Stirling, 842 F.3d 319

(4th Cir. 2016) (held that state courts unreasonably determined that prosecutor’s

references to defendant during closing arguments were not appeals to racial prejudice and

that his righf to due proéess was not violated); State v. Northcutt, 372 S.C. 207, 222, 641

S.E.2d 873, 881 (2007) (Solicitor’s closing argument “dehumanizing Appellant” required |

remand for new trial).
The Deputy Solicitor’s closing argument and reply argument were highly

inflammatory and constituted a humiliating, degrading, and dehumanizing attack on the

character of Cliff Eubanks and Mitchell Eubanks. This argument was improper, and this

Court should order a new trial.
Question VII

The trial judge erred by not continuing the triél_ to allow time for
examination of Cliff Eubanks’ iPhone-5, thereby denying Mr. Eubanks his due
process right to a fair trial and his Sixth Amendment rights to present a complete
defense and confront and cross-examine J.L. about observing sexually explicit
movies on this phone. '

Prior to the trial court swearing the jurors, Cliff Eubanks provided several cell
phones to the State and moved to continue the case to have his iPhone 5 analyzed. Mr.
Eubanks provided his PIN numbers for the phones. The State accessed all of the phones,
except the iPhone 5 with the broken screen. The prosecutor acknowledged J.L. described
this iPhone in “her forensic interview,” alleging she saw “some porn on that phone.” The
Solicitor conceded the State might have been able to access the phone if it had received it

sooner or if the screen was not broken. Counsel for Mr. Eubanks informed the trial judge

that the damaged iPhone
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is important because apparently that’s the cell phone that the complaining
witness is going to be saying she.saw some pornography on it, and she
makes reference to some pretty crude stuff in her forensic interview. I
‘need that analyzed.

*R. 97-99, 102-05.

Defense counsel 1nformed the t tr1a1 Judge that J L. “named two spemﬁc mov1es

“Stepdaddy Does Daughter” and “Blrthday Sex.” Counsel informed the Court that Lars |

Daniel, a d1g1tal forens1cs expert in North Carohna could examine the- 1Phone 5 desplte

the broken screen. The prosecution aeknowledged the relevance of the iPhone. The trial

judge denied the'vmotion to 'continue, considering it “a ;collate’ral‘i‘ssue?’,_ that was not

‘fcentral to the ultimate issue in this particular 'ease;” 'R.'—99-A1 1.

" The trral Judge erred in con31der1ng the exammatlon of the 1Phone 5 to. be a.

: collateral 1ssue and merely ‘an unpeachment type of an issue.’ Defense counsel Cross-,
examlned J.L. about the samne two internet searches. 1dent1ﬁed dur1ng J L ] 1nterv1ew by

' Heather Bennett and motlon to 'contlnue. Thls cross-.examlnatron led to the 1ntroductlon

~of the contalner of pornography The fallure to examine the iPhone was an issue durlng'i'

- the closing arguments ‘The Deputy Sohc1tor stated he “Wants to know what was on that,

- phone and 1nsmuated the results would be damagmg to Mr Eubanks R. 748 756 769.

The Sohcltor s Office, not the trial judge, called Mr. Eubanks case to tr1a1 R

31. The trial courts have a due process obligation “to’control the order of its business to

| safeguard the rights of litigants.” State v. Langford, 400 S.C. 421, 429, 735 S.E.2d 471,

475 (2012). When a defendant feels that his rights are prejudiced by reason of the calling- -

of his case at any particular time, he may apply to the judge for a continuance.” State v.

Mikell, 257 S.C. 315, 322,"185 S.E.2d 814, 817 (1971); and see Rule 7, SCRCrimP.
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Here, the trial judge denying the motion to continue denied Mr. Eubanks his due
process right to a fair trial and his Sixth Amendment rights to present a complete defense

and confront and cross-examine J.L. Holmes v. South Carolina, 547 U.S. 319, 324

- (2006) (“Whether rooted directly in the Due Process Clause of_the Fourteenth =

Amendment or in the Compulsory Process or Confrontation Clauses of the Sixth
Amendment, the Constitution guarantees criminal defendants ‘a meaningful opportunity
to present a complete defense.””); Pen;zsylvania v. Ritchie, 480 U.S. 39, 51(1987) {“The
Confrontation Clause pfovideé two types of protections for a crimirllal de_fehdant: the ﬁght
physically to face those who testify against 'him, and the right to conduct cross-
examination'.”); Delaware v. Fensterer, 474 U.S. 15, 19 (1985) (“al»tho'ughhsc.)mev Cross-

- examination of a prosecution witness was allowed, the trial court-did not permit defense

counsel to ‘expose to the jury the facts from which jurors, as the sole triers of fact and -

' "credib'ility', could appropriately draw inferences relating to the reliability of the
witness.’”’
iPhone 5 as “collateral issue” and merely “an impeachment type of an issue.” This Court
should order a new trial.
Question VIII

The trial judge erred by not continuing the remainder of the trial until the
following Monday so that Cliff Eubanks could call Dr. Joanne Brownlee as a witness
to reply to Deanie Eubanks’ testimony and corroborate Mr. Eubanks’ medical
condition.

During direct examination, Deanie Eubanks testified she “didn’t think that [Cliff

Eubanks] could get an erection” after she was involved in the automobile wreck. Mr.

Eubanks had high blood pressure and “[o]ne of his testicles had separated.” After Mr.
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Eubanks would see Dr. Bradley,? he would say that his “testosterone level came back a

zero and that he couldn’t get an erection.” Ms. Eubanks claimed Mr. Eubanks never .

“brought home any paperwork™ about his medical conditioh. Ms. Eubanks claimed the
. last time she and her husband had sex was January 1, 2013, not iong after‘her automobile
‘wreck. R.‘444-47. | |

During direct examination, Cliff Eubanks testified he‘ had low testosterone and
erectile dysfunction. Over _objeétion by the prdsecutor, the trial judge admitted into
evidence a written report fror_ﬁ Dr. Joanne Brownlee. - When defense counsel asked Mr.
- Eubanks about the fne;ciical histbry of low testosterone and erectile dysfunction, the
prosecution objected again, and the trial judge convened a hearing outside the presence of
the jurors. The tria} judge expressed _céncern about the date of creation of Dr. Brownlee’s

report. Defense counsel informed the report “was not going to be relevant in this case

until” Dearﬁe Eubanks testimony about Mr. Eubanks “lying ‘to her about low

testosterone:” Défense "coﬁr.lsel' indi‘cated‘ Dr. Brownléé could testify about her report.
The trial judge stated, “[I]t may be necessary to do that,” so Dr. Brownlee could provide
- more information about Mr. Eubanks medicial history, testing, and treatment. The trial
~ judge removed Dr. Brownlee’s report from evidence. After the jurors returned to the
court room, Mr. Eubanks testified he has low testo’sterone and erectile dysfunction that

have been reported to his doctor. R. 626-31; Defense Exhibit 6.

29 “Dr. Bradley” likely refers to Dr. Joanne Brownlee. As Justice Kittridge
observed, dissenting, albeit in an unpublished opinion with no precedential value
pursuant to Rule 268(d), SCACR, “It would be regrettable” if the outcome of an appeal is
“due to sloppy transcription.” Hughey at *3. Contemporaneously, with serving his Initial
Brief of Appellant, Mr. Eubanks is submitting a second challenge to the trial transcript.
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The trial judge delayed the start of trial the next day (a Friday) so that defense
counsel could éontact Dr. Brownlee. R. 690. When court began, defense counsel
explained Dr. Brownlee’s office is closed and Mr. Eubanks had not been able to contact
her. Mr. Eubanks “request[ed] the Court con_tin,ue this case to Monday so that [the
defense] can haye Dr. Brownlee available.” The prosecution objected, acknowledging
Mr. Eubanks “haé every right to call the witnesses he ;[hinks are necessary to defense the
case,” but afguing he should not be allowed to call Dr. Brownlee because she was not on
the witness list. Defense counsel explained he received the report in February but did not
inténd to call Dr. Brownlee until Deanie Eubanks’ tesﬁmony. -Reversing the court’s
earlier position, the trial judge ruled Dr. Brownlee’s te'stimony would not “add anything
substaritial or genﬁane” and was not “ébsohitely necessary.” R. 608-700.

As seen in Quesﬁioﬁs VII above,‘the Constitution gﬁarantees Cliff Eubanks “a

' meaningful obpdftunity to presen‘tv a complete defense.” :Holmes, 547 U.S. at 324. Dr.
Bro‘wnle‘e’s ' testirhony _corroboréfed Mr. Eubank’é t‘evsti‘mony> and was necessary to
prevent a complete defense. By not continﬁing the trial to the following Monday, the |
trial judge failed to protecf Mr. Eubank’s rights as a litigant. Langford. This Court
should order a new trial. |

Question IX
| Thé trial judge erred by not excluding juror Tony Bailey from the jury panel
after Mr. Bailgy, a real estate agent, revealed he had sold a house to a relative of J.L,

‘who was present in the courtroom for the trial, when this information was not
available to Cliff Eubanks prior to jury selection and would have been the basis of a
peremptory strike had this information been disclosed timely.

The trial court selected twelve jurors and one alternate. Mr. Eubanks used eight

of his ten preemptory challenges. R. 68-75. The trial judge appointed Tony Bailey, the
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first juror selected, to be the foreperson of the jury. T. 112. Immediately after opening
statements, the tr?al judge excused all of the jurors except for Mr. Bailey. Mr. Bailey
»had inforrhed the bailiff that .his.“ex-wife was related to certain members of the Lyons
famiiy.” ‘They had “been divorced eleven years and have two children together.” Mr
Bailey, a real estate age‘nt, had sold a house to “jenna,” an aunt of J.L., in the last two-.
three years. Mr. Bailey denied talking to the Lyons family on a regular basis and -
represented he coulci be fair and‘impartial. The trial judge retained Mr. Bailey as a juror.
R. 134-36.

Mr. Eubanks moved for a new trial because the trial judge

erred in failing to \ex»clude -juror Tony Bailey from the panel after Mr.

Bailey revealed he had sold a house to a relative of the minor child

testifying. The relative was present in the courtroom during the trial. This

information was not available before jury selection and would have been a

* basis for the defense to use a peremptory strike had this information been
known. '
R 17-18,

.B}; written order dated Séptémbver 11, 2018, fﬁe trial ju&ge denied this motion,
explaining the COUI"t had “inquired .of whefhér the juror could -ren.iai.vn Afair and impartial
despite his limited contact with the Vic‘:cim’s family.”- At the time Mr. Bailey révealed the -
real estate transaction, the &iai judge was under the impression Mr. Bailey had “limited
contact With the victim’s family” invoiving a “prior one-time business transaction with a
member of the victim’s family [that] was extremely limited in scope.” In deﬁying the

motion for a new trial, the trial judge further relied on the subsequent removal of juror

number sixteen who recognized a defense witness,*® theorizing “the number of jurors

30 At the very beginning of the direct examination of Lou Ann Price, the trial
judge excused the other jurors to have a private conversation with Juror Number 16,
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would have dropped to eleven (11) has the Court previously removed Juror Bailey,
thereby likely necessitating a mistrial.” R. 5-6.

Pursuant to the Sixth Amendment of the United States Constitution, Article 1,

Section 14 of the South Carolina Constitution; 'gr_l,c_lS.C. Code Ann, § 14-7-1020, the tiral -

court has an obligation to placé potential jurors on their oath and asked questions to
determi.ne whether any potential jﬁror “has any ihterest in the cause, has expressed or
formed any opinion, or is sg:nsible to any Bias or prejudice.” Courts have long recognized
the tricky nature of analyzing jurors’ bias. See Smith v. Phillips, 455 U.S. 209, 2212
(1982) (O’Connor, J., concurring)' '(.repognizing that jurors may be incapable of
acknowledging their own bias); Crawford v. United States, 212 US. 183, 196 (1909)
(“Bias or prejudice is . . . an elusive éondition of the mind . . . and it might exist in the
mind of one . . . who was Quite positive that he had no bias, and said that he was perfectly
able to Adecide the queétioh wholly uninﬂue.nced'by anything but the evidence”); United
States v. Burr, 25 F. Cas. 49, 50 (D.Va.1807j (a pe_rAson‘un.def the inﬂuence of personal
prejudice “is pfesumed to have a bias onr his mind which will prevent an impartial
decision of thé ‘case, according to the testimOny” for such person >n‘1ay declare that
‘fnotWithstanding these prejudices he is determined to listen to the evidence, and be

governed by it; but the law will not trust hirh’).

Carolyn Blackstock, where Ms. Blackstock disclosed she works the prior witness, Cristy
Cline “in the lunch room in Hickory Tavern.” The trial judge was under the impression
that counsel for Mr. Eubanks had not provided a defense witness list. Counsel had
provided the defense witness list to the trial judge’s law clerk and assumed the trial judge
intentionally did not read it during voir dire. Ms. Blackstock assured the trial judge she
“still could be fair to both the State and the Defendant and judge this case based on the
law and the evidence even though” knowing this witness. R. 553-58. The trial judge
subsequently removed Ms. Blackstock from the jury, at her request, following an off-the-
record hearing convened in chambers. R. 692-93.
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The possibility that a juror might not recognize his own bias is one of the reasons
our General Assembly allows an accused ten preemptory challenges in a criminal sexual

conduct with a minor case. S.C. Code Ann. § 14-7-1110. Even the unintentional

withholding of this type. of information warrants remove of the juror once it .is .-

discovered.  E.g State v, Coaxum, 410 S.C. 320, 764 S.E.2d 242 (2014)

(juror’s unintentional concealment of information regarding possible familial relationship

with defendant warranted mid-trial removal). This Court should order a new trial.
Question X

The trial Judge erred by denymg Cllff Eubank’s motion for a new trial,
without convening a hearing and taking testimony, after Cliff Eubanks learned that
juror Tony Bailey is friends on Facebook with Darlene Newsome and Jared
* Hunnicutt when Mr. Bailey did not disclose this information in response to the voir
dire questlons by the trial court.

As seen in Question IX above, when Juror Tony Bailey disclosed he was the real
estate agent in a transaction with one of J.L.’s aunts, the trial jhdge was under the
impression Mr. Bailey had “limited contact with the victim’s family” involving a “prior

one-time business transaction with a member of the victim’s family [that] was extremely

limited in scope.”

After the trial, counsel for Cliff Eubanks “learned Mr. Bailey is friends on’

Facebook with Darlene Newsome, the grandmother of one of the witnesses'fo'r the State”

and “Jared Hunnicutt, the chief investigator in this case.” In his motion for a new trial,
Mr. Eubanks specifically requested the trial judge “conduct a hearing with Juror Bailey to
determine why his friendship with tﬁese two people was not disclosed in voir dir_e
questions asked by the Court.” Mr. Eubanks attached “[c]opies of the Facebook pages

establishing these facts” and an exhibit to this motion for a new trial. R.19-24.
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Rather than convening a hearing on this motion, the trial judge committed
- multiple errors of law when denying the motion. First, footnote one of the order denying

Mr. Eubanks’ motion for a new trial states, “The Court subsequently received affirmative

_ confirmation_via email from_ the Deputy _S,Q_liéitqr. that Juror Bailey and Investigator

| Hunnicutt only became ;lj“ace_book friends after the trial had concluded.” Reliance on an

email from the Deputy Solicitor ‘was error because [a]court cannot cons1der facts

appearmg only in argument of counsel.” | Shznn v. Kreul, 311 S.C. 94, 102 427 S.E. 2d -
: 695 700 (Ct. App 1993) (c1t1ng Gzlmore V. Ivey, 290 S C. 53 58, 348 S.E.2d 180 184 |

'(Ct.App.l986).‘~’Cf. McManus v.'Bank of Greenwood, 171 'S.C.,84 171 S.E. 473 475 -

. - (1933) (“Th1s court has repeatedly held that statements of fact. appearmg only in :

- argument of counsel w1ll not be cons1dered ”)

' Second the trial Judge s ﬁndmg of fact that Mr. Balley be1ng a Facebook fr1ends
‘ w1th Ms Newsome and Investlgator Hunmcutt “is not synonymous with’ a close business |
_or soc1al relat1onsh1p or- bemg related by blood or mamage 718 not supported by the N

: record because the tr1al Judge declmed to convene a hearmg on Mr Eubanks motion.

_Blackwell supra McCoy V. State 401 S C. 363, 737 S.E.2d 623 (2013)

Th1rd the tr1al Judge op1ned that it is not poss1ble to seat 1ndependent Jurors “in .

smaller, more rural co_unues, such as Laurens County,*! and. ¢ the empanelmg of an

‘ 'Iimpartial jury was accomplished in this case.” These finding of fact and conclusions of ..

. law are error. The Sixth Amendment obligation for the trial judge to seat “an impartial

jury of the state and district wherein the crime shall have been committed” is-no less

31 The United States Census Bureau estimated the population of Laurens County,
-on January 1, 2018, to be 66,994. Quick Facts, Laurens County, South Carolina (found at

https://www.census.gov/quickfacts/laurenscountysouthcarolina (last viewed June 22,

2019).
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applicable in rural communities. ‘As stated abové, the finding of fact that “the
empaneling of an impartial jury was accomplished in this case” is not supported by the
~ record without the trial judge convening a hearing to determine the Mr. Bailey’s
“connection to Ms. Newsomei_and Investigator Hunnicutt.

Fourth, the trial judge acknowledged the court'disreg.arded existing case law
requiring the court to convene the hearing requested by Mr. Eubanks, citing McCoy V.
State, 401 SiC. 363, 371, 737 S.E.2d 623, 628 (2013) (“évaluating the merits of a juror
misconduct claim is a fact-intensive inquiry, which_ is most appropriately conducte(i after
a héaring”). R. 6. And see, e.g,'Rerizmer' v. US., 350 UiS. 377 (1956); Remmer v. U.S.,
347 US. 227 (1954)‘; State v. Bryant, 354 S.C. 390, 581 S.E.2d 157 (2003).
Additionally, the trial judge’s suggestion counsel for Mr. Eubanks might have
“sandbagged” the pr_e-trial investigations into the bat:kgrounds of potential jiirors is not
| supported by the record. Blackwell, supra. | A

Fifth, the order (ieilying Mr. Eubariks’v motion for a new trial states, ;‘tB]ased on
the colloquy with Juror Bailey, the Court ’Was fully satisfied with his ability to remairi
impartial in these proceedings.” R. 6. IThis finding, of fact, hi)wevér, overlooks the fact
that the trial judge’s colloquy with Mr. Bailey occurred iriunediately after opening
statements, when the frial judge was under the impression Mr. Bailey had “limited
contact with the victim’s family” involving a “prior one-time business transaction with a
member of the victim’s family [that] was extremely limited in scope,” and before counsel
for Mr. Eubanks discovered Mr. Bailey’s connection to Ms. Newsome and Investigator

Hunnicutt. Convening a hearing was still necessary. McCoy.
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Finally, the trial judge erred 'by_ not applying the proper standard for a juror

“misconduct claim, which is

Provided a claim is timely raised, a new trial is warranted on the basis of
juror misconduct if it is shown that (1) the juror 1ntent10nally concealed -

challenge for cause or would have been a materlal factor in the use of the
’ arty s peremptory challenges.

McCoy, 401 S.C. at 371, 737 S.E.2d ar 627. Althongh citing McCoy, the order denying |

Mr.' Eubanks motion for a new trial ignored this standard.

In his motion for a new trial, Mr. Eubanks made a timeiy requé‘st for the trial court
Investigator Hunnicutt. . As the trial 'ju'dge .acknowledg.ed,_ McCoy and simiiar cases

- required the trial cdu_rt to converie that hearing. T his Court, _therefore,‘Should‘reniand" this

~-Either one of these connections supports Mr. Eubanks exercising one of his pereln'r)tory

‘challenges and; depending on the facts developed at the hearng,. might ,supper_t excluding.

-Mr, Bailey for cause.

 Question XI -

The trial judge erred by declining to charge‘ second degree-assault and
‘battery as a lesser-included offense of thlrd degree criminal sexual conduct with a

mmor
The law to be charged is determined by the evidence presented at trial. A
trial judge must charge a lesser included offense if. there is
any evidence from which the jury could infer the defendant committed
the lesser rather than the greater offense ' :

State v. th’te, 361 S.C. 407, 412, 605 S.E.2d 540, 542 (2004) (internal citations omitted)

(holding appellant was entitled to lesser included jury instrﬁction in criminal sexual
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conduct case). “The test for determining if a crime is a lesser included offense is whether

the greater of the two offenses includes all the elements of the lesser offense.” State v.

. AMcFadden, 342 S.C. 629, 632, 539 S.E.2d 387, 389 (2000), overruled on other grounds

" by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005).

Counsel for Cliff Eubanks requested the trial judge instruct the jurors second-
dégree assault and .battery as a lesser included offense of third-degree criminal sexual
conduct -.with é minor. The trial judge initially pointed to “an unpublished opinion in the
advance sheets this week that addressed that very question and said that on a charge of
this nature A&B second would not constitute a lesser included offense.” Defense counsel
countered, “The criminal sexual conduct third degree just requires touching with intent to '
satisfy lust. Assault and battery second degree requires the touching with no [element of]

intent to satisfy lust.” R. 688-90; see also Court’s Exhibit No. 1 (emails between Court

and counsel regarding requests to charge), R. 817-20.

The"trial judge ultimately dénied the request for three reasons. .Fir‘st, tgle court
below saw the jurors’ decision, ;egarding Mr. Eubanks’ stétement in State’s Exhibit No.
2, as’-a binary choice between conduct initiated by Mr. Eubanks that would be third-
degree criminal sexual cohduct with a minor or conduct initiated by< J.L. that would not
be an assault and battery or “an unlawful touching.” Second, the trial judge noted our
General Assembly did not expressly make 'second-degree a lesser included offense of
third-degree criminal sexual conduct with a minor as 'a way “to offer additional
protections'to minors.” Third, second-degree criminal sexual conduct with a minor has

“different elements” than second-degree assault and battery. R. 692-93, 696-98.
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Although not identifying the case, the trial judge apparently relied on State v.
Hernandez, decided during Mr. Eubank’s trial, which found “that had the Legislature
intended for assault and battery in the first and second degrees to be lesser-included

_offenses of CSCM, it could have so provided.” No. 2016-000612, 2018 WL 4690997, at
*3 (S.C. Ct. App. Aug. 1, 2018).32 Both Hernandez and the trial judge overlooked the
evolution of the statutory second-degree assault and battery offense. Initially, S.C. Code
§ 16-3-600(D)(1)(b) (2010) required the nonconsensual touching of the private bparts
involve an adult, by providing: .

A person commits the offense of assault and battery in the second .degree n

if the person unlawfully injures another person, or offers or attempts to

injure another person with the present ability to do so, and the act involves

the nonconsensual touching of the private parts of an adult, either under or

above clothing. L
(emphasisbadded). " The next year, our General Assembly amended S.C. Code § 16-3-.
600(D)(1)(b) (2010),** removing the requirement that the nonconsensual touching of the
private. parts involve an adult by providing:

A person commits the offense of assault and battery in the second degree

if the person unlawfully injures another person, or offers or attempts to

injure another person with the present ability to do so, and the act involves

the nonconsensual touching of the private parts of a person, either under

or above clothing. ' '

(emphasis added). The General Assembly, thus, intended for second degree-assault and

battery to apply to nonconsensual touching of the private parts of a child, contrary to the

trial judge’s belief.

32 As an unpublished opinion, Hernandez is not precedent and was not binding on
the trial court. Rule 268(d), SCACR.

33 The 2015 amendment to S.C. Code § 16-3-600 changed the definition of
“moderate bodily injury” but did not otherwise alter the elements of second-degree
assault and battery.
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" desires of the actor or‘the child.” “Thus, second-degree assault and battery satisfies the. -

Third-degree criminal sexual conduct with a minor requires proof of (1) the age of -
the accused, (2) the age of the child, (3) a lewd or lascivious touching (or attempt of the
body parts of the child, and (3) “the intent of arousing, appealing to, or gratifying the lust,

_.passions, or sexual_desires of the ‘actor_or the child.” S.C. Code .Ann._§. 16-3-655.

Second-degree- assault and ~battery deletes the elements of age of the accused, age of the

child, and “the intent of arousing, appealing to, or gratifying the lust, passions, or sexual

elements test. McF adden

Because reasonable Jurors could have concluded that Mr. Eubanks unlawfully

tcuched‘ JL. ,w1th0ut “the intent of arousrng, appeallng.to or gratlfylng the lust, ,pass1ons -

or' sexual desires of the actor or the child the tr1al Judge erred by not 1nstruct1ng second-;

‘ degree assault and battery thte supra This Court should order anew tr1al

o And. see State v. Blurton 342 S.C. 500, 512, 537 SE2d 291 297 (Ct App. 2000) |

Questton X1

, This Court should reverse Cllff ‘Eubanks’ conv1ct10ns and sentences and’
‘order a new trlal based on the cumulative error doctrine. - o

- b e

The cumulatrve error doctrrne prov1des rel1ef toa party when a comb1nat10n of R

‘errors that are 1ns1gn1ﬁcant by themselves have the effect of preventlng a party from' ‘

rece1v1ng a falr trlal ? State v. Johnson, 334 S.C. 78 93 512 S.E. 2d 795 803 (1999) a

reversed on other groands by State v. Blurton, 352 S.C. 203, 573 S.E.2d 802 (2002)

(cumulative error of solicitor’s improper argument and improperly excluded evidence

‘warranted reversal). In Blurton:

The prosecutor accused Blurton of a recent fabrication, an accusation
which could not have been seriously made if the trial court had properly
admitted the taped telephone conversations between Blurton and
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Mayfield. In that regard, the closing arguments served to exacerbate the
error in excluding evidence critical to Blurton’s defense.

342 S.C. at 512-13, 537 S.E.2d at 298. In Blurton, the Solicitor’s improper closing

argument was directly linked to the erroneously excluded evidence.

Here ‘several of the questlons presented in thls appeal are drrectly - linked to each

’ \' other. First, testlrnony about_the container of pornography, questlonlng_about‘ legal, _ | ‘:-}: |

internet se.arches,vrequiring Mr Eubanks to dernonstrate “tyverking,” and the Deputy .

Sollcrtor s 1nﬂammatory closing argurnent all of which were 1mproper character attacks

combrned to deny Cllff Eubanks a fa1r trral Second, ‘the cumrilatrve effect~of Tony :

Balley S multrple; non-drsclosures of 1nformat10n-~relevant to his selection as a juror .

i -.ire‘quire‘ a'new tr_ial.‘ lhlrd‘,’the »c‘uniulative effect of the trial judge’s failure to provide Mr."

B Eubanks sufﬁcient tl’r’he to have 'the iPhone 5 enamined and to delay the conclusion ovf ‘the o
| ¥ tr1al for a few days den1ed Mr Eubanks hlS Constltutlonal rlght to present a complete -
; defense This Court should order a new tr1al | o
| Questton Xir .

' ThlS Court should clarlfy the procedure to be followed when the court
reporter assigned to record a trial accepts employment with one of the parties that
partncrpated in that trial prior to completlng the trial transcrlpt

South Carohna Court Adm1n1strat10n as51gned Tara Scott to be the court reporter

A for Judge Addy durlng the tern1 of General Sess1ons Court for Laurens County dunng

»Wthh the Eighth Circuit Solicitor’s Office prosecuted Cliff Eubanks (week of July 30,

20l9 ~ August 3, 2018).3* On August 13, 2018, Mr. Eubanks moved for a new trial. On

3 Found at https://www.sccourts.org/calendar/dspTermsCRCir.cfm (last viewed
June 22, 2019).
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August 17, 2018, while the new trial motion was still pending, Mr. Eubank’s trial counsel
requested the court reporter produce the trial transcript.

On September 4, 2018, a representative of the Eighth Circuit Solicitor’s Office
approached Ms Scott, inquiring whether she would be interested in a position m that
office as a victims’ advocater On September 21, 2018, Ms. Scott met with Solicitor
Stumbo, who formally offered her the position as a victims’ advocate, which she
immediately accepted. Also on September 21, 2018, Ms. Scott submitted her resignation
to Court Administration. October 26, 2018 was Ms. Scott’s last date of employment with
Court Admrmstratron October 29, 2019 was Ms Scott s first date of employment asa’
victims’ advocate for the Erghthi C_1rcu1t-Sol1c1tor s Office. |

On October. Zl, 2018, Ms. Scott requested an extension to November l7, 20l8 to
complete the transcript. Tbé extension request represented that 400 of 900 pages of the
transcript had been completed at that point. Based on mformatlon prov1ded by Court
.Admmrstratlon in response toa Freedom of Informatlon Act request, “The extension was
not granted at the time it was submitted due to the extension request procedure not being
followed.” Ms; Scott delivered the transcript on November 26,2018.

Mr. Eubanks challenged the transcript. Court Administration con'ducted -an-
independent review of the transcript, reporting to this Court, on February 7, 2019, the‘
correction of unspecified “proofreading errors that included word misspellings and
grammar, punctuation, and typographical errors.” Ms. Scott delivered the corrected
transcript on February 18, 2019. |

Published p.olicy requires court reporters to return records to Court Administration

upon separation:
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When a court reporter’s employment with the Department ends, all

primary and back-up recordings, trial notes, and log sheets must be

properly labeled, dated, and transmitted in person to Court Administration

in Columbia, South Carolina, no later than the last day of employment.
Section X (Return of Records and Equipment), Court Reporter Manual, at p. 13, as
appto"ved -Adgust 16, 2011, amended March 1, 2017, and updated May 1,.' 2018.%3
' October 26, 2018 waS' Ms. Scott’s last date of employment with Court Administration.
When Ms Scott requested an extension on October 27, 201 8, she reported approximately
one-half of Mr: Eubanks’ transcript had been completed If Court Administration had
followed its published policy, then Ms. Scott would have returned her records and tapes
to Court Administration before the transcript was complete, meaning production of the
transeript could have been turned over to a disinterested court reporter.

Once Ms. Scott acquired an interest in employment with the Eighth Circuit
SolicitOr’s»Ofﬁce, she should have disclosed that conflict of interest and recused herself

from working on any cases involving her future employer.’® Guidance from this court is -

necessary to avoid similar situations from occurring in the future.’” As seen in footnotes

3 Found at https://www. sccourts org/courtreoorter/CourtReporterManual pdf (last
viewed December 18, 2018).

36 Very arguably, Ms. Scott should have recused herself from proceedings
involving the Eighth Circuit Solicitor’s Office beginning as early as September 4, 2018
when that office began recruiting her for the Victims® Advocate position. That the
Solicitor’s Office did not advertise the position strongly suggests Ms. Scott was the only
candidate for the position at that time. Certainly, by September 18, 2018, Ms. Scott was
actively pursuing the Victims’ Advocate position. According to the Judicial Department
website, Ms. Scott was the court reporter for General Sessions Court in the Eighth
Judicial Circuit on September 4-7, 12-14, 17-21, 2018 and October 1-5, 8-12, 2018.

37 Mr. Eubanks acknowledges this issue likely will be moot in this case,
depending on the outcome of his second challenge to the transcript. “If, however, an
issue raised is capable of repetition but generally will evade review, the Court can
address the issue.” Nelson v. Ozmint, 390 S.C. 432, 434, 702 S.E.2d 369, 370 (2010).
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17 and 29, supra, even after Court Administration reviewed this transcript, errors remain

. that are directly relevant to the questions presented in this appeal.

f_rernand this case for a hearing to determine whether juror Tony Bailey had undisclosed

: followed when the court reporter a551gned to record a.trial accepts employment w1th one

CONCLUSION

__ For the foregoing reasons, this Court should reverse CIiff Eubanks® convictions

- - and sentences and rémand this case for a new trial. In the alternative, this.Court should

relationships with Inyestiéator Jared Hunnicutt and DarleneNewsome. a

_ Additionally, this' Court should proyideguidance about the 'procedure to be

of the part1es that part1c1pated in that tr1al prlor to completlng the tnal transcrlpt
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Issues arising from a court reporter leaving the employment of Court Administration has

~ the potential of generating multiple issues in the future. The failure of this court reporter

- transcript from this same court reporter, which could have been avoided if the procedures -

to return her records to Court Administration became a consideration in at least one other
case. In State v. Charles Tillman, Appellate Case No. 2018-000495, as evidence by a
petition dated March 26, 2019, the Attorney General’s Office had difficulty obtaining a

set forth in the Court Reporter Manual had been followed. -
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