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MEMORANDUM IN SUPPORT OF
PETITION FOR REHEARING

The Respondent Callawassie Island Members Club, Inc. (“CIMC”) has
petitioned this Court for a rehearing of the recent decision in Callawassie Island
Members Club, Inc. v. Dennis, Op. No. 5696 (S.C. Ct. App. filed December 18,

2019).



BACKGROUND

Upon appeal from an earlier decision of this Court reversing the Circuit
C@urt’s grant of summ;lry judgment to CIMC, the »Soufh Caroliha Supreme Court
ﬁléd an dbinion reversing this Court and reinstating that summary judgment. See,
T) he_ Callawassie Island Members Club, Inc. v. Dennis, 425 S.C. 193, 821 S.E.2d
667, 673 (2018). In its Opinion, the Sﬁpreme Court resolved all substantive issues
in fay01; of CI'MvC. Specifically, the S'upremé Court found that CIMC had not
\;iolated thé South Carolina Nonprofit C'orporation Act. The Supreme Court held
thatA“thé requirement that members continue to pay dues, fées;, and other charges
after resignation until their fnembership is reissued Ais not prqhibited by section 33-
31-620.” 821 S.E.2d at 673. The Supreme Court thus conclﬁded that the Dennises
remain obligated to continpe to pay dues, fees, and other cﬁarges after their
resignation from the Club.- In fact, the Court expfessly “reinstate[d] the summary
| judgmént for all unpaid due;s, fees; and other charges.” 8217 S.E.2d at 668.

The Supreme Court also iﬁcluded a thoroﬁgh énalysis of the operative
documents that governed the relationship between CIMC and the Dennises. Thé
Court recognized that three documenfs -- the Bylaws, the Plan, and the Rules --

“govern the membership” and that “[t]he three documents reference each other and

are intended to operate together.” Dennis, 821 S.E.2d at 670. The Supreme Court



conclusively determined that “[w]hen the Dennises resigned in 2010, the
- membership documents in effect wefe the 2008 Plan, the 2009 By1aws, and the
2009 Rules.” Id. |

, Moreoﬂler, the Supreme{ Court rejected all arguments that those governing
documents are ambiguous in any respect.\ First and foremost, the Suprem'e Court
ci‘ped fo Section 5.11 of the 2008 Plan, entitled “Payment of Dues and Other
Charges by Resigning Mémbers,” which states: “An Equity Member who is on the
waiting list to sell his/her membership will be obligated to continue to pay to the
Club all dues, fees and other c}fzargés associated yvith his/hér membership. until
his/her Equity Membekship is reissued by the Club.” Dénnis, 821 S.E.Zd at‘670.
(Emphasis in o%igin.al). The Supreme Court concluded thét “‘[t].hi's languagé
uﬁambiguously provides 'thé Dennises are obligated to continue to pay ail
membership dues, fees,. and other chargeé after resignation until their membership
is réissued.’; Id. The Supreme Court recognized that “[t]here are no provisions in
the 2009 Bylaws or 2009 Ru'le.s that contradict this.” 1d.

The Supreme Coﬁrt also fouﬂd “[f]here is no evi'derice. that the various
amendments to the documents were in any way contrary to thé Bylaws, Plan, and
Rules in place ét the time :of th¢ amendments.” Dennis, 821 S.E.2d at 670. By
footnote; the Supréme Court cited the provisioné in those | documents that

authorized such amendments:



The 1)99’4 Bylaws, provide the “Bylaws may be altered,

amended, or repealed.” The 1994 Plan provides the

“Plan may be amended in accordance with the Bylaws.”

Similarly, the 1994 Bylaws provide the board of the

Island Club have [sic] the authority to “[a]dopt, alter,
s amend, or £§peal the Rules governing use of the Club._”
1., n..l. Based on that analysis, the Supreme .Court rejected the Dennises’
“mandatory J.expulsio;l” argument. ’Thé Supreme Court recognized that the
supposed rhandatory expulsion language, on which this Court had relied in
rcversi_ng summary judgment, had been removed froﬁl the 2009 Rules. Instead, the
2009 Rules stated: “Any member Who:se’ account is not settled within the four (4)
fnonth period following suspension may be expelled from the Club.” .Dennis, 821
S.E.2d atv 673. (Emphasis in original). Citing that language, the Supreme Court
explained that “the 2009 Rules, which were in effect when the Dennises resigned,
do not make expulsion rﬁaﬁdatory under any condition.” Id.

;The Suprerﬁe Cqurt reversed this Court’s finding of afnbiguities in the
contract language. First, ‘the Supreme Court rejectedd this Court’s reliance on
differe_ﬁces in language between the 1994 Bylaws and 1994 Plan as “not sufficient -
to create an ambiguity”rénd as “irrelevant.” Dennis, 821 S.E.Zd at 671. Moreover, .
‘the Supreme Court explained:that “even if we were to treat the ‘termination’
provision and the ‘resignétion’ provision as governing the same e.vent, there is no

ambiguity.” Id. The Supreme Court focused on the 2009 Rules which state: “‘ Any

member may terminate membership in the Club. ... Notwithstanding termination,

\



the member shall remain liable fo_rlan}./ unpaid club account, membership dues and
charées (‘in_c,:luding‘ any food and beverage minimums) until the mémbérship is
sold.”” Id. The Supreme 'Crourt similarly rejected this Court’s determination that .
the term “unpaid” in the 2009 Rules was undefined and thus ambiguous.

Finally, the Supreme Court rejected any reliance on extrinsic evidence to
argue that the governing documen'-c\sl, are ambiguous. The Supreme Court
explained, “because we find the terms of the membership: documents are
unambiguous, no statements regarding tﬂe terms of those documents may be used
to vary their otherwise clear meaning.” Dennis, 821 S.E.2d at 672. The Supreme
Court applied the. parol evidence rule to bar consideration of t‘estimbny that
contradicts or varies the terms of the membership documents, includiug testimony
-of What the members were allegedly told by Ellen Padgett, a former membérship
coordinator, about expulsiun.

In sﬁort_, the Supreme Court's Opinion was a complete rejection of the
substance of the Dennises’ argum'euts. The Supreme Court, in fact, explicitly
»“reinstate[d] the sumrﬁary judgment for all unpaid dues, fees, and other charges.”
Dennis, 821 S.E.2d at 668. |

The Dennises nonetheless filed a Petition for Rehearing in which they

argued, in part, that certain issues argued in their original Appellant’s Brief had not

been decided by this Court. On November 14, 2018, the Supreme Court denied the



petition fdr rehearing, stating:

The petition for rehearing is denied. However, we did

overlook the procedural fact that the court of appeals

found it unnecessary to address all issues raised before it,

so we substitute the attached revised opinion remanding

this case to the court of appeals to address the other

issues. In all other respects, the opinion is unqhanged.
The Supreme Court substifuted a new opinion that was‘ identical to the original |
opinioﬁ, except for the following addition: "[b]ecause Respondents [the Dennises]
raised other issues to the court of appeals that have not yet been addressed, we
rerﬁand to the court of appeals for further proceedings consistent. Mth this
opinion;" Dennis, 821 S.E.2d at 668." (Emphasis added). The Supr\eme Court did
not, honever, identify t'he “other issues” that were being remanded for this Court’s
- further consideration.

On remand, this Court allowed supplemental briefing “to address the
rémaining, undecided issues oﬁ appeal” énd aiso held oral argument on May 7,
2019. As a threshold cpnsideration, fhis Court was required to identify the “other
issues” remanded by the Supreme Court. The Appellénts Iionnie Dennis and
Jeanette Dennis sought to re-litigate the summary judgment granted to CIMC in
téio. CIMC, in contrast, focused on the fact that the Supreme Court had explicitly
reinstated the summary judgment fori CIMC and argued that only remedy-related -

issues asserted by the Dennises remained for adjudication on remand. Those issues

were two-fold: (1) whether the Dennises’ monetary liability for post-resignation



dues and fees should be capped at $31,000, which was the amount paid for their
equity membership iﬁ 1999, and (2) whether the circuit court eﬁed in considering
“late filed affidavits” of trial counsel in its award of at’;omey’s fees to CIMC.
Nénetheless, in its opinion filed onl'December 18, 2019, this Court affirmed
in part and reversed in part thé summary judgment granted to CIMC. In reversing
in part, this Court found that “a genuine issue of fact exists as to whether the Club
violated the Nonprofit Corporaﬁoﬁ ‘Act by alloWing some cluB members to
concede their fnemberships and not others.” Slib Op. at 8. Summary judgment

was reversed as to that issue alone. . CIMC respectfully submits that the points

discussed below were overlooked or misapprehended by this Court with respect to

that specific ruling.
ARGUMENTS
L The Court’s decision is not consistent with the opinion of the Supreme
Court’s, which explicitly reinstated .the summary judgment in CIMC’s

favor. :

As discussed above, the Supreme Court in its opinion had explicitly
“reinstate[d] the summary judgment for all unpaid dues, fees, and other charges.”
Dennis, 821 S.E.2d at 668. However, by its decision issued December 18, 2019,

this Court purports to overturn the Supreme Court’s directive. This Court has once



again sought to reverse that summary judgment, which is decjdedly not consistent
With the: Supreme Court’s opinion and thus beyond the scope of the remand.
CIMC respectfully submits that this Court overlooked that its authority on remand
was limited to the remedy-related iésues as discussed by CIMC iﬁ the suppiemental
briefing. This Court was not authorized on remand to reverse the summary
judgment previously granted by the'Circuit Court and rdinstated by the Supreme
Court. The issues addressed on remand should have been limited to issues that did
not conflict with the Supreﬁqe Court’s decision, specifically the remedy-related .

issues.

- II.  The Court failed to consider or overlooked applicable rules of statutory
construction and issues related to the application of the provisions of the
Nonprofit Corporation Act.

In its opinion, this Court found that “the Dennises have presented at least a
mere scintilla of evidence that some club members were permitted to concede their
memberships, thus creating a disputed issue of fact as to the claim that the Club
violated the Nonprofit Corporation Act.” Slip Op. at 5. The Dennises allege that

CIMC violated Sections 33-31-610 and 33-31-611(c) of the Act by allowing

certain club members to concede their mem‘berships~ and not others.! This Court

1 The Court has overlooked that the Dennises, in their original appellants’ brief to

this Court, raised and addressed this issue in a single, conclusory paragraph citing no supporting



concluded that the Circuit Court erroneously treated this issue as a question of law
and explained that “the determination of whether the Club violated the Act is more
appropriately an issue to be determined by a factfinder.” Slip Op. at 6. |

This Court Citéd to Section 33-317610, which provideé: “All members have
the same rights and obligations with reépect to voting, dissolution, redemption, and
transfef, unless the articles or bylaws establish classes of membership with
different rights or obligatiéns. _4A11 members have the same rights and obligations
with respect to any other matters, except as set forth in or authorized by the articles
or bylaws.” S.C. Code Ann. § 33-31-610. This Court also considered Section 33- |
31-611(c), wﬁich states: “[w]here transfer rights have been provided, no restriction
on them is binding with respect to a rﬁember-holding a membership issued before
the adoption of the restriction unless tﬁe restriction is approvgd by the merﬁbe_rs
and the affected member.” S.C. Code Ann. § 33-31-611(c). in reliance thereon,
this Court appears to conclude that CIMC’s ability to compromise and settle
disputes with club members over their liability for outstanding dues and fees might
e limited, if not outright prohibited, by these Code sections. The Courtv would

allow a factfinder to determine that CIMC cannot settle those disputes in exchange

authority. Thus, this issue was not even presented initially for appropriate appellate review. For,

it is well settled that "an issue is deemed abandoned on appeal, and therefore, not presented for

review, if it is argued in a short, conclusory statement without supporting authority." Fields v.

Melrose Limited Partnership, 312 S.C. 102, 439 S.E.2d 283, 285, n.3 (Ct. App. 1993). See also,

- Glasscock, Inc. v. United States Fidelity & Guaranty Co., 348°S.C. 76, 557 S.E.2d 689 (Ct. App.
- 2001). _

t



for a club member conceding his membership because thét would not be treating
all members equally in the “transfer” of their membership rights. The Court failed,
however, to consider that its étatutory intérpretatic.)n .of those Code sections is in
contravention of the stfong public pplicy in favor of settlements, which has been
strongly 'empha‘size'd in many decisions by botﬁ the Supréme ACourt and this Court.
in Hudson v. Lancaster Convaleséeht Center, 407 S.C. 112, 754 S.-E.Zd 48§
(2014); the Supreme Court reaffirmed that ';‘[o]ur courts have a long standing
poliéy favoring settlements.” 7‘54 S.E.2d at 490. In Chester v. South Carolina
| Dept. of Public Safety, 388 S.C. 343, 698 S.E.2d 559 (2010), the Supreme Court
| emphasized that statutes should be interpreted to avoid “thwart[ing] our ’strongl
public; policy favoring the settlement of disputes.” 698 S.E.2d at 560. See, Darden
v. Witham, 258 S.C. 380, 188l S.E.2d 776, 778 (1972) (“T\he courts favor
settlements and agreements gmongsf litigants”); Riley v. Ford Motor Co., 414 S.C.
185, 777 S.E.2d 824, 830 (2015) (applying “South Carolina's strong public policy
vfavoring the settlement of disputes”); ‘Poston v. Barnes, 294 S.C. 261, 363 S.E.2d
888, 890 (1987) (“lifigants are free to devise a settlement agreement in any manner
that does not contraVene public policy or the law”). - Thus, the provisions of the
Nonprofit Cofpbration Act should not be 'interpreted' in such a manner that
discourages, impedes, or even prevents the settlement of disputes by litigants.

Certainly, it is not contrary to law for litigants to be treated differently in

10



tseﬁlement of disputés. Litigants, inclﬁding the CIMC, must have the ﬂe;xibility to
Eievise a settlement that is acceptable for the litigants involved and should not be
hamstrung by the terms of agreements reached with others. To interpret the Act iﬁ
that manner will serve only to discourage or pre'vent_ the settlement of disputes.
This Court’s statutory interpre_tation is not only inconsistent with public

policy, but it also ovérlooks several additional points.

First, the Court errs in treating the chces;ion of a_ membership in settlemeﬁt
of a dispute as a “transfer” of rights aé addr_es‘sed in Sections 33-31-610 and 33-31-
611(c). The settleménts where members were allowed to concede their
‘membership as a term of the settlement reached do not involve transfer rights;
instead, those cases involve agreements for the members to abandon their
mémberships.

Sécond, the concept of “unequal treatment” in _Violatibn of SeCti\on 33-31-
610 is akin to an equal protection violation under the United States and South
Carolina Consti‘tutions, In Town of Hollywood v. Floyd, 403 S.C. 466, 744 S.E.2d
161 (2013), the Supreme Court explaiﬁed that “[t]he'sine qua non of an equal
protection ciaim is a showing that similarly situated .persons_receivecjl disparate
treatment.” 744 S.E.2d at 168. “[A].claimant must show similarly situated persons
received disparate treatment, and that the disparate treatment did not bear a rational.

relationship to a legitimate government purpose.” Id. Thus, to pfevail in an equal

11



pfotection analysis, the piaintiff must show that he was treated differently than
what the Supreme Court termed a “similarly sifuated comparator.” 744 S.E.2d at
169. The plaintiff must show that thefe are no “material differences” befween
himself and the comparator who was treated differently. Id. In the present case, as
in the Town -of Hollywood case, there has been no evidgnce offered that the
plaintiff was treated differently from é “similarly situated cor.nparator.”. The
Dennises, who have the burden of proof, failed to present evidence that tﬁe other
members- who have reached settlements with CIMC are “similérly 'situated _
comparators.” The evidence in the reqord reflects that settlements where members
- were allowed to concede their memberships as part (;f negotiated settlements were
only with non-property owners.? In other words, none of those settlements were
with CIMC members in the position of the Dennises, that is, members who sought
to resign their merhbership while continuing to own property on Callawassie
Island. The true comparators \to the Dennises are those members who owned
property and remained similarly obligated to pay dues and assessments until the re-
- issuance of their memberships -- as the Suprerné Court has confirmed. Clearly, the

evidence cited by this Court in its opinion does not satisfy the burden of showing

2 ~ James Carling, a former CIMC Board member, testified that the offers to concede

memberships as part of settlement negotiations involved “individuals who no longer owned
property that were given the opportunity to make payment to the club and concede their
memberships.” (R. 133-134). That distinction was understood. Subsequent questions from the
Dennises’ counsel referenced “those members who were not property owners” (R. 134) and
“members who didn't own property.” (R. 135). o

12



even a scintilla.of evidence of a similarly situated comparator who was treated
differentlyjthan the Dennises: In short, the Dennises have failed to present
evidence of a genuine issue of material fact. As in the Town of HollywoodA case,
the Dennises have presented no evidence that CIMC has treated them differently
than a similarly situated member so as to merit a reversal of the summary
judgment.
.Third, this Court erred in concluding that the application of the business
judgment rule presents a question of fact for a factfinder. On this issue, the Circuit
- Court ruled as follows:
[Tlhe record demonstrates that to the .extent members
were treated differently, such treatment was in
furtherance of the negotiated settlements of debts owed
to CIMC. The CIMC Board is authorlzed both by its
governing documents and S.C. Code § 33-31-302 to take
such actions. Therefore, this Court will hot review the
intra vires corporate action by CIMC, where it was
exercising its business judgment, and there has been no
evidence suggesting self-dealing, fraud, or bad faith on
the part of the Board of Directors.
(R. 21). As the Circuit Court correctly ruled as a matter of law, the CIMC Board -
enjoys broad powers in accordance with Section 3 1-33-302, inclusive of the power
to resolve disputes over fees and assessments owed by members. There are a
myriad of legitimate reasons why pafties to a collection matter might, and often

should, agree to a compromise. The Dennises have neither shown nor pointed to

any evidence of self-dealing, fraud, or bad faith on the part of the CIMC Board. In

13



.the absence of such evideﬁce, the application of the business judgment rule
presents an issue of law that was co-rrec':tlyA decidsd. by th'e”Circuit Coﬁrt at;th.e
summary judgment stagé. |

Finally, the Court erred in holding that a factfinder might determine that the
remedy for past violations of Sections 33-31-610 or 33-31-611(c) is-‘n‘ulliﬁcatiori of
the binding contracts of other members like :che Dennises. It would be parédoxical
to find that the remedy for having vioIéted the Act by settling-with some members
in the past — if that was indeed illegal -- is to require CIMC to violate the Act again
by also treating them diffefently than 4other mémbers.- Two wrongs do not make a

right.? In fact, the Act, in Section 33-31-304, prescribes the exclusive means by

which to challenge a nonprofit corporation’s action on the ground that the

The Supreme Court has explained:

[Defendant], however, contends that it would be inequitable not to -
refund the taxes paid by her, on the ground that other taxpayers
owning property similar to hers were not required by the fiscal
authorities to return it for taxation, and that thereby a greater,
burden was imposed upon her than her proper proportion of taxes.
In the first place, it cannot be-successfully contended that the taxes
paid by her on the property described in the complaint should be
refunded, as in that event she would occupy towards the owners of
similar property throughout the state who had paid taxes thereon
practically the same relation which she now occupies towards
those in Greenwood county who have not returned their property
for taxation. It was inequitable and unjust for them to refuse to
return their property for taxation, and pay their proportionate part
of the taxes, and it would be equally inequitable and unjust for her
to be excused from paying her proportion of the burden ‘imposed
upon the taxpayers. Two wrongs do not make a right.

Paris Mountain Water Co v. Mills, 82 S.E. 417,98 S.C. 304 (i914). (Emphasis added).
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corporation lacks or lacked power to act. Section 33-31-304 states:
(a) Excef)t as provided in subsection (b), the validity

‘of corporate action may not be challenged on the

ground that the corporation lacks or lacked power

to act. ' '
by A c‘orporation‘s power to act may be challenged in

a proceeding against the corporation to enjoin an

act where a third party has not acquired rights.

The proceeding may be brought by the -Attorney

General,-a director, or by a member or members in

a derivative proceeding. :
S.C. Code Ann. § 33-31‘-304. Thus, the Act does not permit a nonprofit
corporation’s allegedly illegal actions to be challenged in the manner the Dennises
seek to do here.

In sum, the Court erred in its interpretation and application of Sections 33-
31-610 and 33-31-611(c), in its determination that the Dennises had presented a

genuine issue of material fact to preclude summary judgment, and in reversing the

Circuit Court’s application of the business judgment rule as an issue of law.
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CONCLUSION

Based on the foregoing discussion, the Respondent Callawassie Island
Members Club, Inc. respectfully requests that the Court rehear its déCision in-this
case and reinstate the summary judgment in its favor on all issues as explicitly

directed by the Supfeme Court.

Respectfully submitted,

LINDEMANN, DAVIS & HUGHES P. A.
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