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This Court is correct. A question of material fact exists as to Whether the Club
treated its members differently. There is evidence that the Club haphazardljr applied its
~ ever-evolving rules to its memt)ers, liberating sorue, while tightem'rig the vise on others.

. The Nonprofit Corpora’aon Act— the legal umbrella under which the Club was formed —
d1ctates that the Club must treat its members umformly Furtherrnore the Club has a
| contiact‘ual duty to apply- its documents cortslstently and prec1se1y.

However, the Coutt’s Opi'ni\on overlooi<s that ttie Club’ s disperate'treatment of its
members is just a symptom of the disease. The cotporate body of the Callawassie Island
Members Club belengs to a troubled mind. Over time, that unsettled mind has imposed
upon its body ever-ﬁghtenihg bmanacAles. | "The Denhises— and rtlany others—are
constralned by fetters for which they never bargamed Therem l1es the source of the
disease: the contract by which'the Club and its members are bound has been umlaterally
changed into something uncontemplated, grotesque, and certamly not mutual.!

. The corrupted rules have led to a jumbled rhéss, which even the Club does not
fully understand nor eveuly apply. Since the Club ftled this case in 2011, at least seven
laWers, one circuit coutt judge, three Court of Appeels judges (t'vyice),' and five Supreme
Coutt justices have tried to sort out the mess, seeking to align the cuntract, the facts, and
- the lew. Respectfully, the Dennises submit that questtons of facts exist that prevent such

_ determinations by the court.

1 “If I cannot inspire love, I will cause fear.” Shelley, Mary Wollstonecraft (1797-1851),
Frankenstein, Or, The Modern Prometheus the 1818 Text Oxford; New York: Oxford University
Press, 1998.



Appellants Ronnie D. Dennis and Jeanette Dennis petition this Court for rehearing
as.to certain portions of Opinion No. 5696, filed December 18, 2019 (the “Opinion”). As
set forth below, Appellants respectfully submit thet the Opinion overlooks or
misapprehends the following points: |
I. Standard of Review

The first issue before this Court on appeal was the circuit court’s improper »,
application of the standard of review. The crux of the Demﬁsee’ argument on this issue
is that the trial court—in its haste to dispense with this case based on contractual
provisions —improperly disregarded evidence that implicated questions of fact, which
should have been for the jury. ThlS Court found in its Opinion-that it need not address
the issue, reasoning that the Su}ereme Court had decided the question “when [it] cited
the applicable Standafd of review.” Op. No. 5696, p. 4.

This determination by the Opinion overlooks the plain language within Deﬁnis;
which clearly excludes the qﬁestionv of the summery judgment standard from the
decision. The Dennis Court particularly delineated thet “[t]he questions bef01:e us in this
appeal are qﬁestions of law.” Callawassie Island Members Club, Inc 0. Dénm’s, 425S.C. i93,
198, 821 S.E.2d 667, 669 (2018) (emphasis added). Becagse the Dennis Court was deciding‘ : ‘
onlly (two) questions of law, based on specific contractu‘al ,language that it found to_b‘e'.
unambiguous, it could not and did not make any deternﬁneﬁon on the scintilla standard,
which is designed to evaluate whether any question of fact exists that would properly be -

heard by a jury — preventing summary judgment by the Court.



The Dennises requested a jury trial on numerous issués, which were not solely
contfactual in nature, which were not befbre the Supreme Court, and which this Court
has mistakenly overlooked. The Dennises contend that the circuit court improperly
shjfted the burden of proof and failed to apply the “mere scintilla” étandard in granting
- summary judgment on those issues. Those questions of fact included (inte}' alia):

e The question of which documents (or version of tﬁem) should apply;?
e The question of whether the applicable;‘ documents had been properly
amended; |
e The question of whether the Club applied the (ever—shifting) provisions of
its governing documents uniformly. to its ‘members;
e The ques;cion of whether the Club violated the Nonpréfit Corporation Act;
e The questions of dama,ges and attorney’s fees.
Th1$ Court has properly remanded this case for trial on the question of whether the Club
violated the Nonprofit Corporation Act by treating its members disparately and failing
to apply the provisions of its governing documents uniformly. .

The Dennises respectfully request that this Court would reconsider its Opinion, so
as ‘to more fully correct the ‘eri'or made by the trial court, when it disregarded material
facts to grant summary judgméﬁt to the Club. See, e.g., Radcliffe v. S. Aviation Sch., 209

S.C. 411, 420, 40 S.E.2d 626, 630 (1946) (“A scintilla of evidence is any material évidence

2 In this regard, the trial court’s order on appeal is patently erroneous, citing disparate

snippets from the governing documents, without rhyme or reason, without regard to the
“questions of fact raised as to the amendment process, and without any apparent rationale for its

application of cherry-picked provisions from at least three separate versions of the documents.



that, 'if true, would tend to establish the issue in the mind of a reasonable jury.”)
(emphasis in oﬁginal) (quoting In re Crawford, 205 S.C. 72, 30 S.E.2d 841, 849 (1944)); see
also Bethea v Floyd, 177 S.C. 521,181 S.E. 721,724 (1935) (defining “scintilla” as the smallest
trace) ; see also S.C. Prop. & Cas. Guar. Ass'nv. Yensen, 345 S.C. 512, 518, 548 S.E.2d 830, 883
(Ct. App. 2001) (“Summary judgment is not appropriate where furthef inquiry into the
facts of the case is desirable to cla’rifjr the application of the law.”).

It cannot be said that the Dennises did not submit any evidence whatsoever in
opposition to the Club’s motion for summary judgme_rit. The circuit court, therefore,
improperly disregarded that the law of this state dictates that a mere scintilla (i.e., “the
smallest trace”) of evidence is sufficient to defeat summary judgment and to create a jury
question for trial. Bethea, 177 S.C. at 521, 181 S.E. at 724. .Thi‘s Court should remand this
entire case for a trial on the merits, in order to allow a jury to decide the questions of fact.
II. Governing Documents | |

A. Ability to Swap Memberships

While correctly reversing the circuit court as to a member’s ability to concede
membership, the Opinié’n seems to reject the Dennises” argument that there is a genuine -
issue of fact as to whether or not the Dennises should have been allowed to swap t;.heir
memberships. Op. p.5. The apparent basis for this rejection is that the Dennises cite to
the 1994 Bylaws for the swapping provision, but that the 2009 Bylaws were in effect when
the Dennises resigned in 2010, aﬁd those Bylaws are not in the Record. Id. This rulingA
inadvertently overlooks the simple reality that the Record on Appeal is a creature of the

parties.



Back in 2014, when they first appealed the circuit court’s decision, the Dennises
designated matter to be included in the Record, particularly identifying those provisions
of the gdverning documents ’dtat they contended were appli‘c‘able to their arguments
against the court’s improper grant of summary judgment. T"he Club, pursuant to Rule |
209, SCACR, also had full opportunity fo designate these governing documents upon
which it planned to rely. The fact that the Club failed to entitely ‘identtfy the governing.
documents from 2068 and 2009 indicates that even the Club ‘did not consider those.
documents to be controlling. (See Designation of Matter to-Be Included in the Record on
. Appeal, filed on Oct. 20, 2014).‘ Nor did the Dennises colnsiderdthose documents to be
controlliﬁg'; the Dennises destgnated and 'ineluded the' 1994 Plat1, By-Laws, and Rules, as
B well as the 2001 Rules, in their entirety. (See Appellant’s Designation of Matter to Be Included
in the Record on Appeal, filed W1th the Court of Appeals on Sept 24, 2014) The bottom line
is that the Court has before it the 1994 documents in their ent1rety Wthh the Club
N contends have not been altered to affect the substantive rights of members.

| . This Coutt should therefore 'reconsider its Opim'dn and:‘aelsume that the 1994
Byl_awls. (and the'swap provision that they contain) apply to '.the qﬁestiort of whether the
Club failed to uniformly apply ite own policies. Certainly, the 1994 Bylaws —along with
the evidence? contained in the Record—present a question of fact on ‘the issue, which is

best decided by a jury.

3 Mrs. Dennis‘_testiﬁed that they made several attempts to swap their membership (R. pp.
159-161) and, had the Dennises been allowed to do that swap, they would have been social
members (as opposed to perpetually-obligated equity members). :



' B. Improper Aﬁlendment of Governing Documents |

The Opinion wrongly concludes that the Court need not address the Dennises’
argument that a quesﬁon of fact exists as fd whether the governingl docurﬁents were
properly amended. The Court besed this decision on two factors: (1) that the Dennises
were never suspended,* and (2) that the board purportedly had the right to change the
rules without a vote of the membership. Op.p. 7. Thisvanalysis overlooks the scope of
the Dennises” argument on this issue, and it nﬁsépp;éhends that the Club’s unilateral
amendment of the contract by which it sought to bind its rﬁembers violated s’satlitory law
as well as the contract itself. Bec'ause the question of the Clﬁb’s amendment of the
documents is af the ﬁeart of this entire lawsuit, and because the Dennises raised at least
a scintilla of evidence that the amendment process Wés' corrupt and illegal, this Court

should reconsider its Opinion and remand for trial on the issue.

4 On the suspension issue, the Supreme Court ruled that “Here, no suspension ever
occurred; the Dennises resigned. Therefore, the four-month suspension period that leads to
expulsion was never triggered.” Dennis, 425 S.C. at 204, 821 S.E.2d at 673. The Dennises respect

 the Supreme Court’s ruling. However, the recoerd shows that the Club did suspend the Dennises.
For example:

¢ The Club’s general manager, Jeff Spencer, signed two separate affidavits attesting that the
Dennises had been suspended. (R. p. 429) (affidavit dated Sept. 24, 2013); (R. p. 435)
(affidavit dated Nov..8, 2013). ‘

e The status of the Dennis membership is twice listed as slispended (“S”) Club’s documents.
(R. p. 39) (July 31, 2011: “Status: S”); (R. p. 436) (November 7, 2013 member history:
“Status: S”).

To be clear, the Dennises raised this in their Petition for Rehéaring to the Supreme Court, which - .

was denied without elaboration on this point. However, it remains befuddling (to the Dennises)-

as to how it can be concluded that the Dennises were never suspended when the Club’s own - '

witnesses and documents clearly, and repeatedly, show that they were.



1. The Dennises’ argument was not limited to suspension.

- The Court mistakenly compartmentalizes the amendmeﬁt question to pertain only
to the Club’s modification of those portions of the documents déaling with suspension
and expulsion. However, in their initial Brief to this.Court,:'the Dennises identified the
following areas in which they contend the docum-e‘nts-were improperly amended:

e Change of “shall” to “may” expulsion language; (Final Brief of Appellants,.pp. 33-
35) .
e Changes to the portions of the documents peftaining to a ‘members’ ultimate
liability to the Club; (Id, p. 34) |
e Changes pertaining to the obligations of members; (Id., p. 34)
e Insertion of language to include ongoing liabﬂity of expelled members; (Id., p. 34)
o Changes that favored the developer; (Id;, pp. 34-35)
. Changes régarding c_oncessioh; (Id., pp 34-35)
o Changes affecting transfér ;:ights. (id., p. 36)
As set forth belqw, the Opinion 'ov~erl‘ooks that a qll;lestion-ofifa'ct for trial exists as-
to whether those changes were | made in conforrh’i‘ty with tﬁe’ law and the Club’s
éoverning documents. .

2. If the Amendments were indeed properly made, their result was to
render the contract illegal.

At the outset, it is worth noting that the Dennises did not enter into a perpetual
contract with indefinite liability. The contract by which they agreed to be bound had a
finite term, mandatory provisions for exit by expulsion, and it cleaﬂy limited liability to

the amount of equity contribution. The contract has become illegal over time because

\



the Club has unilaterally changed its provisions'. The Dennises seek either an outright
ruling from this Court that those amendments were illegal as a matter of law, or (at a
minimum) that questions of fact exist for tine jury as to whether the amendments were
made in compliance with the law and enforced by the Club ﬁm’formly.

3. The Club’s unilateral, secret amendment of the governing documents
violated statutory law.

1 The Opinion erroneously concludes that the Club Rules can be changed without a
vote of the mernbership. Op. p. 7. The Opinion’s determination that amendment was
proper hinges on a passage within the Rules themselves. Citing the 2001 Rules, this Court
holds: |

[TThe board had the right to change the rules without a vote of the

membership. Section 1.3 of the 2001 Rules provides “[t]he Board of

Directors reserves the right to amend or modify these rules when necessary

and will notify the membership of such changes. Any such amendments or

modifications shall be subject to and controlled by the apphcable provisions -

- of the By-Laws and the Plan for Offering of Memberships.” Accordmgly,

we find a genuine issue of fact does not exist as to whether the governing

documents were properly amended.

Id. This decision overlooks that the Board —as a matter of law —did not have the power
to affect substantive rights of members without a vote of the membership.

As this Court well kﬁ'ows, this is a document-driven case, where the issues are
shaped by the copious governing documents of the Callawassie Island Members Club.
Those documents, in order of self-imposed hierarchy, are the Plan, the By-laws, and the
Rules. In its analysis of whether the Rules were properly amended by the Club, the

Opinion fails to take into account that all of the governing documents are subservient

to the law, which overshadows the documents’ own hierarchy. Catawba Indian Tribe v.



State, 372 S.C. 519, 64;2 S.E.2d 751, 756 (2007) (“[I]t is a fundamental rule of contract
construction that the law existing at the time and place of the making of a Céntract is a
part of the contract.’;). The law ,_éxpressly prevents'thé Clﬁb from making the changes
that it did, without a vote of the.members.

Importantly, regal:dless of the moniker that the Club attaches to them, be it “Plan”
or “Rules” or “Terms of Indenture,” all of the Club’s goverm'ﬁg décﬁments are actuaﬂy
“Bylaws” as defined by the law of South Carolina. S'pve;:ifically, the Nonprofit
Corporation Act clearly sets forth in its Definitions:‘“

(4) “Bylaws” means the coaé or codes of rules, other than the arﬁclés,

adopted pursuant to this chapter for the regulation or management of the

affairs of the corporation itrespective of the name or names by which the

“ rules are designated. |
S.C. Code § 33—31-140 (emphasis added). Thus, pui‘suant to South Carolina law, thé
Club’s ”Rules-” are truly corporation ”BylaWs,” and they are bound by statutory law’s * -
~ explicit requirement; for their arﬁendment. . |
This Court's Opinion ovel;looks that the Club'ran afoul of the iaw Whéﬁ itamended
 its Rules, in secret, td change 1énguage that affected the rights and obiig‘gtions of its -
inemiaers. South Carolina law puts the-folﬂlowing limi_ta'ltions_.on the amendﬁient of a
- nonprofit coréoration’s governing documents (i.e., ”Bylaws”):
¢ “Where transfer righfé have been provided, ri(_) feSfricﬁdn on'them is binding wﬁh

respect to'a member holding a membership iééued 'bef()re the adoption of th_e.

restriction unless the restriction is approved lby the members and the affected

member.” S.C. Code § 33-31-611.



 “Anotice of a meeting for members at which bylaws are to be adopted, amended, |
or repealed shall state that the purpose, or one of the purposés, of the meeting is
to consider' the‘adopti_on, amendment, or 'repeai ovf.byvlaws.i and contain or be
a;:compénied by:a copy or su@aw of the proposal.” 5.C. Code § 33-31-1021.
e “Unless otherwise préviaed in the érticleS, an amenciment Vtov the bylaws which
relates solely to .thé dues required for .membership and which establishes or
changes an amount for, or method of computation of;-dues, must be approved by
the members.” S.C. Codé § 33-31-1021. |
As fhe Dennises have contend'ed. throughout the years of _th}islitigation, a question of fact ‘
exists as to whether the Board provided- the required notice, or sbught the required _
membership approval, pfior to stéalthily amending ..the‘ Ruies (which are’ actua_lly_' _
“bylaws”) to affect the ._substantive r,igh‘_cs and obligations of th-"e‘ members of the Club.
"TheAre is no evidence Whatsoever within the: Record: :()lf~"such- n‘otige or vote; in fact, the
Opinion overlooks evidenée to thelcontra'ry. (See, e.g., R. pp. 205—206). Importmﬂy, if
the amendments were invalid, it follows ;&hat the Dennises did not fnake a commitment
to pay dues and fees in perpetuity.

Because the Club, as a nﬁttef of la‘i{y, could ﬁot have unilaterally amended thei'
docurﬁents to affect the substantive rights, the tran.éfer rights; nor the liability of
fnembers, a questioﬁ of fact exists as tol whether the pfocess by Which it altered the Rules

violated the law.

10



4. The Club’s unilateral, secret amendment of the governing documents
violated Club procedure.

" Furthermore, the Opinion overlooks that the Club’s documents themselves
expressly prohibit the Club from secretly affecting the sﬁbStantive rights of members.
Although the Rules reserve for the Board the right to modify them, that authority is |
clearly rrestricted by thé requirement that “[a]ny such arﬁeridrﬁents or modifications shall
be subject to and controlled by the applicable provisions of the By-Laws and fhe Planfor
the Oﬁeﬁng of Mefnberships.’f (R. p. 510). The Opiniqn errs when it overlooks the fact
that thé higher-level governing documents require a vote of mernberéhip for “[a]ny
amendment or modification” which materially and gdversely affects the rights of the
eqliity members.> Op. p.7. |

The hierarchy of the Club’s governing documents is that the Plan is supreme, the
By-laws are next, and the Rules are the lowliest. As discussed at oral argument before ..
. this Court, the Club Rules are fdr day-t(;-day items such as hours of operation, pets in the
clﬁbhousé} golf tee times, clubhouse dress attire, dining room reservations, and |
swimming attire. (See',‘ e.g., R. pp. 495, 49§, 500). That is why the Club’s Rules do not

require a vote of the full membership —they are for standard operational issues only. The

5 This issue was not reached by the Supreme Court, which— only having isolated snippets
of the governing documents before it in the Record —focused instead on whether or not certain
provisions governing documents were ambiguous or contradicted previous versions of those
" same provisions, and not on whether the Club followed the proper process for amendment. See
Dennis, 425 S.C. at 199, 821 S.E.2d at 670 (“There is no evidence that the various amendments to
the documents were in any way contrary to the Bylaws, Plan, and Rules in place at the time of .
" the amendments.”). o

11



Rules are not for fundamental modifications of the legal rights and obligations of
members. | |
The Plan 'governs fundamental legal rights of members and the transfer of
mémbgrships. For that reason, the Plan requires a vote of members for important issues: |
Any aﬁendment or modification which matérialiy and adv,efsely affects
the rights of the equity members must be approved by a majority of the
votes held by the equity members so affected. | |
(R. p. 470) (emphasis added). The Bylaws explicitly state that the Plan apphes to |
“Membership transfer provisions,” which are at issue here (mter alia). (R.p.525 §10:1(e)).
Similarly, the suspension and expulsion of members is goverréed by. the Bylaws,
which may only be amended be a vote of the members.6 (R. p. 489: Bylaws Art. XIV, § 3:
| “Suspension”; § 5: “Expulsion”). The Bylaws state that equity' mérﬁbership certificates
are not transferrable except as provided in the Byllaws. R. p 486 §10.a).
The issues in this lawsuit—and the dozens of o’rhér similar lawsuits the Club is
ravenously pursuing against its memberé—invoive modifications of the fundameﬁtal

legal rights and obligations of equity members. Modifications to the exit rights of equity

members certainly “materially and adversely affect] ] the rights of the equity members”

6 The By-laws provide that a vote of the members is required for amendments:

After the Closing Date, these By-Laws may be altered, amended, or repealed by.a
majority vote of all of the members of the Board of Directors and a majority of the
votes cast by the equity members of the Club entitled to vote, in person or by
proxy, at any duly called or constituted annual or special meeting of the equity

~ members of the Club at which a quorum of equity members is present. A
proposed amendment must be set forth in the notice of the meeting.

(R. p. 491).

12



and require a vote of the members. Such fundamental‘ terms cannot be simply mserted »
into the Rules, disseminated to thelmembers, put into practice by the Club, and then
unilaterally changed by the Club’s board; instead thosezprovisions are expressly subject
to and must follow the amendment process of the. controlling governing documents, such
as the Plan and the Bylaws As the Supreme Court stated ”The three documents
reference each other and are intended to operate together.” Denms, 425 S.C. at 199, 821
S.E.2d at 670 |

That the Club’s board has tucked certain proVision in the Rules—and quietly
massaged them over the years into somethlng grotesque—does not change the fact that
process for modifications of members’ legal - transfer rights are controlled by the
amendment provisions of the higher-level documents (Plan and Bylaws). In contract
terms, the Opinion’s ruling on this point allows one party (the Club) to unilaterally
change material terms of a contract (the membership agreement) without consent of, or
consultation with, the other party to the contract (the Dennises, and scores of other :
members). Such a “contract” is no contract at all —it is servitude. As the facts of this_- and
many other Callawassie cases show, that servitude has become never-ending if the Club’s
interpretation is allowed. |

Accordmgly, the Denmses respectfully submit that the Op1mon errs When itholds
the Rules” amendment prov1s1on preva1ls over the amendment prov1s1ons of the Planand -

the By-laws.

13



IIl. Contract: Any contract that existed is no longer valid or is not properly before this
Court.

~ The Opinion reiterates its finding from its previous opinion (Op. No. 5434) and the
Supreme Court that any obligations to the previous Island Club transferred to this Club.
- The Opinion overlooks the fact that, as discussed above, the alleged contract became illegal
and therefore invalid due to the Club’s improp.er amendments (inter alia). As discussed
above, those amendments were done improperly (unilaterally, and without a necessary
vote by members) and resulted in a perpetual, unconscionable contract (which is
unlawful under South Carolina law).

Further, the Supreme Court concluded sua sponte that v’.’When the Dennises
resigned in 2010, the membership 'document;-.; in effect were the 2008 Plan, the 2009
Bylaws, and the 2009 Rules.” Dénm's, 425S.C. at 199, 821 S.E.2d at 670. Until the Supreme
Court so ruled, no party or court had recognized those documents as confrolling. The
Supreme Court dissent noted tﬂat'

The majority contends the Club’s 2008 Plan, 2009 Bylaws, and 2009 Rules

unambiguously require a resigning member to continue to pay-— .

potentially for that-member’s lifetime and beyond —dues, fees, and food

and beverage minimums unless their membership is reissued. The

majority’s categorical reliance on these documents is stunning because

neither the trial ]udge nor the Club has identified them as the controlling

documents. ,

Id., 4255.C. at 206-207, 821 S.E.2d at 674 (emphasis added). That is why neither the Club
nor the Dennises putthe entirety of those documents into the Record on Appeal —nobody
thought they were the controlling documents.

Having received this new instruction from the Supreme Court, it is erroneous to

continue to uphold the alleged contract at issue when the purported “terms” —the 2008

14



Pian, 2009 Bylaws, and 2009 Rules —are not fully in the Record. It is erroneous to uphold
such a purported contract, in a light most favorable to tile Dennises, when the Recdrd
does not contain the full amended versions of the three governihg ‘documents that
“reference each other and are intended to operate together.”- Denm’s, 425 S.C. at 198-99, -
821 S.E.2d at 670, cited at Opinion p. 7; |
The Dennises sirnply request as additional 'grounds for vacating summary
. judgment, and remanding for 'jury trial, that a factfinder should be provided the
opportunity to feview thé governing documents, and their arh;nded versions, in their
‘ entirety. That would inclﬁde, as this Court has held, the inéfchod by which those
documents were amended. | |
IV. Previous Points Preserved
| In the event that this Court graﬁts the Club’s Petition for Rehearing, tiie Dennises
incorporate herein all of their previous briefs to tlrus Court, so as to preserve for appellate‘ '

‘review any undecided issues.
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CONCLUSION
This Court should not only remand ﬂﬁs case for trial on the issue of.the Club's
disparate trea’anenvtvof its members, but it should also allow a jury to decide numerous
other evidentiary issues raised by the Dennises. Thdse issués include the question ova
whether the Club has impropeﬂy amended its documents to alter, material provisions on
swapping, liability, transfer rights, membership obligations and commitments. For the
reasons set forth above, the Denrﬁses respectfully request that this Court would grant

their petition and remand the case in its entirety to the circuit court for trial.

.

Respectfully submitted,

FORD WALLACE THOMSON LLC

FaFrél

Tan S. Ford, Bar No. 12463

Neil D. Thomson, Bar No. 71209
Ainsley F. Tillman, Bar No. 70551
715 King St., Charleston, SC 29403
843.277.2011

Attorneys for Appellants

January 30, 2020
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