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STATEMENT OF ISSUES ON APPEAL 

I DId the lower court err m grantmg summary Judgment and determmmg there IS no proof 

of a compensable takmg under the state and federal constItutIOns where the Town of 

Mount Pleasant m 2006 changed the zonmg of 256 acres owned by Appellant from a 

PDD allowmg smgle famIly reSIdentIal to park, recreatIOn, and open space, despIte facts 

m the record that support all elements of a takmgs claIm mcludmg that the Appellant's 

purchase of the property was pnmanly for reSIdentIal development of the substantIal 

acreage around the golf course and that thIS acreage was rendered essentIally valueless? 

II DId the lower court err m grantmg summary Judgment and determmmg there IS no 

eVIdence of a vIOlatIOn of Appellant's nght to substantIve due process under the state and 

federal constItutIOns where Appellant had a cogmzable property mterest under state law 

and there was proof that the ordmance creatmg the new conservatIon, recreatIOn, and 

open space zonmg dIstnct as well as the rezomng of Appellant's 256 acres m 2006 would 

not substantIally advance the purported objectIves recIted for the zonmg dIstnct? 

III DId the lower court err m grantmg summary Judgment and determmmg there IS no 

eVIdence of a VIOlatIOn of Appellants' nght to equal protectIOn under the state and federal 

constItutIOns where, after the rezomng of Appellant's land m 2006, the Town relIeved 

another SImIlarly sItuated property owner of the conservatIOn, recreatIOn, and open space 

zonmg dIstnct to allow It roughly 50 reSIdentIal housmg umts but applIed a dIfferent 

standard to deny Appellant's 2009 applIcatIOn for SImIlar relIef askmg to re-zone portIOns 

of ItS land to allow reSIdentIal use? 
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STATEMENT OF THE CASE 

ThIS appeal anses from the downzonmg by the Town of Mount Pleasant ("Town") on 

June 14, 2006, of 256 acres owned by Appellant that converted land then zoned as part of a 

planned development dIstnct, or PDD, allowmg resIdentIal uses as a matter of nght mto park, 

recreatIOn, and open space The Town accomplIshed thIS re-zonmg by adoptmg an ordmance 

estabhshmg a new zonmg dIstnct known as the ConservatIOn RecreatIOn - Open Space DIstnct 

("CRO Ordmance") Town of Mount Pleasant, Ordmance No 06031, Town of Mount Pleasant, 

Zomng Code § 156 331 At the same meetmg Town CouncIl ImmedIately rezoned Appellant's 

256 acres from PDD allowmg resIdentIal uses, to CRO (the "Dunes West Ordmance") Town of 

Mount Pleasant Ordmance No 06035 

Appellant contends that the Dunes West Ordmance was unconstItutIOnal, constItuted an 

unlawful takmg of Appellant's land wIthout Just compensatIOn under the state and federal 

constItutIOns, and vIOlated Appellant's nghts to substantIve due process under the state and 

federal constItutIOns Appellant further asserts that that the Town's refusal to rezone a small 

portIOn of thIS land to allow reSIdentIal use m June of 2009 VIOlated ItS state and federal nghts to 

equal protectIOn 

On June 12,2009, Appellant, Dunes West Golf Club, LLC ("DWGC" or Appellant), filed 

thIS actIon agamst the Town for declaratory relIef and damages The Complamt mcludes causes 

of actIOn for an unconstItutIOnal exactIOn (first cause of actIOn), for an unconstItutIOnal takmg 

WIthout Just compensatIOn (second cause of actIOn), for mverse condemnatIOn (thIrd cause of 

actIOn), for a declaratIOn that the Dunes West Ordmance IS mvahd smce It accomplIshes an 

unconstItutIonal takmg of Appellant's land WIthout Just compensatIOn (fourth cause of actIOn), 

for depnvatIOn of Appellant's constItutIOnal nghts to substantIve due process (fifth cause of 
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actIOn), for a declaratIOn that the Dunes West Ordmance IS mvalId smce It vIOlates Appellant's 

nghts to substantIve due process (sIxth cause of actIOn) and for depnvatIOn of Appellant's 

constItutIOnal nghts to equal protectIOn (seventh cause of actIOn) (Compl R pp 20-30 ) 

The Town filed ItS Answer on July 15, 2009, denymg lIabIlIty The Town's affirmatIve 

defenses mclude faIlure to exhaust admmistratIve remedIes, npeness, lImItatIOns, and Waiver 

(Answer R pp 31-37) 

The Town filed ItS MotIOn for Summary Judgment on Apnl 6, 2011 (Def's Mot for 

Summ J, R pp 656-57) On Apnl 13, 2011, the Town served a Supplement to MotIon for 

Summary Judgment that stated the partIcular legal grounds for the motIon that had been omItted 

from the mitIal motIon (Def 's Supplement to Mot for Summ J, R pp 658-59 ) 

The Honorable R Markley DennIS, Jr , CIrCUIt Court Judge, conducted a heanng on the 

Town's motIon on May 9, 2011 (Order, R pp 1-19) After consldenng the record, arguments, 

and bnefs by the partIes, the CIrCUIt court granted summary Judgment m favor of the Town The 

lower court entered Its order on May 23, 2011 (Order, R pp 1-19 ) 

DWGC receIved wrItten notIce of entry of the Judgment on May 27, 2011 Dunes West 

filed and served Its NotIce of Appeal on June 24, 2011 Because DWGC's Complamt mcluded a 

challenge to the constItutIOnalIty of a mumcIpal ordmance, thIS appeal was filed m thIS Court 

pursuant to Rule 203(d)(1)(A)(u), SCACR 

ST A TEMENT OF FACTS 

ThIS Court has addressed the constItutIOnal pnnclples applIcable to thIS case many tImes 

Never before, however, have the evolvmg constItutIOnal doctnnes applIcable to takmgs and due 

process claims been presented m the context of facts such as these The foremost fact 

differentIatmg thIS case IS the sheer volume of land rendered valueless by the rezonmg - 60 
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acres 

What also dlstmgUIshes thIS case IS ItS tlmmg In ItS last several cases mterpretmg the 

apphcatlon of the takmgs and due process clauses of the FIfth Amendment to the Umted States 

Constltutlon, the Supreme Court of the Umted States has clanfied the proper constltutIOnal 

analyses ThIS Court has not had the opportumty to consIder and apply all these developmg 

clanficatIOns ThIS emergmg precedent from the Umted States Supreme Court questIOns the 

mechamcal apphcatIOn of the "parcel as a whole" doctnne under the takmgs clause and rejects 

courts bhndly gIvmg deference to legIslatIve findmgs m a substantlve due process challenge 

As IS eVIdent from a readmg of the Order below, the lower court weIghed facts and made 

the eqUIvalent of factual findmgs It IS Improper for a court to render findmgs m rulmg on a 

motIOn for summary Judgment ShIrley's Iron Works, Inc v CIty of Umon, 387 S C 389, 397, 

693 S E 2d 1,4 (S C Ct App 2010) Instead, all factual mferences are taken m the hght most 

favorable to the party opposmg summary Judgment Rule 56, S C R CIV P, ForeIgn AcademIC 

& Cultural Exch Servs, Inc v Tnpon, 2011 WL 3804832, at *2 (S C Aug 29, 2011) 

Applymg the settled standard for summary Judgment and the govermng pnnclples for assessmg 

the constltutIOnal questIOns raised by thIS case, thIS Court should reverse and remand for tnal 

Dunes West and the Property III QuestIOn 

The land at Issue IS wlthm a planned commumty m Mount Pleasant known as Dunes 

West In 1990, the Mount Pleasant Town CounCIl annexed Dunes West and adopted as the 

proJect's zonmg the Dunes ~ West PDD, a mIxed use planned development on 4518 acres 

(Farrell Dep Exs 1, 2, R pp 992-1051) The Dunes West PDD mcluded R-l, Low-DensIty 

Resldentlal Dlstnct, R-3, Medmm-Denslty Resldentlal Dlstnct, RTH, Townhouse ResIdentIal 

DIstnct, MF, MultI-FamIly Resldentlal Dlstnct, OP, Office ProfeSSIOnal Dlstnct, TC, Town 
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Center DIstnct, C, Commercial DIstnct, and CO, ConservatIon-Open Space DIstnct (Farrell 

Dep Ex 2, R pp 993-1051 ) 

The subject property consIsts of SIX tax map parcels IdentIfied by Charleston tax records 

as TMS Nos 540-00-00-38, 039, 040, 041 and 594-03-00-154 and 161 (Deed dated Mar 5, 

2005, R pp 122-124) The SIX parcels encompass approxImately 256 acres (Ex A to Deed 

dated Mar 5, 2005, R P 124 ) A golf course, clubhouse, and related facIlIties occupy 

approxImately 196 acres (Popson Dep Ex 10 at p 12, R P 828) The remaInIng 60 acres were 

avaIlable for any of the uses as a matter of nght permItted under the Dunes West PDD Those 

avaIlable, permItted uses for the land Included two resIdentIal uses, R -1 (low densIty resIdential) 

and R-3 (medIUm densIty resIdential) 

In 2002 John WIeland Homes & NeIghborhoods, Inc and John WIeland Homes and 

NeIghborhoods of the CarolInas, Inc (joIntly referred to as "John Wieland Homes") purchased 

most of the remaInIng developable land at Dunes West and became the master developer of 

Dunes West (Popson Dep R p 725, hne 19, Wieland Dep R p 705, hne 25-p 706, hne 4) 

John WIeland Homes IS pnmanly engaged In homebUIldIng, IncludIng developIng reSIdential 

commumtles (Wieland Dep R p 707, hnes 6-7) Appellant, Dunes West Golf Club, LLC 

("DWGC"), IS affihated WIth John WIeland Homes, the entitles are under the common 

ownershIp and control of John WIeland (PI's Answers to Def 's First Set of Interrogs ,No 5, 

R pp 1302-1303, Wieland Dep R p 704, hnes 2-19) 

John Wieland Homes Enters a Contract to Purchase the Property Because the Dunes West 
PDD Allows the SubdiVISIOn and ReSidential Development of the ExtenSive Land Adlacent 
to the Golf Course 

At the time of John WIeland Homes' acqUISItion In 2002, an entIty known as Scratch 

Golf owned the SIX parcels that Included the golf course In 2004 Scratch Golf put the property 
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on the market 

John WIeland Homes decIded to purchase the property but dId so only m expectatIOn of 

subdivIdmg lots and bmldmg houses on portIOns of the SIxty acres adjacent to the golf course 

John WIeland Homes' core busmess IS resIdentIal development, not golf courses and hospitahty 

serVIces 

John WIeland, the founder and owner of John Wieland Homes, consIders hImself a 

developer and a homebmlder by trade, he testIfied he hates golf courses (Com pi ~ 2, R P 20, 

Wieland Dep R p 704, hnes 3-6, p 707, hnes 6-8) "You know, 1 don't play golf and they all 

lose money" (Wieland Dep R p 707, hnes 8-9) Notwithstandmg hIS disdam for golf courses, 

John WIeland was wIlhng to proceed WIth the purchase only because of the resIdentIal 

development potentIal of portIOns of the 60 acres of thIS property arrayed m locatIOns around the 

golf course (Wieland Dep R p 707, hnes 6-9, Popson Dep R p 733, hne 25-p 734, hne 8, 

p 738, hnes 5-6) "[I]t was a mce opportumty for us, If anythmg, to Just sell, develop lots to 

people to be on the golf course" (Popson Dep R p 734, hnes 21-23) The entIre property 

mcludmg the non-golf 60 acres was zoned for resIdential use as a matter of fIght under the Dunes 

West PDD (Popson Dep R p 741, hnes 5-11 ) 

The record mcludes abundant proof that John WIeland Homes proceeded to purchase the 

property m full rehance on the PDD zonmg, confirmed by the Town's plannmg department, that 

permItted It to subdIvIde and buIld resIdentIal umts on portIOns of the acreage arrayed m 

dIfferent locatIOns around the golf course WIeland testIfied he IdentIfied the developable dIrt 

outSIde the golf course play area and that he purchased the course for that developable dIrt 

(Wieland Dep R p 707, hnes 14-23, p 710, hnes 9-10) He further testIfied he wouldn't pay $4 

mllhon to lose money on a golf course operatIOn alone (Wieland Dep R p 711, hnes 17-18 ) 
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Rather, he was wIlhng to pay $4 mllhon for the 256 acres for "the resIdual land around - the play 

- the out-of-bounds markers, If you would, of the golf course There was resIdual land that we, 

as a developer and a homebUIlder, could go m there and cut out and eIther create lots to sell to 

mdividuais or bUIld homes to sell to mdIvIduals " (Popson Dep R p 733, hne 25-p 734, hne 8, 

p 738, hnes 5-6 ) 

John WIeland testified that "we purchased the bIg tract so that what we were callmg the 

clubhouse and the 18 thmgs wIth the flags and - you know, could operate, you know, over here, 

and then we could take the good dIrt and use our floatmg zonmg to develop the good dIrt" 

(Wieland Dep R p 707, hnes 14-19) When asked whether he IdentIfied the 57 or so acres of 

good dIrt before he purchased the property, he testIfied, "absolutely" (Wieland Dep R p 707, 

hnes 20-23) and that he purchased the course "[f]or the 57 acres" (Wieland Dep R p 710, hnes 

9-10) 

As part of John WIeland Homes' due dIlIgence, on November 23, 2004, only one day 

after entenng the contract to purchase the property, Its Charleston dIvIsIOn presIdent, Kevm 

Popson, and Its cIvIl engmeer and planner, Stuart WhIteSIde, met wIth the then-Town Plannmg 

DIrector, Joel Ford, to confirm that those 60 acres outSIde the golf course were developable 

(Popson Dep R p 740, hne 19-p 742, hne 25, Ex 2, pp 798 - 801, Whiteside Dep p 831, 

hnes 13-18, p 834, hnes 10-23, p 836, hnes 9-17) Ford confirmed to Popson and WhIteSIde 

that the Dunes West PDD allowed reSIdential development on the property (Popson Dep 

R p 741, hnes 11-24, Whiteside Dep R p 833, hne 11-p 834, hne 1) ChrIstiane Farrell, the 

current plannmg dIrector for the Town, agreed that the PDD zonmg at the tIme of purchase 

allowed reSIdential use on the property (Farrell Dep R p 918, hne 3-p 919, hne 2, p 990, hne 

25-p 991, hne 17 ) 
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Popson frequently dealt wIth Town Planmng staff when preparmg to develop a new 

sectIOn of Dunes West (Popson Dep R p 726, hne 24-p 728, hne 10) Before presentmg 

subdIvIsIon plats for approval, he would "always try to meet and Just make sure we weren't 

domg anythmg wrong, we were abIdmg by the ordmances And maybe a qUIck reVIew WIth 

[Town plannmg staff] ChnstIane and/or Joel saymg here IS what we want to do, IS there anythmg 

we are mIssmg, whatever Sort of try to get theIr thoughts so as we progressed through 

constructIOn drawmgs or whatever, we kmd of elImmated any possIble mIstakes or errors that we 

would have to deal wIth later" (Popson Dep R p 726, hne 24-p 728, hne 10 ) These meetmgs 

m advance of submIttmg a development applIcatIOn were no dIfferent from the meetmg Popson 

had wIth Ford as part of the purchaser's due dIlIgence before agreemg to close on the 256 acres, 

whIch mcluded approxImately 196 11 acres of golf course and 60 4 acres of developable land 

outsIde the golf course play areas (See Com pi ~~ 5-7, R p 21" Popson Dep p 740, hne 19-

p 742, hne 13 ) 

John WIeland Homes enlIsted WhItesIde to assIst WIth development concepts for the 

undeveloped land around the golf course when WIeland put the land under contract (WhIteside 

Dep R p 834, hnes 2-15) Well before the closmg on the purchase, WhItesIde worked WIth John 

WIeland Homes' team to determme "where reSIdentIal development could occur" "on the 

undeveloped portIOn" of the property (WhIteSide Dep R p 834, hnes 2-20) Under the Dunes 

West PDD, staff approval was all that was reqUIred to subdIVIde lots for the reSIdentIal 

development of the land (Popson Dep R p 741, hnes 8-15, WhiteSide Dep p 833, hne 11-

p 834, hne 1, Ford Dep p 857, hne 10-p 861, hne 11, Farrell Dep Ex 7, pp 1069-1072 ) 

Master plans for developmg the acreage surroundmg the golf course were created and m late 

2004 WhIteSIde began showmg conceptual layouts to the Town (WhIteSide Dep R p 834, hne 
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21-p 835, lIne 5 ) 

On December 3, 2004, three months before closmg, Popson ordered surveymg of 

possIble lots around the golf course (Popson Dep Ex 2, R pp 798-801 ) On December 28, 

2004, Southeastern Surveymg surveyed potential lots around the golf course (Popson Dep Ex 

2, R pp 798-801 ) 

DWGC Purchases the Property and Contmues with Its Plans for ResIdential Development 
of PortIOns of the Land Around the Golf Course 

John WIeland formed DWGC to buy the property In March 2005, DWGC closed on the 

property paymg $4 mllhon to Scratch Golf (Deed dated Mar 5,2005, R pp 122-124 ) 

"[WhItesIde and Popson] started showmg some conceptual layouts to the Town And 

then for the followmg year-and-a-half or so, we dId a lot of varymg dIfferent lay-outs" 

(WhitesIde Dep R p 834, lIne 21-p 835, lIne 5) These varymg lay-outs were done pursuant to 

Ford's recommendatIOn "When we met wIth Joel Ford ongmally, he saId he dIdn't have a 

problem wIth commg back wIth the addItional lots, but we need to go through the process - the 

sketch plan process And he adVIsed before we came back wIth the sketch plan to get - for 

WIeland to get support of the homeowners assocIatIOn" (WhitesIde Dep R p 835, lInes 6-14 ) 

WhItesIde testIfied that Ford Said that an Impact assessment was not reqUired to move ahead WIth 

the reSIdentIal development of portIOns of the acreage surroundmg the golf course (WhiteSIde 

Dep R p 835, lIne 24-p 836, lIne 4 ) 

Although sketch plans eXIsted and evolved from the tIme WhItesIde and Popson met 

WIth Ford m November of 2004, DWGC reframed from formally submIttmg a development 

apphcatIOn to the Town because "[WhItesIde and Popson] were adVIsed that - by the Town to 

proceed WIth gettmg the homeowners' approval or support before we made the formal 

submIttal" (WhiteSIde Dep R p 839, lInes 18-22) Pursuant to the Town's dIrectIve, "for a year 
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and a half or so, Kevm Popson wIth WIeland was workmg wIth the HOA to negotIate or to 

reVIew the dIfferent lots So durmg that process as Issues arose, we would reVIse the layout" 

(Whiteside Dep R p 835, hnes 14-18, p 837, hne ll-p 838, hne 24, p 839, hnes 6-22, Exs 2-

6, pp 845-849 ) 

The Town Rezones the Property, Over the ObJectIOn of the Owner, Without Studies or 
Analyses to Determme Whether Rezomng this Property to CRO was Necessary or 
Reasonably Related to Accomphshmg the Purported ObJectIves Recited m the CRO 
Ordmance 

Around February 2006, a dIrectIve came down to Town Plannmg Staff from Town 

CouncIl about golf courses wIthm the Town As explamed by Ford, "Plam and sImple It was, 

more or less, a dIrectIve from CouncIl that staff mvestIgate and prepare the classIficatIOn to 

protect golf course faCIlItIes from bemg turned mto dwellIng UnIts, Just plam and sImple" 

(Ford Dep R p 861, hnes 16-21) "[T]he mtent was to make sure that these golf courses and 

facIlItIes were protected from bemg developed mto housmg" WIth the "specIfic purpose" of 

preventmg "undeSIrable development" (Ford Dep R p 863, hnes 20-25, p 868, hnes 18-19 ) 

Although It Issued thIS dIrectIve, Town CounCIl neIther requested nor conducted any 

studIes to substantIate CouncIl's fear that golf courses mIght be converted to resIdentIal use 

(Ford Dep R p 871, hne 25-p 872, hne 23, p 880, hnes 21-25, p 881, hnes 1-5, p 882, hne 23-

p 883, hne 16) Ford testIfied that pnor to the Town's rezonmg of DWGC's parcels as well as 

those of other owners of lands contammg golf courses m the Town, not one of those owners had 

commUnIcated to the Town the slIghtest mtent to close down the golf course and convert It to 

resIdentIal use - no Immment threat was posed on the Town by any owner of a Mount Pleasant 

golf course (Ford Dep R p 884, hnes 13-22) The record IS devOId of any facts before CounCIl 

that golf courses wIthm the Town were m danger of bemg forever closed, that all golf courses 

wIthm the Town were necessary to handle the volume of golf play, that the golf courses wIthm 
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the Town were vItal to contammg possIble flood waters wIthm the Town, or what constItuted so-

called "undesIrable development," much less that golf courses m the Town were m Immment 

penl of thIS undefined "undesIrable development" (Ford Dep R p 870, hne 14-p 871, hne 2, 

p 871, hne 25-p 873, hne 23, p 874, hnes 4-14, p 875, hnes 10-25, p 877, hnes 3-21, p 880, 

hne 21,p 883, hne 16, p 884, hnes 13-22 ) 

The Dunes West PDD, the zonmg then m place, vIrtually assured that the Dunes West 

golf course would remam open space and would not be converted to reSIdentIal use In ItS 

proVlSlon addressmg open space, the Dunes West PDD specIfied that the Town would accept 

tItle to 59 acres, reserved for park and recreatIOn space, and that "the Phase I golf course fulfills 

the other open space reqUIrements [for the proJect]" (Farrell Dep Ex 2 §10, R P 1015 ) 

DespIte thIS protectIOn agamst converSIOn m the Dunes West PDD, the Town persIsted m ItS 

effort to rezone all 256 acres to park and recreatIOn area (Farrell Dep R p 925, hne 4-p 926, 

hne 3)' 

In ItS haste to rezone the five courses m the Town to CRO, Town CouncIl faIled to dIrect 

plannmg staff to mvestIgate whether or not the TMS parcels m the Town that mcluded golf 

courses mcluded sIgmficant acreage outsIde the areas occupIed by the golf courses that were 

aVaIlable for other uses and pOSSIble future development WIthout closure of the golf course 

(Farrell Dep R p 47, hne 20-p 948, hne 4) Town staff neIther mvestIgated nor walked around 

the Town's courses to see how much land beyond the golf courses exceeded the golf course 

, Smce It dId not have any expectatIOn of convertmg the golf course to reSIdential use and always 
mtended to have a golf course at Dunes West, DWGC does not make a claIm for the downzonmg 
of the golf course Itself that could have been converted to reSIdential use under the Dunes West 
PDD DWGC's claIms and damages relate only to the mclUSIon of the conSIderable surroundmg 
acreage m the down zonmg of the property 
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footprmt (Farrell Dep R p 965, hne 25-p 966, hne 12 i No one exammed the propertIes 

whIch would be subject to the new CRO desIgnatIOn to determme whether the amount of acreage 

m each was comparable to what would normally be expected for a golf course (Farrell Dep 

R P 940, hnes 3-8) The current plannmg dIrector testIfied that the amount of acreage of the 

DWGC property that was later rezoned was not adjudged by ItS play area but rather by the tax 

map parcels - whIch went well beyond what was necessary to preserve the golf course (Farrell 

Dep R P 915, hne 22-p 916, hne 19 ) 

The owners of the parcels wIth golf courses wlthm the Town expressed theIr concerns 

and objectIons to the antIcIpated downzonmg of theIr lands to CRO m the months leadmg up to 

the rezomng of these lands on June 13, 2006 (Farrell Dep Exs 6, 7, 10, 13, 17, R pp 1060-

1072, pp 1085-1094, pp 1097-1099, pp 1106-1107) The questIonable legalIty of rezonmg the 

TMS parcels that mcluded the golf courses had been brought to Town CouncIl's attentIOn at least 

two months before, m Apnl of 2006 (Farrell Dep Ex 6, R pp 1060-1068) DespIte the 

expreSSIOn of concerns and objectIons by the owners and notIce of ItS questIonable legahty, the 

Town dId not conduct any studIes or mvestIgate further the numerous Issues Imphcated by the 

CRO Ordmance or the rezonmg of DWGC's property before usmg ItS zomng power to convert 

pnvate developable lands outSIde the golf courses to parks 

The Town reJects DWGC's Later ApphcatIOns to Rezone PortIOns of the Property to 
Permat the ReSidential Uses PreVIOusly Allowed under the Dunes West PDD 

In January of 2008, Dunes West applIed to rezone some of ItS developable acreage 

around the golf course, but then WIthdrew ItS applIcatIOn after It was rejected by the Town's 

2 However, Town Plannmg staff would have dnven out by the golf course "to try to take pIctures 
to mclude m our presentatIOns And It would have been Just nght here at the clubhouse and that 
sort of stuff And when we posted the SIgns for the rezonmg, I would have been out there for 
that" (Farrell Dep R p 966, hnes 16-21 ) 
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Plannmg CommISSIOn (Popson Dep R p 773, hnes 8-19, Exs 26 and 27 to Farrell Dep 

pp 1184-1192) The reason for wIthdrawal was that "[t]he plannmg commISSIOn voted to not 

recommend, that we felt the councIl probably wasn't gomg to vote for It, so we thought, let's 

step back, let's go back to the homeowners and see If we can't wm theIr support" (Popson Dep 

R p 774, hnes 4-8) Upon thIS wIthdrawal, Dunes West was reqUIred to walt one year before 

reapplymg to Town CouncIl (Popson Dep Ex 2, R pp 798-801 ) 

On Apnl 1, 2009, DWGC submItted two applIcatIOns to the Town to rezone 1786 acres 

of the property One requested rezonmg of 10 73 acres to R-3, the other requested rezonmg of 

656 acres to R-l (ApphcatIons attached as Ex 18 to Def's Mem III Supp R pp 143-144 ) 

The Dunes West PDD that had been m effect smce 1990 untIl abrogated by the CRO rezonmg of 

the property allowed for both the R-3 and R-l uses that were requested m the 2009 applIcatIOn 

DWGC presented to the Plannmg CommISSIOn, CouncIl, and others a conceptual layout of the 

lots around the golf course If the applIcatIOn were granted, these were SIX large smgle famIly lots 

(R-l) and 26 smaller lots (R-2) (Ex 19 to Def 's Mem III Supp R pp 823-826 ) 

On Apnl 22, 2009, the Plannmg CommISSIOn voted not to recommend Dunes West's 

rezomng request for the 17 86 acres (Pospon Dep Ex 2, R pp 798-801) On May 12, 2009, 

counsel for Dunes West proVIded a detailed powerpomt to the Town CouncIl before ItS final 

deCISIOn, WhICh made clear that even WIth the proposed development (by then whIttled down to 

1786 acres), there would be 676 acres of green and open space 400 acres of wetlands and 

buffer, 196 acres of golf course, and 20 acres of developable land Dunes West would donate as 

open space (Popson Dep Ex 10 at p 3, 5, R pp 819, 821, Ex 19 to Def's Mem III Supp 

R pp 817-829) On June 9, 2009, Town CouncIl voted to deny the applIcatIons for rezomng 

(Exs, 28, 30, and 33 to Farrell Dep R pp 1193-1199, pp 1203-1217) 
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The Town Acknowledges the 60 Acres Surroundmg the Golf Course No Longer Have Any 
Material Economic Value to DWGC and that the Loss as of the Date of the Downzonmg 
was Around $6,000,000 

DWGC's appraIser, ChrIstopher Donato, testIfied that, applymg a valuatIOn date of June 

15, 2006, the value of the non-golf course land pnor to the re-zonmg that ehmmated resIdentIal 

uses was $6,642,000 (Donato Dep R p 58, hnes 2-4) The Town's appraIsers estImated the 

loss of value of the non-golf course land for resIdentIal use as of the tIme of the 2006 rezomng at 

a sImIlar amount The Town stnpped out thIS value when It adopted zomng requmng all 256 

acres to remam as open space and golf course 

The Town acknowledged m the followmg exchange at the heanng that the downzonmg 

of the outsIde acreage to CR-O rendered It valueless and that the loss to DWGC was m the 

neIghborhood of $6,000,000 

14 (Ms Cantwell) Granted, I would be the first to admIt 
15 that they could develop these twenty-five acres 
16 -- It'S not SIxty acres, It'S twenty- five 
17 acres The 30(b) (6) WItness says, 'That's all 
18 that we've got, twenty-five acres It Isn't 
19 SIXty' That's why It'S been a movmg target 
20 But I would admIt to you that If they 
21 -- yeah, you could probably get up to SIX 
22 mllhon dollars, I thmk IS what theIr 
23 appraIser SaId, m 2006, that those propertIes 
24 were worth My appraIser says somethmg close 
25 to that 

23 THE COURT Let me ask you a 
24 questIOn From your example, -- If we had to 
25 take It as a whole, I would agree WIth you 

1 But If you don't, then Isn't that example that 
2 there IS somethmg that IS lost? 
3 MS CANTWELL If you accept that 
4 ---
5 THE COURT I mean, Isn't that the 
6 crux of thIS 
7 MS CANTWELL Yeah I thmk that 
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8 If you accept that the 
9 THE COURT Because, I mean, 
10 everybody would agree -- Just based on your 
11 argument and hIS argument that If I am twenty-
12 five -- twenty- five or SIxty, whatever It IS 
13 the value of that property Itself can't be 
14 recovered, It'S lost 
15 MS CANTWELL Yes, SIr, 
16 THE COURT They've lost that 
17 property 
18 MS CANTWELL --- If you consIder 
19 It separate and apart 

(Tr R P 91, hnes 14-25, p 92, hne 23-p 93, hne 19) 

The Lower Court's Ruhng 

The lower court granted summary Judgment m the Town's favor on all claIms In so 

domg, the trIal court relIed heavIly on precedent that zomng ordmances are presumptIvely valId 

(Order, R P 8) The lower court deferred entIrely to the recItals and findmgs m the ordmances 

at Issue and found them legItImate on theIr face mespectIve of any other eVIdence 

Relymg on the "the parcel as a whole" doctrIne, the lower court found the 256 acres stIll 

had economIC value as a golf course regardless of the elImmatIOn of value for the surroundmg 

acreage and held there could be no categorIcal or partIal takmg as a matter of law (Order, 

R pp 16-17) In so rulIng, the lower court questIOned whether DWGC's prImary expectatIon 

concernmg the use of the parcels was affected at all (Order, R pp 18-19) The lower court 

relIed on the facts that the property was used as a golf course at the tIme of purchase, no land had 

been subdIvIded out of the parcels for resIdentIal development, DWGC never mtended to 

develop the golf course Itself, and all the property had been mortgaged based on an appraIsal that 

valued It as a golf course (Order, R pp 18-19) 

In denymg the substantIve due process claIms, the lower court held that DWGC dId not 

have a vested mterest m the reSIdentIal development of the property (Order, R p 11) The 
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lower court also held that DWGC cannot complam of a demal of substantIve due process smce It 

could have applIed for resIdentIal development for portIOns of the property up untIl June 30, 

2007, when a possIble vested nght to pursue reSIdentIal development expIred, but dId not do so 

(Order, R pp 11-13 ) 

As for the claIm for demal of equal protectIOn based on the Town's rejectIon of ItS 

request for rezonmg m 2009, the lower court held that the applIcatIon for rezonmg from CRO to 

reSIdentIal approved by Town CouncIl for the owner of the Snee Farm golf course was 

dIstmgmshable because It was supported by a segment of owners at Snee Farm and dId not alter 

the golf course very much The lower court also found there was no proof of any mtent to 

dIscnmmate agamst DWGC (Order, R pp 9-10) 

STANDARD OF REVIEW 

Summary Judgment IS appropnate where "the pleadmgs, depOSItIons, answers to 

mterrogatones, and admISSIOns on file, together WIth the affidaVIts, If any, show that there IS no 

genume Issue as to any matenal fact and that the movmg party IS entItled to a Judgment as a 

matter of law" S C R ClY P 56( c) Summary Judgment IS not appropnate where further 

mqmry mto the facts of the case IS deSIrable to clarIfy the applIcatIOn of the law Cctrolma 

Chlonde, Inc v S C Dept of Transp ,391 S C 429,434, 706 S E 2d 501, 504 (2011) Further, 

summary Judgment should not be granted even when there IS no dIspute as to the eVIdentIary 

facts, If there IS a dIspute as to the conclUSIOns to be drawn therefrom MacFarlane v Manly, 274 

S C 392, 264 S E 2d 838 (1980) 

In determmmg whether any tnable Issues of fact eXIst, the court must VIew the eVIdence 

and all reasonable mferences that may be drawn from the eVIdence m the lIght most favorable to 

the non-movmg party CarolIna Chlonde, Inc, 391 SCat 434, 706 S E 2d at 504 All 
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ambIgUItIes, conclUSIOns, and mferences ansmg from the eVIdence must be construed most 

strongly agamst the movant Staubes V CIty of Folly Beach, 331 S C 192,197,500 S E 2d 160, 

163 (S C Ct App 1998) 

"Because It IS a drastIc remedy, summary Judgment should be cautIously mvoked so no 

person WIll be Improperly depnved of a tnal of the dIsputed factual Issues" Murphy v Tyndall, 

384 S C 50, 54, 681 S E 2d 28, 30 (S C Ct App 2009) In cases applymg the preponderance of 

the eVIdence burden of proof, the non-movmg party IS only reqUIred to submIt a mere scmtIlla of 

eVIdence m order to WIthstand a motIOn for summary Judgment Hancock V MId-S Mgmt Co, 

381 S C 326,330-31,673 S E 2d 801, 803 (2009) 

"In a case ralSlng a novel questIOn of law regardmg the mterpretatIOn of a statute, the 

appellate court IS free to decIde the questIOn WIth no partIcular deference to the lower court The 

appellate court IS free to decIde the questIOn based on ItS assessment of WhICh mterpretatIOn and 

reasonmg would best comport WIth the law and publIc polIcIes of thIS state and the Court's sense 

of law, Justice, and nght" Sloan V S C Bd of PhYSIcal Therapy Exam'rs, 370 S C 452,466-67, 

636 S E 2d 598, 605-06 (2006)(mternal CItatIOns omItted) "The questIOn of a takmg IS one of 

law" Ex Parte Brown, 393 S C 214, 711 S E 2d 899, 904 (2011) 

ARGUMENT 

The Town mvoked ItS polIce power to zone to compel the landowner m thIS case to 

prOVIde a park on ItS pnvate property for the benefit of the publIc WIthout compensatmg the 

landowner The purported aim of the ordmance, puttmg aSIde the wmdow dressmg of stated 

obJectIves, was to preserve the golf course and related facIlIties that cover approxImately 196 11 

acres The downzonmg was not necessary to preserve the golf course The Dunes West PDD's 

speCIfic reference to the golf course as satIsfymg the proJect's open space reqUIrements VIrtually 
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assured the golf course's preservatIOn Even so, the legIslatIve preservatIOn of the golf course 

could easIly have been accomplIshed wIthout elImmatmg all economIC productIVIty from the 

adJommg 60 acres The downzonmg of thIS property to CRO does not ratIOnally advance the 

stated ObjectIves of the ordmance that m themselves lack factual underpmnmg 

In the Order the lower court remarked that the developable land was less than 60 acres, 

focusmg on the acreage that was subject to the 2009 rezonmg request (17 acres) and that was 

used m DWGC's damages calculatIOn (25 acres) Although DWCG never filed a request to 

rezone all 60 acres and dId not calculate ItS damages based on the reSIdentIal development of all 

60 acres, all 60 acres were m fact rezoned to park space and rendered economIcally valueless 

under the Dunes West Ordmance 

The lower court commItted reversIble error for the followmg reasons 

FIrst, the lower court faIled to consIder the relevant portIOns of the property m ItS analYSIS 

of whether a categoncal regulatory takmg occurred under Lucas v South Carolma Coastal 

CouncIl, 505 U S 1003 (1992) The lower court also mIsapplIed the factual balancmg test set 

forth m Penn Central TransportatIOn Co v CIty of New York, 438 U S 104 (1978) 

Genume Issues of matenal fact preclude summary Judgment on the takmgs claim The 

record establIshes both a compensable categoncal takmg under Lucas and a compensable partIal 

takmg under Penn Central 

The record also establIshes that the CRO dIstnct as applIed to thIS property demes 

DWGC substantIve due process The Dunes West PDD already reqUIred the preservatIOn of the 

golf course as open space and DWGC had no mtent to convert the golf course to reSIdential use 

The record shows the Dunes West Ordmance's other purported purposes are WIthout factual 

baSIS 
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Fmally, the lower court faIled to compare the Town's declSlon to deny Dunes West Its 

request to rezone WIth the Town's decIsIOn to grant Snee Farm's request to rezone agamst the 

backdrop of the purposes of the CRO zomng dIstnct There was no dIfference between the two 

resIdential rezomng requests VIS a VIS the purposes of the CRO dIstnct There IS also eVIdence to 

support the reasonable mference that the Town mtended to dIscnmmate agamst DWGC by 

Imposmg a more stnngent standard on It These genume Issues of matenal fact prevent the 

grantmg of summary Judgment on DWGC's equal protectIOn cause of actIOn 

I There IS eVIdence that the Town's downzonmg of SIXty acres from resIdentIal 
use to park space constItutes a compensable takmg under the takIngs clauses 
of the state and federal constItutIOns 

" [NJor shall private property be taken for publIC use WIthout just 
compensatIOn ! U S Const amend V 

"Except as otherWIse prOVIded In thIS ConstItutIOn private property shall 
not be taken for private use WIthout the consent of the owner nor for publzc use 
WIthout just compensatIOn beIng first made for the property "s C Const art I, 
§ 13(A) 

"Both the Umted States ConstitutIOn and the South Carolma ConstitutIOn prOVIde that If 

the government takes pnvate property for publIc use, then It must compensate the owner for the 

value" Byrd V CIty of HartSVIlle, 365 S C 650, 656, 620 S E 2d 76, 79 (2005) "[W]hen the 

government mterferes WIth a pnvate CItizen's property nghts and thIS mterference IS not related 

to any legItimate publIc mterest, the government has acted beyond the scope of ItS authonty " 1iL 

at 663, 620 S E 2 at 83 (Toal, J , dissentmg) (cItmg Lucas V S C Coastal CouncIl. 505 US 

1003,1016,112 S Ct 2886,120 L Ed 2d 798 (1992)) 

To estabhsh an unconstItutIOnal takmg Via mverse condemnatIOn, thIS Court reqUIres the 

proof of two elements (1) affirmative conduct of a government entity, and (2) the conduct 

effects a takmg, Ie, damage Byrd, 365 SCat 657, 620 S E 2d at 79 Inverse condemnatIOn 
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eXIsts where, as here, the government takes property wIthout Just compensatIOn by Imposmg 

lImItatIOns whIch amount to a takmg Mi at 656, 620 S E 2d at 79 

The first element, affirmatIve conduct, reqUIres the Town to enact and rule upon a zonmg 

ordmance whIch restrIcts the use of land Mi at 657, 620 S E 2d at 79 "The determmatIOn that 

an act IS affirmatIve, pOSItIve, and aggressIve depends on the facts and CIrcumstances of the 

partIcular case " WhIte v County of Newberry, S C , 985 F 2d 168, 173 (4th Clr 1993) It IS 

undIsputed the first element IS met m thIS case 

ThIS Court has adopted the tests applIed by the Umted States Supreme Court when 

evaluatmg the second element - whether the government conduct effects a takmg If the 

regulatIOn deprIves the owner of all VIable economIC use of the land, then the analysIs IS under 

Lucas v South Carolma Coastal CouncIl, 505 U S 1003,112 S Ct 2886 (1992) If the owner IS 

left WIth some economIcally VIable use, then the analysIs IS gUIded by the prmclples enumerated 

m Penn Central TransportatIon Co v CIty of New York, 438 US 104 (1978) "If Lucas does 

not apply, then Penn Central does" Byrd v CIty of HartsvIlle, 365 S C 650, 660, 620 S E 2d 76, 

81 (2005) 

The lower court commItted reversIble error when It held that the Dunes West Ordmance 

constItuted neIther a categOrIcal total takmg nor a partIal takmg of DWGC's land as a matter of 

law 

The Supreme Court of the Umted States has held that "the Issue whether a landowner has 

been deprIved of all economIcally VIable use of hIS property IS a predommantly factual 

questIon" CIty of Monterey v Del Monte Dunes at Monterey, Ltd, 526 US 687, 721, 119 

S Ct 1624, 1644, 143 L Ed 2d 882 (2005) It IS undIsputed that the downzonmg elImmated all 

materIal economIC value of the SIXty acres surroundmg the golf course There IS abundant 
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eVIdence the owner had reasonable, economIc-backed expectatIOns that It could proceed wIth the 

resIdentIal development of portIOns of the land next to the course when It purchased the property 

a The parcel as a whole doctrme does not bar DWGC's claim for a 
categorIcal takmg 

The lower court mcorrectly deCIded there was no eVIdence the Dunes West Ordmance 

constItuted a categoncal takmg under Lucas V South Carolma Coastal CouncIl, 505 U S 1003, 

112 S Ct 2886 (1992) The court premIsed ItS deCISIOn on (1) a legal determmatIOn that the 

relevant parcel to evaluate m a takmgs analYSIS IS the parcel as a whole, and (2) a factual 

determmatIon that the entIre 256 acres withm the 6 tax map parcels purchased by DWGC 

constItute the parcel as a whole 

The Umted States Supreme Court has questIOned the parcel as a whole doctnne, 

msmuatmg that by no means must It apply m every mstance of an alleged categoncal takmg 

Indeed, courts from around the natIon have rejected the parcel as a whole doctrme m mstances 

where the affected acreage IS substantIal and there IS eVIdence that the affected acreage could 

have been subdIVIded for separate economIC use from the remamder of the parcel The few cases 

relIed upon by the lower court as ItS baSIS for applymg the doctrme mvolve mstances where the 

land attempted to be segregated was small or de mmlmus Those cases where thIS Court has 

employed the doctnne have also mvolved mstances where the portIOn of the parcel that the 

owner sought to have separately conSIdered was small - nothmg even remotely close to 60 acres 

As the Umted States Supreme Court has noted, "[r]egrettably, the rhetoncal force of our 

'depnvatIon of all economIcally feaSIble use' rule IS greater than ItS preCISIon, smce the rule does 

not make clear the 'property mterest' agamst whIch the loss of value IS to be measured" Lucas, 

505 U S at 1016 n 7, 112 S Ct at 2894 "When, for example, a regulatIOn reqUIres a developer 

to leave 90% of a rural tract m ItS natural state, It IS unclear whether we would analyze the 
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sItuatIOn as one m whIch the owner has been depnved of all economIcally beneficIal use of the 

burdened portIOn of the tract, or as one m WhICh the owner has suffered a mere dimmutIOn m 

value of the tract as a whole "~ In other words, the Supreme Court stated m Lucas that there 

are mstances where applIcatIon of the parcel as a whole doctnne may be unreasonable and unfair 

and therefore mapplIcable ThIS IS Just such a case 

Nme years later m Palazzolo v Rhode Island, 533 US 606, 121 S Ct 2448, 150 L Ed 

2d 592 (2001), the Umted States Supreme Court agam expressed skeptIcIsm about the parcel as a 

whole approach Palazzolo owned 22 acres of coastal land 18 of these were wetlands that he 

asserted the state was takmg from hIm If It would not allow hIm to fill them On appeal, 

Palazzolo raised for the first tIme the argument that the upland parcel was dlstmct from the 

wetlands portIOns and should not be consIdered m determmmg whether a categoncal takmg 

occurred as to the 18 wetland acres Palazzolo asserted that the depnvatIOn analysIs should focus 

on the wetlands acreage WIthout regard to hIS usable upland acreage The Court responded 

[t]hIS contentIon asks us to examme the dIfficult, persIstmg questIOn of what IS the 
proper denommator m the takmgs fractIon Some of our cases mdlcate that the 
extent of depnvatIOn effected by a regulatory actIOn IS measured agamst the value 
of the parcel as a whole, but we have at tImes expressed dISCOmfort WIth the lOgIC 
of thIS rule, a sentIment echoed by some commentators Whatever the ments of 
these cntlclsms, we WIll not explore the pomt here PetItIOner dId not press the 
argument m the state courts, and the Issue was not presented m the petItIOn for 
certIOran The case comes to us on the premIse that petItIoner's entIre parcel 
serves as the baSIS for hIS takmgs claim, and, so framed, the total depnvatIOn 
argument falls 

Palazzolo, 533 U S at 631-32, 121 S Ct at 2465 The Supreme Court went as far as the facts of 

the case would allow m expressmg ItS "dIscomfort WIth the lOgIC of the rule "If the parcel as 

a whole doctrme were a hard and fast rule, then the Supreme Court could easIly have Said so 

In determmmg the "predommantly factual questIOn" of whether an owner has been 

depnved "of all economIcally VIable use of hIS property," numerous courts applymg Umted 
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States Supreme Court precedent have allowed less than all the land to be consIdered as a separate 

parcel under some CIrcumstances or have pronounced examples of where land could be 

consIdered as a separate parcel LIke the rest of regulatory takmgs law, courts engage m a fact 

specIfic mqUIry when definmg the relevant parcel m evaluatmg a categorIcal Lucas takmgs 

claIm GIOvanella v ConservatIOn Comm'n of Ashland, 447 Mass 720, 726, 857 N E 2d 451, 

456 (2006) 

For example, m Loveladles Harbor, Inc v Umted States, 28 F 3d 1171 (Fed Clr 1994), 

the Federal CIrcUIt severed the land for the purposes of a categOrIcal, Lucas takmgs analYSIS 

The court rejected the government's contentIOn that the "relevant parcel" was all 250 acres The 

court mstead looked to the 125 acres the landowner was prevented from developmg under laws 

passed after the landowner purchased the property and developed parts of It 

Invokmg the Lucas observatIOn that "the rhetOrIcal force of [the] deprIVatIOn of all 

economICally feaSIble use' rule IS greater than ItS preCISIon" (Lucas, 505 U S at 1016 n 7, 112 S 

Ct at 2894), the court modeled Itself after the "fleXIble approach" proffered by precedent that, by 

deSIgn, would account for factual nuances Loveladles, 28 F 3d at 1181 Evaluatmg the 12 5 

acres for whIch the landowner sought a permIt, the court held that Its remammg value was de 

mlmmlS hi The court expressly held that "[t]hIS IS not, then, a case of a partIal takmg, mvolvmg 

hnedrawmg between noncompensable 'mere dlmmutIOn' and compensable partIal takmg 

Rather thIS IS a case m whIch the owner of the relevant parcel was deprIved of all economIcally 

feaSIble use" hi at 1181-82 The court upheld the trIal court deCISIon that the permIt demal for 

those 12 5 acres "was effectIvely a total takmg ofthe property owner's mterest " hi at 1182 

Other examples are m accord In Nectow v CIty of CambrIdge, 277 U S 183, 48 S Ct 

447, 72 LEd 842 (1928), the Umted States Supreme Court severed the smaller, 29,000 square-
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foot tract from the larger, 140,000 square-foot tract for the purposes of Its takmgs analYSIS 

There, no less than the Umted States Supreme Court held that the government mvaSIOn on the 

smaller tract was an abuse of ItS polIce power See also Am Sav & Loan Ass'n v Mann County, 

653 F 2d 364, 366 (9th Clr 1981) (statmg adjacent parcels under a common owner may be 

conSIdered separately If It can be shown the owner treated the parcels separately), Flonda Rock 

Indus v Umted States, 791 F 2d 893, 904 (C A Fed 1986) (findmg a takmg where the 

government's refusal to allow lImestone mmmg on a proposed 98-acre tract was only part of the 

owner's ongmal 1560 acre purchase), GIOvanella v ConservatIOn Comm'n of Ashland, 447 

Mass 720, 728,857 N E 2d 451,458 (2006) (identIfymg whether the land IS put to the same use 

or dIfferent uses as a factor m determmmg the relevant parcel), Twam Harte Assocs v County 

of Tuolumne, 217 Cal App 3d 71, 85, 265 Cal Rptr 737 (Cal Ct App 1990) (holdmg the 

nature of the partIcular land use regulatIOn has been recogmzed as potentially creatmg separate 

parcels for "takmg" purposes), John E Fee, UnearthIng the DenomInator In Regulatory TakIng 

Clazms, 61 U CHI L REv 1535 (1994) (statmg that where the total restnctIOns on development 

affect a SIgnificant enough segment of land that It could be Independently developed for a profit, 

the pnnclples of faIrness and JustIce underlymg the FIfth Amendment reqUIre that the owner be 

compensated for thIS loss) 

As thIS substantial JudICial precedent shows, the law does not demand that the entIre 256 

acres be treated as a "whole" m an "as applIed" mverse condemnatIOn SUIt for purposes of the 

Lucas analYSIS The 60 acres, or more preCIsely the 25 acres of land where subdIVISIon and 

development were feaSIble and legally permISSIble before the downzonmg, IS the relevant parcel 

for the categoncal takmgs analYSIS 
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Pnor South Carolma mverse condemnatIOn cases dlscussmg the parcel as a whole 

approach mvolved relatlvely mSIgmficant acreage m companson to the acreage at Issue m thIS 

case In Beard v South Carolma Coastal CouncIl, 304 S C 205, 207-08, 403 S E 2d 620, 622 

(1991) cIted by the lower court, the landowners sought a permIt to construct a bulkhead that was 

approxImately 205 feet m length across four lots of beachfront property The land allegedly 

taken was a mere 18 5 feet on two lots and 23 9 feet on a 3rd lot The owner m Beard was not 

depnved of developmg 32 resldentlallots, as occurred here 

The quantIty of affected land m thIS case IS m no manner comparable to that mvolved m 

the other case relIed upon by the lower court, Qmrk v Town of New Boston, 140 N H 124, 663 

A2d 1328 (NH 1995) Qmrk mvolved the applIcatIOn of the town's zonmg ordmance to the 

landowner's campground The town enacted a buffer zone reqmrement for the recreatIOnal 

campground WhICh prevented certam land development wIthm a mmImum dIstance of 

campground penmeters ~ at 128, 663 A 2d at 1330-31 The ordmance prohIbIted bmldmgs, 

recreatIOnal facIlItles, traIler spaces, campSItes, and tent SItes m the 200-foot buffer zone Id at 

128, 663 A 2d at 13 31 The Inner 100 feet could be used for any other purpose, mcludmg 

underground utllItIes and the outer 100 feet had to contam natural vegetatIOn ~ The 

campground owner sued on the grounds that the buffer zone reqmrement effected an 

unconstltutIOnal takmg of hIS property ~ 

The New HampshIre Supreme Court recogmzed that "Focusmg on a dIscrete portIOn of a 

larger tract may be appropnate where the land owner has fragmented the property for dIstmct 

development or uses A narrower focus may also be proper where portIOns of the larger tract 

have already been dedIcated to benefit the publIc" Id at 131, 663 A 2d at 1332-33 However, m 

upholdmg the tnal court's findmg that there was no takmg, the court held that"[I]n the present 
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case, we find no compelhng reason to VIew the penmeter as a dIscrete segment of campground" 

It IS clear from the court's opmIOn that had the campground owner possessed a "compellmg 

reason", 1 e, facts that demonstrated the land owner mtended to fragment the property for 

dIstmct development and uses, the court would hkely have reached a dIfferent outcome The 32 

resIdentlallots that were taken m thIS case bear no reasonable relatlonshIp to the unusable 100' 

buffer around the campground allegedly taken m QUIrk The acreage m the present case qualIfies 

for severance under the ratIOnale of QUIrk, DWGC fully mtended to fragment the non-golf 

course acreage for resIdentlal use 

The regulatory lImItatIOns Imposed by the rezomng m the present case bear an eene and 

uncanny resemblance to the restnctIve regulatory effect m Lucas The nature of the depnvatIOn 

of use IS Identlcal There the Supreme Court of the Umted States flatly rejected the state's 

argument that the land retamed economIC value as a pIcmc area and recreatIOnal SIte once 

resIdentlal use was prohIbIted The Town's downzonmg of the SIxty acres to a park m thIS case 

meets the standard for a per se takmg applIed by the Umted States Supreme Court m Lucas as a 

matter of law 

We thmk, m short, that there are good reasons for our frequently expressed belIef 
that when the owner of real property has been called upon to sacnfice all 
economIcally benefiCIal uses m the name of the common good, that IS, to leave hIS 
property economIcally Idle, he has suffered a takmg 

505US 1019 

Case closed 

The categoncal rule set forth m Lucas has been reIterated several tlmes by the Umted 

States Supreme Court - and remams largely unchanged CompensatIOn IS reqUIred when a 

regulatIOn depnves an owner of all economIcally VIable uses of hIS land Tahoe-SIerra Pres 

CouncIl, Inc V Tahoe Reg'l Plannmg Agency, 535 US 302,330, 122 S Ct 1465, 1483, 152 L 
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Ed 2d 517 (2002) Lucas applIes m the extraordmary cIrcumstance, such as the present case, 

where no productIve or economIcally beneficIal use of land IS permItted under the Dunes West 

Ordmance ~ The government "must pay Just compensatIOn for such 'total regulatory takmgs,' 

except to the extent that background pnnciples of nUIsance and property law' mdependently 

restnct the owner's mtended use of the property" Lmgle v Chevron USA Inc, 544 U S 528, 

538, 125 S Ct 2074, 2081, 161 L Ed 2d 876 (2005) (quotmg Lucas, 505 US at 1026-1032, 

112 S Ct at 2886) The determmative factor m a Lucas analysIs contmues to be "the complete 

elImmatIOn of a property's value" Id at 539-40, 125 S Ct at 2082 The Lmgle Court reIterated 

"that total depnvatIOn of beneficIal use IS, from the landowner's pomt of VIew, the eqUIvalent of 

a physICal appropnatIOn" ~ (quotmg Lucas, 505 US at 1017, 112 S Ct at 2894) The 

Palazzolo Court held that 

[t]he determmatIOn whether an eXIstmg general law can lImIt all economIc use of 
property must turn on objectIve factors, such as the nature of the land use 
proscnbed A law does not become a background pnnciple for subsequent 
owners by enactment Itself Lucas dId not overrule our holdmg m Nollan, whIch, 
as we have noted, IS based on essentIal Takmgs Clause pnnciples 

Palazzolo v Rhode Island, 533 U S 606,630, 121 S Ct 2448,2464, 150 L Ed 2d 592 (2001) 

The proof HI the record goes well beyond establIshmg a genume Issue of matenal fact as 

to whether the Dunes West Ordmance amounted to a Lucas takmg It establIshes It as a matter of 

law The rezonmg converted the SIxty acres surroundmg the golf course to park and open space 

and destroyed $6,000,000± m ItS development value The Town concedes that DWGC IS 

permanently depnved of all Viable economIC use of the surroundmg acreage separate and apart 

from the golf course (Tr R pp 91-93) For the foregomg reasons, summary Judgment as to the 

Lucas takmgs analysIs should be reversed The downzomng constItuted a per se takmgs under 

Lucas as a matter of law 
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b There IS ample eVidence to support a compensable takmg under the fact 
mtenslve mqmry mandated by Penn Central TransportatIOn Co V CIty 
of New York, 438 U S 104 (1978) 

In the addItIon to a Lucas takmg, there IS eVIdence of a takmg under the ad hoc, fact-

sensltlve balancmg test set forth m Penn Central TransportatIOn Co V CIty of New York, 438 

US 104,98 S Ct 2646,57 L Ed 2d 631 (1978) 

Three factors are typIcally balanced to decIde whether the publIc benefit from a 
regulatIOn or law outweIghs the pnvate harm to the landowner (1) the character 
of the government actIon, (2) the economIC Impact of the regulatIOn on claImant, 
and (3) the degree to whIch the regulatIOn/law has mterfered wIth dlstmct 
mvestment-backed expectatIOns If the publIc benefit outweIghs the harm to the 
landowner, there IS no takmg and the government need not pay compensatIOn 

Sea Cabms on Ocean IV Homeowners Ass'n V CIty of North Myrtle Beach, 345 S C 418,430 

548 S E 2d 595, 601 (2001) (cltmg Penn Cent, 438 U S 104,98 S Ct 2646) 

As thIS Court held m Byrd V CIty of HartsvIlle, supra, If Lucas does not apply, then Penn 

Central does Byrd, 620 S E 2d at 81 In Byrd, thIS Court also "overrule [ d] our pnor suggestIOns 

that a property owner cannot demonstrate a takmg unless he has been demed all economIcally 

viable use of hIS property" 620 S E 2d at 81 n 11 

The Penn Central analysIs IS fact dnven "Our regulatory takmgs Junsprudence, m 

contrast, IS of more recent vmtage and IS charactenzed by 'essentIally ad hoc, factual mqumes,' 

deSIgned to allow 'careful exammatIOn and welghmg of all the relevant cIrcumstances" Tahoe-

Sierra Pres CouncIl, Inc v Tahoe Reg'l Plannmg Agency, 535 US 302, 322, 122 S Ct 1465, 

1478, 152 L Ed 2d 517 (2002) (quotmg Penn Central, 438 US at 124, 98 S Ct at 2646) "The 

general rule IS that regulatory-takmgs cases reqmre 'essentlally ad hoc, factual mqumes,' 

balancmg all relevant CIrcumstances to determme whether the government has taken property" 

Byrd, 365 SCat 658-59, 620 S E 2d at 80 (quotmg Penn Central, 438 U S at 124, 98 S Ct at 

2569) 
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Because the Penn Central analysIs IS fact mtensIve, It IS mherently unsUItable for 

determmatIOn on summary Judgment If there IS proof to support the claIm "At the summary 

Judgment stage of htIgatIOn, the court does not weIgh confhctmg eVIdence wIth respect to a 

dIsputed matenal fact" S C Prop & Cas Guar Ass'n V Yensen, 345 S C 512, 518, 548 S E 2d 

880, 883 (S C Ct App 2001) 

In thIS mstance the lower court handpIcked certam proof and Ignored other proof and 

came up wIth findmgs Examples mclude "The Bank of Amenca appraIsals, each rendered 

post-zonmg, IdentIfied a golf course as the hIghest and best use for the parcels and attnbuted 

sIgmficant value to the parcels when so used" (Order, R p 18), "The eVIdence demonstrates 

sIgmficant value m the parcels, as currently zoned and used" (Order, R p 19), "And, because the 

Golf Club never mtended to develop the whole course, the Rezonmg Ordmance does not 

mterfere wIth the Golf Club's antICIpated future use of the parcels, all of whIch brmgs mto 

questIOn whether the pnmary expectatIOn concernmg the use of parcels has been affected at all" 

(Order, R p 19) A court has thIS prerogatIve m decIdmg a matter after aments tnal But, at the 

summary Judgment stage, the CIrCUIt court IS reqUIred to VIew the eVIdence m the hght most 

favorable to the party opposmg the motIon, whIch It dId not do 

Further the lower court erred m holdmg that DWGC cannot establIsh a takmg under Penn 

Central If there IS some value remammg m the property "If, after apphcatIOn of the regulatIOn, 

the claImant IS left WIth benefiCIal use of hIS property, there IS no regulatory takmg" (Order, 

R p 17) The lower court also mIstakenly concluded that the benefiCIal use of the property taken 

remams because "[a]ll eVIdence reveals that the apphcatIOn of the CRO and Zomng Ordmances 

to the SIX parcels has not rendered them valueless or WIthout benefiCIal use" (Order, R p 18 ) 
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As stated earher, thIS Court m Byrd overruled ItS pnor suggestIOns there could be no 

takmg unless the owner was demed all economIcally viable use of hIS property Byrd, 620 S E 

2d at 81 n 11 A Penn Central takmg always mvolves somethmg less than a total depnvatIOn of 

the value of the property See Tahoe-SIerra, 535 US at 330, 122 S Ct at 1483 (quotmg Lucas, 

505 US at 1019-1020 n 8, 112 S Ct 2886) (statmg that "[a]nythmg less than a 'complete 

ehmmatIOn of value,' or a 'total loss,'" reqUIres the Penn Central analysIs) 

In 2005, the Umted States Supreme Court clanfied the Penn Central test by holdmg that 

two factors, the magmtude of a regulatIOn's economIC Impact and the degree to whIch It 

mterferes WIth legItImate mvestment-backed expectatIOns, are now the pnmary factors to be 

consIdered Lmgle v Chevron USA, Inc, 544 U S 528, 548 (2005) The character of the 

government actIOn, whIle stlll relevant, IS a secondary consIderatIOn !sL at 539 ThIs Court IS m 

accord m attnbutmg the most weIght to these two factors 

The general rule IS that regulatory-takmgs cases reqUIre "essentlally ad hoc, 
factual mqumes," balancmg all relevant CIrcumstances to determme whether the 
government has taken property Two circumstances are especially Important 
(1) "the economic Impact on the claimant, and, particularly, the extent to 
which the [government] has mterfered with dlstmct mvestment-backed 
expectatIOns," and (2) "the character of the governmental actIOn" 

Byrd, 365 SCat 658-9, 620 S E 2d at 80 (quotmg Penn Central, 438 US at 124, 98 S Ct at 

2659) (emphasIs added) 

Volummous eVIdence m favor of the owner, some of whIch IS recIted m the Statement of 

Facts, supports these two pnmary factors 

As to the regulatIOn's economIC Impact, It IS undIsputed the downzonmg permanently 

depnved the owner of all vIable economIC use of the surroundmg acreage separate and apart 

from the golf course In the hght most favorable to DWGC, the non-movmg party DWGC easIly 

puts forth proof to meet the first Penn Central factor 
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The CIrcUIt court found that DWGC dId not have any dIstmct mvestment-backed 

expectatIOns because It dId not mtend to develop the golf course In so ruhng, the lower court 

Ignored the flood of proof that DWGC purchased the land only because of the surroundmg land's 

potential for resIdential development and made a factual findmg completely at odds wIth the 

testlmony of WIeland, Popson, WhItesIde, and Ford when vIewed m the hght most favorable to 

DWGC 

As recIted m the Statement of Facts, the owner met wIth the Town's plannmg dIrector, 

engaged ItS engmeer-planner, and came up wIth a conceptual layout of lots before closmg After 

closmg but before the downzonmg was on the hOrIzon, DWGC put together an extensIve 13-

page pro-forma that Identlfied m detail the antIcIpated revenues, expenses, and profits of thIS 

residentlal development of the property (Popson Dep Ex 3, R pp 802-814) DWGC expected 

to develop 32 lots for, roughly, a $10 mllhon profit (Popson Dep R p 755, hne 23-756, hne 22, 

Ex 3, R pp 802-814) Although more of the land could have been developed, Dunes West was 

satIsfied wIth "dIahng down to that" (Popson Dep R p 755, hne 23-p 756, hne 22, Ex 3 

R pp 802-814 ) 

As to the remammg factor, the character of the government actIOn, the CIrCUIt court paid 

no attentIOn to the confiscatory nature of the Town's rezonmg The tnal court mcorrectly looked 

to the recItals of the ordmances and theIr stated purposes mstead of focusmg on the character of 

the effect of rezonmg, what IS now reqUIred by takmgs JUrIsprudence ) 

The character of the government actIOn IS SImple The Town's downzonmg of PDD to 

park deprIved the owner of any Viable economIC development withm the SIxty acres adjacent to 

the golf course The legislatlve findmgs have nothmg to do WIth the effect of the rezonmg 

These findmgs may explam the Town's motlve but do nothmg to mItIgate the knock-out punch 
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of the rezonmg 

The tnal court made legal errors m Its Penn Central analysIs In addItIOn the 

overwhelmmg eVIdence presents plenty of proof that a takmg under Penn Central occurred The 

lower court's order grantmg summary Judgment to the Town as to a compensable takmg under 

Penn Central should be reversed 

II There are genume Issues of material fact that DWGC had a protected 
property mterest and that the CRO Ordmance and the Dunes West 
Ordmance deprived DWGC of Its rights to substantive due process under the 
state and federal constitutions 

No person shall be depnved of life lzberty or property without due process 
of law U S Const amend V 

, The pnvdeges and ImmUnities of citizens of this State and of the United States 
under this ConstltutlOn shall not be abndged nor shall any person be depnved of 
life lzberty or property without due process of law, nor shall any person be 
denied the equal protectlOn of the laws S C Const art I, § 3 

The Due Process guarantee of the FIfth Amendment to the Umted States ConstItutIOn 

resIdes m a separate clause from ItS takmgs prohIbItIon The substantIve due process analysIs IS 

dIfferent from the takmgs analysIs The Due Process Clause of the FIfth Amendment reqUIres 

that, to be vahd, a law or regulatIOn must substantIally advance a legItImate state mterest sought 

to be achIeved See Lmgle v Chevron USA Inc, 544 US 528, 540, 125 S Ct 2074, 2083, 

161 L Ed 2d 876 (2005) The standard IS no longer that the government could ratIOnally have 

deCIded that the measure adopted mIght achIeve the government's objectIve Nollan v Cal 

Coastal Comm'n, 483 U S 825,836 n 3,107 S Ct 3141,3148,97 L Ed 2d 677 (1987) 

The lower court granted summary Judgment on the substantIve due process claIm, 

holdmg that DWGC had to hold a vested nght to develop the land and that the recItals of purpose 

m the Ordmances express legItImate government land use mterests and, therefore, are beyond 

challenge and further mqUIry The lower court never conSIdered whether the rezonmg 
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"substantially advanced" the stated objectIves m the Ordmances Both grounds for the rulIng are 

contrary to the applIcable law 

A substantIve due process claim reqUires only a protected property mterest, not a vested 

nght to proceed WIth a partIcular development DWCG, as owner, has a protected property 

mterest 

Under recent takmgs Junsprudence, government regulatIOns are no longer shIelded from 

substantIve due process challenges SImply because they recIte legItImate government objectIves 

The new standard of reVIew, not applIed by the lower court, dIssolves the "fairly debatable" 

presumptIOn governments have been accustomed to enJoy The UnIted States Supreme Court 

now calls on JUdICial bodIes to take a closer look at the legIslatIve enactment and deCIde (1) 

whether there IS a legItImate factual baSIS supportmg blanket reCItals of stated purposes, and (2) 

If those stated purposes are factually legItImate, whether there IS a ratIOnal relatIOnshIp between 

those stated purposes and the applIcatIOn of the law to a partIcular pIece of property 

A Due Process VIOlatIOns under the FIfth Amendment only reqUIre deprivatIOn 
of a property mterest, not a vested property mterest 

The FIfth Amendment protects property nghts A property nght does not have to be 

"vested" to be protected by the ConstItutIOn Property nghts are legally dIstmct from vested 

nghts, whIch are by definItIOn benefits conferred to property owners from the government See 

NoHan v Cal Coastal Comm'n, 483 US 825,833 n 2,107 S Ct 3141,3147,97 L Ed 2d 677 

(1987) ("But the nght to bUild on one's own property-even though Its exerCIse can be subjected 

to legItImate permIttmg reqUirements - cannot remotely be descnbed as a 'governmental 

benefit "') The type of property mterest protected by the ConstItutIOn IS "any SIgnIficant 

property mterest" Fuentes v Shevm, 407 US 67,86,92 S Ct 1983, 1997,32 L Ed 2d 556 

(1972) 
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In thIS case, when DWGC acqmred the 256 acres of land, It possessed a cogmzable 

property nght m ItS land that was subject to reasonable regulatIon As to the SIxty acres of land 

not mcluded m the golf course, DWGC had a sufficIent property mterest 

[A] ban on potentIal uses not yet estabhshed may destroy market value as 
effectIvely as does a ban on actIvIty already m progress The ban does not shed ItS 
retrospectIve quahty sImply because It affects only prospectIve uses What 
explams, then, the umversal understandmg that only those nonconformmg uses 
are protected whIch were demonstrably afoot by the tIme the regulatIOn was 
adopted? The answer seems to be that actual establIshment of the use 
demonstrates that the prospect of contmumg It IS a dIscrete tWIg out of hIS fee 
sImple bundle to whIch the owner makes exphcIt reference m hIS own thmkmg, so 
that enforcement of the restnctIon would, as he looks at the matter, totally defeat a 
dIstmctly crystallIzed expectatIOn 

Frank I Michelman, Property Utllrty and Fazrness Comments on the Ethical FoundatIOns of 

"Just CompensatIOn" Law, 80 HARV L REV 1165,1233 (1967) 

There can be no questIon that the development nghts whIch have been totally 
abrogated by the local law are, standmg alone, valuable components of the 
"bundle of nghts" makmg up theIr fee mterests [D]evelopment nghts "are an 
essential component of the value of the underlymg property" and that "they are a 
potentIally valuable and even a transferable commodIty and may not be 
dIsregarded m determmmg whether the ordmance has destroyed the economIC 
value of the underlymg property" 

Seawall Assocs v CIty of New York, 74 N Y 2d 92,109,542 N E 2d 1059 (1989) Whether or 

not that nght was vested, whIch DWGC contends It was (see Infra), IS Irrelevant to a substantIve 

due process analYSIS All that IS reqmred by the FIfth Amendment IS a property nght It also 

bears pomtmg out that the Umted States Supreme Court has held that the one of the mherent 

nghts of ownershIp IS the nght to develop land m some manner See Palazzolo v Rhode Island, 

533 US 606, 626-27, 121 S Ct 2448,2462, 150 L Ed 2d 592 (2001) (reJectmg the Idea that 

the nght to develop property IS a nght created by the state and holdmg "[t]he State may not put 

so potent a HobbeSian stIck mto the Lockean bundle") 
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B The questIon of whether an ordmance substantially advances the legitImate 
state mterest sought to be achieved IS mherently factual 

"Whether a land-use decIsIOn substantIally advances legItImate pubhc mterests withm 

the meanmg of our regulatory takmgs doctnne mvolves an essentIal factual component," CIty 

of Monterey v Del Monte Dunes at Monterey, Ltd , 526 U S 687, 721, 119 S Ct 1624, 1644, 

143 LEd 2d 882 (2005) 

The "fairly debatable,,3 presumptIOn of vahdity no longer apphes for federal due process 

analYSIS To determme whether a stated objectIve IS legItImate, courts must look beyond the 

facial recItals of legItImacy proffered m an ordmance Lucas v S C Coastal CouncIl, 505 U S 

1003,1025 n 12,112 S Ct 2886,2898,120 L Ed 2d 798 (1992) 4 Here the CIrcmt court erred 

m refusmg to look beyond the faCIal recItals of legItImacy to determme whether they 

substantially advance the stated obJectIves, especially here where there IS eVIdence that the facial 

recItals are unsupported by the facts 

a The Umted States Supreme Court does not give valIdity to faCial 
findmgs created by law-makmg bodies such as the Town The Umted 
States Supreme Court demands a heightened factual mqUiry that goes 
beyond recitals of stated purposes of the legislatIve enactment m 
questIOn 

In recent declSlons, the Umted States Supreme Court has abandoned ItS deferentIal 

approach to government land use deCISIOns See FIrst Enghsh Evangehcal Lutheran Church of 

3"If the vahdity of the legIslatIve classIficatIOn for zonmg purposes be fairly debatable, the 
legIslatIve Judgment must be allowed to control" VIII of Euchd, OhIO v Ambler Realty Co, 
272 U S 365,388,47 S Ct 114, 118, 71 L Ed 303 (1926) 

4 Moreover, because the Town has a financial mterest m enactmg these regulatIons (as opposed 
to havmg condemned the property, and paid for the property, outnght VIa emment domam 
proceedmgs), "complete deference to a legIslatIve assessment of reasonableness and necessIty IS 
not appropnate " U S Trust Co of New York v New Jersey, 431 U S 1, 26, 97 S Ct 1505, 
1519,52 L Ed 2d 92 (1977) After all, "[a] governmental entIty can always find a use for extra 
money " .liL 
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Glendale v Los Angeles County, Cal, 482 U S 304, 107 S Ct 2378,96 L Ed 2d 250 (1987), 

Nollan v Cal Coastal Comm'n, 483 US 825,107 S Ct 3141,97 L Ed 2d 677 (1987), Lucas 

v S C Coastal CouncIl, 505 U S 1003, 112 S Ct 2886, 120 L Ed 2d 798 (1992) 

The Umted States Supreme Court has cautIOned agamst vlewmg JustIficatIOns 

pontIficated by a law-makmg body at face value "Smce such a JustIficatIOn can be formulated 

m practIcally every case, thIS amounts to a test of whether the legIslature has a stupId staff We 

thmk the Takings Clause reqUIres courts to do more than mSIst upon artful harm-preventmg 

charactenzatIOns "Is:L at 1025 n 12, 112 S Ct at 2898 

The Lucas Court emphaSIzed that legIslatIve findmgs are less Important than the facts 

whIch support the JustIficatIOn for the government actIOn The Court remanded the case and 

artIculated the state's burden 

We emphaSIze that to wm ItS case South Carohna must do more than proffer the 
legIslature's declaratIOn that the uses Lucas deSIres are mconslstent WIth the 
pubhc mterest, or the conclusory assertIOn that they VIOlate a common-law maXIm 
such as SIC utere tuo ut alzenum non laedas As we have saId, a "State, by Ipse 
dlxlf may not transform pnvate property mto pubhc property WIthout 
compensatIOn " 

Is:L at 1031, 112 S Ct at 2901 (mternal CItatIOn omItted) 

The law reqUIres a factual mqUIry mto the vahdlty of the legIslatIve findmgs when those 

findmgs accomphsh a takmg In thIS case the lower court refused to make the factual 

determmatIOns mandated by Lucas and Lmgle and SImply accepted the Town's declaratIOn of the 

reasons for the Ordmances Accordmgly, the lower court erred m rejectmg DWGC's substantIve 

due process challenge on the ground the reCItals set forth legItImate governmental concerns 
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b The Umted States Supreme Court further reqUIres that there be a 
sufficient nexus between apphcatlOn of the ordmance to the particular 
parcel of property and the legislative objectives for which the 
ordmance was designed to achieve 

A cntIcal component of the standard set forth m Nollan v Callforma Coastal 

CommISSIOn applIes m regulatory takmgs cases as well as physIcal takmgs cases to determme 

"whether there IS a suffiCIent nexus between the effect of the ordmance and the objectIves It was 

supposed to advance" Yee v CIty of EscondIdo, Cal, 503 U S 519,530, 112 S Ct 1522, 1530, 

118 L Ed 2d 153 (1992) (cItmg Nollan. 483 US at 834-35, 107 S Ct at 3147--48) (statmg 

that m the context of a regulatory takmg, whIch was not properly before the court, the effect of 

the rent control ordmance at Issue "may shed some lIght may shed some lIght on whether there IS 

a sufficIent nexus between the effect of the ordmance and the objectIves It IS supposed to 

advance") 

In Nollan, the Umted States Supreme Court recogmzed the mherent power of states to 

exert polIce power on pnvate developments Nollan, 483 US at 843, 107 S Ct at 3151 

However, the Court also recogmzed that government actIOn may be a vahd exerCIse of the polIce 

power and stIll vIOlate specIfic provlSlons of the ConstItutIOn !4. at 845 n 1, 107 S Ct at 3153 

The Court noted that whIle constItutIOnal challenges are reVIewed under varymg standards 

dependmg on the challenge at Issue, a separate standard of reVIew must be apphed when 

addressmg "the threshold Issue of ratIOnalIty of government actIOn" !4. 

In Nollan, the court formulated the followmg example of the nexus reqUIred m the 

exactIOn context 

The eVIdent constItutIOnal propnety dIsappears, however, If the condItIOn 
substItuted for the prohIbItIon utterly falls to further the end advanced as the 
JustIficatIOn for the prohIbItIOn SImIlarly here, the lack of nexus between the 
condItIon and the ongmal purpose of the bUIldmg restnctIOn converts that purpose 
to somethmg other than what It was The purpose then becomes, qUIte SImply, the 
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obtammg of an easement to serve some valId governmental purpose, but wIthout 
payment of compensatIOn Whatever may be the outer lImIts of "legItImate state 
mterests" m the takmgs and land-use context, thIS IS not one of them In short, 
unless the permIt condItIon serves the same governmental purpose as the 
development ban, the bUIldmg restnctIOn IS not a valId regulatIOn of land use but 
"an out-and-out plan of extortIOn" 

ML at 837, 107 S Ct at 3148-49 (mternal cItatIons omItted) For the Town's actIOns to wIthstand 

a substantIve due process challenge, there must be a nexus between the stated purposes of the 

ordmance and ItS applIcatIOn to the 257 acres of land downzoned from PDD to CRO In thIS 

case DWGC put forward proof that there was no reqUIred nexus between the rezomng of the 

entIre property and the accomplIshment of the purposes stated m the recItals of the Ordmances 

ThIS proof creates a genume Issue of matenal fact preventmg summary Judgment 

c South CarolIna precedent mamtams that the polIce power IS not 
without lImits 

The lower court held that the Dunes West Ordmance IS bottomed on legItImate, land use 

consIderatIOns Puttmg aSIde the proof the rezomng was not legItImate regulatory land use, even 

where polIce power IS grounded on legItImate land use consIderatIOns, It IS not wIthout lImIts 

The standard by whIch the valIdIty of an ordmance enacted under the exerCIse of 
polIce power IS tested IS that the exerCIse of the power should extend only to 
reasonable and necessary measures On thIS pomt we quote from 11 Am Jur , at 
page 1074 ,,*** Too much sIgmficance cannot be gIven to the word 'reasonable' 
m consldenng the scope of the polIce power m a constItutIOnal sense, for the test 
used to determme the constItutIOnalIty of the means employed by the LegIslature 
IS to mqUIre whether the restnctIOns It Imposes on nghts secured to mdlvlduals by 
the BIll of RIghts are unreasonable, and not whether It Imposes any restnctIOns on 
such nghts It has been SaId that the only lImItatIOn upon the exerCIse of the polIce 
power IS that such exerCIse must be reasonable The valIdIty of a polIce regulatIOn 
therefore pnmanly depends on whether under all the eXlstmg CIrcumstances the 
regulatIOn IS reasonable or arbItrary and whether It IS really deSIgned to 
accomplIsh a purpose properly fallmg wlthm the scope of the polIce power" 

McCoy v Town of York, 193 S C 390,8 S E 2d 905, 907 (1940) A claSSIficatIOn of property IS 

unconstItutIOnal where such claSSIficatIOn IS unnecessary or confiscatory Bear Enter v County 

of GreenVIlle, 319 S C 137,141,459 S E2d 883,886 (S C Ct App 1995) See also Ewmg v 
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CIty of Spnngfield, 449 S W 2d 681, 684 (Mo Ct App 1970) ("It IS well estabhshed that a vahd 

general zomng ordmance may be so arbItrary and unreasonable m ItS apphcatIOn to a partIcular 

tract as to tend toward confiscatIOn, and when that IS true the ordmance mfrmges the nghts of the 

owners under the due process prOVISIOns of both the federal and state constItutIOns) 

Even If the apphcable ordmances were grounded on fact-based obJectIves, WhICh 

Appellant contends - and the eVIdence shows - they were not, there IS eVIdence the exerCIse of 

pohce power m thIS mstance was exceSSIve and lacks the essentIal nexus reqmred to wIthstand 

constItutIOnal scrutmy 

C There IS an abundance of proof m thiS case that the rezonmg of all 257 acres 
was not m furtherance of the recited purposes of the applicable ordmances 

The Clrcmt court Ignored the plethora of eVIdence covered m the Statement of Facts when 

It found that "[t]he Record contams no eVIdence of a due process vIOlatIOn" (Order, R p 14 ) 

DWGC put forward eVIdence the overly broad Dunes West Ordmance does not substantially 

advance the stated legIslatIve objectIves There IS proof that the downzonmg does not bear a 

ratIOnal relatIOnshIp to the pubhc health, safety, morals or welfare, as mtImated by the tnal court 

(Order, R p 10 ) 

FIrst, DWGC put forward proof of an madequate factual baSIS to support the findmgs m 

the Ordmances The stated purposes of the Dunes West Ordmance are 

(1) To proVIde for, and permIt, an appropnate valuatIOn by the tax assessor 
and/or land appraiser that reflects the conservatIOn, recreatIon, and/or open 
space use of land 

(2) To ensure the preservatIOn of conservatIOn, recreatIOn and/or open space 
use of land agamst undeSIrable development, 

(3) To lessen the hazards and loss of property, hfe, and reductIOn of health 
and safety due to the pen OdIC mundatIOn of flood waters, by restnctmg or 
prohlbltmg uses m these areas 

(4) To prOVIde opportumtIes for Improved pubhc and/or pnvate recreatIOn 
actIVItIes 

(5) To prOVIde for a commumty-wlde network of open space, buffer zones, 
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and recreatIOn spaces 

WIth respect to the first stated purpose, allowmg for tax assessors and land appraIsers to 

appropnately value the land, then-Town Planner Joel Ford stated, "I have no Idea where that 

came from When you handed me thIS ordmance, 1 looked at It, and 1 was hke, what m the hell 

does that mean? So that's my answer" (Ford Dep R p 877, hnes 10-13 ) 

As to the second stated purpose, protectmg the land from undesIrable development, then­

Town Planner Joel Ford recogmzed that, for the most part, "undesIrable" IS entIrely subjectIve 

and, If he could go back m tIme, he would probably have ehmmated thIS purpose altogether 

(Ford Dep R p 874, hne 24-p 875, hne 1, p 876, hnes 21-24 ) 

Notably, there IS no proof of any study or assessment conducted to lmk the thIrd, fourth, 

and fifth stated purposes of the Ordmance to eVIdence a need to draft the Ordmance No 

partIcular study was referred to by plannmg staff dealmg WIth the "mundatIOn of floodwaters" 

when draftmg the Ordmance (Ford Dep R p 880, hne 21-p 881, hne 5) Nor were specIfic 

studieS conducted regardmg the volume of golf course play, and there was no determmatIOn as to 

whether or not there were suffiCIent or msufficient faCIlItIes for playmg golf m the Town (Ford 

Dep R p 871, hne 25-p 872, hne 23) Nor was a study or analysIs conducted concludmg that 

golf courses needed to remam golf courses for there to be an adequate commumty-wide network 

of open space, buffer zones, and recreatIOn space (Ford Dep R p 882, hne 23-p 883, hne 16 ) 

Absent from these stated purposes IS the actual purpose of the ordmance to prevent the 

converSIOn of golf courses to reSIdentIal development withm the Town (Ford Dep R p 881, 

hnes 6-10) Yet, the record estabhshes that no golf course owner withm the Town, mcludmg 

DWGC, was considenng such converSIOn (Ford Dep R p 870, hne 24-p 871, hne 2, p 884, 

hnes 13-22), and that the Dunes West PDD adequately preserved the golf course as open space 
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There was also proof that there was much more open space at Dunes West than reqmred by the 

PDD Even wIth the proposed development m select areas around the golf course, there would 

be 400 acres of wetlands and buffer m addItIon to the golf course and 20 acres of developable 

land Dunes West would donate as open space (Popson Dep Exh 10, at 3,5, R P 819, P 821 ) 

There were multIple genume Issues of matenal fact whether the Ordmances applIcatIOn to 

thIS property substantIally advanced legItImate mterests of the Town 

D Although a vested right IS not reqUIred for the purposes of due process 
analysIs, the CircUIt court legally erred m Its mterpretahon of the South 
CarolIna Vested Rights ActS under the plam meamng rule 

The CIrcmt court's Order suggests Dunes West had a duty to act m contraventIOn of (1) 

the mstructIOns of Town Plannmg staff, and (2) the Town's ordmances whIch affirmatIvely 

downzoned the subject property from Dunes West PDD to CRO on June 13, 2006 The lower 

court ruled that DWGC cannot complam of a demal of substantIve due process smce It dId not 

pursue a zonmg change before July 1, 2007 In so domg, the lower court ImplIed that the Town 

mIght have been compelled to grant the zonmg change If DWGC had a vested nght under S C 

Code Ann §§ 6-29-1510 et seq at that tIme All the proofm the record, however, supports the 

OpposIte conclusIOn - that an applIcatIOn for a zonmg change made before July 1, 2007, would 

have been rejected just the same as the applIcatIOns for a change m the zonmg to allow lImIted 

reSIdentIal use m January 2008 and Apnl 2009 

Passed m 2004, the Vested RIghts Act (the Act) became effectIve on July 1, 2005 S C 

Code Ann §§ 6-29-1510 et seq The Act compelled local governments to adopt ordmances m 

conforrruty WIth the Act by July 1, 2005 S C Code Ann § 6-29-1530 The Act defines a 

"vested nght" for ItS purposes as, "the right to undertake and complete the development of 

5 Notably, the Vested RIghts Act does not affect the Takmgs analyses or the Due Process 

41 



property under the terms and conditIOns of a site specific development plan or a phased 

development plan as provIded m thIS artIcle and m the local land development ordmances or 

regulatIOns adopted pursuant to thIS chapter" S C Code Ann § 6-29-1520(10) (emphasIs 

added) 

The Act specIfies that a planned umt development IS a "sIte specIfic development plan " 

S C Code Ann § 6-29-1520 (emphasIs added) and specIfically establIshed m an owner a two-

year vested nght effectIve upon ItS adoptIOn for all approved SIte specIfic development plans 

(A)(1) A vested nght IS establIshed for two years upon the approval ofa 
SIte specIfic development plan 

(2) On or before July 1, 2005, m the local land development ordmances or 
regulatIOns adopted pursuant to thIS chapter, a local governmg body must 
provide for 

(a) the establIshment of a two-year vested right m an approved site 
speCific development plan, 

S C Code Ann § 6-29-1530(A)(1) and (2)(a)(emphasis added) See Town of Mount Pleasant, 

Zonmg Code § 156 049( C)(1) ("Approved SIte speCIfic development plans shall be vested for a 

penod of two years from the date of final approval by the local governmg body") 

The Dunes West PDD was an approved SIte SpeCIfic Development Plan on the effectIve 

date of the Act, July 1, 2005 Per the express terms of the Act, the lower court reasoned DWGC 

had a statutory vested nght to proceed WIth the resIdentIal development authonzed by the Dunes 

West PD for two years, untIl July 1,2007 Before July 1,2007, DWGC dId approach the Town 

about developmg some of the land around the golf course (Farrell Dep Exs 6, 7, 9, 10, 

R pp 1060-1094 )Up to and at the tIme of the adoptIOn of the ordmances, DWGC pomted out to 

councIl that It had the nght to develop land around the golf course and that downzonmg thIS 

surroundmg acreage was unnecessary (Farrell Dep Exs 6, 7, 10, R pp 1060-1072, pp 1085-

1094) The Town Ignored DWGC's assertIOn of ItS nghts and went full speed ahead m passmg 
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the ordmance (Farrell Dep Exs 6,7,9,10, R pp 1060-1094 ), downzomng all the property 

There IS no proof that the Town would have granted a request by DWGC to change the 

zomng If the applIcatIon had been made before July I, 2007 The proof IS to the contrary The 

Plannmg CommISSIOn rejected DWGC's request m January 2008 Town CounCIl rejected 

DWGC's 2009 applIcatIOn A landowner IS not reqUIred to submIt futIle applIcatIOns for 

permISSIOn to develop as a prereqUIsIte to ItS constItutIOnal claims Palazzolo v Rhode Island, 

533 US 606,626, 121 S Ct 2448,2462, 150 L Ed 2d 592 (2001) (m context oftakmgs claim) 

In addItIon, and more Importantly, whether an owner applIes for a change m zomng and 

when IS Irrelevant to the substantIve due process analysIs SubstantIve due process focuses on 

what the legIslatIve body dId, not what the owner may have done m response 

III DWGC presented eVIdence that Snee Farm was substantially SimIlar to 
DWGC, that there was no ratIOnal baSIS for the Town's grantmg Its rezonmg 
request and denymg DWGC's, and that the Town Imposed a more strmgent 
standard on DWGC, creatmg an mference of mtent to dlscnmmate 

There are factual Issues that prevent the entry of summary Judgment on Appellant's claim 

for demal of ItS nght to equal protectIOn 

"The sme qua non of an equal protectIOn claim IS a showmg that SImIlarly sItuated 

persons receIved dIsparate treatment" Grant v S C Coastal CouncIl, 319 S C 348, 354, 461 

S E 2d 388, 391 (1995) For example, m Weaver v South CarolIna Coastal CounCIl, 309 S C 

368, 423 S E 2d 340 (1992), the property owner applIed for a permIt to construct a recreatIOnal 

dock whIch encroached upon the nver The state Coastal CouncIl demed the property owner's 

permIt but granted perIllits to SImIlarly sItuated persons The Court found that the eXIstence of 

the property owner's dock "would create no effect dlstmgUIshable from that occasIOned by the 

other three eXlstmg docks " ~ at 375, 423 S E 2d at 344 The property owner was "entItled to 

be treated m the same manner as the other applIcants "~ For these reasons, the Court held that 
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the Coastal CouncIl demed the property owner's equal protectIOn nghts by confernng benefits on 

others and denymg the same benefit to the property owner 

The Town rezoned the golf courses at Snee Farm and Dunes West to CRO at the CouncIl 

meetmg on June 13, 2006 Town of Mount Pleasant Ordmance Nos 06033 & 06035 

Appellant's equal protectIOn claIm IS based on the Town's grantmg Snee Farm's later request for 

rezomng from CRO to allow resIdentIal development on portIOns of the land adjacent to the golf 

course (Farrell Dep Exs, 22, 23, R pp 1133-1161) but denymg DWGC's sImIlar request 

(Farrell Dep Ex 30, R pp 1203-1215) even though there was no dIfference between the two 

when measured agamst the so-called legItImate objectIves of the CRO zonmg dIstnct See Town 

of Mount Pleasant Ordmance No 07008 

The lower court held that there was a reasonable basIs for dIstmgUlshmg between the two 

applIcatIOns for rezonmg (Order, R p 10) The facts the CircUlt court looked to pnmanly dealt 

WIth the extent of alteratIOn of the golf course and other specIfics of the Snee Farm plan (Order, 

Rp9) 

The pertment mqUlry, however, IS not the dIfferences m these two owners' respectIve 

plans for reSIdential use The focus IS whether grantmg Snee Farm's rezonmg request to allow 

reSIdentIal use carned out the stated objectIves of the CRO DIstnct whIle grantmg DWGC's 

request would have VIOlated those objectIves The test IS to measure both apphcatIOns agamst 

the CRO DIstnct's ObjectIves The dIstmctIons relIed upon by the lower court had nothmg to do 

WIth these purposes 6 (Order, R p 9 ) 

6 The stated purposes of the ConservatIOn - RecreatIOn Open Space DIstnct are (1) To provIde 
for, and permIt, an appropnate valuatIOn by the tax assessor and/or land appraIser that reflects 
the conservatIOn, recreatIOn, and/or open space use of land, (2) To ensure the preservatIOn of 
conservatIOn, recreatIOn and/or open space use of land agamst undeSIrable development, (3) To 
lessen the hazards and loss of property, hfe, and reductIon of health and safety due to the 
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The lower court JustIfied the Town's decIsIOn grantmg Snee Farm's applIcatIOn because 

the rezomng applIed to 20 contIguous acres, to allow for the development of 58 umts, momes 

generated from sales were to be applIed to razmg the clubhouse and reconstructmg a new one, 

makmg Improvements to tennIS courts, and constructmg a new pavIlIOn, pool, and practIce green 

wIth an expanded drIvmg range, the rezonmg would have resulted m rmmmal alteratIOns to area 

of play of the course, polItIcally, the Snee Farm commumty was essentIally splIt as to the merIts 

ofthe proposal (Order, R p 9 ) 

By contrast, the lower court found that DWGC's 2009 applIcatIOn for rezonmg was 

dIssImIlar to Snee Farms' because the DWCG's proposal was to rezone approxImately 18 acres 

and develop 32 umts, the acreage was not contIguous, the rezonmg would have resulted m 

alteratIons to the 10th hole faIrway, the relocatIOn of cart paths, the shortenmg of a hole from a 

par four to a par three and movmg tee boxes 7 , the momes generated from the sales were to have 

been applIed to unspeCIfied on-course Improvements, and to off-course Improvements, 

polItIcally, the rezonmg proposal was not embraced by the Dunes West commumty (Order, 

Rp 9) 

The lower court faIled to pomt out any dlstmctIOn, though, on the effect of the two 

applIcatIOns on the purposes of the CRO dIStrICt When measurIng both applIcatIOns agamst the 

CRO DIStrICt'S obJectIves, It IS clear that SImIlarly sItuated property owners were dIsparately \ 

perIOdIC mundatIOn of flood waters, by restrIctmg or prohlbltmg uses m these areas, (4) To 
provIde opportumtles for Improved publIc and/or prIvate recreatIOn actIvItIes, and (5) To provIde 
for a commumty-wlde network of open space, buffer zones, and recreatIOn spaces (Farrell 
Dep Ex 12, R pp 1095-1096 ) 

7 Indeed, there IS proof that the final development plan mvolved mlmmal changes to the golf 
course These mlmmal changes to the golf course would not change ItS Arthur HIlls desIgnatIOn, 
m fact, Arthur HIlls endorsed the Dunes West plan "We wIsh you success wIth the renovatIOn 
We are, of course, delIghted to hear that the course IS m great shape and that remarkable thmgs 
are happenmg Sounds lIke your group IS the savIor'" (Popson Dep Ex 10, R P 827) 
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treated m vIOlatIOn of the state and federal equal protectIOn clause Grantmg the hmIted 

resIdentIal use requested by DWGC, Just hke that of Snee Farms', would have had no adverse 

effect on the stated purposes for the CRO dIstnct The hmIted resIdentIal use would have had no 

adverse bearmg on tax assessor valuatIOns, on lessenmg the hazards and loss of property, hfe, 

and the reductIOn of health and safety due to the penodIc mundatIOn of flood waters, on the 

preservatIOn of the golf course (The ordmance's ObjectIves dId not reqUIred that the golf course 

never be altered, only that the golf remam as golf, contrary to what the lower court Imphed), on 

the opportumtIes for Improved publIc and/or pnvate actIVItIes, or, on a "commumty-wlde 

network of open space, buffer zones, and recreatIOn spaces" 

The effect of grantmg the DWGC apphcatIOn on the stated purposes to be accomphshed 

by the CRO dIstnct IS mdIstmgUIshable from the effect of grantmg the Snee Farm apphcatIOn In 

fact, the Dunes West proposal mvolved fewer umts than the Snee Farm proposal (Farrell Dep 

Exs 20, 30, R pp 1120-1132, pp 1203-1214) There are therefore genume Issues of matenal 

fact that the two apphcatIOns for rezonmg were SImIlarly sItuated 

Moreover, there was proof that gIves nse to a reasonable mference that the Town 

mtended to dIscnmmate agamst DWGC when It demed the DWGC apphcatIOn but granted the 

SImIlarly sItuated Snee Farm apphcatIon (Farrell Dep Ex 24, R pp 1162-1167) The Plamllng 

CommISSIon and Town CouncIl rejected the Dunes West 2009 ApphcatIOn based on a Town 

Ordmance that supposedly pertams to all requests to change zonmg that the Town neIther 

conSIdered nor apphed to the Snee Farm apphcatIon (Farrell Dep, Exs 23, 30, R pp 1140-

1161, pp 1203-1214 ) 

In ItS applIcatIOn, DWGC sought to amend the Dunes West Planned Development 

DIstnct Ordmance to allow for 32 lots 6 Rl lots and 26 R3 lots (Farrell Dep Ex 30, 
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R pp 1203-1214) "The Plannmg ComnussIOn held a publIc heanng on thIS and recommended 

demal based on the declaratIOn of polIcy found wIthm the zonmg code and specIfically 

referenced 156031D" (Farrell Dep Ex 30, R pp 1203-1214) The text of the zonmg ordmance 

referred to by CouncIl states 

(D) DeclaratIOn of polley As a matter of polIcy no request to change the text 
of the ordmance or the map shall be acted upon favorably, except 

(1) Where necessary to Implement the ComprehensIve Plan, or 
(2) To correct an ongmal mIstake, a mamfest error m the regulatIOns or 

map, or 
(3) To recogmze substantIal change or changmg condItIOns or 

cIrcumstances m a partIcular localIty, or 
(4) To recogmze changes m technology, the style ofhvmg, or manner of 

domg busmess 

SectIOn 156 031 (D) of the Town of Mount Pleasant Zonmg Ordmances 

The testImony establIshes the Town mvoked thIS polIcy to deny the DWGC applIcatIOn, 

but dId not even mentIon It when approvmg the Snee Farm applIcatIOn (Farrell Dep Exs 22, 

23, R pp 1133-1161) ThIS dIsparate treatment of SImIlar applIcatIOns creates a reasonable 

mference ofmtent to dIscnmmate, contrary to the lower court's rulIng 

QuestIOns of mtent should not be deCIded on summary Judgment See Wallace v Day, 

390 S C 69,76,700 S E 2d 446, 450 (S C Ct App 2010) (holdmg that the determmatIOn of the 

partIes' mtent at the tIme they executed a contract was a questIOn of fact that should not have 

been deCIded on summary Judgment) Such questIOns of state of mmd and mtent are 

"preemmently factual Issues for the tners of the facts" Starkey v Bell, 281 S C 308, 315 S E 2d 

153 at 156 (S C Ct App 1984) The lower court commItted reversIble error when It stepped m 

as the fact-finder Moreover, the lower court erred by mIsapplymg the standard of reVIew, whIch 

reqUIres that all mferences bemg drawn from the facts be vIewed m the lIght most favorable to 

the non-movmg party 
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CONCLUSION 

ThIS Court need look no further than the Umted States Supreme Court's ruhng m Lucas 

to decIde thIS appeal The Town downzoned 60 acres of DWGC's land, much of WhICh was 

aVaIlable for resIdentIal development, to a park The downzonmg had the IdentIcal effect as the 

state's statutes and regulatIOns m Lucas If thIS Court were to mvoke the parcel as a whole 

doctnne despIte ItS undermmmg by the Supreme Court m Lucas and Palazzolo and ItS rejectIOn 

by courts where the parcel has separate development potentIal and IS capable of severance, then 

DWGC satIsfies the reqmrements for a compensable takmg under the fact mtensIve analysIs of 

Penn Central 

DWGC also put forward proof that estabhshed the elements for ItS separate claIm for 

demal of substantIve due process In grantmg summary Judgment as to thIS claIm, the lower court 

commItted legal errors and dIsregarded DWGC's factual showmg 

Fmally, as to the Town's rejectIOn of DWGC's apphcatIOn m 2009 to rezone 17 acres 

from CRO to allow reSIdentIal use, taken m the hght most favorable to DWGC, the record 

contams proof to support the elements of ItS claIm for demal of due process 

Based on the foregomg, Dunes West respectfully requests the South Carolma Supreme 

Court REVERSE the CIrcmt court's order grantmg summary Judgment on these causes of actIOn 
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