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'STATEMENT OF-'ISSUE‘ ON.APPEAL}

Just as defense counsel argued durlng the- sentencmg proceedmgs the trial. Judge erred by
1mposmg a five-year sentence for possession of a weapon during the commission of a violent
crime in Appellant s case because Appellant was concurrently sentenced to life without parole
for the violent crime of armed robbery, which rendered the Weapon possessmn charge s five- -year
sentence 1napphcable R CoL - :
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STATEMENT OF T HE CASE |

= In February of 2015 Appellant Bobby Leon Sm1th was arrested after the body of a
deceased woman was found 1n51de a car parked out51de a home he 11ved in along with hlS mother.;-
In- August of 2016 the Greenv1lle County Grand Jury 1nd1cted Appellant for murder armed |
: robbery, and possessmn ofa weapon durmg the commission of a v1olent crime. Prlor to. tr1al the
sohcrtor served trmely notlce on Appellant 1nd1cat1ng the State would seek a sentence of lrfe :
w1thout parole ‘upon convrctron based on Appellant ] prror convictions for most serious”
froffenses On March 12 201 8,a Jury tr1al was commenced in the Greenvrlle County Court of

: AGeneral Sessmns w1th the Honorable Robrn B Strlwell crrcult court Judge pres1d1ng At the
, _‘ vconclus1on of the four-day trral, the Jury.conylcte_d Appellant of accessory after the fact t'o ‘_ |
murder arm'ed robbery, and possession of a weapon during ,th'e cOmmission of"a Violent crime.2
' Followmg the 'verdlct the trial judge sentenced Appellant to concurrent terms of ‘1mprlsonment '_
of 11fe without parole for armed robbery, ﬁfteen years for accessory after the fact to murder and

five years for possession of a weapon during the commission ofa violerit crime.? Appellant then

'j'timely filed a notice of appeal. - -

%

B Spec1f1cally, Appellant had prev1ously been convicted of the most serrous offenses of armed
'robbery and assault and battery with intent to k111 (R. p. 542). ’

g ~TAt defense counsel S request 'the trial Judge 1nstructed the j Jury on accessory after the fact to »
* ‘murder as a purported lesset- 1ncluded offense of murder over the solicitor’s objection. (R. pp.
. 476-478). . : T

3 Notably, Appellant’s brother, Jahru Harold Smith, was also arrested in connection to the killing,
was indicted for the same offenses as Appellant, was jointly tried with Appellant, and was

o conv1cted by the jury of murder, armed robbery, and possession of a weapon during-the '
‘ comm1ss1on ofa Vlolent crime. (R pp 2- 3 p 537) o T (



STATEMENT OF FACTS
After the Jury conv1cted Appellant of accessory after the fact to murder, armed robbery; .
- and possessron ofa weapon durmg,the cornm1ss1on of avrolent crlme,'the-trlal judge imposed
-+ concurrent terms of vimprisonment of l'ife withOut'parole for armed .robbery, ﬂfteen years for,.'

© accessory after the fact to murder ‘and’ ﬁve years for possesswn of a weapon dur1ng the

.....
y

- were 1mposed defense counsel obJected to the five- year sentence for possessmn ofa weapon
during the commlssmn of a v1olent crlme argurng it was not appllcable since Appellant had been"
sentenced to life w1thout parole for armed. robbery (R p- 546) In response the tr1al judge
’ indicated he belleved the relevant statutory prov1s1on meant the apphcable ﬁve year sentence for
. possessron of a weapon durmg the commrsswn ofa vrolent crimie was perm1551ble butnot .
' compulsory if the offender was sentenced to elther life w1thout Aparole or death for the v1olent
crime. (R p 546) Based on that 1nterpretat1on Nthe trlal Judge concluded he was not precluded
fromi 1mposmg the ﬁve.-‘year sentence in Appellant ‘s- case. (R p 547)'. ,Hovvever, the trial Judge'- B
noted he would permit brieﬁngvon the matter within .th_e relevant time' period for post-trial
‘Amotions if defense counsel wished to do 50. (R p- 547). ‘Ultimately though, defense counsel
declined to do SO’ after lndicating he"believ'ed it “vvould be a Waste-of everyhody’s time”l under -

" the circumstances_. (R p. 547)



STANDARD OF REVIEW '

_ ‘_ In cr1m1na1 cases appellate courts srt to rev1ew errors of law only State V. Palmer 415

‘ .S C 502 511 783 S E 2d 823 827 (Ct App 2016) see ,qenerallv State V. K1mbrough 212 S C
- 348 353 46 S E 2d 273 275 (1948) (“The power of an appellate court to rev1ew a sentence for
the purpose of determlnlng whether 1t offends the constltutlonal provrslon agalnst cruel and"
unusual pumshment may be sustained under the grant of power to correct errors of law in the
Judgment'appealed from A ). As a result when rev1ew1ng a sente‘ncmg 1ssue on.appeal an
S ,appellate court is llmlted to determmlng whether the tr1al Judge abused hlS dlscretlon Wthh
- occurs when the trral Judge s decls10n71s\ unsupported by the eu1dence or controlled by an error of
- law. Palmer 415 S C at 511, 783 S. E 2d at 827 see Inre M. B. H 387 S C. 323 326 692
- S.E.2d 541, 5fl2 (2010) (“A sentenCe wrll; not be"o.vertumed absent an abuse of dls_cretron'when‘ ‘

©* the ruling '-is-based on an error.of lawora factual conclusion without evidentiary support.”).




’be Vacated. —

g .AR’GUMENT R

' Just as defense counsel argued durmg the sentenclng proceedlngs, the trial Judge
erred by imposing a five-year sentence for possession of a weapon during the commission of
a violent crime in Appellant’s case because Appellant was concurrently sentenced to life -
~without parole for the violent crime of armed robbery, which rendered the weapon :
possessnon charge’s five-year sentence 1napphcable :
Appellant contends the tr1al Judge erred by 1mposmg a five- year sentence for possess1on
of a weapon durlng the commission ofa v1olent crlme In support of that contentlon Appellant
| malntams the five- year sentence was 1napp11cable in light of the fact he was concurrently
) sentenced to life w1thout/parole for arrned robbery Appellant s contentlon is correct Based on
the plaln language of Section 16 23-490 of the South’ Carolma Code of Laws the ﬁve year
'sentence‘for possesslon.of a weapo_n durlng the commlssmn of a vrolent crlme_ls inapplicable if
| the defendant is sentenced to~life without parole 'or death for the vlolent'crirne. Therefore since 2
g Appellant was sentenced to life w1thout parole for armed robbery, he could not properly be
bsentenced to ﬁve years for possessmg a weapon durmg the commlss1on of that v1olent crime, and

- the tr1a1 Judge erred by 1mpos1ng such a sentence over defense counsel S objectlon Appellant s

ﬁve -year sentence for possessmn of a weapon durlng the commlssmn of a v1olent crime should

e ,'v -
PR

In cr1m1nal cases a tr1al Judge has broad dlscretlon in 1mposmg a sentence w1th1n the _; . ‘

statutory 11m1ts State v Sldell 262 S C 397 398 205 S. E 2d 2 3 (1974) see State V. chks

377 S:C. 322 325 659 S E. 2d 499 500/(Ct App. 2008) (“A Judge or other sentencmg authorlty e

isto be accorded very w1de dlscretlon in determmmg an approprlate sentence and must be
perrnltted to consider anyv and all 1nformat1_on that reasonably mlght bear on‘the proper-sentence, S
- for the particular defendant | given the crirne committed.”). Generally, appellate courts w1ll only

1nterfere w1th the d1scret10n ofa Judge in the 1mp051tlon of a sentence in‘'rare and unusual



, R
ot

crrcumstances Statev Ferguson 221 S C 300 307 70 S E 2d 355 358 (1952) “Absent

_ ».part1al1ty, prejudrce oppressron ‘or corrupt mot1ve [the appellate court] lacks Jurrsdrctlon to

drsturb a sentence that,is wzthzn the lzmlts prescrzbed by statute » State V. Barton 325 S C 522
.531 481 S E. 2d 439 444 (Ct App 1997) (emphasrs added) o | - “ 'A .; o | o
| Pursuant to Sectron 16 23- 490(A) a. defendant who 1s conv1cted of possessron ot a

: weapon durmg'the commlss1on of a Vrolent cr1me must be rmprlsoned for ﬁve years in. addltlon
to the penalty provrded for the vrolent crlme See S. C Code Ann § 16- 23 490(A) (“If a person
is in possess1on of a ﬁrearm or Vrsrbly d1splays what appears ‘to be a ﬁrearm or visibly dlsplays a -

| knife during the comm1ssron of a violent c‘rlme'and is convicted of comrnrttlng or attemptlng to
‘commit a Violent crime as deﬁned in Sectlon 16-1-60 he must be imprlsoned ‘ﬁye years, in

. add1t1on to the pumshment prov1ded for the prmcrpal crime. )4 HoWever if the defendant is

sentenced to life w1thout parole or death for the v1olent crlme the ﬁve-year sentence “does not

apply[ 17 Id.; see also State V. Jacobs 393 S C 584 587 713 S. E 2d 621, 622 (201 1) (“[A]
~ court must abide by the plam meanmg of the words of a statute ”) o
In the case. sub J& the trial _]udge sentenced Appellant to lrfe without parole for the
| V1olent crime of armed robbery See S C. Code Ann: § 16-1- 60 (classrfymg armed robbery as a
 violent crime Whrle not classrfymg accessory after the fact to murder asa v1olent crlme)
- 'Because Appellant yvas concurrently sentenced to life wrthout parole for armed robbery, the ﬁve- '
}year sentence for possessron of a weapon durmg the commission of that v1olent crime was not
C applrcable in hrs case See S. C Code Ann § 16 23 490(a) (“Th1s ﬁve -year sentence does not
apply in cases where the death penalty ora lrfe sentence w1thout parole is 1mposed for the vrolent '

¢

~crime.”). Accordingly, just ase'defense couns,el‘con_tended during the’ sentencmg proceedm_gs, the

trial jud'ge'erred by imp‘o"sing‘the ﬁve;year sentence in Appellant’s case. See State v. Owens, N

-



"g’ .

346 S. C 637 666- 667 552'S. E 2d 745 760 (2001) (“Sectlon 16—23—490(A) expressly prov1des ;

“the mandatory ﬁve year sentence for possessron of a ﬁrearm durlng the comm1ss10n ofa vrolent

, crrme shall not be 1mposed when the defendant is sentenced to death or tc lrfe w1thout parole for
the v1olent’crrme. Appellant was sentenced to death. Accordlngly,‘ we vvacat.e the five yea_r -

- sentence for possessron of a ﬁrearm durrng the comm1ss10n cf a vrolent cr1me ) ‘o‘verruled'o'nl .

- ‘other grounds bv State v Gentrv 363 S C 93 610 S E. 2d 494 (2005) Appellant s ﬁve year

sentence for possessron of a weapon durrng the commrssron of a vrolent crime should be vacated.

: See State v. Owens 378 S C 636 637 n. l 664 S. E 2d 80, 80 (2008) (notmg ‘no ﬁrearm
~ sentence may be 1mposed where the defendant recerves a death sentence or life sentence wrthout.
parole for the vrolent crrme”) cf Palmer 415 S C. at 525, 783 S.E. 2d at 835 (vacatrng Palmer s
. five- -year sentence for possessron of a weapon durlng the commrssron of a v1olent crime where

P'.'Palmer was sentenced to l1fe wrthout parole for murder and “Palmer objected to the [ﬁve year] -

' sentence”).




CONCLUSION

For all the foregoing reasons, it is respectfully submitted the five-year sentence for

possession of a weapon during the commission of a violent crime should be vacated.
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