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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

Court of Common Pleas

APPEAL FROM SPARTANBURG COUNT
hECE

J. Mark Hayes, II, Circuit Court Judge Noy 05 2018

S
Case No. 2017-CP-42-3726 C Court of APPeals

Raquel Martinez, EMPIOYEE, ....ooovveiiieciieieeer oo Respondent,

Spartanburg County, Employer,
and South Carolina Association of Counties
Self-Insurance Fund, Carrier, ............cocooooouiooooioooeeeeoeooo Appellants.

JOINT MOTION FOR STAY AND
SUSPENSION OF BRIEFING SCHEDULE

Pursuant to Rule 240, SCACR, Appellants Spartanburg County and South Carolina
Association of Counties Self-Insurance Fund and Respondent Raquel Martinez (jointly referred to
as “the Parties”), by and through their undersigned counsel, hereby file this Joint Motion for Stay
and Suspension of Briefing Schedule in this matter until The South Carolina Supreme Court rules
on Appellants’ Petition for Writ of Certiorari.

1. This case arises out of an incident that occurred on April 4, 2005 and has been the
subject of multiple appeals and remands. Despite over fourteen years having passed since the date

of the alleged accident, there is still no decision on compensability.



2. On August 12, 2019, Appellants filed a Notice of Appeal with the South Carolina
Court of Appeals appealing the Orders of the Honorable J. Mark Hayes, II, dated February 25,
2009; December 3, 2015; May 2, 2016; Qctober 3,2018; and July 15, 2019. (See Attachment A).

3. This is the third time this case has been before the Court of Appeals.

4. On August 14, 2019, Appeilants filed a common law Petition for a Writ of
Certiorari in this matter with the Supreme Court of South Carolina requesting the Supreme Court
accept the matter in its original jurisdiction under Rule 245(c), SCACR. (See Attachment B).

5. On August 23, 2019, Respondent filed a Return to Appellants” Petition for a Writ
of Certiorari with the Supreme Court. In her Return, Respondent argued Appellants’ Petition
should be denied; however, Respondent asserted that as an alternative to taking the matter in its
original jurisdiction, the Supreme Court could take Jurisdiction under Rule 204(b), SCACR. (See
Attachment C).

6. Appellants’ Petition for a Writ of Certiorari is currently pending before the
Supreme Court,

7. Should the Supreme Court grant Appellants® Petition for Writ of Certiorari, or
alternatively decide to take jurisdiction under Rule 204(b), SCACR, then the current appeal before
this Court will be moot.

8. In the interests of judicial economy and given the history of this case, the Parties
request that the briefing schedule be stayed and suspended until the Supreme Court rules on
Appellants’ Petition for Writ of Certiorari.

WHEREFORE, the Parties respectfully move for an Order from this Court staying and

suspending the briefing schedule until the Supreme Court issues a ruling on Appellants’ Petition

for Writ of Certiorari.



Respectfully submitted,

L. Brenn Watson (Bar No. 71198)
Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville, South Carolina 29607
(864) 527-3292

Atiorney for Petitioners

X< AS A ;_WMW

e J. Keviny Holmes, Esé;uire
( The Stginberg Law Firm
™, P.O.Box 9
g -
Charleston, South Carolina 29402-0009
(843) 720-2800
Attorney for Respondent

Date: November Y , 2019
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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

T Mark Hayes, 1], Circuit Court Judge

Case No. 2017-CP-42-3726

Raquel Martinez, Employee, ... Respoendent,

Spartanburg County, Employer,
and South Carolina Association of Counties
Selt-Insurance Fund, Carrder, ... R RURRTT e Appellants,

NOTICE OF APPEAL

Spartanburg County and S.C. Association of Countics Self-Insurance Fund appeal the
Orders of the Honorable J. Mark Hayes, Il, dated February 25, 2009; December 3,2015; May 2,
2076: October 3, 2018; and July 15, 2019, Appellants received a copy of the Orders of July 15,

2019 on July 15,2019, }a7L

.. Brenn Watson
Zachary M. Smith
Willson Jones Carter & Baxley, P.A.
872 8. Pleasantburg Drive
Greenville, South Caroling 20607
(864} 527-3292

Attorneys for Appellants

August 12, 2019

Other Counsel of Record:

1. Kevin Holmes Chadwick . Pye

David T. Pearlman Chadwick D. Pye, LLC
The Steinberg [aw Firm P.O. Box 6346

P.0. Box 9Spartanburg, South Carolina 29304
Charleston, South Carolina 29402-0009 Attomey for Respondent
Attorneys for Respondent {864) 583-5658

(843) 720-2800)
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WILLSON JONES CARTER & BAXLEY, P.A.

ATTORNEYSAT LAW

GREENVILLE CHARLESTON COILUMBIA CHARI.GITE RALFIGH ATLANTA MYRTLE BEACH
L. Brenn Watson 872 5. Pleasantburp Brive
Dircet (864) 527.3292 Greenville, 8O 2%647
Fax (864) 373-7060 www wichlaw.com

thwaison@wijlaw. et
August 14, 2019

The Henorable Daniel 1. Shearouse
The South Carolina Supreme Coutt
P.O. Box 11330

Columbia, SC 29211

Re: Raquel Martinez vs. Spartanburg County
Case No.: 2017-CP-42.3726
WOC File No.: 0515098 DO 4/4/72005
Carrier: South Carolina Association Of Counties - Claim No.: 58-218332
WIC&R File No.: 0560.00114

Dear Mr. Shearguse:;

Enclosed please find an original and seven {7) copics of a common law Petition for Certiorari
and Notice relative to the above-captioned matter, as well as a filing fee check in the amount of $50.00
and u Proof of Service indicating the Petition has been served on opposing counsel. At this time, I would
greatly appreciate your filing these documents and refurning one (1) clocked copy of the Petition to me
in the enclosed self-addressed stamped envelope,

With kindest regards,

~

WHLLSON JOoiEs CARTER & BAXLEY, P.A.

iranet T

A

.. Brenn Watson
Enclosures

ces Chadwick . Pye, Fsq.
F Kevin Holmes, Lsq.
David T. Pearlman. Fsq.
5.CL Court of Appeals
Spartanburg County Clerk of Court
5.C. Workers” Compensation Commission Judicial Dept,



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Mark Hayes. 11, Circuit Court Judge

Case No. 2017-CP-42-3726

Raquel Martinez, Respondent,

Spartanburg County and
S.C. Association of Countics
Self-Insurance Fund, Petitioners.

PROOF OF SERVICE

Fhereby certify that | have served the Petition for A Writ of Certiorari and Notice on Raguel
Martinez by depositing a copy of it in the United State Mail, postage prepaid. on August 14, 2019,
addressed to her attorneys of record, Chadwick [). Pye, Esquire, Chadwick D. Pye, LLC. P.O. Box
6346, Spartanburg, South Carolina 29304 and J. Kevin Holmes, Esquire and David T. Pearlman,
Lsquire, The Steinberg Law Firm, P.O. Box 9, Charleston, South Carolina 29402-0009. and on
The Honorable Jenny Abbott Kitchings, S.C. Court of Appeals, P.O. Box 1| 1629, Columbia, South
Carelina29211; The Honorable Amy W. Cox, Spartanburg County Clerk of Court, P.O. Box 3483,
Spartanburg, South Carolina 29304; and the South Carolina Workers® Compensation Commission
ludicial Department, P.O. Box 1715. Columbia, South Carolina 29202,

I.. Brenn Watson

Willson Jones Carter & Baxley, A,
872 5. Pleasantburg Drive
Greenville, South Carolina 29607
{864) 527-3292

Attormey for Appellanis

August 14, 2G19
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INTRODUCTION

“lustice delayed is justice denied.” — Witliam E. Gladstone (1868)."  This workers’
compensation clabm arises from ap incident that occurred on April 4, 2005, over fourteen years
ago.” Respondent Raquet Martinez (“Martinez”™), who was employed as a Master Deputy Forensic
Investigator by the Spartapburg County Sheriffs Department at the time. alleges she suffered a
mental injury as a resull of investi gating an accident in which a Greenville County Sherift”s Depuiy
had accidentally backed over and killed his two-year-old daughter. This case has been heard by
siv different Commissioners of the South Caroling Workers” Compensation Commission (“the
Commission). Al six Commissioners have determined the claim is not compensable under the
South Carolina Workers Compensation Act because Martines’s investi gation of the accident on
April 4, 20035 (1) was not an unusual or extraordinary condition of her employment and (2) was
not the proximate cause of her mental condition.

This case has been appealed to the circuit court on three separate occasions,” and on cach
appeal to the circuit court, the case has heen assigned 10 Judge Mark J, Hayes. 11, who has heard
oral arguments five different times. Despite the unanimeus opinions of the Commissioners who
have heard the case, following cach appeal to the circuit court, Judge Hayes has issued Orders
reversing and remanding the case to the Commission. His fatest Order, dated Fuly 15, 2019,

threatens criminal and civil conempt proceedings against members of the Commission.

"Fred R. Shapiro, You Can Quate Them, Yale Alumni Magazine, May-June 2010,

At the time of the aceident on April 4, 2003, President George W. Rush was less than 3 months into his second term
as President; Apple, Inc. was more than 2 years away from releasing the first iPhone; Pluto was sl a planet; and the
South Carcfina Supreme Court was comprised of five different Justices [The current fongest serving Justice on this
Court (Chief Justice Beatty) was still nearly 2 vears away from being clected 1o serve as an Associate Justice on the
South Carolina Supreme Court.]

? Since the alleged date of mjury was prior 1o the Tuly 1, 2007 umendment of 8.C. Code Ann. §42-17-60, an appeal
from the Commission was required 1o first be made to the circuit court.



This ease has now been appealed to the Court of Appeals on three separate occasions.”
Notably. in 2011, the Court of Appeals issued a decision reversing the first order of Judge Hayes
and holding that substantial evidence supported the Commission’s finding that Murtinez did not
suffer an “unusual or extraordinary” condition of her employment.”  Following the Court of
Appeals’ decision, Martinez sought review by this Court, which granted certiorari and heard oral
arguments on October 15, 2013, On January 8, 2014, this Court vacated the Court of Appeals’
opiion and remanded the case back to the Commission on the grounds that the cireuit court’s
order was not immediately appealable pursuant to Hs prior decision in Bone v. U.S. Food Service,
404 5.C. 67, 744 S K.2d 552 (2013).% Since then, this case has been assigned 10 legal purgatory,

seemingly without escape from endless appeais and remands.

JURISDICTION
Pursuant to S.C. Const. Art. V » Section 5 and 8.C. Code Ann. Section 14-3-310 (1976,
Petitioners, Spartanburg County and the South Carolina Association of Counties Self-Insured
Fund, petition this Court to issue a Writ of Certiorari {o review the decision of Circuit Court Judge
I Mark Hayes, II in the workers’ compensation case of Raguel Martinez v. Spartanburg County,
Lmployer, and South Carolina Association of Counties Self-Insurance Fund Carrier, Circuit

Court Case No. 2017-CP-42-3726, SCWCC File No. 0515098,

4 Petitioners most recently fifed a Notice of Appeal with the South Caroling Court of Appeals on August 12, 2019.

* Martines v. Spartanburg County, 394 8.0 224,715 S.E.2d 339 (CL App. 2011). vacated, 406 S.C. 532, 753 S.E2d
436 (2014)

& Martines v Spartanburg County, 406 §.C. 532, 753 S.E.2d 436 (2014).

o]



COMPLAINT

Petitioners respectfully assert that Fudge Haves erred in cach of his prior Orders” by: (a)
reversing the three previous Decisions and Urders of South Carolina Workers’ Compensation
Commission’s Appellate Panel (“the Appellate Panel™), which all held Martinez did not sustain a
comipensable injury by accident arising out of and in the course of her cmpleyment on April 4.
2005; (b) remanding the case back to the Appellate Panel on three scparate occasions; (¢) reversing
the Appellate Panel’s specific findings of fact and conclusions of law in each of its prior Decicions
and Orders regarding compensability and Martinez s relationship with Officer Johnson: (d)
instructing the Appeliate Panel 1o delete its findings of fact regarding Martinez’s relationship with
Officer Johnson and to make a specific findings that Martinez had a “law enforcement relationship
with Officer Johnson™; (e) reversing the Appellate Panel’s specific findings of fact and conclusions
of law in cach of its prior Decisions and Orders regarding causation of Martinez’s mental
condition; (f) holding that he established causation as a matter of law in his February 23, 2000
Order; (g} instructing the Appellate Panei to delete its speeific findings of fact and rulings of law
regarding causation and to substitute g ruling that the investigation performed by Martinez on April
4. 2005 caused her mental mjury; and (h) threatening the Appellate Panel in his Amended Order,
filed July 15, 2019, with the use of his “powers... 1o punish for civil or criminal contempt...and
to refer offending members of the Commission to the appropriate bodies for judicial or
professional sanctioning™ for hiy perceived failure by the Appelfate Panel 1o conform with hig

Orders.

7 Judges Haves has issued siX (6) separate Orders in this case: Order, filed February 25, 200%; Order, filed December
3.2015; Order Denying Motion te After or Amend tudgment, filed May 2, 2016; Order, filed October 3, 2018; and
Order Denying Rule 5%(¢e) Motion to Alter or Amend, filed July 15, 2019: and Amended Order, filed July 15, 2019,
Petitioners ruise issue with all six of Judge Hayes's prior Orders. While “etitioners contend Judge Haves has erred in
each of' his six Orders, Petitioners will focus this Petition on three primary Orders: the Order of February 25, 2009,
the Order of October 3, 2018; and the Amended Order of July 15, 2019,



Specifically, Petitioners believe Judge Hayes exceeded the statutory aythority granted by
the legislature. his scope of review under Section 1-23-320 of the Administrative Procedures Act
(“APA™, and his appellate jurisdiction, and thus, violated Arficle V, Section 11 of the South
Carolina Constitution and Petitioner's rights under Article I, Section 3 and Section 22 of the South
Carolina Constitution, in his prior Orders by: (@) reversing each of the Appellate Panel’s Docisions
and Orders; (b) reversing the Appellate Panel’s detailed findings of fact regarding compensability,
the relationship between Martinez and Office lohnson, and causation of Martinez’s mental
condition; (¢} instructing the Appellate Panel delete specific findings of fact. (d) ordering the
Appellate Panel to make certain findings of fact; () holding that he established causation of
Martinez's mental condition as a matter of taw; (£} making determinations regarding the credibility
of the witnesses; and (i) threatening the Appellate Panel with his “powers” 1o punish for civil or
criminal contempt and report for judicial or professional sanctioning,

Finally, Petitioners acknowledge this Court’s decision in Bone v. VLS, Food Serviee, 404
S.C. 67, 744 S.E2d 552 (2013), which defined “final tudgment” under Section 1-23-390 of the
APA” and held a circuit court order remanding a matier to the Commission for further proccedings
does not constitute a final judgment as required Section1-23-390, and was thus, not immediately
appeaiable. However, Petitioners assert Bone’s interpretation and application of Section 1-23-390
violates the due process and equal protection rights of workers’ compensation defendants. (See

5.C. Const art. I, §3 & §22). Alternatively, assumiing arguendo that Bone's interpretation of

Section 1-23-390 is not unconstitutional on its face, its application o Petitioners in the present

case violates Petitioners’ due process and equal proteciion rights. The decision in Bone, and its

§ 1-23-380 (1977)
?S.C. Code Ann. § 1.23-390 {Supp, 2012)



application in this case, has locked this case into a continyous cvele of remands. prevented
Petitioners - as well as Respondent - from obtaining any type of finality, and spoiled any possibic

mterest in judicial cconomy.

QUESTIONS PRESENTED

b, Did the Circuit Court exceed its scope of review under Section 1-23-380 in
its Orders from February 25, 2009, December 3, 2015, October 3, 2018, and
July 15, 20197

2. Does the application of Section 1-23-390 o Petitioners as shown in Bone
vo S0 Toud Service, 404 S.C. 67, 744 SE2d 552 (2013), violate

Petitioners” equal protection and due process rights?



STATEMENT OF THE CASE

Respondent Raquel Martinez (*“Martinez™) was empioyed as a Master Deputy Forensic
Investigator by the Spartanburg County Sheriff's Department. On April 21, 2006, Martinez filed
a Form 50 alleging that she had suffered a menta! injury as a result of investigating an accident in
which a Greenville County Deputy Sheriff had accidentally backed over and killed his two-year-
old daughter. On May 12, 2006, Spartanburg County and its carrier, the South Carolina
Assoctation of Counties Self-Insurance Fund {collectively “Petitioners™y filed their Yorm 51
denying, inter alia. that Martinez suffered a compensable mental injury as a result of any unusuzl
or extraordinary condition of employment.

A hearing was held before Commissioner G. Bryan Lyndon on September 6, 2006, in
Spartanburg, South Carolina. At the hearing. Martinez contended that while performing an
investigation on April 4, 2005, as part of her duties with the Spartanburg County SherifPs
Department. she encountered an unusual and extraordinary condition of employment, which
subsequently led to her mental breakdown and hospitalization.  Martinez alleged she was
permanently and totally disabled and requested a lump sum payment of the award. Petitioners
contended that Martinez did not sulfer a compensable mental injury as a result of an wnusual or
extraordinary condition of her employment. Pelitioners asserted that Martinez was emploved as a
forensic investigator, that it was her job w investigate homicide and death cases. and that she was
performing her regular job when she in vestigated the child’s accidental death on Apnil 4, 2605,

On November 20, 2006, Commissioner Lyndon issued his Decision and Order finding,
inter alia, that the ipvest gation of the accrdent on April 4, 2005 was not an unuseal or exiraordinary

condition of employment and not the proximate cause of Martinez’s mental condition,

6



Within the statutory period. counsel for Martinez filed a Form 30, Request for Commission
Review, setting forth grounds for review. Oral arguments were presented before an Appellate
Pancl on April 23, 2007, and on May 22, 2007, the Appellate Pancl issued its Order ananimously
affiming the Single Commissioner’s Order in its entirefy.

Thereatter, Martinez filed an appeal with the Spartanburg County Circuit Court. On
February 25, 2009, Judge J. Mark [layes, 11, issued an Order holding that the Appellate Panel’s
Order Jacked sufficient detail to enable the Court to determine whether those findings were
supported by substantial evidence. (Order, dated 2/25/2009, p. 3-4}. In his Order, Judge Haves
specifically stated that “this Court is left to speculate if the proper analysis was applied by the
Commission and whether the factual conclusions upon which the law was applied had a substantial
basis in the record.” Id. at 9-10. As such, Judge Hayes reversed the Appellate Panel’s Order and
remanded the case back to the Commission for additional findings of fact. Id. at 9.

Petittoners timely filed their Notice of A ppeal with the South Carolina Court of Appeals
on March 16, 2009. On June 15, 2011, the Court of Appeals filed its Order reversing the decision
of the Circuit Court."” Judge Williams, writing for the majority, concluded that the Appellate
Panel’s Order was sufficiently detajled to cnable appellate review and that the record contained
substantial evidence to support the Commission’s decision that Martinez did not suffer an unusual
or extraordinary condition of her particular employment on April 4, 2005, Because the Court of

Appeals concluded that there was substantial evidence that Martinez did not sufter an unuseal or

extraordioary condition in her particular employment, the majorily did not address the issue of

" Martinez v. Spartanbury County., 394 8.0 224, 715 $.15.2d 339 {Cr App. 2011}, vacated, 406 $.C. 537, 753
S.E.2d 436 (2014},



“proximate cause.”! Martiney umely filed a Petition for Rehearing, which was denied by the
Court o Appeals on October 6, 2011 |

On November 2, 2011, Martines filed » Petition for Writ of Certiorari to the South € arolina
Supreme Court, and the Petition was granted on February 7, 2013, The Supreme Court heard oral
arguments on October 15, 2003, On January 8, 2014, the Supreme Court filed its decision and
held that pursuant to Bone v 118, Food Nerviee, 404 S.CL 67, 744 S.E.2d 552 (207 3}, the circuit
court’s order was not a final judgment and therefore was not appealable. Martines v, Spartanbury
County, 406 S.C. 532,753 S.E2d 436 {2014). As such. the supreme Court vacated the Court of
Appeals’ Order and remanded the case to the Commission for further proceedings. 1d.

Pursuant to the Commissions Administrative Order. filed August 15, 2014, the case was
remanded to an Appellate Panel 10 take such action and enter an Order consistent with this € ourt’s
directive. Oral arguments were held before an Appellate Panel on December 15, 2014, and on

February 24, 2015, the Appellate Panel issued its Decision and Order and noted:

Because the Circuit Court found that the Commiission’s Order lacked an
“explicit statement of facts...sufficiently detailed to enable the reviewing
Court to determine whether the findings are supported by the evidence,” the
Commission withdraws its previous Findings of Fact and hereby substitutes
the following Findings of Fact for the Court’s consideration,

(SCWCC Decision & Order, dated 2/24/201 5.p. 5). The Appellate Panel apain denied Martines’s
claim. The Appeliate Panel concluded Martinez failed to prove (1) that the work conditions on
April 4, 2005 were unusual or extraordinary in comparison to her normal conditions of

employment and (2) that her mental health condition was proximately caused by the work incident

Y I & separate opinion, Chief Judge Few concurred with the majority’s holding that there was substantial evidence
Martinez did not suffer an unusual or extraordinary condition in her particular emplayment, but he also opined that

“the commission’s determination that the claimant failed 1o prove proximate cause is supported by substantial
evidence,” Id. ar 239-240, 715 S.E.2d 347-348,



on April 4, 2005, Id. at 45-46. In support of its decision, the Appellate Panel issucd nincty-nine
detailed Findings of Fact. See Id. at 6-45.

Subsequently, on March 11, 2015, Martinez filed an appeal to the Spartanburg County
Cirenit Court. The case was again assigned to Judge J. Mark Haves, 1. On December 3, 2015,
Judpe Hayes entered an Order reversing the Appellaic Panel and rerﬁanding the matier 10 the
Commission. (Order dated 12/3/2015, p. 27). Judge Hayes ruled that ke kad established causation
of the mental health condition as a matter of law in his previous Order and directed the Commission
to find the same. 1d. Petitioners filed their Motion to Alter or Amend a J udgment pursuant to Rule
59(e). S.C.R.C.P. on December {1, 2015, Petitioners also filed a Memorandum in Support of their
Rule 59(e} Motion raising multiple exceptions. including that the Circuit Court exceeded its scope
of review under Section 1-23-380. On May 2, 2016, the Circust Court issued an Order denying
Appellants” Motion.

On May 18, 2016, Petitioners filed their Notice of Appeal with the South Carolina Court
of Appeals. On May 20, 2016, Martinez filed 2 Motion to Dismiss contending the Circuit Court’s
Order was interlocutory and not immediately appealable. On May 31, 2016, Petitioners filed a
Return to the Motion to Dismiss. On July 21,2016, arguing,. inter alia, that the application of Bope
VoAU Food Service, 404 S.C. 67, 744 SE.2d 552 (20 13}, to this case violated Petitioners’ equal
protection and due process rights and that the issues of appelate review in this case were
distinguishable from the issues in Bone. Without specifically addressing the Petitioners’
constitutional arguments. the Court of Appeals issued an Order on July 21, 2016 granting

Martinez’s Motion to Dismiss, and the case was subsequently remitted to the Commission.??

" Petitioners filed a Petition for Writ of Certiorari with the Supreme Courf on August 10, 2016, but the Petition was
withdrawn and dismissed by the Supreme Court on August 15, 2016,

9



On Scprember 19, 2016, the Commissioner’s Chairman issued an Order assigning the case

te the Appeliate Panel. Counsel for Mastinez sent a letter to the Chairman on October 31, 2016,

requesting oral arguments regarding the remand issues. On December 15, 2016, the Appellate

Panel responded with a letter denying Martiner’s request for oral arguments and noting that the

Circuit Court did not order the Commission to seck additional arguments or evidence from the

parties. The Appellate Pancl further stated it was continuing to meticulously review the extensive

record and the Orders of the Circuit Court,

After considering the issues, the Appellate Panel filed its third Decision and Order in this

case on August 22, 2017 The Appellate Pancl specifically noted the instructions from Judge

Hayes’s December 3, 2015 Order, and the Appellate Pane! stated:

In hght of these instructions, and after carcfully reconsidering and
reviewing the whole record, including but not limited 1o the testimony of
the only witnesses who testified at the Hearing, and cognizant of our role as
fact finders, we are unabie to reach any other factual conclusions than those
that were made in our Decision and Order of February 24, 2015, Because
the Circuit Court found that the original Full Commission Order was
deficient and not sufficiently detailed in its findings to allow appellate
review, the Appellate Panel has complicd with the Court’s directive.
Therefore, based on the entire record, and specifically including the
testimony of the witnesses who testified at the Hearing, we make, based on
the substantial evidence identified herein, the following findings of fact
with our corrections and clarifications.

(SCWCC Decision & Order, dated 8/22/201 7, p. 3). The Appellate Panel then issued ninety-nine

findings of fact and ap

ain concluded that Martinez failed to prove that she encountered unusual or

extraordinary work conditions in her employment with the Spartanburg County Sheriff's

Pepartment on April 4, 2005, ae compared to her normal conditions of employment. Id. at 3-30.

" The Appellate Panel initially issued a Decision & Order on August 4, 2017; however, a page was inadvertently

excind

>
o

d when it was served on the parties. As a resu t, the Appellate Panel vacated the August 4, 2017 Order and

issued an Amended Decision & Order, dated August 22, 2017

10



The Appellate Panc) specifically found that Martines’s relationship with the father of the child.
victim fwhether by virtue that the father was a fellow taw entorcement officer or otherwise) was
insufficient to transform the condition of Martinez’s employment on April 4, 2005 into the
extraordinary and unusual. Id. at §-10. In addition, the Appellate Panel found that Martiner fuiled
W prove that the accident invest gation on April 4, 2005 prosimately caused her mental
breakdown, and that her breakdown was proximately caused by multiple factors, mcluding her
“cousin's” death, the taking of Xanax {followed by an abrupt cessation, her “overtaking” of Lortab,
and her myriad of health issues. Id. at 37,

On August 29, 2017, Martines filed a Motion for Rehearing with the Appellate Panel. The
Commission issued an Order denying the Motion on September 18, 2017, Martinez then tiled a
Notice of Appeal and a Petition for J udicial Review with the Spartanburg County Circuit Court on
October 12, 2017, For a third ti me, the case was assigned to fudge J. Mark Havyes, H, who heard
the matter on March 12, 2018,

On October 3, 2018 Judge Hayes entered an Order reversing the Appellate Panel’s August
22, 2017 Order and remand ing the matter back to the Commission. (Order, dated 10/3/2018, pp.
9-10). Judge Hayes ruled that he had established causation of the mental health condition as a
matter of law in his previous Order and directed the Commission to find the same. k. oat6 & 9,
He also ordered the Commission 1o find whether the horrifie death of an infant run over by her
police officer father with whom the Petitioner had a law enforcement relationship made the crime
scene investigation unusual and extraordinary, Id. at 9-10,

Petitioners filed & Motion (o Alter or Amend Judgment Pursuant to S.CR.CP. S9(¢) with
the Circuit Court on October 12,2017, and a hearing on the Motion was held nn Becember 20,

2018. On July 15, 2019, Judge Haves issued an Order denying Petitioner’s Motion with the



exception of two grounds. ™ That same day, Judge Hayes filed his Amended Order a gam reversing
the Appellate Pancl’s Order, ruling that he had established causation of the mental health condition
as a matter of law in his previons Order, and directing the Commission to find the same. {Amended
Order, dated 7/15/2019. pp. 6-7.9). He also ordered the Commission to {ind whether the horritic
death of an infant run over by her police officer father with whom the Petitioner had a law
enforcement relationship made the crime seene investigation unusual and extraordinary. Id. at 10
Tudge Hayes further admonished the Appellate Panel against failing “to follow the law and comply
with [his] Order.” and he threatened the Appellate Panel with the use of his “powers... to punish
for civil or criminal contempt...and 1o refer offending members of the Commission to the
appropriate bodies for judicial or professional sanctivning” for the perceived failure by the
Appellate Panel to conform with his Orders. Id. at 8,

Petitioners filed a Notice of Appeal with the Court of Appeals on Au gust 12,2019,

" The two grounds from Petitioners Motion to Alter or Amend Fudgment that the Circuit Court sranted were:
8. The Circuit Court erred in holding that Captain Denton and [Martinez] were the onlv witnesses

whao testified at the hearing, the error being that Ramon Martines {Martinez’s father) and Caridad
Martinez (Martinez’s maother) also testified at the hearing,

9. The Cireuit Court crred by finding Captain Denton and [Martinez] were “credible,” the errore
being that (a) this finding exceeds the Circuit Court’s scope of review under Section §-23-3 80,
S.C. Code Ann. (1976) and (b} the determination of withess credibility is strictly reserved to the
Commission. Brown v, Peoplease Corp. 402 $.C. 476, 741 S E24 781 (. App. 20135 O Banner
v. Westinghouse Eleomrie {orp 319 .0 24,459 S E2d 324 (¢4 App. 1095}



ARGUMENTS
I
THE CIRCUIT COURT EXCEEDED ITS SCOPE OF REVIEW U NDER
SECTION 1-23-380 IN ITS ORDERS FROM FEBRUARY 25, 2009;
DECEMBER 3, 2015; AND JULY 15, 2019,

The South Carolina Administrative Procedures Act {(“APA”) establishes the standard for
judicial review of deeisions of the workers’ compensation commission. Lk v Bi-[o, | ne., 276
S.C 130,276 S.E.2d 304 (1981}, In workers” compensation cascs, the Commission 1s the ultimate
finder of fact. Hunter v, Patrick Const. Co., 289 S.C. 46, 47. 344 S.E.2d 613,614 (1986): Ross v,
American Red Cross, 298 §.C. 490, 492, 381 S.E.2d 728, 730 (1989). The final determination of
witness credibility and the weight to be accorded evidence is reserved to the Appellate Panel.
shealy v Alken County, 341 §.C. 448, 535 S.12.2d 438 (2000).

The “substantial evidence™ rule of the APA governs the standard of appellate review in a
workers’ compensation case. Frame v, Resort Servs. fae, 357 S.C. 320, 527, 593 S.H.24 49] ,
494 (Ct. App. 2004). Pursuant to the APA, the Circuit Court’s review is Hmited (o deciding
whether the appellate panel’s decision is unsupported by substantial evidence or is controlled by
some error of faw. See Grant v. Grant Textiles, 361 S.C. 188, 191. 603 S.15.2d 858, 859 (Ct. App.
2004) (“A reviewing court will not overtum a decision by the workers® compensation commission
unless the deterinination is unsupported by substantial evidence or is affected by an crror of law.™);
See also Lyles v. Quantum Chem. Co. dimery), 315 €. 440. 434 S.E.2d 292 (Ct App. 1993}
{noting that in reviewing decision of workers’ compensation commission, the Court of Appeals
will not set aside the Commission’s findings unless they are not supported by substantial evidence

or they are controlled by error of law).



A. The Circnit Court’s February 25, 2009 Qrder.

Inhis first Order, filed February 25, 2009, Judge Haves held that the Commission’s finding
that Martinez failed 1o prove she encountered an unusual or extraordinary condition in her
employment on April 4, 2005 lacked sufficient detail to enable the Court to determine (1) whether
its findings were supported by substantial evidence and (2} whether the Appellate Panel applied
the proper analysis for determining compensability of her mental mjury. As such, Judge Hayes
reversed the Commission’s finding regarding compensability and remanded the case back to the
Commussion for further review consistent with his Order.

Petitioners contend Judge's Hayes exceeded his scope of review in his February 25, 2009
Order because he i?nproper!y substituted his own opinion and view of the evidence for that of the
Commission and essentially re-wrote the Commission’s findings of fact. In Footnote 3 of the
Order, Judge Hayes improperly sel out his own rendition of the facts. Fudpe Hayves never discussed
or examined any of the Commission’s findings of facts under the substantial evidence rule. Rather.
Judge Hayces engaged in re-wei ghmg the evidence and making findings of fact, which was beyond
his scope of review. See §£3%{Ly__g,maj}ggn__gjg)\}my, 341 S.C. 448, 535 S.E.2d 438 (2000),

With regard to the Commission’s finding that Martinez failed to prove that the accident
investigation on April 4, 2005 was the proximate causc of her mental breakdown, Judge Hayes
wnitially declared that the Commission’s {inding on causation was insufficient {or Judicial review
under 5.C. Code Ann. Section 1-23-350, (See Order, dated 2/25/2009, pp-8-10). He specifically
stated:

Here, even though the orders from the Commission give a summary
of some of the testimony presented during the hearing, no basis for

the Findings of Facts 4, 15, and 16 is provided, and thus, this
Court is left to speculate if the proper analysis was applied by the



Commission and whether the factual conclusions upon which
the law was applied has a substantial hasis in the record, '’

Id. at 9-10 {emphasis added). Yet, despite his clear assertion that the Commission’s finding
regarding causation was not sufficient for Judicial review, he then went on to perform 4 rudicial
review of the same. Judge Hayes stated:

Agamn, assuming the Order is suftficient for judicial review. .. the

Commission’s finding is clearly erroneous, appiving the substantial

evidence standard of review, because the only conclusion that can

be drawn from the medical information is that there exists the

necessary showing of proximate cause to link the accident

mvestigation of her friend’s child’s death and her mental

breakdown.”
Id. at 14-15 (emphasis added). He added that “The Commission’s Order does not sugpest,
implicitly or expressly. that the proximate cause element of the claim fails because of some
intervening or superseding act.” Id. p. 15. After claiming that “the Commission’s Order requires
this Court to speculare as to how, factually, [Martinez)| did not meet her “burden of proof”,” Judge
Hayes concluded that “the only causation conclusion that can be drawn from the record below is
that {Martincz] established her burden of proof that her mental injuries were proximately causcd
by the stress from the accident investigation.” [d. at 17.

By making this conclusion regarding causation in his February 25, 2009 Order, Judge

Hayes made multiple crrors of law. First, since Judge Hayes initially determined the
Commission’s finding regarding causation was insufficicnt for judicial review, it was an

errer for him to then perform a Judieial review, If the Appellate Panel’s finding regarding

causation was insufficient, he shouid have remanded the case back to the Appcllate Panel for

~ The Single Commissioner’s Finding of Fact #16, which the Appellute Panel affirmed and adopted, stated “Claimant
failed to prove that the accident investigation on April 4, 2005 was the proximate cause of her mental breakdown. said
tinding being based on all the evidenice in the record ™ {Single Commissioner Order, dated | 1202016, p. 22; See aiso
Appellate Panel Order. dated 52202007, pp. 2-3)



turther findings of fact regarding causation. See Turner v, (€ amphell Sonp Co., 252 8.0, 446, 166
S.B.2d 817 (1969) (“Remand is proper where the Commission has failed to make cssential findings
of fact, or the (indings made are so indefinite or general us to afford no reasonable basis upon
which the appellate court can determine whether the findings are supported by the evidence and
whethier the law has been properly applicd to those findings. To hold otherwise in such cases would
- require the appellate court to make the omi tted findings of fact which the statute forbids,™.

Additionally, in reaching his conclusion regarding causation of Martines’s mental
condition, Judge Haves exceeded his scope of review by determining the weight that should be
given (o certain medical evidence, The weight (o be accorded evidence is reserved to the Appellate
Panel. See Shealy, 341 S.C. 448, 535 S E2d 438 (2000}, It is obviously apparent from his Order
that Judge Hayes did not consider any of the initial medical records which show:

¢ On April 7, 2005, three days after the accident irvestigation, Martinez, saw her family
physician, John R. Wieder, M.D . regarding her high blood pressure and headaches,
(APA #1, p. 2). Martinez also reported that she was having stress at work, specifically
mentioning having to work alternating shifts. 1d. However, there was no mention in
his report of the accident investigation on April 4, 2005, Id.

* On April 18, 2005, fwo weeks dfter the invesiigation in question, Martines’s “cousin” ®
passed away from AIDS. (fr. 25).

* The first medical attention that Martinez received for emotional stress was from her
family doctor on April 19, 2005, the day after her cousin died. In his report from ihal
day. Dr. Wieder specifically noied:

She is very upset and crying. A very close friend and relative, a
cousin with whom she was very close over the years, passed
away. Sheis very upsct about it. They were very close ever since
they were little kids. She is very upset that she did not get to the
hespital in time to say goodbye befere he passed away,

* Asaresult of her stress on April 19, 2005, Dr. Wieder took Martines ou of work for a
few days because “she is going (o be helping with the funeral arrangements, and will

want 1o attend the funeral.” Id. . Wieder also placed Martinez on Xanax “to help her

b g B In” e : et . . 3 : : : H A e
¥ The “cousin™ - actually Martinez’s ex-hushand’s cousin - ts described by Martinez herself in the medical records
as her “cousin.” “brother,” “best friend,” and “very close fiiend and refative.”
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get through this very trying time.™ (APA#1, p.4). There was no mention of the April
4, 2005 accident investigation in this report.

*  On April 24, 2005, Martinez was transported via EMS to Spartanburg Regional
Medical Center (“SRMC™) after having a syncopal cpisode, and it was noted that she
was unconscious for approximately 28 minutes. (APA#2, p. 13). Martinez reporied a
history of “heart murmur, vasopressor syncope. and atrial tachycardia. 1d. Notably,
she also reported “increascd stress this week due fo death in family.” |4 at 17
There was no mention of the April 4, 2005 accident investigation in the medical
records from SRMC, dated April 24, 2005,

* The following day. April 25, 2005, Martinez returned 1o Dr. Wieder with complaints
of dizziness, headache, vomiung, and diarrhea, and Dr. Wieder sent Martinez to Mary
Black Memorial Hospital. . (APA #1.p. 4). Thereis no mention of the April 4,
2005 accident investigation in Dr. Wieder's April 25, 2005 report.

*  Lrom April 25, 2005 through Apnl 27, 2005 Martinez was hospitalized on an mpatient
basis at Mary Black Hospital, (APA #3, pp. 64-103). There is no reference to the
April 4, 2005 mvestigation in thesc hospital records. 1d. Instead, the discharge
instructions state that she was provided a “referral to mental health therapy for
grieving.”" Id. at 81 {emphasis added).

*  Martinez returned 10 Dr. Wieder on (en separate occasions between Aprd 29, 2003 and
June 2, 2005 (APA #1. pp. 7-10). Martinez never mentioned in any of these office
visits that she had any stress related to the accident investigation of April 4, 2005,
(APA #1, pp. 7-10). Rather, these records indicate that any stress she was having
during this time was due to being out of work for her unrelated health conditions.

* At some point around the first week of August 2005, Martinez abrupily stopped taking
the Xanax, which had been prescribed for her after her cousin’s death. {See APA £2,
p-23; Tr. 49). On August 7, 2005, Martiner was transported by EMS to Spartanburg
Regional Medical Center because of “patient behavior sugpesting  psvchiatric
problems.” (APA #7, p. 167). It was noted in the asscssment that the precipitating
event had been:

My cousin died mid-April 2005 and I tock Xanax for niy nerves.
I stopped taking Xanax 1-2 wecks ago and became psychotic.

(APA #8. p. 179} emphasis added).

*  Martinez was hospitalized on an inpatient basis at SRMC from August 7, 2005 through
August 9, 2005, During this hospitalization, Martinez was examined by a psychiatrist,
Dr. Chris Caston.'S (APA #2. pp. 23-25). Dr. Caston’s diagnosis was clinical

7 As the Appellate Panel found the grieving in this report refers to Claimant’s cousin.

*1n its subsequent Decisions and Orders, the Appellate Panel specifically found that it gave great weight o Dr,
Caston’s medical reports. {See SCWCC Decisions & Orders, dated 2/24/2015 & 8722/2017, Finding of Fact #44}



psychiatric disorders. Benzodiazepine withdrawal delirtum, and anxiety disorder, 1d.
In his discharpe note. Dr. Caston siated:

The patient is a 46 year old white fernale who has been admitted duc
to delirum thought to be related to Benzodiazepine withdrawal
symploms. The patient has not had Xanax in 3 to $ days.

LR I

The patient had no previous hastory of psychiatric care. The patient
apparenily had recent problems with uncontrollable hypertension
and also had problems with anxiely, insomnia and depression
reluted to the death of her hest friond who apparertly was a male
cousn.

(APA #2, p. 35)(emphasis added). Therc is no mention of the Aprit 4, 2005 accident
investigation in the SRMC records from August 7, 2005 through August 9, 2005,

* Martinez was treated at Carolina Center for Behavioral Health on an out-patient basis
from August 10, 2005. through August 22, 2005 (APA #8, p. 262). Records describe
the reason for the admission as follows:

The patient was admitted after being hospitalized briefly at SRMC,
She ended up there afler having a brief reaction. possibly psychotic
in nature to abruptly stopping her Xanax. She started the Xanax 2mg
a day six weeks ago after suffering an acute anxiety reaction to
the death of a relative. She was vulnerable at the time due to
stressors at work. She works as a police officer. She feels she was
in an emotionally vulnerable state when the relative died.!? This
heightened her reaction to it. She was placed on Xanax, She did
reasonably well. She felt that she needed to get off the medication.
She did so basically by stopping it.

(APA #4, p. 107) emphasis added). Additionally, Martinez reported that the
precipitating events to her mental breakdown were: “My cousin died mid-April 05
and I took Xanax for my nerves. 1 stopped taking Xanax 1-2 weeks ago and
became psychotic.” (APA #8, p. 179)(emphasis added).

* The first mention of the April 4, 2005 accident investigation was not until August 10,
2005, aver four months after the accident investigation, when a nurse al Carolina
Center for Behavioral Health Martinez noted the following under the “Lost
Something/Someone You Loved” portion of the initial assessment form: “hrother fie.,

¥ As the Appellate Pagel specifically found in its subsequent Decisions & Orders, “Fhis statement demonstrates that
Claimant herself believes that the Hinal straw” was the death of the cousin—not the toddler's deatls,” {See SCWOC
Decisions & Orders, dated 2/24/2015 & 82272017, Finding of Fact H54),



cousin] - afso saw 2 yr old child of friend & co-worker on case she worked in job as
forensic police officer.” Id. at 178 {cmphasis added).?”

*  Martinez did not mention the child’s death until after she realized she would not he
able to return to her job as a law enforcement officer due 1o her psyehiatric admission.
Records from SRMC, dated August 8, 2005 — fwo days hefore the first mention of the
child's death - note that Martinez was worried about stilt having a job and that she
“believes that she’ll be fired because of her [psych] admission.” (APA #2, pp. 52
& 56)(cmphasis added). When she presented to Carolinas Center for Behavior Health
on August 10, 2005, it was noted on the initial assessment form that she was “applying
for disability” due to “job eoncern.” (APA #8, p. [77)(cmphasis added). On August
F2. 2005, Martinez reported that the Sheriffs Department had “alrcady secured her
guns,” that she was “unable to retum to work,” and that she would “have to 20 On
disability or carly retirement.” id. at 193-194.

While Judge Hayes decided in his February 25, 2009 Order that “the only causation
conclusion that can be drawn from the record below is that [Martinez] established her burden of
proof that her mental injuries were proximately caused by the stress from the accidemt
investigation,”™! this iy simply crroncous based on the initial medical records. which muke po
mention of the April 4, 2005 imvestigation and which clearly show the proximate causes of
Martinez’s mental breakdown were the death of her “cousin,” her taking of Xanax due to the death
of her cousin, and her abrupt cessation of Xanax. Not only does this show that Judge Hayes failed
to perform a proper judicial review (1e., determine whether there was any competent evidence 1o
support the Comunission’s lindings), but it alse shows that he exceeded his authority by
subsututing his judgement for the judgement of the Commission as to the weight of the evidence
and by making his own findings of fact.

Judge Hayes's Kebruary 25, 2009 Order was in clear violation of his appellate authority

and scope of review under Scetion 1-23-380. “The court may not substitute its judgment for the

“ The fact that the child’s death is mentioned after the death of her cousin demonstrates which event Martiney
considered to be more Hupertant.

# Order, dated 272572000, p, 17
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Judgment of the agency as 10 the weight of the cvidence on questions of fact.” S.C. Code Ann. &1-
23-380(5).

B. The Circuit Court’s December 3, 2015 QOrder,

As outlined above, Judge Hayes's first Order was reversed by the Court of Appeals. which
held the Commission’s findings of fact were sufficient for judicial review and that substantial
evidence supported the Commission’s fdings that Martinez did not suffer an “unusul or
extraordinary”™ condition of her particular  employment.’?  Howcever, the Supreme  Court
subsequently vacated the Court of Appeals” Order and remanded the case to the Commission on
the grounds that the circuit court’s order was not a final judgment and therefore was not appealable
pursuant to Bone 2

On February 24, 201 3, the Appellate Panel issued its Decision and Order and noted:

Because the Circuit Court found that the Cammission’s Order facked an

“explicit statement of facts...sufficiently detailed to enable the revicwing

Court to detcrmine whether the findings are supported by the evidence,” the

Commission withdraws its previous Findings of Fact and hereby substitutes

the following Findings of Fact for the C ourl’s consideration.
(SCWCC Decision & Order, dated 2/24/15, p. 9). The Appellate Panel again concluded that (13
Martinez failed to prove she encountered unusual or extraordinary work conditions in her
cmployment on April 4, 2005 g compared (o her normal conditions of employment and (2)
Martinez failed (o prove her mental health condition was proximately causcd by the work incident
on Apnil 4, 2005, 1d. at 45 In support of its decision denying compensability, the Appellate Panc]
made numerous findings of fact that showed Claimant was performin 2 her ordinary job dutics in

an ordinary manner as a forensic investigator at the scene of the toddler’s death. While Martines

*# Martines v, Spartanburg Co. 394 8.0 224. 715 S.E2d 339 (Ct. App. 2011), veouted, 406 S, 532, 753 S.E 24 436
(2014).

“ Mardinez v Spagtanbug Connty, 406 S.C. 532, 753 S E.2d 436 (2014} (citing Bone. 404 $.C. 67, 744 S.E.0d 559
(2013),
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emphasized the “thin blue fine” refationship and contended her relationship with Officer Johoson,

o

a forner ofticer with the § partanburg County Sherifl"s Depuriment, transformed her emplovinet
condition on the day of the investigation into the extraordinary and unusual, the Appellate Pancl
disagreed. The Appellate Panel found that “Claimant ouly knew the toddler’s father in a ‘law
enforcement way’ us a fellow officer who furmerly worked for [Spartanburg County]” and that
her “relatonship”™ with Officer lohnson “on the date of the toddler’s death was, at most, as an
acquaintance (or loosely defined “friend”) of a fellow law enforcement officer ™ Id. at 13 & 15 In
support of its decision, the Appellate Panel found:

e Officer Johnson only worked for Spartanbury County for approximaiely
onc year, and during that time, Martinez and Officer Johnson were never
partiers and worked in different ZONCS;

*  Officer Johnson left the Spartanburg County Sherift®s Office 2 10 3 % years
prior 1o the toddler’s death:

¢ Martinez and Officer Johnson were not close fiiends:

¢ Martinez never socialized with Officer Johnson or been to his house prior
to the date of the toddler's death;

*  Martinez did not talk to/console Officer Johnson when she arrived an scene
on April 4, 2005;

* Martinez had never met Officer Johnson’s child. and there was ne evidence
that Martinez had ever seen a picture of his child at any point during the
child’s life: and

*  Martinez was not a friend of Officer Johnson's wi fe, and Martinez could
not recall ever meeting Officer Johnson's wife.

Id. at 12-15. The Appellate Panel specifically found that Martinez’s “tellow law enforcement
officer relationship™ with Officer Johnson was insufficient to muke the investigation in question

unusual or extraordinary.?* Id. at 13.

“ The Appeliate Panel noted in its findings of fact that “Althoiigh a fricndship (something more abiding or meaningful
than simply seeing/exchanging pleasantrics with someone at work) or a present--or perhaps even former--law
enfurcement partnership might produce & different oufcomes with regard to compensability, those circumstances are
a0t applicable in the case hefore ug.” Id at 12-14.



With repard to causation, the Appellate Panel again concluded that Martinez failed 10 prove
her mental health condition was proximately caused by the work incident on April 4, 20035 and
that the proximate cause of her mental breakdown was multifactorial and included the death of her
“cousin”, the taking of Xanax followed by abrupt cessation, her “overtaking” of Lortab, and her
myriad of health issucs. Id. at 45-46. In support of its decis; on regarding causation. the Appellate
Panel issued over sixty detailed findings of fact. Id. at 1544

This case was again appealed to the Circuit Court and for 4 sccond time heard by Judge
Hayes. On December 3, 2015, Judge Haves issued hiy Order in this case, again reversing the
Appellate Panel. Judpe Hayes held that the Appellate Panel erred beeause it “did not include any
of the quoted testimony supporting compensability” and “ignored the case faw on compensabiiity
¢ited” in his previous Order. (Order, dated F27372015, p. 15). 1 Towever, the Appellate Panel
specifically cited to three of the six cases Judge Hayes noted in his prior Order. Furthermore, in
its discussion about mental myuries, the Appellate Panel cited the Supreme Court’s more recent
decision in Bentley v, .‘S‘Rz;r;;ysi}u_:g Counmiv?®) which was issued three years after Judge Hayes's
first Order. With regard 1o the testimony of the wilnesses, the Appellaie Panel clearly considered
all the testimony and made several findings regarding the testimony of cach or cvery witness who
testified at the hearing.  Judge Hayes™s decision to reverse because certain testimony was not
queted in the Appellate Panel’s Order is another example of him going beyond his scope of review
and reweighing the evidence.

Importantly, J udge Hayes staied in his second Order, “The only witnesses who testified in
this case were Beputy Martinez and Captain Denton, both of whom were law enforcement officers

who were found 1o he credible.” (Order, dated 12/372015. p. 22). However, this was clearly

#3098 Q. d18, 730 S 5.

24 296 (2012)



LIToneous on two grounds. First, Martinez’s father and mother also testificd at the hearing hefore
the single commissioner. Sccond, and most notably, the Appellate Panel did not iind Manrtinez or
Captain Denton credible ag Tudge Hayves asseried, Instead, the Appellate Punel found that
credibility of Martines’s testiniony was diminished by the fact that she attempted 1o downplay the
effeet of her “cousin’s™ death . ® (See SCWOC Decision & Order, dated 22472015, p. 41y, The
Appellate Pane! further found Captain Denton had some interest in the compensability of
Martinez’s workers’ compensation case because he had known Martinez through his sister for
years before their law enforcement careers, he helped Martinez secure tegal counsel for her
workers’ compensation claim, and Claimant described him in the medical records as part of her
social support system and referred 1o him at the hearing as “Steve” unti] being asked by her
attorney, “Who is Steve?" (Id. at p. 40). fudge Hayes’s statement that Martinez and Captain
Denton were both found to be credible was not only completely inaccurate, but also convineing
proof that he exceeded his scope of review by making determinations on witness credibility. See
shealy, 341 S.C. 448, 535 8.1.2d 438 (2000).

Additionally, Judge Hayes determined that the Appellate Punel’s “finding that Deputy
Martinez did not have a law enforcement relationshi p with Officer Johnson is unsupported by the
substantial evidence on the whole.” (Order, dated 127372015, p. 23). However, this is completely
inaccurate as the Appellate Panel never found that Martinez and Officer Johnson did not have a
law enforcement relationshi p. Instead, as previously outlined, the Appellate Panel made multiple
findings regarding the nature of theiy relationship and specifically found that Martinez's “fellow

law enforcement officer relationship™ with Officer lohnson was insufficient 1o make the

% As previously outlined and discussed in the Pettion, Martinez's “cousin® died two weeks after the investigation
en April 4, 2005, and the medical records show that Martines's psychological complaints were initially related 1o
her “cousin’s” dewth. not the toddler’s deaih.
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mvestigation in question unusual or extraordinary. Judge Hayes's decision fo remand the case
back 10 the Appellate Panel on an issue that Appeliate Panel clearly addressed in its previous Order
not only exceeded hig scope of review, but also displays the results-oriented nature of his decisions
and the unlawful efforts he has made 1o become the fuct finder in this case.

Finally. in his December 3. 2015, Judge Hayes also reversed the Appellate Panel's pow
findings of fact regarding causation. [d, at 27, Fudge Hayes held that the Appeliate Panel did not
have jurisdiction (o reconsider the issue of causation because his previous Order established
causation as a matter of law. Id. at 10. Judge Haves remanded the case 10 Commission fo enforce
his “previous Qrder ruling that causation was established as a matter of law ™ Id. at 27, Petitioners
contend that Judge Haves’s decision regarding causation in his Becember 3, 2015 was unlawiul
because (1) it was based on the improper judicial review he performed when issuing his original
order on February 25, 2009 and (2} it was a continuation ol his previous errors of improperly
weighing of the evidence and making findings of fact,

C. The Circuit Court’s July 15, 2019 Order.

After Petitioner’s appeal to the Court of Appeals was dismissed. again pursuant to Bone,
the case was remanded back 10 the Commission, On August 22, 2017, the Appellate Panel issued
its third Decision and Order and specitically noted the instructions from Judge Haves’s December

3. 2015 Order

In light of these instructions, and afier carefully reconsidering  and
reviewing the whole record, including but not limited to the testimony of
the only witnesses who testified at the Hearing, and cognizant of our role as
fact finders, we are unabje o reach any other factual conclusions than those
that were made in our Decision and Order of February 24, 2015, Because
the Circuit Court found that the original Full Commission Order was
deficient and not sufficiently detailed in iy findings to allow appellate
review, the Appellate Panel has complied with the Coure’s directive.
Therefore, hased on the cntire record, and spectfically including the
testimony of the witnesses who testified at the Hearing, we make, based on



the substantial evidence identified herein, the folfowing findings of fact
with our corrections and clarifications.

{(SCWCC Decision & Order, dated 822201 7,p-3). The Appellate Panel again concluded that (1)
Martiner failed to prove she encountered unusual or extraordinary work conditions in her
employment on April 4, 2005 as compared to lier normal conditions of employment and ()
Martinez failed to prove her mental health conditon was proximately caused by the work incident
on April 4, 2005, Id.

On July 15,2019, Judge Hayes issued his Amended Order asserting that the Appellate
Panel’s finding that Martinez had no faw enforcement relationship with Officer Johnson must be
reversed as unsupported by substantial evidence on the whole record and ordering that “the
Commission on remand shall decide whether the tragic and horrific death of the 2 year oid infant
run over by her police officer father with whom [Martinez] had a law enforcement relationship
made the crime scene mvestipation unusual and extraordinary.” (Order, dated 7/15/2019. p. 10).
In addition, Judge Hayves again ordered the Commission to delete all of its findings of fact
regarding causation and to “substitule a ruling that the erime scene mvestigation performed by
[Martinez] on April 4. 2003 caused [Martinez’s] mental injury as a matter of law based on the
unanimous opinions of the medical experts, including [Petitioner’s] medical expert.” id. at 9.

Much like his second order. Petitioners contend that Judge Haves™s Order of July 15, 2019
was untawful since it was based on the improper judicial review he performed when issuing his
original order on February 25, 2009 and since it is 3 continuation of his improper weighing of the
evidence and making findings of fact. Under the guise of stating that he has ruled on CAUSATION
“as a matter of law” and instructing the Appeilate Panel to delete its findings and substitute his
ruling on causation, Judge Haves is makimyg his own findings of fact, which is clearly bevond his

appellate review authori by



Judge Hayes has made it abundantly clear that, in his opinion. this case is compensable.
On not one, not two, but now three scparate occasions Judge Haves has remanded the case (o the
Commission. Notably. in his most recent Order, filed July 15, 2019, Hudge Haves admonished the
Appellate Panel against failing ™o follow the law and comply with [his] Order.” and in whai can
only be viewed as an atterupt to intimidate the Appcllate Panel, Judge Hayes threaiened the
Appellate Panel wiih the use of his “powers... to punish for civil or criminal contempt...and to
refer offending menibers of the Commission to the appropriaie bodies for judicial or prolessional
sanctoning™ for the perceived failure by the Appellate Panel to conform with his Orders. Judpe
Hayes did not remand the claim for further procecdings, additional evidence., or even meaningful
review. Instead, he has remanded the case to make a different ruling of law on the same facts that
have been in evidence since a decision was first made by the Commission nearly thirtecen vears

ago.

On its face, this posture and demand by Judge Hayes prejudicially precludes the Petitioners
from any further meamngful re-review by the Appellate Panel. Given the threats from Judge
Hayes, the Appellate Panel cannot be reasonably expected to render any decision contrary to Judge
Hayes's preordained and unlawfu] findings, despiic its providence to do so. Judge Haves’s
declaration of criminal, civil. and professional peril against the individual members of the
Appetlate Panel if they fail to abrogate their statutory and cthical obligation to wei gh the evidence
and determine findings of fact, in favor of the Judge Hayes's factual conclusions, has deprived the
Peutioners of any reasonable opportunity for a fair review on remand. Threats coerce, and
cocrcion compels.

Based on the foregoing, Petitioners assert that ai] three of Judge Hayes’s Orders reversing

the Appelfate Pancl’s Decision and Orders violate Article V. Section 11 of the South Carolina
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Constitution and Sectjon 1-23-380 because Judge Hayes clearly exceeded his appetlute jurisciction
and scope of review by reweighing the evidence, substitating his judgment for that of the
Comumission’s, determine the credibility of witnesses, and making his own findings of fact.
Ik
THE SUPREME COURT’S INTERPRETATION OF SECTION 1-23-
396 IN BONE V. U.S. FOOD SERVICE, 404 8.C. 67, 744 $.E.2d 552

(2013) VIOLATES PETITIONER'S EQUAL PROTECTION AND
DUE PROCESS RIGHTS.

A. The issues raised by Petitioners are issucs of first impression for this Court,

[n Bonge, this Court held that an “order remanding the matier to the Commission for further
proceedings does not constitute a final Judgment as reguired by section 1-23-390 and. therefore, is
not immediately appealable” 404 S.C. at 84, 744 SE2d at 562. While the Court in Bone
addressed the apphicability of the Administrative Procedures Act and interpreted the meaning of a
“final judgment” as used in section 1-23-390. the Court did not consider the detendants’ equal
protection rights or their duc process rights. As such, Petitioners belicve the constitutional issues
raised in the present case are issues of first impression for this Court,”’

B. Bone’s application of Section 1-23-390 to Workers’ Compensation
Employers and Carriers violates their Equal Protection Right under the law.

Depending on the disposition of the issues by the Circuit Court, and Court of Appeals.
Bone’s application of Section 1-23-390 creates an impermissible distinetion berween claimants
and defendants, which violates equal protection as provided by Article I, Section 3 of the South
Carolina Constitution. First, equal proteciion is applicable in workers” compensation appeliate

proceedings. See Howard v. Qwen Siecl L0, 303 S.C. 304, 400 S.E.2d 149 ( 1991) (analyzing

%7 Assuming arguendo that Bone's interpretation of Section 1-23.39¢ is not unconstitwtional on its face, jis
application to Petitioners in the present case violates Petitioners’ due process and equal proteciion rights provided by
Article I, Section 22 of the South Carolina Constitution.
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appeals (o the Full Commission under equal protection), Therefore, Petitioners’ cqual protection
rights extend (o the current proceeding

The equal protection analysis has been set forth in muitiple cases:

The cqual protection clauses of our federal and stafe constitutions

declare that no person shall be denied the equal protection of the

laws. 1J.S. Const. amend. XIV, § 1. S.C. Const. art. 1. § 3, Fqual

protection “requires that all persons be treated atike under like

circumstances and conditions, both in the privileges conferred and

i the liabilities imposed.”
Melcod v, Starnes, 396 §.C. 647, 723 S.1.2d 198 (2012) (Beatty, J. dissenung). “The sine et
non of an equal protection claim is a showing that similarly situated persons received disparate
treatment.” Town of Follywood v. Flovd, 403 8.C. 466, 744 S.£.2d 16] (2013).

In this claim. Bone requires that opposing litigants in the same litigation receive disparate
treatment in a workers’ compensation appeal. Specifically, in cascs in which compensability is
disputed, such as the instant case, Bone would allow a claimant's appcal when compensability is
denied by the Court, but would deny defendants an appeal when compensahility is decided in the
claimant’s favor. Thig inequity is the logical progression of Bone's requirement that the “final
Judgment™ required by Section 1-23-390 be a “final Judgment disposing of the entirety of the
action.” Bone. 404 S.C. at 78, 744 S.E2d at 559

As contemplated by Bone. workers® compensation claims often require multi ple hearings
o determine Issues and entitlement to certain benefits: compensability, temporary disability,
permanent disability, and medical treatment. This Court has recognized that “workers’
compensation benefits acerue along a time continnum.” Curiel v, Eovil. Mamt Services, 376 S.00
23, 6553 SE.24 482 (2007). Because of the nature of the benetits available, defining a final

Judgment as requiring the disposal of the whole action inipermissibly requires the government to

treat a defendant in the claim differently than a claimant. To Hlusirate, consider the following
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table in which the defendants to a workers’ compensation claim dispute compensability, bul the
claimant asserts entitlement (o benefits.*® Assume that there is an injury, but the defendanis assert
a legal defense, such as in the instant case??:

']')eciding B(I).(iyn Standard of Rnl(,w IPFC\‘"ﬁih‘I‘]g Al issues j Can Aégr'ieved

! - Party Decided  Party Appeal/

: Petition for
Review?

* Single Commissioner | Fact Finder CDefendants | Yes " Yes

; T . N ‘ . . f S

¢ Full Commission De Novo - Defendants Yes Yes

- Circuit Court Substantzal Defendants Yes - Yes

Evidence/ Trror of - :

: Law '

i Court of Appeals Substantial Detendants ! Yes - Yes f
| Evidence/ Error of | ‘

Law :

In the above example, where the defendants prevail at every Jevel, the claimant has every
chance (o prove the claim, and then (o have the claim reviewed by the next reviewing body for
crrors of law. No one would dispute that the fairness of the judicial review as set forth in the above
table. However, consider the following table, in which the defendants inttially prevail on their
legal argument that the claim is not compensable, but the Circuit Court remands, and, in doing so,

makes an crror of law:

* The Tables ilustrate the prior faw, which applies in this case, that required an appeal from the Commission 1o be
made first to the cireuit comt, Such appeals are now directed to the Court of Appeals for all injuries occurring on or
after July 1, 2007, S.C. Code Ann. § 42-17-60 (Supp. 2017,

22 Petitioner oy Wz Y e A F . .
Petitioners (1) deny Martines’s mental injury arose out of unusual or extraordinary conditions of hey employment
and (2) deny the investigation in question was the proximate cause of her mental Hjury.
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§ 'i')eciding{'Body Standard of Review Ii’"t:cva.iiihg Allissues | Can Aggrieved

: i . B

: Party - Decided  : Party Appeal/
a i . Petition for
Review?
- Single Commissioner ; Fact Fder Defendants ! Yes fYes
- Full Commission ' De Novo ¢ Defendants cYes Yes
- Crreuit Court . Substantial - Claimant No No
5 ‘Evidence/ Lrror of |

Law

P . _
- Court of Appeals Substantial
! Evidence/ Liror of |

 Law :

Indeed, the second chart represents what happened in this case. Petitioners naow assert that
the Circuit Court, sitting as an appeilate court, has made several errors of law. However, even if
the Circuit Court has in fact made a clear error of law in Martinez’s favor, because of the nature
of the proceeding, Bone deprives Petitioners of g reasonably timely appeal. Timeliness of an appeal
notwithstanding, when Petitioners are required to provide medical treatment and disability
payments until all issues are finally decided by the fact finder, significant deprivation of property
arguments arise. (See Due Process Argument. infra.) Therefore, Bone’s interpretation of Section
1-23-390 essentially requires disparate treatment of fitigants to the same workers” compensation
claim.

This disparate treatment impermissibly inf; ringes on a fundamental ri ght guaranteed by the

South Carolina Constitution: the right to access to the Courts. Article I, Section 9 of the South

Carolina Constitution provides that “All courts shall be public, and every person shall have speedy
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Supreme Court recognized that the ri ght to a speedy remedy includes the right of a speedy appeal
The incquity of appealability in this case offends the constitutional guarantee in two ways,
Fist. Article 1L Section 9 guarantees the 1i ght to “every person.” Therefore, if the ri ghi to court
access 1s guaranteed to every person. i is guaranteed to every person equally. The ineqg uity of the
availability of the appeal cannot stand. Sccond, because the speedy remedy requires a speedy
appeal, the equity of the pariies should require an appeal of equal speed for bhoth parties. A
claimant has access (o an immediaie appeal; however, should the current construction of Bone
stand, then there is absolutely no speedy remedy or appeal for Petitioners in the instant case,
Petitioners could be subject to provide disability benefits and medical treatment untif the time of
maximum medical improvement and a hearing before the Commission to determine all issucs,
Only at that time are Petitioners able to argue that the ¢laim is not compensable for legal reasons
that were readily available. and able (o he htigated, prior to Petitioner’s provision of benefits,
(riven that disparate treatment required by Bone implicates a constitutional right of access
to the Courts, the appropriate equal protection analysis is strict scrutiny, and the Bone construction
of Section 1-23-390 cannot stand. Legistation restricting or impairing a fundamental right “is
subject to “strict scruting in determining its constitutionality.” I re_Ireatment and Care off
Luckabaugh, 568 S E2d 138, 3518.C 122 (2002} (citing Hamilton v. Board of Trustees, 282 8.0
ST, 319 S.E2d 717 (. App. 1984}). “To survive strict serutiny the Act must meet a coppeliing
state interes! and be narrowly tailored to effectuate that interest.™ Id. In the instant case, there is

no compelling state interest. Indeed, the primary discernable policy interest identified in Bone is

* A lax observance of the very reascuatre regulations prescribed by statute and the rules of court for perfecting
appeals can but lead to unnecessary delay in the final dispasition of causes in our courts, and thus work infringement
of the constitutional guaranly (Section 15, Art 1, Const. 1895) that ‘every person shall have speedy remedy therein
for wrongs sustained.”™ Ryfee v Maret, 121 $.C. 366, 113 SF 483 (1922},



“undue delay and wasie of judicial resources caused by interlocutory appeals.” Conserving
judicial resources camnot be compared o a compelling interest such as national sccurity, protecting
the lives of citizens from threats of harm, etc. This matter of prefercnce is not “compelling” when
halanced with defendants’ right to have the same appeal right as 2 claimant. A onc-sided bar 10
appeal is insufficiently tailored to accom plish the stated goal of preventing “unduc delay and waste
of judicial resources™ when there is no data or legistative history indicating that a contemporancous
appeal actually wastes judicial resources, Furthermore, as Tustice Hearn specifically noted in her
dissent in Bone, “the inicrests of judicial economy demand a rejection of the majoriiv's view,
Taken to its logical conclusion, the majority’s position could have cases trapped 1n a cycele of
remands for year.” Bone, 404 S.C. at 92,744 S .24 at 566. That is exactly what has happened in
the present case. Despite over fourteen years having passed since the date of the alleged accident,
there is still no decision on compensability. Due to the application of Bone. this case has since
been stuck in a perpetual cycle of remands. with no end in sight.  Accordingly, Bane's
mterpretation of Section 1-23-390, and its application to Petitioners, impermissibly burdens the
constitutional right of Petitioners (o 4 speedy appeal.

Moreover, even absent the protection in the South Carolina Constitution for access (o the
courts, any order denying the right to appeal and subjecting Petitioners to an undetermined period
of benefit payments burdens a fundamental property right:

L} 1s arguable that this case should be anatyzed under the surict
scrutiny test as the reduction of a parent’s income clearly impinges
upon a fundamenital property right. See Wingfield v, S.C. Tax
Comm’n, 147 S.C. 116, 152, 144 S I 846, 858 (1928) (“The court
appreciates the carnest plea that cvery person is entitled to the
enjoyment of life, liberty, and property, and to the equal protection
of the laws guaranleed by the federal and state Constitutions, and
will protect and safeguard these fundamental rights 10 the extent. if

necessary, of declaring invalid any legislative cenactment clearly
shown to be in violation of them.™.



Meleod v, Starmes, 396 S0 647, 72318 1224 198 (2012) (Beaty, ], dissenting) (emphasis added).
the application of Bone in the present case will clearly deprive Petitioners of a
fundamental property 1 ght. Consider the { ollowing:

* Petitioners prevailed on compensability before the Commission, but the
Commission’s decision was reversed by the Circuit Court;

*  Under Bone, Petitioners are without recourse for immediate appeal, and the
case is remanded to the Commission, which will have little chojce but to adopt
the Cireuit Court’s improper findings of {act and award benefits to Martines;

¢ Petitioners begin paying temporary total disability benefits at a compensation
rate of $462.92, and provide Martines with psychiatric treatment.

¢ ltiakes 2.5 vears and $60.,000 in medical care and prescription drugs costs o
attain maximum medical Iimprovement.

¢ Permanency is determined, and future medical 1s ordered.

* The case works ity way to the Supreme Court, and shortly before oral
argument, Petitioners pay the S00th week of disability, totaling $231,460.00
(with medical treatment Appellants have now spent close to $300.0006.00).

* The Supreme Court then decides that Petitioners’ legal casc against
compensability has merit and rule thal the case 15 not compensable as a matter
of law.

Assuming this case unfolds as above, Martinez will have received a benefit of nearly
$300,000, to which she was never entitled. That certainly mmphicates a significant property right,
and, practically, there is no way for Petitioners to recover this money through the workers’
compensation claim that gave rise to the requirement to pay it. Bone would reason that the
Petitioners” $300,600 loss is merely the price of using judicial resources wiscly, however, that
outcome is untenabie.

Fundamental rights aside. Bone cannot pass a rational basig test. “To prevail under the
rational basis standard. a movant must show similarly situated persoms recerved disparate
treatment, and that the disparate treatment did not bear a rational relationship to a lepitimate
government purpose.” Town of Hollyvwood v, loyd. 403 s.¢. 466, 744 S E24 161 {2013),

Petitioners assert that there is no fegitimare purpose in providing vasdy different appeal rights to



claimants and defendants in the sume itigation. Other cases discussing rational basis review
discuss issues such as insurance required to drive on public roadways,* regulating relationships
between physicians and physical therapists,® and tegulation of on-site aleohol sales and
CONSUMpUON on a commercisl premises. ™ Asa generilization, the legitimate purpose test broadly
relates 1o the state’s police pewer in protecting its citizens and promoting public order. Petitioners
assert there is no legitimate interest in parties io the same litipation having different appeal rights,
as the appeal rights between (wo parties have no discernable i mpict on the public as a whole.

Bone states that depriving defendants of an immediate right o appeal may improve judicial
cconomy by reducing appeals in individual cases. However, this evidentiary basis for this
assertion is far from clear. The defendants shoulder the entire burden of this scheme, and, in a case
such as the present case, the state would essentially facilitate a transfor of assets from defendants
lo a claimant, without qualification of whether and how much this scheme truly impacts judicial
cconomy. Furthermore, the Courts should n0t be in 4 position to Jimit appeals based on an ourcome
as they decide, as this necessarily brings into question the neutrality of the Court in & manner that
is not proper. Accordingly, there is no legitimate state interest, and this statulory interpretation
fails a rational basis analysis. Bone's inferpretation of Section 1-23-390 offends equal protection
and cannot be saved.

C. Bone’s Application of Section 1-23-390 Violates the Bue Process Rights of
Workers’ ¢ empensation Employers and Carriers.

Article 1, Section 22 of the South Carolina Constitution provides certain rights regarding

procedures before administrative bodies:

" Marley v Kithy, 371 §.0 122, 245 S.£.2d 604 (19783 {finding contributory negligence starure failed rational
basis review and impermissibly classified injured parties),
P Sloan v 8.0 Bd of Physical Therapy Exanmiiner, 636 § 12,24 398, 370 S.C. 452 (2006),

P Benene, Ing v Cay af Charleston, 359 5.0, 85, 596 SE.2d 917 (2004
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No person shall he finally bound by a judicial or quasi-judicial
decision of an administrative agency affecting private rights except
on due notice and an opportunity to be heard: nor shall he he subjeet
to the same person for hoth prosecution and adjudication: nor shall
he be deprived of liberty or property unless by a mode of procedure
prescribed by the General Assembly, and he shall have in all such
instances the right to tudicial review.

{emphasis added). Judicial review of 4 workers’ compensation proceeding is a constitutional right
in South Caroling, The rights provided under Article I, Seetion 22 extend 1o the Timits of duc
process:

| Wihen discussing  Article E Section 22, we have consistently
indicated that the protections provided under this section are the
equivalent of those afforded by the Due Process Clause of our state
and federal Constitutions.

5.C. Coastal Conservation League v. 8.C. Dep’t of Health and J avil. Control. 380 8.C. 349, 669
5.E.2d 899 (Ct, App. 2008). Due process necessarily includes the right to meaningful judicial
FeVICW:

The procedural component of the state and federal due process
clauses requires the individual whose property or hiberty interests
are affected to have received adequate notice of the proceeding, the
opportunity to be heard in person, the opportunity to introduce
evidence, the right to confront and cross-examine adverse witnesses,
and the right to meaningful judicial review.

Pangerlicld v. Stute, 376 8.0 176,656 S.E.2d 352 (2008) ( emphasis added). No South Carolina
case has clearly defined what particular process is required for “meaningful judicial review, hut
other cases discussing “meanin gful” point to the tempored nature of due process, “The fundamental
requirement of due process is the opportunity o be heard “at o meaningful time and in a meaningful
manner.™” N, Nat, Bﬂﬁ.&,sz.jﬁigﬂ!ﬁ;L.ﬁ,lai_f;glé;lawi,-iy_s:-\wg.k;m%_\.d;:u;ﬁg_i,;,3}}.@'-, 345 S.1.2d 485, 289 S.C.
309 (1985%) {citing Armstrong v, Manzo, 380 U S, 345 (1965)). In ;‘\xﬁ‘_;z};gi.s_ﬁ_r_}g,_ a father’s parental

rights were terminated without any notice to him. although his whereabouts were casily

ascertanable. When the subsequent adoption was finalized, and the natural father sought to set

a3
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aside the proceedings, he had multiple burdens of proof placed on him at that point that would not
have been placed on him had proper nutice been give. The Supreme Court of the United States
noted that “A fundamental requirement of due process is *the cpportunity to be heard.” 11 is an
opportunity which must be granted at a meaningiul time and in a meaningful manner,” A rmstrong,
IBOULS, at 552 (internal citations omitted), The Supreme Court held that the father's due process
rights were violated because he was not provided timely notice and as a result, additional burdens
were placed on him. 1d. at 551.

In S.C. Dep'tol Social

services v, Wilson, 352 8.0, 445, 574 S.E.2d 730 (2002), there was
a litigated allegation of child abuse against the minor’s father. The minor requested to 1estify
outside of the presence of the father, over the objection of the father. The father was excluded
from the courtroom but could still hear the testimony and had the opportunity to briefly conterence
with his lawyer prior 1o cross-examination. However, this Court found that this process did not
comport with due process:

[1}{ the child testifies at an intervention proceeding, the due process

right to confrontation requires the child testify in the presence of her

parent/defendant unless special circumstances are established.

Wilson’s ability to hear the minor’s testimony, discuss her testimony

with counsel, and cross-examine her were insufficient to satisfy due

process without the determination the minor would be traumatized

by testifying in her father’s presence. As conceded by DSS at oral

argument, the minor was the key witness against Wilson and she

may have been less credible if she had testified in his presence.

Because Wilson did not have the opportunity o be heard in 2
meaningful manner, his due process right was violated.

Id. 352 S.C. at 458, 574 S E.2d 730,

Armstrong illustrates meaningful (temporal) notice, and Wilson illusirates meaningful
(temporal} opportunity to be heard. Therefore, the right to meaningful judicial review must include
contemporaneity. Thig temporal requirement is reflected in Section 1-23-380, the companion

statute of Section 1-23-390: ~A preliminary, procedural, or intermediate agency action or ruling is
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immediately reviewable if review of the final ageney decision would not provide an adeguate
remedy.” S.C. Code Ann. 1-23-380. Looking at the plain language of 1-23-380, the provision for
immediate appeal is provided when an appeal ufter the passage of time is not adequate, The policy
embedded in Section 123-380 is what Petitioners” seck here,

Petitioners are further burdened because the application of the standard of review changes,
in workers compensation cases, the Commission ts the uliimate finder of fact. Huanter v, Patrick

Lonst. Co.. 289 S.C. 46, 47, 344 SE2d 613, 614 (1986): Russ v. Americ

an Red Cross, 208 8.0
490, 492, 381 S.E.2d 728, 730 (1989). The Appellate Court’s review of these findings of {act is
limited to determining whether the findings are supported by substantial evidence in the record.
See Lark v, Bi-Lo. Inc., 276 8. 130, 276 S.1:.2d 304 (1981). In the present case, the Appeliate
Panel issued its final order concluding that Martinez did not sustain a compensable mental mnyury
under the Act and that the proximate cause of her mental condition was not the investigation in
qucstion, but rather the subsequent death of u relative. Since the Appellate Panel’s Order finally
decided compensability, the issue on appeal should be whether substantial evidenice supports the
Commission’s findings that Martinez did not sustain a compensable injury, However, if the appeal
in this claim is deferred and the Appellate Panel is forced to adopt the unlawful “findings” of the
Circurt Court and issue an Order finding the claim compensable, then the issue on appeal i the
future becomes whether substantial evidence supports the Commission’s findings that Martinez
sustained a compensable mjury. This clearly places an additional burden on Petitioners. See Tiller
\"5‘A,.';__‘\__{_at"}__lf_f_ea,k_h__(.,.‘E'!}"ﬁ:_m_gj-,;i_i_’__., 334 S.C. 333, 513 $.45.24 843 {(1999)the posstbility of drawing two
nconsistent conclusions from the evidence does not prevent an administrative agency’s findings from

being supported by substantial evidence).
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Bone's interpretation of Section 1-23-390 violates Petitioner’s due process because i
allows for potential of forcing them to pay benefits over the course of several vears before having
a meaningful opportunity 10 be heard on appeal and because it changes the ulimale question on
appeal once the case is finally before an appellate court.

B. Given the perpetual cycle of remands, Petitioners are left without an
adequate remedy on appeal from a final judgement under Section 1-23-390.

I reality, there is a final decision in this case. Despite Judge Hayes's continued reversaly
and remands, which Petitioners maintain were ulawtul, the Appellate Panel has repeatedly
insisted that it hag complied with the Circuit Court’s directive. The Appellate Pancl spectfically
noted in its August 22, 2017 Decision and Order that “cognizant of our role as fact finders. we are
unable to reach any other factual conclusions than those that were made in our Decision and Order
for February 24M 20157 (SCWCC Decision & Order, dated 872272017, p. 3). At this point, the
parties are trapped in a perpetual eycle of remands. By continualiy remanding a case back to the
Commission, a circuit cour( Judge, who wants a denied case found compensable, can set an
impenetrable bar to defendants having immediate access 1o a higher court for review of the lower
court’s improper appellate review, Thatis exactly what has happened in this case. The case will
subjected to endless remands by the Circuit Court unti] the Appellate Panel finally succumbs to
the Circuit Court’s wishes,

This case is analogous to this Court’s recent decision in Russell v, Wal-Murt Stores, Inc,,
Op. No. 27875 {S.C. Sup. C1. filed Aprit 3, 2019). In Russell. the appeliate pancl remanded the
claimant’s change of condition claim to a single commissioner for a third time. The claimant
appealed to the Court of Appeals, and in an unpublished decision, the Court of Appeals held the
appellate panel’s remand order was not immediately appealable and dismissed the appeal. The

claimant then filed a petition for wrii of certiorari, which was granted. This Court reiterated that
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“One primary voal of the Workers® Compensation Act is (o provide quick and efficicnt resolution
of work-related injury claims so neither eraplovers nor cmiployoes become bogged down 1n
complicated and protracted Atigation.™ This Court determined that “the commission’s unnecessary
delays and repeated remands over the almost eight years since Russel] filed her change of condition
clatm frustrated the goals of the Workery’ Compensation Act.” This Court held the Commission’s
unrcasonable delay in making a (inal decision left the claimant without an adequate remedy on
appeal from a final decision under wection 1-23-380, and as such, held that the appellate pancl’s
remand order was immediately appealable.

Petitioners acknowledge that Russell dealt with an appeal under Section 1-23-380 and
remands by the Commnissian. and not Seetion 1-23-396 and remands by the circuit court. | lowever.
Petitioners contend that the same reasoning applied in Russell should be apphed to the present case
and any other case where an appeal may fall under Section 1-23 -390, 1f continuous remands and
appeals over an ej ght-vear period in Russell frustrated the goals of the Act, then it is more than
obvious that those same goals are frustrated in the present case. 1t is unconscionable that a sin gle
cireuit court judge can continuously break the chain of appealability, leaving Petitioners with no
recourse or method 1o appeal.

Further, while the Supreme Court held that the defendants in Bone had an “adeguate
remedy” because they could raise the issue of compensability on appeal from a final award from
the Commission, that remedy is simiply non-existent in this case. In the present case, despite the
Circuit Court’s attermn pts to unilaterally find the case compensable, the Appellate Panel hag
consistently held, and has made extremely detailed findings supporting its decision, that it does
not believe this casc is compeasable. This s clearly the Appellate Panel’s final decision/judgment.

The only adequate remedy Petitioners have 1o challenge the Circuit Court’s improper appellate
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review is fo appeal the case to 4 higher court. Failure to allow such appeal would be a clear
violation of Petitioners” due process rights.

Petitioners assert that Bone's inerpretation and application of Section 1-23-390 violuics
the duc process and equal protection rights of workers’ compensation defendants as a whole.
Howcever, assuming  arguendo  that Bone's interpretation  of Scetion  1-23-394 is  not
unconstitutional on its face, its application to Petitioners in the present case violates Petitioners”
due process and equal protection rights provided by Article I, Section 22 of the South Carolina
Constitution. Furthermore. the decision in Boge, and its application in this case, has locked this
case mnto a continuous cycle of remands, prevented Pettioners - as well as Respondent - from
obtaining any type of finality, and spoiled any possible interest in judicial economy. The only
remedy available o the parties is a review by this Courn,

CONCLUSION

For the reasons stated above, Petitioners respectiully ask the Court to grant their Petition,
review all of the prior Orders of the Cireuit Court and Appellate Panel, permit oral arguments,
reconstder this Court’s previous decision in Bane and its application to the present case, and issue
a decision finding: (1) that the Circuit Court has repeatedly exceed his scope of review, (2) that
these errors nullify the Circuit Cowt’s prior Orders. and (3) that substantial evidence supports the

Commission’s consistent decision fo deny the claim.

BY: gt 7 777
.. Brenn Watson
Zachary M. Smith
Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville. South Carolina 29607
(864) 327-3292
Date: August 14, 2019 Altorneys for Petitioners
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Mark Hayes, 11, Circuit Court Judge
Case No. 2017-CP-42-3726

Raquel Martinez,

Respondent,
v,
Spartanburg County and
S.C. Association of Countics
Seif-Insurance Fund. Petitioners.
NOTICE

Pursuant to Rule 245(c), SCACR, Res

pondent has twenty (20) days from the date of service
to serve and file a return to the Petition,

August 14, 2019 S s
f.. Brenn Watson
Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville, South Carolina 29607
(86415273292
Attorney for Appeliants
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THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM SPARTANBURG COUNTY

Court of Common Pleas

J. Mark Hayes, I1, Circuit Court Judge

Appellate Case No.: 2019-001382

Raquel Martinez, Respondent,
_.‘\,"ﬁ._.

Spartanburg County and SC Association
of Counties Self-Insurance Fund, Petitioners.

RETURN TG PETITION FOR A WRIT OF CERTIORARI

The Petitioner filed a Notice of Intent in the Court of Appeals on August 12,
2019 and a Petition for a Writ of Certiorari to this Court on August 14, 2019. The
Respondent was uncertain as to the nature of the Petition. Upon consultation, the
Respondent confirmed the Petition sceks to have this Court accept the matter in its
original jurisdiction under Rule 245(c). SCACR.! The Respondent opposes the Petition

and requests it be denied.

I. Rule 245(c), SCACR, requires a party seeking to have the Supreme
Court entertain an action in its original jurisdiction must file a
complaint setting forth the claim for relief in the manner gpecified in

! The Petition asserts jurisdiction under Article V, Section 5 of the South Carolina Constitution and
S.C Code Anno., § 14-3-310 (1976) and contains a Rule 245(c), SCACR, notice adviging the
Respondent she has 20 davs to respond. See also’ Article V. Section 8 of the South Carolina
Constitution.



Rule 8, SCRCP. The Petition does not include a complaint complying
with Rule 8 and should be denied.

The Respondent opposes the Petition because the Petition does not contain a
complaint setting forth the claim for relief in the manner specified by Rule 8, SCRCP.
Rule 8 SCRCP requires a short and plain statement of the grounds, including the
facts and statutes upon the court's jurisdiction depends, showing the Petitioner is
entitled to relief, and a praver for judgment. While this information may be gleaned
from the forty page Petition, they are neither set forth in short and plain statements
nor presented in a manner to which the Respondent can respond or raise defenses to.
The Petition does not comply with Rule 245(c), SCACR, and Rule 8, SCRCP, and
should be dismissed.

II.  Rule 245(a) provides the Supreme Court will not entertain an action
in its original when the matter can be determined in a lower court.
The Order challenged remanded the claim to the Commission for
further proceedings consistent with the Circuit Court's Order. The
Order interlocutory and the Petition should be denied.

Judicial review of the decisions of administrative agencies is guaranteed by
Article I, Section 22 of the South Carolina Constitution. The Respondent sought
judicial review when the Commission denied hey claim. As her claim arose prior to
the amendment of the Workers’ Compensation Act, her petition for judicial review was
heard before the Circutt Court. See! S.C. Code Anno., § 42-17-60, as amended July 1,
2007. The Circuit Court reversed the Appellate Panel but the Petitioner appealed his

decision. This Court ruled the Circuit Court's Order was interlocutory and remanded

the matter to Appellate Panel. See! Martinez v, Spartanburg County, 106 S.C. 532,



753 S.E.2d 430 (2014) citing Bone v. U.S. Food Service, 404 S.C. 67 744 S.E.2d 552
(2013).

On remand the Commission had limited jurisdiction. “After a remittitur is sent
down from an appellate court, the lagency] acquires jurisdiction to enfore the
judgement and take any action consistent with the appellate court ruling.” Mullen v,
Myrtle Beach Golf & Yacht Club, 313 S.C. 412, 438 S.E.2d 248 (1993); Christy v,
Christy. 317 8.C. 145, 452 S.E.2d 1 (Ct. App. 1994). Matters decided by the appellate
court cannot be reheard, reconsidered, or relitigated. even under the gulse of a
diffevent form. Ackerman v. MacMillian. 324 S.C. 440, 477 S.E.2d 267 (Ct. App. 1996),
5 C.J.S., Appeal and Error, § 975(a) (1993). That is not what happened.

As feund by the Circuit Court Judge. on remand, “{tThe Appellate Panel
proceeded to disregard this Court’s Order and issued a4 new forty-six page Decision
and Order on December 15, 2014 which, under the guise of making new findings of
fact to facilitate judicial review, reconsidered causation decided by the Court as a
matter of law, reversed this Court’s ruling on causation, again omitted the testimony
of the only witnesses who testified. and found the Petitioner and Officer [Johnson} did
not have law enforcement relationship.” Amended Order of Judge Haves, Case No.:
2017-CP-42-3726, p. 4, filed July 15, 2019. The Circuit Court again reversed and
remanded the claim to the Appellate Panel with specific instructions. The Petitioner
again appealed delaying the remand. The Court of Appeals dismissed the appeal as

interlocutory. The Petitioner filed 2 Petition for Writ of Certiorari that was



withdrawn, further delaying the claim. Finally, the claim was finally back before the

Appellate Panel.

As found by the Circuit Court Judge on remand the Appellate Panel again
disregarded the Circuit Court’s Qrder:

Despite the Circuit Court’s clear and specific instructions, the
Appellate Panel again disregarded this Court’'s Order for a second
time and reissued an almost identical Decision and Order
including the same findings on causation, again ignored the
testimony of the witnesses who testified quoted by this Court,
made the same flawed finding Deputy Martinez had no law
enforcement relationship with Officer Johnson this Court found
was clearly erroneous based on the substantial evidence in the
whole record, and failed to make a ruling whether the horrific
death of the infant child run over by her law enforcement father
with whom Deputy Martinez has a law enforcement relation made
the crime scene investigation extraordinary and unusual.

Amended Ovder of Judge Haves, Case No.: 2017-CP-142-3726, p. 5, filed July 15, 2019,
The frustrated Circuit Court Judge protested, *[The Respondent] has been denied due
process of law, denied a final Decision and Order of the Commission that complies
with the previous Orders of this Court for eight and half vears.” Amended Order of
Judge Hayes, Case No.: 2017-CP-42-3726, pp. 5 — 6, filed July 15, 2019. The Ciruit
Cowrt Judge lamented:

This Court 1s reluctant to remand this claim for a third time to the
Commission which has disregarded its previous Orders By the
same token, this Court is reluctant to decide the contested issues
because that could lead an Appellate Court finding this Court
overstepped its jurisdiction. Precedent explains that whether an
accident 1s compensable is a question of law when the facts are not
in dispute. Davaur v, University of S.C., 418 S.C. 627, 632, 795
S.E.2d 678, 681 (2016). While the Court believes a court could
decidde, as a matter of law, whether it is unusual and
extraordinary for a police to investigate the horrific death of a two
vear old infant run over by her police officer father with whomnt the



investigator had a law enforcement relationship, the Commission
has never attempted to answer this gquestion and the Court
believes it is appropriate for the Commission to answer this
question.

Amended Order of Judge Hayes, Case No.: 2017-CP-42-3726, p. 8, filed July 15

The Circuit Court cautioned the Appellate Panel:

This should not be interpreted to suggest this Court is powerless

2019,

to enforce compliance with its Order or will be reluctant to do so if

the Commission again refuses to comply with its Order. Those
powers include, but are not limited to, the power to punish for civil
contempt, to award costs including attornev’s fees to the
[Respondent], and to refer offending members of the Commission
to the appropriate bodies for judicial or professional sanctioning.
The Court admonishes the Commission that further unnecessary
delay complying with this Court’s Order ... will not be tolerated,
will be considered intentional and willful, and will be dealt with
accordingly.

The Notice of Intent and this Petition for a Wril of Certiorari have again del

final decision and here we are over ten vears later with no end in sight.

ayed a

Rule 245, SCACR, provides, “The Supreme Court will not entertain matters in

1ts original jurisdiction when the matier can be determined in a lower court in the first

instance...” The matter the Petition asks this Court action in its original jurisdiction

can still be decided by a lower court. The Order is interlocutory and the Petition

should be denied.

III.

Asking the Supreme Court to take a matter into its original
jurisdiction is an extraordinary writ. It is axiomatic such a writ
should be sought by a party whose rights have been prejudiced.
The Petition should be denied because the Petitioner benefitted
from, participated in, and condoned the unwarranted conduct by
the Appellate Panel.



The Respondent could not agree more with “Justice delayed is justice denied,”
especlally when the delay is caused by those whose duty it is to enforce the law. The
public interest involved is this matter, however, is not the public interest suggested
by the Petitioner. Injured workers have the right to receive quick and efficient
resolution of their work-related ingury claims. Kussell v. Wal-Mart Stores, Inc., 426
S.C. 281, 826 S.E.2d 863 (2019) citing Peay v. .S Silica Co., 313 5.C. 91, 94, 437
S.E.2d 64, 65 (1993). Movre importantly, there is a public interest in fundamental due
process guaranteed by Article 1, Section 3, the separation of powers guaranteed by
Article 1, Section 8, the right to a speedy remedy in the Courts guaranteed by Article
1, Section 9, and the right to judicial review guaranteed by Article 1, Section 22 of the
South Carolina Constitution.

When the Respondent first prevailed on judicial review, over ten years ago, she
sought judicial review. She prevailed and her claim was remanded to the Commission
for further procecdings consistent with the Circuit Court’s Order. When the remand
was heard before the Appellate Panel, the following colloquy took place between
Commissioner Susan Barden and the Petitioner's former attorney:

MR. KALE: Okay. May it pleasc the panel. First, let me address
Judge Hayes’ order and what it requires or implies. And I would
cite you to the very bottom sentence of page nine. He says, this
court is left to speculate if the proper analysis was applied by the
commission and whether the factual conclusions upon which the
law was applied has a substantial base in the record. If he says
that the record is not sufficient findings of fact that would allow
him to do a judicial review, then how can we laccept] all of this
other analysis as being a proper judicial review when he says he
can't make it. And that's what [ have a problem with, with Judge

Hayes. Judge Hayes, I think, is clear from his order what he
wanted to do in this case.



COMMISSIONER BARDEN: Right, right.

MR. KALE: And the fact is he’'s having his cake and eating it too.
COMMISSIONER BARDEN: By saying he has to speculate or he
can only speculate, but then ---

MR. KALE: And then he tells us — he’s supposedly telling the
commission where they went wrong. So [ think it’s very clear from
his order that the remand is to get sufficient findings of fact that
would support judicial review. And is not any kind of mandate
that you have follow his — anything clse that’s in his order. But
let me also, if [ may -

COMMISSIONER BARDEN: Do you think that we are bound by
his — they're a couple of things in here I don’t --
MR. KALE: I do not think you're bound by anything he puts in
the order, because he has already prefaced that he's remanding it
because are insufficient findings of fact, and he would have to
speculate as to what findings of the commission were and what the
conclusions of the commissioncr were. So I don’t think that you're
bound by anything that is in his order. (Emphasis added
This Court taking a matters in its original jurisdiction 1s an extraordinary writ
that should be granted only on the grounds of a special emergency. [t scems axiomatic
such a petition should be brought by a party whose rights have been prejudiced. The
Petitioner's rights have been prejudiced. They have not been required to pav
compensation or provide medical freatment. The Petitioner is not facing an
emergency. It is the members of the Commission who have repeatedly disregarded
the rulings of the Circuit Court who face being held in contempt if thev persist with
their unwarranted conduct.
After this Court ruled the Circuit Court’s Order was interlocutory and
remanded the claim to the Commission in Martinez v. Spartanbure County, supra.,
the Petitioner again filed a meritless appeal to the Court of Appeals, that was

dismissed as interlocutory, and a Petition for Certiorari to this Court, that was

withdrawn further delaying a final decision. The Petition should be denied because



the Petitioner lacks standing to complain of unwarranted conduct they benefitted
from, participated in, and condoned.

IV.  Inarecent decision, this Court ruled unwarranted delay in making
a final decision in a workers’ compensation case requires
immediate review to avoid the denial of an adequate remedy. The
Commission’s repeated refusal to conduct proceedings on remand
consistent with the Circuit Court’s Order has been unwarranted.
In the alternative to remanding the claim to Commission for a
fourth time, this Court should consider transferring jurisdiction of
the appeal filed by the Petitioner in the Court of Appeals to itself
to prevent further delay of an adequate remedy.

Heretofore, the Petitioner and the Circuit Court have felt constrained to seek a
final decision from Commission because of Bone v. U.S. Food Service, supra.. Since
appearing before this Court five years ago, the Petitioner and the Circuit Court have
repeatedly tried to get the Commission to comply with the constitution, the case law.
and the Circuit Court’s decision to no avail. In the recent case of Russell v. Wal-Mart
Stores, fuc., supra. however. thie Court ruled. “"We find the remand order is
immediately appealable because the commission’s unwarranted delay in making a
final decision requires immediate review to avoid leaving the appellant with no
adequate remedy on an appeal from a final decigion.” Id, 426 S.C. at 283. The Court
explained:

... this Court has struggled to foster quick and efficient resolutions
of work-related injury claims by discouraging the commission from
making repeated, unnecessary remands. In Bone v. U.S. Food
Service, we cited “lingering confusion in this area fof immediate
appealability] that has arisen after the passage of the
Administrative Procedures Act” as a basis for granting certiorari
to review the court of appeals’ dismissal of an interlocutory
appeal...  Ultimately, we denied an immediate appeal and

permitted a remand for a new hearing, ... but we highlighted the
prejudice employers and emplovees may suffer from delaving



appeal of interlocutory orders until after final judgment... The
dissent addressed the problem even more directly. Justice Hearn
wrote, “Moreover, the interests of judicial economy demand a
rejection of the majority’s view. Taken to its logical conclusion, the
majority’s position could have cases trapped in a cycle of remands
for vears.” (citations omitted).

1d., 426 S.C. at 286 In Russel/the delay was almost 8 years. In the present case it
has been 10 years with no end in sight. Like the Commission’s action in Russell the
Commission’s actions in the present case have demonstrated a willful and intentional
disregard of the decisions of the Appellate Court. It is time for this Court to take
action,
As an alternative to this Court taking the matter in its original jurisdiction, this
Court can take jurisdiction under Rule 204(b}, SCACR, .of the Notice of Intent filed in
the Court of Appeals on August 12, 2019, This Court can decide the 1ssues under .S
C. Code Anno, § 1-23-380(5), the Administrative Procedures Act, without infringing
on the Commission’s fact finding duties:
The court may reverse or modify the decision if substantial rights
of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decision are:
(a) in violation of constitutional or statutory provisions,
{(b) in excess of the statutory authority of the agency:
(¢) made upon unlawful procedurc:
(d) affected by other error of law!
(e) clearly erroneous in view of the reliable probative, and
substantial evidence on the whole record;
() arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

When the evidence gives rise to only one reasonable inference, the question becomes

one for the court to decide. Smith v. Union Bleachry/Cone Mills, 276 S.C.454, 280



S.E.2d 52 (1981); Lorrick v. S.C. Electric & Gas Co. 245 S.C. 513, 141 S.E.2d 662
(1965). The Court can affirm the Circuit Court’s ruling causation was established
based upon the unanimous opinions of the medical experts, including the Respondent’s
medical expert, as a matter of law. The Court can strike the Commission’s new
findings of fact 30 to 90 and ruling of law 3 made on remand reversing the Circuit
Court as having been made in violation of constitutional or statutory provision, in
excess of the authority of the Commission, or upon an unlawful procedure. This Court
can decide whether the Commission's refusal to consider the testimony of the only
witnesses who testified as to the conditions of the Respondent’s employment quoted
by the Circuit Court on remand was arbitrary and capricious or constituted an abuse
of discretion, This Court can decide whether the Commission’s findings on remand
the Respondent did not have a law enforcement relationship with the father of the
crushed infant were supported by the substantial evidence on the whole vecord. This
Court can decide whether the tragic and horrific death of a two year old infant
smashed like a watermelon when run over by her police officer father with whom the
Respondent had a law enforcement relationship made the crime scene imnvestigation
performed by the Respondent unusual and extraordinary as a matter of law.

The Commission has had five years to answer this gquestion since the last time
this case was before the Court. Their failure to comply with the Circuit Court’s Order
has forfeited they had to exclusively decide this issue. By assuming jurisdiction of the
appeal filed in the Court of Appeals, this Court will have the opportunity to end these

endless appeals and remands. If the Court finds the Respondent’s INjury was



compensable, it can remand the claim to the Commission to perform the ministerial
task of awarding benefits under the Act. And, finally, assuming jurisdiction of the
appeal will give the Court an opportunity to take whatever direct action it deems
necessary and proper to prevent members of the Commission from willfully and
intentionally refusing to follow the decisions of Appellate Courts in the future.

Respectfully Submitted
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i J Kevin Holmes
Davjd__ﬂ"_ Pearlman
The gteinberg Law Firm, L.L.P.
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Post Office Box 9

Charleston, South Carolina 29402
(843) 720-2800

and

Chadwick D. Pye

Chadwick D. Pye, L..1.C.

Post Office Box 6346

Spartanburg, South Carolina 29304
(864) 583-5658

Attorneys for the Respondent

Chavleston, South Carolna

Z3day of August, 2019,
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PROOF OF SERVICE

I certify that I have served a copy of the respondent’s Return for Petition for
Certiorari by depositing it in the United States Mail, postage prepaid on August 23,
2019, addressed to attornevs of record L. Brenn Watson Esquire and Zachary M.
Smith, Esquire, Wilson, Jones, Carter & Baxley, PA, 872 S. Pleasantburg Drive,
Greenville, SC 29607; and on The Honorable Jenny Abbot Kitchings, Clerk of Court,
SC Court of Appeals, P.O. Box 11629, Columbia, SC 29211; and on Chadwick D. Pye,
Esquire, P.O. Box 6346, Spartanburg. SC 29304; and on David T. Pearlman, Esquire
The Steinberg Law Firm, P.O. Box 9, Cha%eston, SC 294/92f009'
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August 23, 2019

J. Kevin Holmes
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~——— 61 Broad Street
Post Office Box 9
Charleston, South Carolina 29402
(843) 720-2800
Attorney for Respondent
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PROOF OF SERVICE

I certify that I have served the Joint Motion for Stay and Suspension of Briefing Schedule
on Respondent Raquel Martinez by depositing a copy of it in the United State Mail, postage
prepaid, on November 4, 2019, addressed to her attorneys of record, Chadwick D. Pye, Esquire,
Chadwick D. Pye, LLC, P.O. Box 6346, Spartanburg, South Carolina 29304 and J. Kevin
Holmes, Esquire & David T. Pearlman, Esquire, The Steinberg Law Firm, P.O. Box 9,
Charleston, South Carolina 29402-0009.

November 4, 2019 A) W—

L. Brenn Watson

Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
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Attorney for Appellants
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L. Brenn Watson 871 S, Pleasantburg Drive
Direct (864) 527-3292 Greenville, SC 29607
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November 4, 2019

The Honorable Jenny Abbott Kitchings R

South Carolina Court of Appeals ECE

P.0O. Box 11629

Columbia, SC 29211 Noy ¢ 5 01

Re:  Raquel Martinez vs. Spartanburg County SC COUn‘ of
Appellate Case No. 2019-001382 Appea[s
WCC File No.: 0515098 DOI: 4/4/2005
Carrier: South Carolina Association Of Counties - Claim No.: 58-218332
WIC&B File No.: 0560.00114

Dear Ms. Kitchings:

Enclosed for filing, please find the original and six (6) copies of the Parties’ Joint Motion for Stay
and Suspension of Briefing Schedule. Also enclosed are the following:

(1) Proof of Service of the Joint Motion for Stay and Suspension of Briefing Schedule; and
(2) A filing fee of $50.00.

71/ Brenn Watson
Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville, South Carolina 29607
(864) 527-3292
Attorney for Appellants

Enclosures

ce: Chadwick D. Pye, Esquire 1. Kevin Holmes, Esquire
Chadwick D. Pye, LLC David T. Pearlman, Esquire
P.O. Box 6346 The Steinberg Law Firm P.O. Box 9
Spartanburg, SC 29304 P.O.Box 9
(864) 583-5658 Charleston, SC 29402-0009
Attorney for Respondent (843) 720-2800

Attorneys for Respondent
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Re:  Raquel Martinez vs. Spartanburg County
Appellate Case No. 2019-001382
WCC File No.: 0515098 DOI: 4/4/2005 ."
Carrier: South Carolina Association Of Counties - Claim No.: 58-218332
WIJC&B File No.: 0560.00114

Dear Ms. Kitchings:

Enclosed for filing, please find the original and six (6) copies of Appellants’ Motion for Extension
of Time to File Appellants’ Initial Brief. Also enclosed are the following:

(1) Proof of Service of the Motion for Extension of Time to File Appellants’ Initial Brief; and
(2) A filing fee of $50.00.

1. Brenn Watson

Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville, South Carolina 29607
(864) 527-3292

Attorney for Appellants

Enclosures

cc: Chadwick D. Pye, Esquire J. Kevin Holmes, Esquire
Chadwick D. Pye, LLC David T. Pearlman, Esquire
P.O. Box 6346 The Steinberg Law Firm P.O. Box 9
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