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STATEMENT OF ISSUES ON APPEAL

I. '.'.’-DID THE ADMINISTRATIVE LAW COURT ERR' IN REFUSING TO GIVE,' |
- DEFERENCE TO DHEC S INTEPRETATION OF ITS HEALTH PLAN '

S I .DID THE ADMINISTRATIVE LAW COURT RELY ON FINDINGS OF FACT . -
"~ _ THAT ARE IRRELEVANT, CLEARLY ' ERRONEOUS,. AND LACKING =~ . -
- SUBSTANTIAL EVIDENCE IN ORDER TO CONCLUDE THE DEPARTMENT’S’-. T
- '_INTERPRETATION OF ITS HEALTH PLAN WAS ARBITRARY D hr T

‘II‘I.ff’f;.DID THE ADMINISTRATIVE LAW COURT ERR IN CONCLUDING THAT & *
' AFFECTED PERSONS LACKED NOTICE OF THE-PLANNED CLOSURE OF - = -
. THE CATHETERIZATION LABORATORY. = . L

e\ r:':DID THE ADMINISTRATIVE LAW COURT ERR IN FAILING TO GIVE.;
=WEIGHT TO THE INCONSISTENT POSITIONS - OF THE RESPONDENT‘ e -
_' DURING DHEC S REVIEW OF THE APPLICATION ' h
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STATEMENT OF THE CASE -

‘ Th1s proceedmg mvolves a smgle Certlﬁcate of Need (“CON”) Apphcatlon for the
_ establlshment of dragnostlc cardlac catheterlzatlon services in Berkeley County, South Carolma
Appellant Roper St Francrs Hospltal——Berkeley (“Roper Berkeley ) is one of four ‘hosp1tals that

comprlse :the Roper St Franc1s Healthcare System (“Roper St Franc1s”) The CON Apphcatlon , |

‘proposmg to estabhsh dragnostlc cardrac catheterrzatlon servrces at the 50 bed hospltal bemg " "

constructed at Carnes Crossroads in Berkeley County was ﬁled on May 9, 201 6. (R. p. 753) Roper
";'Berkeley proposed that upon approval of the CON Apphcatlon the. dragnostlc cardlac‘ a
-catheterrzatlon laboratory in whrch cardrac catheterlzatlon servrces are performed at Bon Secours |
St- Francrs Xav1er HOSpltal (“St. Franc1s ) a srster fac1l1ty to Roper Berkeley w1th1n the Roper St E

- Francrs System would be permanently closed to’ cardlac catheterlzatlon serv1ces

The Department of Health and Env1ronmental Control (“DHEC” or “the Department”)‘u. )

: _rev1ewed Roper Berkeley s CON Appllcatlon under the 20] 5 South Carolma Health Plan (“2015 -

Health Plan”) and subsequently approved 1t on July 25, 2016 On August 17 2016 Roper St. - o

F rancrs notlﬁed the Department that it permanently closed the dlagnostlc cardlac catheterlzatlon. )

| ‘;{Vlaboratory at St Fran01s effec‘uve August 1 2016 On September 21 2016 Respondent Trldent e i

C "Medrcal Center, LLC d/b/a Trldent Medrcal Center (“Trldent”) ﬁled a Request for Fmal Review b

Conference with the DHEC Board Wl’llCh was demed without review. Trldent then;requested a

contested case hearmg in the Admmlstratlve Law Court (“ALC”) challengmg the Department S. L B

: jdec1s1on to approve Roper Berkeley s CON Appllcatlon for the estabhshment of dlagnostrc cardlac S

' catheterlzatlon servrces in Berkeley County Trldent challenged the Department s dec151on on the o

grounds that Roper Berkeley S CON Apphcatlon did not comply with the 2015 Health Plan. (R p



44) The parties filed pr.ehearing .stat'e‘m'ents 1n acc_ordance with the Rules of the ALCV. (R p,.222;

'R.vp;238'Rp244) . . | o
The part1es conducted drscovery and prepared the matter fora hearmg Prror to the hearlng, h

' | the partres entered a Strpulatlon of Facts that among other thmgs 11m1ted the. scope of the contested

issues to the smgle issue of whether the Roper Berkeley CON Apphcatron substantrally complled .

- _w1th the 2015 Health Planv or more specrﬁcally, Standard 3 of the Standards for Dlagnostrc Cardlac |

Catheterlzatlon servrces (R. p 261) Prior to the commencement of the hearmg, Roper Berkeley'

j subm1tted a'pre- trral memorandum on statutory constructron and agency deference doctrme (R p o

T 248) A. contested case hearmg on the metits’ was held before the Honorable H W Funderburk Jr

o ""'-w.--\on J uly 24 and 25 201 8, for a total of two days of testlmony Durrng the hearmg, all three part1es:" S

K presented w1tnesses and offered exhlbrts in support of the1r respectrve pos1t10ns A total of three w

.,f‘, N

- wltnesses testrﬁed at the hearrng, and the ALC adm1tted 18 exhrblts in ev1dence The followmg:
- two wrtnesses were des1gnated as experts.rn the noted ‘areas of expertlse Damel Sulhvan m the v' i
areas of health plannmg and the Health Plan on behalf of Trident and Katherme Platt in the areas'j

. of health plannrng and the Health Plan on behalf of Roper Berkeley. (R p- 264) n add1t1on to these." ‘
two experts the Court heard testrmony from Louls Eubank Chref of the Bureau of Healthcare
Plannmg and Constructlon for DHEC | B : | |
On December 3 2018 Judge Funderburk 1ssued an Order reyersmg the Department s";;.
| ‘ de0151on to approve Roper Berkeley s CON Applrcatron thereby denyrng Roper Berkeley S CON‘-'»' ’- "
Appllcatron R. p.. l) Roper Berkeley ﬁled a ‘motion to alter or amend the Judgment on December
13 2018, pursuant to Rule 59(¢) of the South Carolma Rules of Civil Procedure (“SCRCP”) and
. Rule 68 of the Rules of Procedure for the ALC (“SCALC”) (R p. 153) On January 5 2019,

- Trldent filed a response to Roper Berkeley s motion to alter or amend. (R. p. 1‘87) OnJ anuary. 14,
. . N N tel T, . . ) . ' T ~.' o



2019, Roper Berkeley filed a reply to Trident’s response in further supportof its motion to alter or
amend (R p 202) Thereafter on January 18, 2019, Trident submrtted a “sur reply in opposition
to Roper Berkeley s motron to alter. or amend (R p. 215) F 1nally, on February 21, 2019 Judge _

Funderburk 1ssued an Amended Flnal Order Wthh was stated to substltute the prev1ous December

3, 2018 F1na1 Order (R p 20) The Amended Flnal Order’ relterated Judge Funderburk’ prev1ous e

decrslon to reverse the Department S approval of Roper Berkeley s CON Appl1cat10n

Roper Berkeley respectfully d1sagrees w1th the ﬁnal de01sron of the ALC and strongly o

'belreves that the ALC erred in reversmg the Department S approval of the CON Apphcatron and L

' : erred in concludlng that Roper Berkeley s CON Apphcatlon farled to substantlally comply wrth'

' .‘Standard 3 of the 2015 Health Plan. Accordlngly, Roper Berkeley has ﬁled this appeal seekrng to
' relnstate the Department S approval of the CON Appllcatron reversrng the decrsron of the ALC

STATEMENT OF FACTS

ThlS matter arrses under the regulatory program by whrch“’Certlﬁcates of Need are 1ssued AR

',by the State of South Carolma for the development of health care facrlrtres and serv1ces in th1s-' .

State The regulatory scheme consists of the. State Certrﬁcatron of Need and Health Facﬂlty o

chensure Act (“CON Act”) S. C Code Ann. § 44 7-110, et seq the regulatlons promulgated" o

thereunder 24A S C. Code Ann. Regs 61 15 (“CON Regulatrons”) and, a Health Plan whrch 1s

revised at least b1annually The purposes of the CON Act and thus the regulatory program 1tse1f

) . are to promote cost contalnment prevent unnecessary dupllcatron of health care facrhtres anda S

e services,. gulde the estabhshment of health facrlrtles and servrces whrch w1ll best serve publrc

| 'needs and’ enstre- h1gh qualrty services are provrded in health facﬂrtles 1n thrs State.” See S. C o
Code Ann § 44 7-120. The prrmary vehrcle by whrch the CON program 1s 1mplemented ‘and. 1ts
stated goals achreved is the requrrement that a healthcare provrder apply for, and recerve a CON -

- ,
from DHEC prior to undertaklng certarn— major projects or providing certarn new services. See S.C.



Code Ann §§ 44 7 120 160 In determmmg whether to grant or deny an appl1cat10n for a CON

.“";-

. ¥ -
the Department evaluates the proposed prOJect under the rev1ew cr1ter1a found 1n the CON
. l- P B -t . LR
Regulatrons and under the pol1c1es and standards set forth in the appl1cable South Carolma Health k :

. @Plan.}S‘ee'-z: atl§ 44 7 210(C)

, _fcard1ac catheterrzatron serv1ces 1n the then apphcable servrce area were the Medlcal.Umvers1ty of

South Carolma (“MUSC”) Roper Hospltal St Franc1s Hospltal and Tr1dent (R p 22) MUSC

VA d1agnost1c catheterlzatron isa procedure that mvolves threadrng a catheter through ar vessel
~and us1ng 1mag1ng equrpment to photograph what is happenmg in those Vessels (R p 640 llnes

2 -13).:- Lo . o
2 Card1ac catheter1zat1ons are performed in catheter1zat10n laborator1es Laboratones may be ; o

des1gnated as provrdmg only d1agnost1c catheter1zat10n serv1ces ‘or may be. des1gnated as a




is also the only provider in the State of South Carolina that performs pediatr_ic catheterization
‘ services.ll(R‘;. p. 1244) The ROper St. Francis System ’had a total of -four (4)' catheteri‘zation‘
labo’rator‘i.es '(“cath-:labs”). three (3) comprehenswe cath labs at Roper Hospltal and one (1) -
dlagnostrc cath lab at St Francrs (R p-28) In 2014 St Francrs reported in 1ts Joint Annual Report
(“JAR”) to- the Department that 4 diagnostic catheterrzatron procedures had been performed in its
cath lab (R p. 28) In 2015 St. Francrs reported in 1ts JAR to the Department that 2 dragnostlc ‘

catheterrzatlons had been performed (R pp- 28- 29) In that same trme perlod Roper Hospltal

performed 1,578 dlagnostrc and 896 therapeutlc procedures for a total of 3 370 equlvalents (or

1, 123 per lab) 1n 2014 and 1 568 dragnostrc and 883 therapeutlc procedures for a total of 3, 334 .

. ‘_ equlvalents (or 1 111 per lab) in. 2015 (R. p 776) In stark contrast the utrhzatlon of the Roper
Hosp1ta1 cath labs was in excess. of 90% of capacrty in 2012 through 2015. (R p 776) The -
uncontroverted testrmony was the underut1112at1on of the St Francrs cath lab was a result of the

) close prox1m1ty between Roper Hospltal and St Francrs and the referral practrces and tendenmes
L of the treatrng phys1c1ans (R p- 683 hnes 14 20) The two hosp1tal campuses are roughly seven - ,‘ |

ti‘ ‘ Er: mlles apart both on the Charleston penrnsula (R p 747 11ne 25 p 748 11ne 6) . |

| thh the exceptlon of the dlagnostrc cath lab at St. Fran01s Hosp1ta1 all of the prov1ders of ,

.; ZCardrac catheterlzatlon' servrces in the serv1ce aﬁrea. reﬂected 'hlgh utlltzatron. ‘A(R.v p..-1244)
Moreover, the 'Sub_s_e_quently enacted '20] 'v7-2l0‘161’.;South‘ :‘édrolina Health Plaﬁ, 1n effect:as of the
contested case heari_ng;- re’duced'wthve utilfrgation th-r‘es_hold_‘for approvalrof new diag’noStic‘cardiac o

1

comprehens1ve catheterlzatlon laboratory 1f both dlagnostlc and therapeutlc catheterrzatrons are
provided. Roper Berkeley’s CON Application seeks to provrde only dlagnostlc catheterlzatrons in
a diagnostic catheterization laboratory.

3 Equivalents are used in evaluating capacity for cardiac catheterrzatlon services, with diaghostic
‘cardiac caths welghted as 1.0 and more complex procedures weighted at greater than 1.0 (i.e. -
therapeutic cardiac. caths are weighted as 2.0, pediatric diagnostic cardiac caths are 2 0, and
pediatric therapeutrc cardiac caths are werghted as 3.0). (R. p 1168) '



: ‘ Regulatron 61 15 (R p. 264 R pp ll70 ll7l) SC CodeAnn Regs 61 15§802

catheterization services from 500-to -350 procedures annually.-‘(R. p. 534' line 19—p535 ,line 14) .

Prior to the contested case hearrng, Trident abandoned any challenge to DHEC’s approval of the -
- CON Applrcatron based on whether the cath labs at Trrdent Roper Hosprtal and MUSC satlsﬁed_=1

- _ | the utrhzatron threshold under Standard 3 of the 2015 Health Plan (R p. 261 R. p 22) As a result | |

. A_“‘and as’ set forth in" the Stlpulatlon of Facts there was no challenge to the Department s 5

determrnatron that Roper Berkeley s CON Applrcatlon satrsfied all other requrrements of the ER

' Health Plan 1nclud1ng Standard 4 and satrsﬁed all"of the prOJect review crrterra appllcable to the

.'proposed pI‘OjeCt 1nclud1ng the communrty need crlterlon and adverse effects crrterron 1n

r '

Roper Berkeley S CON Apphcatron proposed to establrsh dlagnostrc cardrac'a_ R

catheterlzatlon servrces at the Roper Berkeley Hosprtal under constructron in Goose Creek

’Berkeley County (R p 753) Prror to Roper Berkeley frlrng its CON Applrcatron East Cooper"‘

- Medrcal Center (“East Cooper”) alsoﬂﬁled a CON Apphcatron to establrsh a cath lab in Mount kS

. "Pleasant (R p 1012 R. p 28) Roper Berkeley notrfred DHEC by letter that 1t was an’ affected e

. person wrth respect to East Cooper S CON Applrcat1on on Aprrl 20 2016 (R p 1080) S C Code._ .

o Ann § 44 7 210 DHEC notrﬁed the publrc that the Roper Berkeley CON Applrcatlon had beenf |

’ accepted for ﬁhng and deemed cornplete in the May 27 2016 State Regrster in accordance wrth.i’

:‘j,'the CON Act (R pp 965 976) S C Code Ann, §§ 44 7 200(D) -210(A) Durrng staff revrew :f“‘ | no

Trrdent partrcrpated as an affected person wrth respect to Roper Berkeley s CON Applrcat1on but :

not to East Cooper ] CON Appllcatron even though both Applrcatlons sought to establrsh o

- ‘dragnostlc catheterlzatron services in the servrce area in. Wthh Trldent provrdes srmrlar services.
e -'(R p 28) Trrdent ] expert testrﬁed that Trrdent was. not concerned about the East Cooper CON.-'. ‘ g

Applrcatlon R. p. 415 lrne 22 p 416 lrne4 R p 420 lrnes 6 16)



LOUIS Eubank the CON Program D1rector for DHEC at the t1me served as the staff '
. teviewer of East Cooper s CON Appllcatlon (R.p. 30) lt was as a result of East Cooper ] posrt1on_ , |
in its CON Apphcatlon that the cath lab at St. Francis should not be consrdered in DHEC ] rev1ew-

Aunder the 2015 Health Plan that Mr Eubank approached Roper St. -Francis regardmg the

. underutlllzatron of the St. Francrs cath lab (R p. 31) Mr Eubank requested that Roper St. Fran01s - |

= propose a solutlon i order to avo1d potentlal enforcement proceedmgs agamst St. Franc1s (R p . ‘

31) In response to DHEC s request for a proposal as an alternatlve to contested enforcement

: 'proceedmgs,'__ Roper St. Francrs proposed to close the cath lab at St. Francrs 1f the Department"':: .

N approyed a CON Application to ‘vadd diagnostic catheterlzation' services at Roper-Berkeley.

. Hospital. (Rp 31) The net result of the proposal was that the Rop’erf St. ‘Francis System Would .

. still have four (4) cardiac_cath labs, but one cath lab would be betiér distributed in Berkeley . ..

B Cou'nty 1

Both East Cooper and Roper Berkeley S CON Apphcatlons were reV1ewed under the 201 5 RO

: Health Plan Wthh was enacted August 13; 2015 (R p. 33) Trldent opposed the Roper Berkeley ' |

- 'CON Apphcat1on durmg DHEC staff review, but- elected not to oppose the East Cooper CON .

Apphcatlon (R p 28; R p 415, hne 22— p 416 hne4 R p 420 lmes 6 16) Trldent ] grounds o ‘.

‘L for opposrtlon are found in two letters to the Department one of wh1ch was authored by Tndent s
~ | health planmng expert, Mr. Sullrvan (R p. 939 R pp 942 953) In a dec1sron letter dated July 25 _‘ o
2016 Mr Eubank approved Roper Berkeley s CON Appl1cat10n to add d1agnostlc catheterlzatron

_services to Roper Berkeley Hospital, cond1t1oned upon the closure of the St Fran01s cath lab. (R o

4 As reﬂected in the record, Roper St. Francis did not agree with the Department ] behef that the "

“cardiac catheterization program at St. Francis Hosp1tal was in violation of any prov1sron that would

warrant enforcement proceedrngs (R p. 1081)



p 35; R. p. 958). On the same day, Mr. Eubank also approved East Cooper S CON Applrcat1on to

7 add dragnostrc catheter1zat10n services in Mount Pleasant (R. p. 35)

In a letter dated J uly 26 2016 DHEC requested conﬁrmatron from Roper St. Francrs that

\

' ;the St Francrs cath lab would be closed no  later than August 26 2016 (R p 35; R. p. 978) On", :

L ',August 17, 2016 St. Francrs notrﬁed the Department that it had closed the cath lab to dragnostlcP ",_ '

/cardrac cath services as of August l 2016 in accordance w1th the proposal in the CON Applrcatron .

'and the condrtron of approval (R P 35 R P 979) Trrdent subsequently challenged the‘ :

' Department S authorrty to approve Roper Berkeley s CON Applrcatron in comphance w1th the

2015 Health Plan but notably chose not to challenge the Department S authorlty to approve East' ‘ e

‘::.Cooper S CON Applrcatron whrch was approved on the same day usrng the same Standards in the -

. a,\o;’l

~;__';-,same Health Plan That Tr1dent has strenuously challenged and sought to foreclose Roper St

' Franc1s s presence in Berkeley County is a matter of wrdespread publrc knowledge not the least o

B of whrch berng the 6 year legal battle to begrn constructlon on the ﬁrst hosprtal in Berkeley County, ‘ E

~'/

' whose doors ﬁnally opened on October 4, 2019 albert wrthout dragnostrc cardrac catheterrzauon‘f"; , =y

~f"serv1ces such servrces also no longer avarlable at St Franc1s Hosp1ta1 because of Roper St SRR

~~"'Francrs S complrance wrth the Department S drrectrves

STANDARD OF REVIEW

“The Admrmstratlve Procedures Act (APA) estabhshes the standard of review for appeals

. ‘fr“om‘ the ALC ” Abel v. S C Dep-t 'ofHealth and Envtl“ Control 419 S. C 434,.437, 798 S.E. 2d .' :

‘ ~445 446 (Ct App 201 7) (quotat1on omrtted) The APA prov1des that th1s Court “may reverse or-'
'. Vmodlfy the dec1s1on 1f the substantrve rrghts of the petrtroner have been preJudlced because the i
~ﬁnd1ng, concluern or de01s1on is:

(a) in vrolatron of const1tutronal or statutory provrslons

(b) in excess of the statutory author1ty of the agency,



‘ (c)’ made upon unlawful procedure'
(d) affected by other error of law

(e) clearly erroneous in V1ew of the rel1able probatrve and substantral evrdence on the

whole record or - : S -
(f) arb1trary or caprrcrous or characterrzed by abuse of drscret1on or clearly unwarranted
. exercise of discretion. : : :

S C. Code Ann. § 1 23 6lO(B) “Substant1al ev1dence is not merely a scrntrlla of evrdence ner is .

it evrdence v1ewed blmdly from one srde > Marlboro Park Hosp v. S.C. Dep tof Health and Envtl
: Control 358 S.C. 573 580 595 S E. 2d 851, 855 (Ct App 2004) The petrtroner in the contested

case proceedmg' “bore the burden of prov1d1ng that [the] requested certrﬁcate of need should be
o ‘_denred ” Id at 581 595 S.E. 2d at 855 see also S. C Code Ann § 44 7 ZlO(E)

ARGUMENT

L. THE ADMINISTRATIVE LAW COURT ERRED IN REFUSING TO GIVE
. DEFERENCE TO DHEC SINTEPRETATION OF ITS HEALTH PLAN

The fundamental 1ssue 1n drspute and now subject to thrs appeal is whether Roper‘ '

Berkeley S CON Apphcatlon to add dragnostrc cardrac cath servrces at the Roper Berkeley

Hosprtal under construct1on in Goose Creek was in complrance w1th the 2015 Health Plan as‘”:"” o

: determmed by DHEC and, more spec1ﬁcally, whether DHEC’s determrnatron that the St: Fran01s

cath’ lab was not an exrstmg lab for purposes of Standard 3in the Health Plan was entrtled to

L 'l-f B deference by the ALC The ALC s reversal of the Department and den1al of the CON Applrcatron. :

was based on the ALC ] d1sagreement with the Department s bellef that the evaluatlon of what are
" exrstrng labs” for purposes of plannrng add1t10nal d1agnost1c cardiac cath services can be a future

. 'pomt in t1me (vzz when the CON is 1ssued to the apphcant) as opposed to the ALC’s acceptance

- of Trrdent S argument that 1t must be evaluated at the t1me the CON applrcatron is ﬁled and . »

.
i

. revrewed Roper Berkeley submrts there isno evrdence to support that DHEC’s s 1nterpretat10n was
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' _arbitrary, capricious5 or manlfestly contrary to th_e Health'Pl‘an, and a's such the ALC’s reyersalof '
the'Department;s decisi-on vyas in error.- : | - ‘
A . The South Carollna Health Plan and Rules for Interpretatlon‘ o
The South Carolma Health Plan is a plannmg document promulgated by DHEC 1n‘ e
accordance wrth the leglslatwe mandates found in the CON Act Wthh prov1des that DHEC “1s»
A desrgnated the sole state agency for control and admmlstratlon of the' grantmg of Certlﬁcates of N

-

' 4 Need and hcensure of health fac111t1es and other act1v1t1es necessary to be carrled out under” the_- E

| ,Act S C Code Ann § 44-7- 140 Among the dutres of the Department under the CON Act 1s-_

_-v, ,. 'preparatlon and promulgatron of the South Carolma Health Plan w1th the adv1ce of a health -

| plannmg commrttee whrch is then approved by the DHEC Board The Health Plan must address,'-':" '

and 1nclude prOJectrons and standards for spec1ﬁed health servrces and equlpment Wthh have aff::fn‘ '

_ potentral to substantrally 1mpact health care cost and access1b111ty ” Id at § 44 7- 180(B) Here the _

S ALC concluded that an undeﬁned term m the South Carolma Health Plan had a meanmg dlfferentt » g o

’A.than the Department S 1nterpretat10n and that the Department S 1nterpretat10n was therefore

arbrtrary and not Worthy of deference That at- 1ssue undefmed term is- found in the Standards for-i R |

o ';,,Dlagnostlc Cardlac Catheter1zat1on Servrces in: the 2015 Health Plan (R pp 1167 1171)

It is. undrsputed that the Health Plan is’ the Department s document and 1s subJect to*L

1nterpretat10n by the Department in carrymg out the statutory responsrblhtres set by the General ’;_

( L Assembly S. C Code Ann §§ 44 7- 140 180 see also R . 388 lrne 16 p 389 lme 5 R P

390 lmes 2- 4 As the agency charged not only w1th the creation of the Health Plan but the overall -

' . =responsrb111t1es for operatlon and control of the CON Program 1t 1s the Department s 1ntent that"-'i_

‘ .

I prevarls in 1nterpret1ng the meanmg of the Health' Plan See S.C. Code Ann. § 44 7- 140 see also
o b'Marlboro Park Hosp 358 SiC. at 578 79 595 S E 2d at’ 854 As noted by the Umted States

Supreme Court in the seminal op1n1on of Chevron U S.A., Inc V. Natural Resources Defense
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Co.'un'sel, :lInc., 467 U.S.. 837 (l98-4_), it has long been the j‘udicl'al policy of this co_untry‘that courts
mUSt defer" to're‘asonable agency constructions of statutory provisions that the agency is charged
Wlth admmlstermg See Chevrort 467 U.S. at 844 (“We have long recognlzed that con51derable
:welght should be accorded to-an executlve department s constructlon of a statutory scheme it is
entrusted to admlnlster and the pr1n01ple of deference to admlmstratlve 1nterpretatlons ”) The ~
- General Assembly has spec1ﬁcally instructed that the ALC shall‘glve cons1derat10n to ther
prov151ons of [APA] Sectlon 1 23 330 regardmg the department S spec1ahzed knowledge ”S.C.

-Code Ann § 44 1 60(F)(2) That prov1s1on of the APA 1nstructs that DHEC s exper1ence .

g techmcal competence and spec1ahzed knowledge may be utlhzed in the evaluatlon of the 'j,{’ ’

ev1dence ” S C Code Ann §- 1 23 330(4)
When 1nterpret1ng a regulatlon the ALC and thrs Court employ the same rules that govem‘ .

- ._- the constructron of statutes See Murphy V. S C Dep t of Health & Envtl Control 396 S. C 633 _

‘ ‘"‘639 732 SE2d 191 195 (2012) L1kew1se statutory constructron pr1nc1ples apply to° the l S

| 1nterpretatron of the Health Plan Trzdent Med Ctr 412 S C at 355 772 S. E 2d at 184 (“[ Ve .
'» may 1nterpret the State Health Plan usmg the rules of statutory constructlon apphed to regulatlon -
w1th one caveat each sectlon .of the State Health Plan‘must be read as a whole ) Though
<-g1nterpreted usmg the same pr1n01ples the Health Plan is’ not approved by the General Assembly
;'and the CON Act does not mandate a narrow or strict 1nterpretat10n of the: Health Plan Compare
Evenzng Post Pub Co 12 Berkeley County School Dzst 392 S.C. 76 82 708 S: E2d 745 748
_ (201_ 1) (‘_‘FOIA 1s remedral mvnature'and_ should be hberally construed to carry out 1ts purpose.’_’);
Pea"y v, US Silica Co.,313 s.cL 9“1’ 941 4-37 S.E.2d 64, 65 {1995) (“To give. erfect to this legislative
. intent, Workers compensatlon statutes are construed 11berally 1n favor of coverage ”) fInstead the

/ CON Act requlres that in order to be approved an apphcatlon must “comply” with the Health Plan

12



(Sectron 44- 7 210(C)) and DHEC cannot approve an appl1cat1on that is 1ncons1stent” with the
o Health Plan (Sectlon 44 7- 180(B) Determmmg conszstency and compltance necessar1ly requlres"’_:- .
the exercise of Judgment by the Department in review of an appl1cat10n and Tr1dent s expert ;

conceded there is no deﬁmtlon for what is “cons1stent wrth the Health Plan or for what it means B

to satlsfy” the standards in the Health Plan (R P 460 lme 18 -~ p 461 lme 8) There is noi AR

:requ1rement that an. appl1cat10n “str1ctly comply” w1th the Health Plan (R p. 398 lmes 4 7);}_ =

Deference 1o agency 1nterpretat10ns ‘is all the- more warranted” where ‘a complex and h1ghly"r‘ L

‘ '.,techmcal regulatory program 1s 1nvolved and the 1dent1ﬁcat10n and class1ﬁcat10n of relevant A

‘ '_" cr1ter1a enta1l the exerc1se of Judgment grounded in pOlle concerns ” T homas Jeﬁ”erson Unzv -

d l»; ;,,'

V. Shalala 512 US. 504 512 (1994) (mtemal quotatlons omltted)

e B ~ The Approprlate Analysns on. Rev1ew

o ‘ ' 1 O T he two-step process for agency deference

‘ ln South Carolma f[]he constructlon of a statute by the agency charged w1th 1ts'~. e

o admmlstratlon w1ll be accorded the most respectful cons1derat10n and w1ll not be overruled absent:{.r”?‘ .

4 P

B comp ellmg reasons.” D“”’O” v.8.C. B of Exam'rs in 0pt0metry, 2918, c 21 223 3538E2

. 132 133 (1987) (reversmg lower courts reject1on of Board’s 1nterpretat1on of l1cen51ng{:,’-"*.'-if-w RO

: :'requlrements and authorlty to requlre addrtlonal exam1nat1on) The mattet of agency deference N

R 'and partlcularlv the deference to DHEC w1th respect to its’ own regulatlons was d1scussed at length_"j; FRETa :

m Kiawah Development Partners : II V. South Carolzna Dep'a’rtment of Health and Envzronmental -
; ‘Control 411 S.C. 16 766-S. E 2d 707 (2014) (herein “Kzawah I]’) In Kzawah 1, the Supreme .

‘ Court deta1led the two step process for determmmg when agency deference is approprlate
‘ First, a court must determme whether the language of a statute or regulat1on dlrectly :
- speaks to the issue. If so, the court must utilize the clear meaning of the statute or.-
" ‘regulation. If the. statute or regulat1on is silent or amblguous w1th respect to thev
. specific issue, the court must give deference to’ the agency’s interpretation of the-
»‘statute or regulatlon assummg the mterpretat1on is worthy of deference '
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Id. at 32- 33 766 S.E.2d at 717 (internal quotat1ons omrtted) (cmng Brown v. Bi-Lo, Inc 354 S.C.

436 440 581 S. E 2d 836 838 (2003) and- Chevron USA. v. Natural Res Def. Counczl Inc 467 s

U. S 837 (1 984)) The Supreme Court reiterated, “our deference doctrine prov1des that courts defer

L to an adm1n1strat1ve agency S 1nterpretat10ns with respect to the statutes entrusted to its

- admrnrstratron or.its own regulatlons unless there isa compellzng reason to dszer ” Kzawah II 411 .

r."

=

S C at 34 766 S. E 2d at 718 (1ntemal quotat1on omltted) (emphas1s added) Compellmg reasons .
to differ exist only if the 1nterpretatlon is ¢ arbrtrary, capncrous or mamfestly contrary to the
statute .Id. at 36 766 S E 2d at 718 (quotlng Chevron 467 U S at 844)

In Kzawah 1I, the Department S 1nterpretat1on of the area “to be consrdered in whether to. -; '
permrt the construct1on of a bulkhead and reventment along.the shorellne of Kravyah Island .

pursuant toa Department regulatron was I‘Q] ected by the ALC as bemg contrary to the meanmg of

area w1th1n the regulatron Kzawah II 411 S C at 32 766 S E 2d at 717 In reversrng the ALC "4 e

A' the Supreme Court held that “DHEC s 1nterpretat1on is nerther arb1trary, capncrous nor mamfestly. K
e contrary to the statute To the contrary, DHEC ] 1nterpretat10n is reasonable and consrstent wlth
1ts statutory authorlty ». ]a’ at 35 766 S E2d at 719. The Kzawah I Court consrdered all of the ,
authorrty vested in the agency to enforce and adm1n1ster the coastal zone management program,
. as well as the stated pollc1es behlnd the empoyvenng Act to conclude the Department s
. 1nterpretat1on was sound. See id. | . | ‘

. 2 _ | Standard 3 is szlent or ambzguous as to what is an \exzstzng lab K |

| 'i"f’» In the Health Plan under wh1ch the Roper Berkeley CON Appl1cat1on was revrewed L

_' '_Standard 3 of the D1agnost1c and Mobile Card1ac Cathetenzatron Serv1ces Standards,_- prov1des: “
| New ’dlagnosnc catheterrzatron serv1ces including moblle services, ‘ shall' be .
approved only if all existing labs in the. service area have performed a minimum of

500 diagnostic catheter1zatron procedures per laboratory durmg the most recent
_year. : .
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-(R.p. 1171) Relevant to the issuehere‘ is the definition of the service area in Standard 2:

. Theservice area for a dragnostlc catheterization laboratory is defined as all facilities
within 45 minutes’ ‘one way automobile travel time; for comprehensrve cardiac

~  catheterization laboratoriés the service area 1s all facilities within 60 minutes’ one - -
way automobile travel time; a pediatric cardrac prograni should serve a population
', encompassrng at least 30, OOO b1rths per year, or roughly two mllhon people ‘

E (R pp 1170 ll7l) The Health Plan does not deﬁne what an ex1st1ng lab” is for purpose of -

| ,_Standard 3; nor does the Health Plan address how exrstmg labs are d1fferent than “all fac111t1es

| ‘in Standard 2 (R p 407 lrnes 2- 21) The ALC concluded that “‘exrstmg as used in Standard 3
.means that a lab 1s open and is offerlng and has the capacrty to prov1de catheterlzatron services to 'f- 5
| .,patrents. as Bon Secours [St Francrs] d1d at the time a CON appl1cat1on is ﬁled ‘and under rev1ew |
ks , (R .. 38) The ALC’s ﬁndrng that thrs deﬁn1t10n of “ex1st1ng comports with the ordrnary meamng : .
' -";!references the Oxford Engl1sh D1ct1onary, a source not prevrously ra1sed in the proceedrngs (R p g
’ '.38) The evrdence at the hearrng referenced the Merr1am Webster D1ctronary deﬁmtlon whrch "{f

’comports wrth the Department s 1nterpretat10n of the - Standard but the ALC rejected th1s": .

,deﬁnrtron (R pp 39 40 R p 659 l1ne 14 p 660, llne 9) R ‘: n - o

' The ALC S conclusron that the language of the Standard is. clear is contrary to the vb

: substant1al ev1dence in the record Trrdent S expert testrﬁed that there is a gap in the Standard .

because not belng deﬁned it is amb1guous whether ex1st1ng la WOuld or would not 1nclude an - -;‘ '

:‘ ' approved but not yet operatlonal laboratory (R: p. 408 l1ne 14 —p. 409 llne ll) Thrs is so because
; :the Heéalth Plan is a planmng document necessar1ly evaluatrng future needs for health services and‘ ]

‘ fac111t1es in South Carolrna S C Code Ann § 44 7- 120 (statlng the purpose of the CON Act' )

3 1ncludes gurdrng the establrshment of serv1ces that wzll best serve publ1c needs) The CON Act ‘. '

mandates the Health Plan must at a m1n1mum mclude standards for d1str1but10n of . spemﬁed"
: he’althvservices 1nclud1ng scope of servrces to be provzded other factors relat1ng to proper' -

- placement of services; and proper plannmg of health care facrl1t1es » S C Code Ann § 44 7-:
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l80(B)(’3)' v(ernph'asis_add'ed); seé also S.C. Co_de‘Ann..Regs. 61-15 § 106(3). “[H]e'alth planning is “ _,

' -a future-looking practice.” (R.. p. 659, line 22 ~ p. 660, line 9) Given the materially different
definitions used:by the Department and the ALC to interpret the me_aning of “existing:lab,” it is
.. apparent that the 're_gulatory term is anything but clear.

3. Deference to DHEC s interpretation.

| "Where"DHEC’s interpretation i‘s both reasonable and consistent With the plain‘ language of . _:f' .

' the Health Plan the ALC has ‘no reason to devrate from DHEC’s constructron and appllcat1on

pMurphy, 396 at 640 41, 723 S. E 2d at 195 In the decision letter approvmg the Roper Berkeley, o

CON Applrcatron DHEC finds that the proposed project “1s con51stent w1th the South Carolrna

- Health Plan enacted August 13, 2015 (Plan) ” (R p. 95 8) As to the CON Appllcat1on s comphance;. -‘ S

w1th Standard 3 DHEC specrﬁcally addresses the “one notable except1on to the 500 procedure .

N threshold and ﬁnds

: The Department explalned thls 1nconsrstency to the- Apphcant as agent for both
.Roper St. Francis Hospital — Berkeley and Bon Secours St. Francrs Xavier Hospital. -

As 'such an agent, the Applicant agreed. to shutter its diagnostic catheterization lab. .. = . R

‘upon approval of the instant application, regardless of the timing of the new lab:

~ installation or- any potentlal opposition to the instant application, thus. allow1ng the-
department to. discount the utilization figurés of the lab at'the Bon Secours St. -
~ Francis Xav1er location. -As such,.the Department concludes that other diagnostic.: -

g catheterrzauon labs within the service area operate at such an equ1valent capacity - . o e

- as 1o not preclude the add1t1on of the d1agnost1c catheterlzatron lab contemplated - L
by the Appllcant :

(R p. 959)

Agam in addressmg Communlty Need Documentat1on and the CON Application’s

comphanc’e. wrth that Project Review Cr1ter1a'1n,Regulat1on 61-15, the D‘epartment ﬁnds,
Within the‘ planning area there are a total of 11 existing catheterization labs which
are open and able to perform the services contemplated by the Applicant’s Project.

‘With the notable exception discussed prev1ously, all labs w1th1n the plannmg area . ‘
operate between 79% and nearly 94% capac1ty ' - '

. (R.p. 959) The Department’s 1nterpretat10n and appllcatron of Standard 3 in the 2015 Health Plan o

-
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s

is con51stent in the demsron letter approving the East Cooper CON Appl1cat10n which Tr1dent
. ‘.chose not to challenge (R pp. 1100 1101)

The Department 1nterpreted Standard 3 $ use of ex1st1ng labs to- allow for cons’ideration N

e ) of the labs prov1dmg dlagnostlc cardlac cath serv1ces at the pomt in t1me when the apphcant would- '

' be prov1d1ng the services, and to not 1nclude a lab that would no longer be prov1d1ng those servrces . T

'The Department S 1nterpretat1on 1s supported by the ordlnary meanmg of the term ex1st1ng as 1n . :-.'4.' :

‘(

R the Mernam Webster d1ct1onary, whrch deﬁnes exrstmg as” “to contrnue to obers The recognltlonmj’-i’”

K by DHEC that the St Francrs cath lab would not “contmue to be” was approprlate health planmng' A

: “looklng at what are the needs gomg to be 1n the future and when serv1ces are; gomg to. be :

avarlable to meet those needs e (R p 660 l1nes l 4) “[ ]he whole purpose is to look forward and":t - ”

.‘.‘

; ;make sure that sufﬁcrent servrces are gomg to be avarlable and acce551ble to the South Carolma o

‘ipopulatlon in the future » (R p 660 l1nes 5 9) ln contrast the ALC adopted Trldent s}-. )

_; "mterp_retatlon that exrstmg labs must be evaluated “at the t1me a CON Appllcatlon 1s ﬁled and;"

s under"‘re\'/iew 1mposrng a temporal requ1rement 1nto the Standard that is not found in the‘;'.'

i

- language (R pp 38 39) Th1s d1sagreement as to the pomt in tlme when ex1st1ng lls e\taluated for;} '
o -4"‘purposesﬁ of plannmg new d1agnost1c cardlac cath serv1ces under Standard 3 is. prec1sely the
E 'c1rcumstance where our Jurrsprudence requlres the ALC toglve deference to the Department s.i ’

- 'mterpretat1on | [The Court s] role is'to apply and 1nterpret not rewrrte regulatlons Kiawah II
- 41 1 S. C. at 39 766 S.E. 2d at 720 21 (reversrng the ALC’s readmg ofa substantlallty requlrement‘
~into drsputed regulat1on) l B ‘ |

In T rzdent Mea’zcal Center V. South Carolzna Department of Health and Envzronmental.;

B Control, Trldent challenged the Department s 1nterpretatron of the Bed Transfer Prov181on inthe " -

> Available at https://www.merriam.-webster.corn/dictionary/exist (last visited Sept. 1,2019).
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2008-2009 South Carolina Health Plan and asserted that the “plain language” of the provision

requiréd that the facility receiving transferred beds must be in existence at the time the application - * -

s sub‘mitted and that the transferred beds could not be used to establi’sha new facility in the future .
_ See Trzdent Med Ctr 412 S C. at 349 772 S E.2d at 181: ThlS Court S reasonmg for rejectmg ’
. »"Trldent S challenge and afﬁrmmg the ALC s deference to the Department s 1nterpretat1on is -
;dlrectly on pomt | | | )

:The language [in the transfer criteria] certainly accommodates those CON
.. applications for the transfer of beds to a receiving facility already in existence at
".%. - the time the application is submiitted. -Yet, there is no language in this list that either -
expressly or.impliedly requires the receiving facility to be in existence when the - :
~. CON appllcat1on is submitted. Therefore, the plain language of the Bed Transfer.-
.. Provision can'be reasonably mterpreted to include a rece1v1ng fac111ty that w1ll be -
% L;‘constructed after DHEC issues the CON ' S '

‘. -‘ ;‘-Id at 354 55, 772 S. E 2d at 185 (emphas1s in or1g1nal) Roper Berkeley submlts that the Very same

P ’analy51s 1s apphcable here Nothmg in Standard 3 or the Cardlovascular Care sect1on of the Healthi R o

\; _r’ .

B ‘APlan requ1res the Department to ﬁx the determ1nat10n of ex1st1ng labs to the po1nt m t1me the . \

e apphcat1on is ﬁled As in: T rza’ent Medzcal Center there is no language [in the Standards] that'

._ e1ther expressly or 1rnphedly requzres that the determ1nat1on of what are the ¢ ex1st1ng labs” must-
: ‘be “when the CON apphcat1on is submltted > 1d. Here the Department has the ﬂex1b1l1ty to :
‘. 1nterpret that the hlstor1chal volume' requlrement need be satlsﬁed only by those labs that w1ll ex1st
| when the apphcant is prov1d1ng the proposed servxces and not apply to a lab that wxll be closed _
o _‘and w1ll not be offermg those serv1ces S |
‘ The case of Murphy v.-South- Carolzna Department of Health and Ent)zronmental Control :
B 396 S.C. 633 723 S. E 2d 191 (2012) is also instructive, in that it 31m11arly cons1ders a DHEC
‘ regulat1on w1th an undefined material term In Murphy, the Department S 1nterpretat10n of the word
RS Vlc1n1ty in 1ts regulat1on evaluatlng the 1mpact of a proposed act1v1ty ‘in the v1c1n1ty of the =

ot

prOJect ‘was spec1ﬁcally challenged 396 S C at 637 38 723 S E. 2d at 193 94. The Department
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. testlﬁed that the appllcable v1c1n1ty was determrned on a case- by -case bas1s takmg mto

: consrderanon the pI‘O_]eCt at issue because every pI‘OJCCt was d1fferent See id. at 640 723 S E ddat. v il

19_5.The_ opponent_ argued that ¢ v1c1mty” meant the portion of the stream to be filled: See id. The

 word “Vi'cinity” was not.deﬁned in the regulation See id. The Supreme Court eXplained “[Wle

o '1nterpret an undeﬁned term in accordance wrth 1ts usual and customary meamng » Id at 640 723'

o ~serv1ces,

s 'Ctr,'

Ty

o 'S E 2d at 195 Tummg to Merrram Webster D1ct1onary, the Supreme Court determrned that the .

accepted meanmg of v1c1n1ty clearly 1ncludes more than Just the project; it loglcally mcorporates

-

‘the surroundmg area.’ kit ]d

| . 3, the ALC should have been m1ndful of the General Assembly S entrustment of South Carolma s”

- health care marketplace to DHEC for cost contamment prevent1on of unnecessary duphcat1on of '

'.",ﬁ» Do o . N . . . 3“

412 S C at 355 772 S .E 2d at 184 (c1t1ng S C Code Ann § 44 7 120) The fact that the ALC s

In evaluatmg deference to the Department in the 1nterpretat10n and appl1cat10n of Standard ' e i

servmg publlc needs and ensurlng h1gh qual1ty of healthcare serv1ces e Trzdent Med y

s found a d1fferent deﬁmtlon of “ex1st1ng and adopted Trrdent S contrary 1nterpretat10n of the po1nt R

ine tlme at Wthh ex1st1ng labs is evaluatedi does not render the deﬁmtron nor the po1nt 1ntt1me.;‘— -
N _* :"’.analys1s used by the Department arb1trary or capr1c1ous Roper Berkeley respectfully subm1ts th1s

, | was efror by the ALC

II THE ALC RELIED ON FINDINGS OF FACT THAT ARE IRRELEVANT

CCLEARLY ERRONEOUS; AND LACK SUBSTANTIAL EVIDENCE IN ORDER. o
TO CONCLUDE THE DEPARTMENT’S INTERPRETATION OF ITS HEALTH

E N '{PLAN WAS ARBITRARY

" In this case, the ALC concluded the Department S 1nterpretat1on of exis‘ting:' labs”

- . applymg Standard 3 ‘is at odds w1th ‘the plam language of Standard 3 wh1ch drrects the P

' 'Department to apply the ut111zatlon analys1s retrospect1vely to measure the number of. services that, B

B have been performed by all ex1st1ng labs i 1n the service aréa durrng the most recent year ” (R p

e,
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40). Notably, there is no retrospective requirement for identifying “existing labs” in the Standard.

) _:‘Moreover the ALC erroneously concluded “Interestmgly, this mterpretation is also at odds’ w1th:"-

pos1tions taken by the Department in both 2010 and February 2016 when East Cooper ﬁrst

| f;:_.submitted 1ts CON Application 7 (R p. 40) The ALC addresses two exhlbits that it” percelves as

: ev1dence of “different 1nterpretat10ns of the term ex1st1ng,”’ however these exhibits -
' vunquestionably are not prior 1nterpretat10ns of ‘existing labs” or Standard 3.

A. The 2010 Commumcatlons are Not Prior Department Interpretatlons of :
Standard 3 and are Irrelevant » :

The ALC concluded that DHEC’ “apphcat1on of the term ex1st1ng is 1ncon51stent w1th

S the prlor posmons taken by the Department in 2010 » (R p. 40) The 2010 communlcations stem -

s ',‘-;from a request by East Cooper ina string of email communications w1th prlor DHEC staff that 5

~ “asks,
- ‘Les on’ the attached analy51s the St. Francis cath lab i is part of the equation to arrive -
- at the equivalent procediires per lab. If this lab‘is removed and the - denommator» e
- moves to 10,’the 90% or 960 equivalent benchmark: would be achieved. Since the SN
St. Fran01s labis not operatlonal from 2007-2009 and potentially before that date, .
would the requlrements be met to move forward w1th a cath lab CON application‘7 -
' Thanks for your guidance o - -
'v"(R p- 1303) The email exchange does not 1nclude Roper St Fran01s asa rec1p1ent and none of the
- parties to the-emal-l eXchange testified at the contested case hearing. '
The response by former DHEC staff states in pertment part “We do not have the ability
. ‘to ‘close’ the lab and remove 1t from the 1nventory However glven that it has been out of operatlon
f0r more than 3 years, it is certalnly a fair questlon to ask whether it should be con51dered in the
- need calculatio"ns'. We don’t want to create'a SCenario, where stbckpiling an unused ser'vice' unduly
1mpacts the service area (R p- 1302) These dlscussmns continue w1th an exchange of

correspondence, again without copy to or inVolvement of Roper St. Francis, whereby East Cooper

' asks‘Beverly Brandt, a former Chief of the Bureau of Health Facilities and Serviees Devel(')p'inent, o
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for “a determination of this catheterization laboratory to identify if it should be included in the -

equivalent calculation.” (R. p- 1307) The response by Ms. Brandt, again without copy to Roper St. . -

N

Francis, states

Based on our review of the standards in the 2008 2009 South Carolma Health Plan o
and the CON law and regulatrons we have determined.that we do not currently -

. have a mechanism in place that would allow the Department to discount. the
existence of'the St. Francis cardiac cath lab when computrng the average utlhzatlon
for the servicé area. S ; N SRR

-7

A (R p- 1309) Ms. Brandt d1d not testlfy at the contested case hearmg

Nowhere in these commumcatxons between East Cooper and former DHEC personnel is’

i

there a dlscussmn of whether the St. Franc1s dragnostrc cardlac. cath program could be subJect‘to -

:enforcement proceedmgs nor is there any eV1dence that Roper St Franc1s was approached by

- DHEC to address a p0551b1e enforcement actlon Instead the exchange asks only whether the e

'v program at St F rancis could be “d1scounted” 1n the ut1l1zat10n formula but otherw1se be unaffected

- by the approval of a new: program (See R p 1309) At the hearmg, Mr.. Eubank test1ﬁed that he

as they wete 1nc1uded in the materlals subm1tted by Roper St. Franc1s w1th its affected person letter

: ‘lm the East Cooper CON Applrcatlon R p 539 lines 3 25) He further testlﬁed that he drsagreed

' w1th the determ1nat1on by Ms Brandt that there ‘was no mechanlsm” to address the St Francrs

_ .“cath lab because of hrs be11ef w1th regard to enforcement powers — an issue nowhere rarsed or .

b

[T

' 'lwas aware of these 2010 commumcatrons although they predated his employment by ﬁve years S

-;' _addressed in- the offered communlcat1ons (R p 549 l1ne 5 p 550 lme 23) Most 51gn1ﬁcantly, -'-'

Mr Eubank d1d not con51der these communlcatlons to be a “DHEC 1nterpretat10n regardmg the |

| phrase exrstmg labs for purposes of _Standard'3.” (R, p- 552, lines 17_22) o I
At pages 9 through 11 of the Amended Fmal Order, the ALC makes a number of factual

ﬁndmgs regardmg the 201 0 communications, desplte not havmg any w1tness or afﬁdavrt testrmony
: from any of the partles to the communications. It is clear that the questron posed in 2010 was not



the question here; namely, whether a CON application for new diagnostic cardiac cath services
‘can be approved‘ in that service area if the St..Francis cath lab would be ¢losed at the time the -

applicant proposed to provide the services. In fact, it is apparent from the communications that the

“ask” was different"and the testimony.that the"ALC" didreceive included'Mr‘; Sullivan’S agreement S

, “that there is a dlfference between d1scountmg the exrstence ofa lab and allowrng it to contmue -
versus takmg enforcement actlon m closmg a lab ” (R p 499, hnes 3- 7) Ms Platt also test1ﬁed
that 1n 2010 “Ms Brandt is saymg basrcally I cant d1scount the existence or Just 1gnore 1t ;

whereas in 2016 “Mr Eubank is saying 'm not gomg to 1gnore 1t ’'m gomg to actually take

‘ -"’;4 .actlon and I m gomg to br1ng an. enforcement actron agamst them ”, (R p. 679 lme 20 p 680 e

e lme 18 R p 681 l1nes 9 18) And yet the ALC arbltrarrly determ1ned these 2010 commumcatrons -

- Y
represented a pr1or posrtlon of the term ex1st1ng desp1te havmg almost no s1m1lar1ty to the '

e ’cucumstances before the Department in 2016 Roper Berkeley submlts that the ALC s ﬁndlngs ': o

o “1"

‘ regardmg these 2010 communlcat1ons and conclusron that they serve -as precedent for an o

e mterpretatron of “ex1st1ng labs” for purposes of Standard 3in the Health Plan is clearly erroneous '

s ‘and not supported by the ev1dence in the record Moreover the ALC’s rejectlon of DHEC’ :

- ,--‘1nterpretat10n on tl’llS basrs wholly dlsregards that DHEC “is not. estopped from changmg a v1ew
o [he] bel1eves to have been grounded upon a mlstaken legal 1nterpretat1on » Thomas Jefferson A
Univ., 512US at516 | B |
B.' The 2016 Commumcatlons are Mlsconstrued or Mlsstated
. Ttis, apparent the ALC takes a negat1ve view of the commun1cat10ns 1n1t1ated by DHEC to B
Roper St' Fran01s for a- proposal to avo1d poss1ble enforcement actlon descr1b1ng the ,
~ commumcatrons as, a plan was devrsed in whrch the Department and Roper St. Franc1s agreed "

to the closure of the Bon Secours catheter1zat1on lab’ contrngent upon and followmg approval of -

, the CON Apphcat1on for Roper Berkeley ” (R p. 34) (emphasrs in orrgmal) Roper Berkeley
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submits that this mischaragterization of both the documents and the ,testim’ony reflects. a

N » prej udicially negative view of the evidence by the ALC' In fact, there 1s no 'evidence that there was

plan” between Roper St. Fran01s and DHEC of any sort to the contrary, Trldent acknowledged'
there was no evrdence of an agreement in’ advance regardlng' the outcome of the CON',‘" )
Appl1cat10n s revrew between DHEC and Roper St Franc1s (R P 480 11nes 5 24) Mr. Eubank
. testrﬁed clearly that there was no agreement” between DHEC and Roper St. Franc1s “regardlng

the outcome of Roper S CON Applrcatlon ” (R p 558 l1nes 5- 12 see also R p 725 llne 25— P

ot

e “"‘726 llne 7

In addrtron to the negatrve connotatrons ascrlbed to the commun1cat10ns the Amended

. F 1nal Order clearly derrves a pos1t1on on the issue of whether the cath lab at St Franc1s 1s an" '

i

exrstrng lab” from the commumcatrons that address only whether the cath lab could be subJect to

j .

B DHEC S, enforcement powers and make no mentlon of the Health Plan Standards at all (R pp 34 T

REs SR
(N

' "40 41) Thls 1llog1cal connectlon evrdences the legal error of the ALC s analysrs Graspmg at places

W1th1nf_:th'e_-record,'for’ use orlmsmuatr,on of._.the »word exrstlng 1n contexts other than health e

_i:_. ¢

.plannin'g“: ‘r"eview‘ lunder the 2015 -Hea‘lthPlanlStandards-r‘eﬂécts a‘ desire to disagree wrth the' L

: Department as to the outcome as opposed to the necessary 1nterpret1ve framework requ1red on

="»" .

contested case revrew Here the Department addressed what an exrstrng lab’ was for purposes of o -

' Standard 3 in the 2015 Health Plan a phrase used 1n the health planmng document that is not Py

PO s._.,

otherw1se deﬁned in the Health Plan the CON Regulatrons or the CON Act In the underlylng :

dec1sron DHEC 1nterpreted “exrstmg labs” so as to consrder cath labs that would cont1nue to be a

“'{._
L ;

:

offermg the services the applrcant proposed to serve an 1nterpretat1on consrstent w1th the ordlnary .

meanrng of. “exrstmg in the Merrram Webster D1ct10nary and entlrely consrstent w1th the purpose‘ o

«.of the Health Plan to. “gu1de the establlshment of health facrlrtres and sérvices.” S. C Code Ann §

b
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:44 7 120 In fact in response tolwhat his expectatron was regardmg the future of the St. Francrs :
- cath, lab at the t1me of the DHEC dec151on Mr. Eubank testrﬁed “[T]hey would no longer be -
operatmg or prov1d1ng that serv1ce at that locatron ”? (R p- 634 11nes 4 9)

Rather than cons1der the Department s 1nterpretat1on in l1ght of the ordinary meanlng of
“existrng.’,’l found in -the Merrlam-Webster chtrona‘ry deﬁ-n1t1on (a source repeatedly used‘ by'the Ny
appellate courts for similar purposes6) the ALC adopted Tr1dent S argument that the determmatlon "
'4 of “ex1st1ng labs” under Standard 3 must be made at the time the CON appllcatlon is ﬁled not at
Jthe trme the appl1cant would be prov1d1ng servrces and supported th1s conclus1on by usmg a'.‘f‘

deﬁnmon of “exrstrng” from the Oxford Engl1sh chtlonary, Wthh deﬁned “ex1st1ng as

v exrstence or operatron at the current t1me 7 (R p 38)

The ALC does not explam why the Mernam Webs1te deﬁmtlon is reJ ected to 1nstead c1te R

. a source not prev1ously offered In the record As noted by the Unlted States Supreme Court in -

'T homas Jefferson Unzverszty V. Shalala [The Court s] task is not to decrde wh1ch among severalz. o

’ . _f,competrng 1nterpretat10ns best serves the regulatory purpose Rather the agency s 1nterpretat10n':.”

. x._\c, - .

: '~must be glven controll1ng welght unless itis plarnly erroneous or 1ncons1stent w1th the regulat1on _ P

512 Us. 503 512 (1994) In Branch v. Czly ofMyrtle Beach 340 s C. 405 409-10, 532 SE2d —

289 292 (2000) the South Carollna Supreme Court explamed “Courts should cons1der not merely' )

the language of the part1cular clause berng construed but the undeﬁned word and its meamng in

SR -conjunctlon w1th the purpose of the whole statute and the polrcy of’ the law See also Chevron at- . o -

6 Eg Murphy, supra; Doe v. S C Dep tofHealth and Envtl. Control 407 S.C. 623 634 35 757 ‘
- “S.E:2d 712,718 (2014) (turn1ng to Merriam- Webster for -ordinary -meaning of “impair” in .
* “accordance with the Omnibus Adult Protection Act); Perry v. Bidlock, 409 S. C. 137,141, 761 <
S.E.2d 251, 253 (2014) (turning to Memarn Webster for ordinary meanlng of “medlcal records .
in accordance with the Freedom of Information Act) :
7 Avallable at https //en oxfordd1ct10nar1es com/deﬁnrt10n/ex1st1ng



865 (.explai-ning-‘that an agency may interpret a term ﬂexibly_?“not in a-sterile textual,vacuum’l’-).‘ :

“In interpreting a statute the language of the statue must be read in a sense that harmonizes with -

its subJect matter and accords with its general purpose.” T own of Mt Pleasant V. Roberts 393 S. C

A

332 343 713 S E 2d 278 283 (2011) As addressed here1n the Health Plan is 1nstrumental in )

: ~gu1d1ng the estabhshrnent of health fac111t1es and serv1ces that best serve pubhc needs and DHEC SR '

,_,mterpretatlon of Standard 3 clearly accords with th1s statutory purpose

E C. The Health Plan Provndes Substantlal Ev1dence to Support DHEC’

Interpretatlon in its Declsmn Letter SR R .

- The. ALC ent1re1y 1gnores the Health Plan s deﬁn1t1on of the appl1cable serv1ce area in’

.

Standard 2, and as a result overlooks the s1gn1ﬁcance of the Standard wh1ch does not 1nclude the e o

the h1stor1cal ut111zat10n in Standard 3 wh1ch is 11m1ted to that of “all ex1st1ng labs ” (R pp 1170-; : B

\' \_,l l7l) To determme the pla1n language and meanrng of “ex1st1ng labs” 1h Standard 3 the ALC was " o

»;*‘"»" u ,: i"r

- requrred to consrder all of the Standards in the Card1ovascular Care sectlon of the Health Plan l
| Wthh 1ncludes Standard 2 T rza’ent Med Ctr 412 S C at 355 772 S E 2d at 184 Th1s S
| weconsrderaﬁon was. requ1red in add1t1on to the obl1gat10n to con51der the undeﬁned word and 1ts>‘ .

e ‘kmeanlng in conjunctlon w1th the purpose of the whole statute and the pol1cy of the law Branch l_ T AR

340 S C at 410 532 S: E 2d at 292 see also Town ofMt Pleasant 393 S C at 342 43 '71'3 S E 2d"';- |

at 283 Roper Berkeley submlts that the 1ntent10nal d1st1nct1on between Standard 2 and Standard 3. ‘A ‘

o .necessarrly empowers the Department w1th the ﬂex1b1l1ty to determme what is, ex1st1ng for

purposes of plannmg add1t1onal dlagnostlc cardlac cath serv1ces in a serv1ce area

Instead the ALC adopted an 1nterpretat10n of Standard 3 that ignores - and renders '
B meanrngless the word ex1st1ng, in effect concludmg that: all labs in the serv1ce area are ex1st1ng

. labs even though thxs 1nterpretat1on is clearly 1nconsrstent w1th the d1fference in the use “of “all.
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- .

fac111t1es in Standard 2 and “existing labs” in Standard 3. Roper Berkeley believes that the ALC’s

'1nterpretat10n is. 1mproper because the court is expected to reject a deﬁnltlon that renders aterm
‘ meamngless or futlle See Murphy, 396 S.C. at 640, 723 S E 2d at 195; see also CFRE, LLC V.
; Greenvzlle County Assessor 395 S C 67, 74 716 S. E 2d 877 881 (2011) (stat1ng that a statute
must be read so that no word clause, sentence prov151on or part shall be rendered suplusage or.
s'uperﬂuous ”), The 1ncluvs1on of the Word ex1st1ng in Standard 3 must preclude a readmg of the -
e "Standard that the plarn language means “all labs” with no ﬂex1b111ty to 1nterpret what is ex1st1ng
'for plannmg health care serv1ces 1n the future Roper Berkeley submrts that the ALC’s refusal to
g1ve deference to the health plannlng 1nterpretat1on by DHEC of Standard 3 in the 2015 Health
:Plan is in error not supported by the substant1al ev1dence in the record and must’ be reversed

III THE ALC ERRED IN CONCLUDING PROVIDERS LACKED NOTICE OF THE .

PLANNED CLOSURE OF THE CATHETERIZATION LABORATORY

The Amended Flnal Order s conclus1on that other provrders would not be able to subm1t‘

.'!,

- competmg CON apphcat1ons based on a’lack of “knowledge that one problemat1c outller lab was

t‘.

"'fabout to [be] removed from the State Health Plan mventory is- 1n error and contrary to: the :
. “’- substantlal ev1dence before the ALC (R p. 42) The CON Act deﬁnes competlng applrcants

“two or more persons or health care’ fac1l1t1es as deﬁned 1n “this artlcle who apply for [CONS]

.L."“

o ;provrde 51m11ar services or fac111t1es 1n the same servrce area w1th1n a time frame as. estabhshed by" :
e departmental regulatrons andwhose appllcat1ons 1f approved, would exceed the need for services
- or facﬂrtles ” S C. Code Ann § 44-7- 130(5) Regulat1on 61-15 prov1des “An apphcat10n shall be
' .cons1dered competlng 1f it is recerved by the Department no later than ﬁfteen (15) calendar days -

- after’ a_ Notice of Affected Persons is pubhshed in the State Reglster for one or more applications

for similar-services 'andlor facilities in the same service area.” S.C. Code Ann. Regs. 61-15 §

¥
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' 103(6) In contrast the Health Plan isa plannmg document that is only requlred to be pubhshedp ‘
\A " “at least once every two years’ accordmg to the CON Act. S.C. Code Ann. § 44- 7 180(C)
| | The record ev1dences that the Roper Berkeley CON Apphcat1on was pubhshed as requ1red
’1n the State Reglster (R pp- 973 974) The CON Act provrdes nothmg more than th1s publlcat1on,
Jto trrgger a competmg apphcat1on submlssron In fact any suggestron that apphcat1ons cannot be»
ﬁled unless the last pubhshed Health Plan reﬂected a change in the 1nventory would ﬂy in the face
o "of the purposes of thc CON Act and render meamngless mechamsms hke the very one 1dent1ﬁed
- .by the ALC the ﬁlmg of a competmg apphcat1on w1th Just 15 days notlce ofa proposed pI'O]CCt L

S C. Code Ann § 44 7- 130(5) SC Code Ann Regs 61- 15 § 103(6) Regardless here any o

‘ "fil"_‘finterested prov1der knew from mult1ple pubhc Hotices” that new- card1ac catheterrzauon ‘sérvices . R

¢ S

e _;were bemg proposed in the servrce area. and would know of the proposed closure of the St Franc1s-’:._ :

| cath lab because both of these facts were. 1a1d out in multrple pubhc documents 1nclud1ng DHEC’ S,
. R C- . .

Recordffor the East Cooper CON Appl1cat1on and the Roper Berkeley CON Apphcatron “One Ce

"cannot complam of a due process v1olat1on 1f he has recourse, to a const1tut1onally sufﬁcrent'{; S

4 " admrmstratrve procedure but merely dechnes or fa1ls to take advantage of it.” Zaman 12 S C Bd.>

ofMedzcalExam rs ;, 305 SC 281 285 4088E2d 213 215 (1991)

It was Tr1dent who ra1sed th1s isSue of pubhc knowledge as 1f an 1mpropr1ety in DHEC’ s

| tapproval yet Trldent obvrously fully partlc1pated durmg DHEC: staff review and ‘was well aware__'f'

~of the proposed closure of the St. Franc1s lab (R p 447 line 1 —p 448, hne4 R. p. 449, l1ne 12 .* oo

| 'A’— p 450 lme 7) In fact Mr. Sulhvan acknowledged there was pubhc not1ce of the proposal_ :

.lregardmg the St. Fran01s cath lab as early as.April 2016. (R P 450, lines 14- 19) Tr1dent cannot
assert alleged i mjurles to _umdentrﬁed thrrd parties and the ALC s 1nclus1on of the unwarranted. <

concluslon in the Amended Final Order was improper; C_arnivcll Corp. v. Historic,AnsonbOrough .
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’Nezghborhood Ass'n, 407 S.C. 67 81,753 S.E. 2d 846, 853 (2014) (“Courts are not bod1es for the
'resolut1on of publlc pollcy and generahzed grrevances Harms suffered by the pub11c at large

‘ ‘are to be remedled by the leg1slat1ve and executive branches ”) The fact that the ALC made th1s- '

conclus1on is even more prejud1c1al grven that all of the prov1ders of srm1lar services in the » N

o .:appllcable service area were 1nvolved and thus necessar1ly aware of the proposed handhng of the”

- ..underut1hzed St. Franc1s cath lab (R p: 1020 (explammg that the. East Cooper proposed pI’Q]GCt -

- was developed “w1th support from” MUSC) R.p. 782) “An abuse of d1scret10n occurs when the

' Vruhng is based on an error of law of a factual conclus1on that is wrthout ev1dent1ary support :

Trzdent Med. Ctr 412 S C at, 348 772 S E 2d at 181 (quotatron omltted) Roper Berkeley submrts ', ,. 1

o -'.". that ‘the ALC ] conclus1on is ent1rely devord of any ev1dent1ary support in thls contested case ‘, e

B proceedmg and is clearly contrary to the CON Act and the CON Regulatlons

B L "IV THE ALC ERRED IN FAILING T() GIVE WEIGHT TO TRIDENT’S

INCONSISTENT POSITION DURING DHEC STAFF REVIEW

%

It 1s 1nequ1table and unfarr to Roper Berkeley to 1gnore and d1sregard the mater1ally_ s

‘ :‘-,_:l,:'_y'~_j'i"d1fferent posrtron taken by Trldent durmg DHEC staff rev1ew of Roper Berkeley s: CON]

' .:Apphcatlon as compared to the argument asserted dur1ng the contested case hearmg The record. .

4'A‘f"reﬂects that Tr1dent s expert advrsed DHEC that Roper Berkeley could not be approved for an

- addltronal cath lab 1n the Roper St Francrs System under the transfer standard because the frrst '
”. # P } . P N : ]
- 'crtterron requ1red that a‘’ transfer» . of serv1ces may be approved only 1f there is no overall ‘

/

o ‘1ncrease in the number of such serv1ces ” (R p 950) To foreclose such consrderatron by DHEC R

- .,.staff Mr Sulhvan op1ned that transferrrng the d1agnost1c card1ac cath serv1ces from St. Franc1s to o
: -iRoper Berkeley Would be ‘an overall increase in the number of. d1agnost1c cath serv1ces in the

service area and quoted the requ1rement of Standard 3 to then explam that the Department s staff '

R “should not recogmze BSSFH’s dragnostrc catheter1zat1on program as an ex1st1ng serv1ce merely .
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’ be‘cause (3) diagnostic caths :are performed on.:ayera"ge'each‘ year, Wthh is not indicatiye of an -
“ . actual program ” (R p 951 see also R. p. 1133) The result of th1s analysrs is that the cath lab at
| St Fran01s cannot be transferred because nothlng ex1sts to transfer and it would be an 1ncrease. .‘
' "1n the number of such.serV1c”es in, the serv1ce area Very clearly; Tr1dent 1nformed DHEC the.'vg'

proposed closure was of llttle consequence and [t]he proposed closure” of the St. Franc1s cath

i lab “contrngent on the approval of the Roper Berkeley proposal has no relevance from a health - L

13

plannlng standpornt ” (R. pp 942 952)

Y ¥
g

3 Mr Eubank testlﬁed that he cons1dered the oppos1t1on arguments la1d out by Mr Sull1van' “

' 'A in Tndent s oppos1t10n letter (R p. 566 hnes 9 22) Mr Eubank testlﬁed that he was aware of Mr

¢ l

Sulllvan s pos1t1on that there is | currently no. legltrmate cath lab program at St Franc1s Wl‘llCh:,-' .

3

er Eubank consrdered to comport w1th East Cooper s health planner s analys1s (R p 567 llnes o

o 5 18) At ‘no t1me prlor to DHEC s decrs1on d1d Trrdent assert that DHEC lacked the authonty tok,.:." i

approve the CON Apphcatron w1th the cond1t1on that the St Fran01s cath lab be closed (R p: 568 :

' ’l1nes 3 1 l) In fact in Trldent $ Request for Contested Case Hearmg to the ALC Trldent expla1ned* R

-“Bon Secours [St Franc1s] card1ac cath lab exzsted in name only ” (R p 52) Reahzrng that the'

opposmon as presented to DHEC staff was unhkely to preva1l on appeal Tr1dent 1mplemented a-

" l'new strategy to focus on the closure of the St Franc1s lab as: the error in the Department 'S approval \
1ncons1stent and ent1rely dlSSlmllar to the arguments made durlng DHEC staff rev1ew

“When a.par'ty has formally asserted a:certam versron of .the facts in l1t1gat10n he cannot

" later change those facts when the 1n1t1al vers1on no longer suits h1m ” Hayne F ed Credzt Umon V.

_ Bazley, 327 S C 242 252, 489 S E. 2d 472 477 (1997) Trldent S oppos1t10n durmg staff review - ',

'as expressed by the op1n1ons of Mr. Sulhvan represented a health plann1ng analys1s that Tr1dent‘A

now challenges as arb1trary and capr1c1ous (viz. St. Franc1s did not have,an.ex1st1ng'd1agnost1c

¢ -
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_ .cardtac cath serv1ce) What is partlcularly egreg1ous is that Trident, desp1te hav1ng actual notice of
~ the proposal to close the St. Fran01s cath lab if approved for services at Roper Berkeley, made no
' ment1on to DHEC staff of thrs challenge to DHEC’ S authorlty, and thus long after Roper St Francis -

closed the d1agnost1c card1ac cath prograrn at St. Franc1s Such a strategy Tuns . in d1rect_p‘

3

L cOntraventrontovS.C. Code Ann. § 44-7-210(E) wh1ch states that\“-[t]he issues cons1dered at the ,

| . contested case hearmg cons1der1ng a Certlﬁcate of Need are hmlted to those presented or_ '

. ;‘con51dered dur1ng the staff réview.” S.C. Code Ann § 44- 7 210(E) Th1s obhgat1on to present.‘ S

'.1ssues durrng staff reV1ew 1s to prevent exactly the type: of 1nJust1ce that has happened here See So ; ;'

S Dev Land and GolfCo v, SC Publtc Servzce Auth 3ll S C. 29 33 426 S.E. 2d 748 751 (1993) .

g (“Estoppel by s11ence arises. where a person owmg another a duty to- speak reframs from dorng S0 e

/ ;
and thereby leads the other to beheve 1n the ex1stence of an erroneous state of facts Sllence when o

it is 1ntended or when 1t has the effect of m1slead1ng a party, may operate as equ1table estoppel ”)“:

- Roper St Franc1s submlts that the refusal of the ALC to- g1ve we1ght to the contrary posmon takenv —_—

by Trldent durrng DHEC staff rev1ew wh1ch DHEC consrdered prlor to approvmg the Roper S o

Berkeley CON Appl1cat1on w1th the condmon that the St Franc1s cath lab be closed was clearly o
, _’,_erroneous and. arb1trary

,‘ CONCLUSION

Roper Berkeley urges th1s Court to reverse the decision of the ALC in 1ts entrrety The -

substant1al ev1dence at the contested case hearlng d1d not support by a preponderance of, the T

ev1dence that the Department erred in approvmg Roper Berkeley S CON Appl1cat10n See " ”

'Anonymous V. State Bd ofMed Exam’ rs, 329 S.C. 371 375 496 S. E. 2d 17 19 (1998) (hold1ng ';":: .

that the standard of proof 1n an admlnlstratwe proceedmg is generally the preponderance of the :

- ev1dence), Nat 'l Health Corp v.- S. C Dep tof Health and Envtl. Control 298 S C 373, 379 380 -

~r
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S.E.2d 841, 844 (Ct. App. 1989) (holding that the preponderance of the evidence standard applies
in CON disputes). As such, the Department’s reasonable interpretation of “existing labs” for
purposes of planning additional diagnostic cardiac cath services under the 2015 Health Plan
Standards is entitled to deference in the contested case proceeding. Therefore, this Court should
find that Roper Berkeley’s CON Application substantially complied with Standard 3 of the Health
Plan and approval of the CON Application is not inconsistent with the Health Plan. Roper Berkeley
respectfully requests this Court reinstate the Department’s decision, thereby enabling Roper
Berkeley to establish diagnostic catheterization services at its new hospital in Berkeley County.
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