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INTRODUCTION

Roper St. Francis Hospital Berkeley (“Roper Berkeley”) submits this Final Reply Bnef

~to address the arguments raised by Trident Medical Center (“Trident”) in respo_nse to Roper -

f _:,Berkeley’s Initial ‘Briefv.. Trident’s arguments misstate and misrepresent the facts in eVidence in
. ,hopes” to ;A-avoid' the reaso'ried result of restoring “the agency | decision by. .reV_ersal_ of,_,the.
Administrative Law Court (“ALC‘;”) Trident'nonetheleSs' fails to ioentify eubstantial e\r’i‘denee to. ,
support the ALC S de0151on or.a compelllng reason to. reject the agency S 1nterpretation of the'i

| South Carohna Health Plan (“Health Plan”)

4



ARGUMENTS

- L - THE FINDINGS WITH REGARD TO EAST COOPER ARE BOTH MISPLACED *
'~ "’ ANDSPECULATIVE WHILE THE RELEVANCE OF DHEC’S APPROVAL OF -

* EAST COOPER’S CON APPLICATION IS ARBITRARILY IGNORED. -

R Tr1dent resorts to rely1ng on'a sensat1onallzed (and unsupported) factual background to-

s isupport the dec151on of ‘the ALC Trldent S fabrlcated ‘facts are merely speculat1on and'

':‘_conjecture conﬁlsmg the issue in drspute as 1t d1d below whlch l1kely led to the ALC s '

v

- mrsunderstandlng or m1sapprehensron of the evrdence in the record and resulted m ﬁndlngs and’
e conclusrons that lacked' ev1dent1ary support. Many of the» unsupported ‘ﬁndmgs and conclus1ons.

: ,;""lf’?”relate to" commun1cat1ons between East Cooper Medlcal Center (“East Cooper”) an unrelated X

x ‘."prov1der who was nota party to the contested case proceedmg, and the South Carollna Department el

| K ;_‘of Health and Envrronmental Control (“DHEC” or the “Department”) W1th a myoprc focus on’ v

'_;these communlcatlons that occurred s1x years before the ﬁlmg of the at- -issue CON Apphcatron '

ot and Wthh address a matenally d1fferent quest1on Trldent and the ALC 1gnore and d1smlss the" R

- ':only relevant ev1dence 1nvolv1ng East Cooper the unchallenged Department de01s1on to approve’ L

-

_-“;‘-_East Cooper s CON Applrcatron usmg the same 1nterpretatron ‘of the same Health Plan for the_ .

_".",same service as sought by Roper Berkeley in the same service area o \ o

,,,», -

AL - ~ The 2010 Communlcatlons Between East Cooper and DHEC D1d Not Result in an.f“ L

S z Interpretatlon or Prlor Department Pos1t10n Relevant to th1s Contested Case.’ * :

Begmmng at page 3 of Trldent ] Response Biief, and throughout its arguments in support R

- VV.’of the ALC Order Trrdent makes a number of unsupported assertrons that 1nvolve East Cooper a

_:‘pr0V1der that was not a party to the contested case proceedlng pursued by Tr1dent Whlle the record

T For purposes of thrs reply, as wrth Appellant S In1t1al Brref Roper Berkeley cites to the ALC s

S ““Amenended (sic). Final Order” filed February 21, 2019 (herein “ALC Order™), although Roper | o
" - Berkeley also noticed its appeal of the ALC’s Final Order filed December 3, 2018, given the timing

- "of the revised Order and the 1mpl1cat10ns of Rulé 29(D)(2) of the South Carolina Admlnlstratlve
. Law Court Rules, all of which was earher brlefed in thls Court : : :



includes three writings between East Cooper and DHEC, no representative of East Cooper testified

. at the contested case hearing and no’ evidence was -received“'to support several of the factual . - -

assertions made by Tr1dent and included in the ‘ALC Order regardmg East Cooper
| Offered by Tr1dent at the contested case hearmg were East Cooper s communlcatlons w1th o
DHEC regard1ng cardrac catheter1zat1on.serv1ces_ 1n:_May_2OlQ,_ consrstmg of an e-mall string dated
"May-3 '2010 - a letter from East CoOper to DHEC dated May 12, 2010 -and a DHEC letter lin

response dated May 27, 2010. (R pp- 1302 1309) The documents have no meamng outs1de the “

: wr1tten ‘words, as Tr1dent fa1led to offer any subscr1b1ng test1mony by a person w1th knowledge of

' _*the c1rcumstances surroundmg the commumcanons The e-mail exchange is first’i n tlme ‘andon -

1ts face is in reference to a" “JAR Quest1on”2 (R pp 1302 1306) Followmg the. e-mail -

communication, East Cooper requested by letter from DHEC a determ1nat1on as to whether the e

e catheter1zat1on laboratory at Bon Secours St. Franc1s Xav1er Hosp1tal (“St Franc1s”) should be

1ncluded 1nv the ‘equ1valent calculat1on for evaluatmg procedural Volume because the laboratory -
“was not operat1onal.”, (R. pp. 130771308) The response of the former.Ch1ef of the'Bureau'of

Health Fac111t1es and Serv1ces Development Beverly Brandt was that based on her rev1ew of the

l : standards in the 2008 2009 South Carollna Health Plan (though w1thout reference to any part1cular‘

S Standard) and the. CON law and regulatlons DHEC “do[es] not currently have a mechamsm in

,, place that would allow the Department'to drscount the ex1stence of the St. Franc1s cardrac cath lab N

' . when computrng the' average utilization for the service area.?’_(R. p- 13095

In its 'Order? the ALC clearly,misunderstands,or'misinterprets these three pieces of

N

2<JAR”is the J oint Annual Report a comprehens1ve quest10nna1re submitted by hospital prov1ders
to DHEC providing hospital-specific utilization data required by statute and regulation. S.C. Code
* Ann. Regs. 61-16 § 705; see also S.C. Code Ann. Regs. § 19-801 (directing the reporting of JARs
by. hospitals be to. the Office of Research and Statistics, which-is now known as South Carolina
Reveriue and Fiscal Affarrs Ofﬁce (“RFA”)) :



- eyi‘dence; Wholly ‘c'ontrary to Trident,’s claims and the AL‘C;S Order East Cooper’s 2(ll0 letter
Adoes not allege that the St Franc1s laboratory is. operatlng in v1olat10n of the CON laws nor does

<""'.1DHEC address the poss1brl1ty of takmg enforcement act1on agamst Roper St. Franc1s for any,“‘?

B operat1onal- concerns “(R.pp. 1307 1309; R. p 489 lmes 22 24) Moreover Ms Brandt S :'» g

- _-response does not determme that the approprrate remedy would be to amend the State Health ,

© B

oo Plan” to address an underutrlrzed laboratory, nor is there any ev1dence for the ALC to ﬁnd that” "
" . . . Y . . s . . L . . .y o . N ‘_\& :I
-DHEC in 2010 ‘,‘eXerc’rsed 1ts d1scret1on not to take enforcement act1on to 'address the Bon Secours

"_‘j'dllemma or that thrs letter 1is a. pos1t10n[] taken by the Department” relevant to this contested~4 A A

f"":;case d1spute (R pp 30 40) Instead it was und1sputed at the contested case hear1ng that the' -

| ‘ fquest1on presented by East Cooper to’ DHEC in 2010 was not the same as the pos1t1on taken by_

’l"':".East Cooper in 1ts CON Appllcatron 1n 2016 (R pp 1034 1035) Tr1dent s expert w1tness 3

_acknowledged that drscountmg the ex1stence of a laboratory and allowmg it to contlnue Versus,_ -

'Z'takmg enforcement actron in closmg a laboratory, are two drfferent th1ngs ? (R p 499 l1nes 3- 7)4 Lo

| ‘:‘The ev1dence in the record does not support the ﬁndlng that DHEC consrdered or was asked to L

;-;’consrder whether the St Franc1s laboratory should be closed and removed from,the Health Plan_ o
' v:lnyentorlyl but-rnste‘ad ekercrsed 1ts dlscretron not to take elnt."orcem'ent act1on to address thev Bon
;Secours d1lemma 1n2OlO (R p 30) | - | T A e
| ‘« Furthermore 1t was und1sputed that Standard 3‘was amended between the 2008 2009_ :

b. ;Health Plan and the 201 5 Health Plan (R p 1283 R.p.1 l7l) and the metrlc for evaluatmg serV1ce . | ' '
area utllrzatron changed from an aggregate utlhzatlon to’ ut1l1zat1on by laboratory (R p. 30; R P. |

| 490 l1nes 1- 22) The s1gn1ﬁcance of the change was wholly 1gnored by the ALC who proceededl", |

R to consrder thrs 201 0 letter a; prlor 1nterpretatron of an admrttedly dlfferent Standard and desprte -

‘the entrrely d1fferent formula and absence of ary reference to any Standard in the 2010 wr1t1ngs




The response to East Cooper in 2010 answers a different question under an entirely"dlfferent set
‘ ’of' facts, and was not a decision on a CON application or otherwise azdir‘ectjv‘e published to the

ir‘? gulated commumty v’For.all'of these reasohs, treatrnent of the ZQIO communications as probative_‘
to the issue in dispute—«“at the contested cas'e" hearing is rnisplaced, and_the’AALC.’-s conclusion that

‘ DHEC’s letter isa “prior interpretation” relevant to this Contested case is'arbitrary and improper.

‘. . B..- . . DHEC’s Approval of East Cooper’s 2016 CON Appllcatron is Consistent w1th the LT

‘ Approval of Roper Berkeley s CON Applrcatron

Trldent and the ALC 1gnore and overlook the 51gn1ﬁcance of DHEC S approval of Easti““

. Cooper s CON Applrcatron the only appl1cat1on submrtted by East Cooper for dragnostrc cardlac o

B l;cathetenzatron servrces wh1ch was approved on July 25 2016 (R pp 1099 1102) F or reasons ” .

.based only on 1ts de51re to prevent Roper Berkeley from addrng d1agnostrc cardrac catheterrzatron )
' serv1ces to 1ts hosp1tal 1n Berkeley County and not a desrre 10 protest a purportedly 1mpermlss1ble ‘
1nterpretat10n of the Health Plan Tr1dent d1d not oppose East Cooper ] CON Apphcat1on and d1d‘ -

- not challenge DHEC’s authorrty to approve that add1tronal laboratory 1n the same serv1ce area as .

A,J{'the laboratory proposed by Roper Berkeley under the same Health Plan Standards (R p 454 llne': _

"10 p 455 lrne 19) Thus the uncontroverted precedent of the Department and the only relrable . o

and relevant evrdence in the record ofa pr1or 1nterpretatlon of Standard 3 is represented by DHEC s

-

dec1sron to approve East Cooper s CON Apphcatlon an 1nterpretatron entrrely cons1stent Wrth the |

o analysrs used in the revrew and approval of Roper Berkeley S CON Applrcatron

I THERE IS NO EVIDENCE OF AN IMPROPER MOTIVE ON THE PART OF ;
ROPER ST. FRANCIS ; :

Desprte the wealth of ev1dence to the contrary, 1nclud1ng testlmony of 1ts own health _

v "-planmng expert, Trrdent furthers the dlsdam apparent in the ALC’s ﬁndrng that a plan was

l_ devrsed between Roper St. Franc1s and. DHEC by repeatedly m1scharacterlzrng the record in a -

~ false- and negatrve manner. It is false-and offens1ve-for' Trrdent to-desc_rlbe,the comrnon ‘and



appropriate communication's between DHEC and Roper St. Francis prior to ‘the filing of Roper
Berkeley’s CON Applicatlon as “enforcement negotiations,” “one-time ‘settlement agreement’ of
a threatened enforcement'action” or a “negotiated resolution”. (Resp. Br Ipp. .9, 26, 27) These
,statements are'as' devoid of eVidentiarysupport. as the ALC’s ﬁnding of a ‘lplan;” addressed at
"pages 22:23 of Appellant s Inrtral Brief. | |

. Trldent s own health plannlng expert acknowledged that there was: 1o ev1dence of an -
_agreement between DHEC and Roper St. Franc1s regardlng the proposed CON Appllcatron in
. ' advance (R p. 452 lrnes 3 18) Mr Sullrvan acknowledged that the CON Applrcatron had to be

approvable testlfymg “Yeah I mean, obv1ously they have to actually review the apphcatron yes

R ‘(R p 452 lmes 16 18). Mr Eubank affirmatively testified under oath that there 'was no agreement

o between DHEC and Roper St Francrs regardrng the outcome of Roper ] CON Applrcatron » (R |

| p- 558 lmes 5 12) What 1s abundantly clear from the record and was known or. knowable to any

. .1nterested person, is that Roper St. Francrs proposed to submlt a CON applrcat1on toadd dragnostlc o

cardlac catheterrzatlon services at Roper Berkeley hospltal in response to DHEC s notrce that the .

' agency 1ntended to take enforcement action agamst Roper St. Francrs because of the underutlhzed; .
catheterlzatlon laboratory atSt. F rancrs hospltal The propOsal was descrlbed by Roper St | F ranc1s;

Cina letter to Mr. Eubank dated Aprrl 20 20 16, whrch also notrﬁed DHEC of its status asan affected'“

| person for the East Cooper CON Appllcatron and is 1ncluded in the DHEC record for East Cooper s . -

. CON Apphcatlon (R pp. 1080 1081) The proposal ‘was thereafter detarled 1n the CON
; ~Appllcat10n filed May 9, 2016, (R. p. 753) Mr Sullivan acknowledged that the CON Appl1cat10n
| was consistent with .'t_he inforrnatlonf set forth.in the Apﬁl éO 2016 letter. (R.p. 451 ‘lines‘9-lZ-)'
- The irony of Trident’s reference to the “pej oratrve nature of the ALC s ﬁndmg ofa “plan

S

between Roper St. Francis and DHEC should not be lost, as Trldent s mrscharacterrzatrons of those l



-. A‘Asame communications are exceedingly more pej orative and plainly false. (Resp Br p.27) Trident
is obviously 1ntend1ng to disparage Roper St. Fran01s and the Department 1n its argnments
- ; drsplaying a reckless '_disregard for the truth. Trrdent conceédes as it must in the ResponSe Brief,
"“no eyidence mexists. that DHEC -gnar'anteed' approyaliof Roper’s CON application » as did Mr
Sulhvan at- tr1a1 (Resp Br p. 18 (emphasrs added) R. p 452 lines 3 18) In fact Mr Sulhvan. ‘_‘
‘testiﬁed

Q: The Department asked Roper St Francrs for a proposed .
' solution Is that rrght? ‘

. ¥

i Yes..

‘ ;"'nght
' And they give a deadhne for Roper St. Francrs to respond

They d1d

0 PoE o

- Is there anythlng in this letter that says we w1ll accept Whatever_;_ A
‘ prOposal you give us? ; _

.No. )

>

.+ Okay. And have you séen any email or letter or even the testimony 1}‘ E

. of Mr. Eubank that The Department planned in advance.to accept

: ~Whatever proposal Roper St. Francis brought” to them'7 _
AT d1d not see those‘_words.
(R. p. 480; lines 6-24)

'The evidence conﬁrms that Roper St. ,Francis. disagreed with the allegation that its -
‘ laboratory was operating in Violation of the CON laws and it submitted a proposal at the request
of DHEC in hopes of aV01d1ng contested enforcement proceedings (R pp 1080 1081) Itis also

_ uncontroverted that DHEC’s 1ntention at the time of the notice to Roper St. Francrs of the potential

enforcement action was that “a cease and desist order may be required to be sent to Roper in

o "Okay And 1t actually says, in hopes of aV01d1ng such action rlght‘? - X ?5.‘ R ,



. add1t1on to a substantlal monetary penaltyv” (R . 632 lmes 3- 9) Mr. Eubank further testrﬁed_.
w1thout Ob_] ect1on that had he demed the CON Apphcat1on he would have proceeded “wrth anotice i
- v:of enforcement conference and proceedlng ” (R p- 633 line 14 - p 634 11ne 3) Tr1dent s :
l':‘,‘; V“.'__lapprovable and mstead '1ssued a cease and desrst order to Roper St Franc1s speaks volumes to 1ts
_‘ ‘,,_dlsregard of the agency s authorlty, or at: least shows a caval1er d1sregard for the ‘1mpact such_‘-'_“ |
N ‘:"facuons could have on phy51c1an and pat1ent relat10nsh1ps in the communrty | Roper St Frahcrs; .

7 submrts that the dec1sron to propose serv1ces at Roper Berkeley as'a posszble means to address.‘ :

‘7;“_ -DHEC’s posrtlon regardmg the St. Francrs laboratory Was d reasonable and approprrate response, L

L

N

o to the agency E demand for actlon I R "s:,

el FRRFAEN

'Q‘u1te s’contrary -:to the .insinuation: that,'the parties were _scheming 'sin- secret',-or..'hidingjj' Sl

| ‘1nformat10n from pubhc Vrew the dlscussmns between DHEC and Roper St F ran01s were plamly',_i.‘f"?.,

® i - M : »'tf*' & ‘ ..,,,;._

Y X 1dent1ﬁedﬂ1n the Apnl 20 2016 letter to DHEC and the e- marl communrcatrons were publlcally S

,.
"

- _ ava1lable to any 1nterested person There was no agreement or understandmg between DHEC and AL

| "Roper St Franc1s 1n advance of the CON Appl1cat1on ﬁlmg, nor 1s there any evrdence to supports:f,v‘i N .

- any 1mproper motlve on the part of Roper St Franc1s and Tndent s false assertlons and pejoratzve . _'

»'m1scharacter12at10ns of the eV1dence Shoul'd be, disregarded‘a,s _fun/da_mentally_' cOntrary to "'t_he K
1‘ Lo ., : M

record.

-3 The suggestion that the' communications between DHEC and Ropeér St. Fraricis are somehow
.more . d1ff1cult to obtain than any other DHEC document subject to a Freedom of Information Act * ..
_""(“FOIA”) request is absurd. (Resp Br. p. 30) To the contrary, the e- malls were avarlable through
- the same ‘mechanism by which Trident obtained a copy of Roper Berkeley’s CON Application - a
. FOIA request to DHEC — and is the same mechanism by which an interested person obtains the -
L JARs ‘submitted to RFA. Trident’s arguments in the Response Brief further highlight the =
< ,.-arbltrarmess of the ALC’s rulmg and conclusions regarding public notice - with some publrcally _
_, . available documents acceptable as notice to the regulated commumty but not others (R pp. 42- -
. ‘43)



»

III. TRIDENT’S INTERPRETATION, ADOPTED BY THE ALC, IS REPUGNANT
TO THE HEALTH PLAN AND DESTRUCTIVE OF ITS OBVIOUS INTENT.

Trident correctly notes that “[i]n the absence of a compelling reason to reject DHEC’s

- 1nterpretat1on [of Standard 3] estabhshed case law requlres the ALC to defer and accept DHEC S

: 1nterpretat10n as, correct (Resp Br P 16) Trrdent cons1stently fa1ls to appre01ate the s1gn1ﬁcance

. ofthe Health Plan as the fundamental plannzng tool used by DHEC to carry out the Act’s purpose

‘ COI‘lStI'llCthI‘l as statutes and

- 1nclud1ng to gutde the establlshment of health fac111t1es and § serv1ces that best serve pubhc needs . |

S. C Code Ann § 44 7= 110 There was but one issue presented to the ALC for contested case

. review: whether Trident establlshed by a preponderance of the ev1dence that DHEC erred in
""ﬁndlng Roper Berkeley s CON Appl1cat10n was cons1stent w1th the 2015 Health Plan W1th the~

: basrs of Trldent S challenge 1ntent1onally l1m1ted to Standard 3 of the Health Plan S standards for

d1agnost1c cardlac catheterlzatlon serv1ces (R p- 263)
The Health Plan llke the CON Regulatlons is 1nterpreted us1ng the same rules of

(119

[w]hen 1nterpret1ng a regulat1on- We :look for the pla1n'~and ordrnary , .

-meamng of the words of the regulat1on w1thout resort to subtle or forced constructlon to llmrt or -
o expand the regulatlon s operat1on ?» Murphy 7. 8. C Dept of Health and Envtl Control 396 S C '

‘ l. ‘633 639 40, 723 S.E. 2d 191 195 (2012) (quotmg Converse Power Corp v.S. C Dep tofHealth

and Envil. Control 350 S. C 39, 47 564 S.E. 2d 341 346° (Ct. App 2002)) A revrewrng court must .

grve deference to the 1nterpretatlon of a regulat1on by the agency charged with its enforcement

: Murphy, 396 S.C. at 640 723 S. E 2d at 195 (01t1ng Brown V. Bz-Lo Inc 354 S C. 436, 440 581

S.E:2d 836, 838 (2003)). Where DHEC’s interpretation “is both reasonable and consistent with

the plarn language of'the regulat1on [there is] no reason to deviate from DHEC’s constructron and

- appllcatlon » Murphy, 396 S.C. at 640- 41,723 SE2d at 195.

In: Trident Medical Center V. South Carolzna Department of Health and Envzronmental



| unwntten temporal restrrctron w1th its 1nterpretat10n that

Com‘rol this Court cons1dered str1k1ngly s1m11ar arguments from Trident in 1ts challenge to

DHEC S approval of the Roper Berkeley hospltal on the grounds that the Bed Transfer Provision

L that has not yet been constructed ” Trzdent Med Ctr v S c Dept of Healz‘h and Envtl Control S
412 S C. 34l 349 772 S E 2d 177, 181 (Ct App 2015) Roper Berkeley submlts ‘that thrs Court s' e

s analys1s of the Health Plan and resultrng belref that “ﬂex1b111ty is: burlt 1nto the requ1rements for R

general hospltals when determmmg need s srmllarly appllcable to the Health Plan s provrsrons '
. ‘w1th regard to d1agnost1c card1ac catheterlzat1on servrces Id at 359 772 S E 2d at 186 Contrary ’

to the reasomng of the ALC below and the arguments of Trldent here a court may not cons1der ' : ”

Cardrovascular Care Chapter should be cons1dered and 1ts terms construed in context ThlS is
- ,,.‘;because a court may not in order to’ grve effect to partlcular words V1rtually destroy the meamng: °

- ‘of the entlre context that is, g1ve the partlcular words a s1gn1ﬁcance wh1ch would be clearly""

repugnant to the statute looked at asa whole and destructlve of its obv1ous 1ntent ? Id at 357 772 . :

e J .

, " S.E. 2d at 186 (quotlng Sparks 12 Palmetto Hardwood Inc 406 S C 124 128 29, 750 S. E 2d 61 i
: -63 (2013)) ‘ : |

: ; ', It IS Tr1dent s 1nterpretat10n of Standard 3, acccpted whole cloth by the ALC that destroys -

myoplcally focusmg ona smgle term ex1st1ng, and ascr1b1ng to 1t a meamng and effect that is

| \ V clearly repugnant to the purpose of the CON Act The ALC adopts at the suggestlon of Trldent an

(3313

ex1st1ng as used 1n Standard 3 means

. thatalab s open and 1s,,offer1ng and has the capacrty to prov1d_e catheterrzat1on services to patrents, '

"~ 4 Bon Secours did, at_th'e‘time a CON App‘lic‘a’tion iSﬁIed and under reviéw.” ®.p. 3S, emphasls

' proh1b1ts DHEC from 1ssu1ng a CON for the transfer of beds from an ex1st1ng hosprtal toa hosprtal | L

. the language of [Standard 3] 1n 1solat10n > ]d at. 357 772 S E 2d at 185 Instead the ent1rety of the

- n _the meanlng of the entrre context of the Health Plan as a tool for planmng health care serV1ces by .- A



' added) This inferred limitation on DHEC’s authority to c'onsider present' and future circumstances
- in review of dragnostrc cardiac catheter1zat10n 'services is not dlss1m1lar to Trldent s 1nterpretat10n
‘of the Bed Transfer Prov1s1on that was refused by this Court in 201 5
In T rzdent Medzcal Center Trldent asserted that DHEC d1d not have the- author1ty to" ‘
“»appr'ove the transfer-of acute~-care beds toa rece1v1ng fac111ty that was no_t yet constructed or
exrstrng "In I‘C_] ect1ng Trrdent S 1nterpretat1on this Court explarned
 'The ‘remalnder of the Bed Transfer~Prov1s1on cons1sts of a_lr_st of eight criteria with’ A
- -which a CON: applicant ‘must -comply. The - language*in" this list certainly
_accommodates those CON applications for the transfer. of .beds to a receiving
. facility already in existence at the time the application is subm1tted Yet, thereisno . .-
.. language in this list that either expressly or impliedly requzres the rece1v1ng facrhty” L
- 10 be in existence when the CON. apphcatlon is submitted. ‘Therefore, the plain™ = .-

g f'flanguage of the Bed Transfer Provision can be. reasonably 1nterpreted to 1nclude a
: 'recervmg fac1lrty that w1ll be constructed after DHEC issues the CON.- '

Trzdem‘ Med Ctr at 356 57 772 S E. 2d at 185 (emphas1s in orrglnal) In the challenge at 1ssue 1n_ .

A

catheterrzatron laboratory’ 1n | the servrce area but the language of- the‘ Standard can also be‘ ‘
B reasonably 1nterpreted to not con31der as exrstmg a cathetenzatlon laboratory that yyould not bef{‘
) woffermg dragnostlc cardrac catheterlzat1on seryrces ‘;al;ter DHECrssues the CON ”? See id- -at 5’7 ,
‘2'772 S.E2d at 185. Trrdent S expert oplned that Standard 3 1s ‘a cornmunrty need standard” and “1s
the only standard in the plan that actually looks at the commumty asa whole and says- what s .
"r~go1ng on in the serv1ce area ? (R p 331 llnes 6- 19) The Department s 1nterpretat1on of Standard f‘ ‘
3 and evalua‘uon of commumty need based on the utrhzat1on of the laboratorres actually belng used‘
s entirely cons1stent with Standard 3 s purpose and is not destruct1ve of the’ 1ntent of the Standard
‘and the Health Plan 1tself Th1s reasonable 1nterpretat10n is also supported by the d1fferent language ._

»used in Standard 2 (“all labs™) and Standard 3 (“all exrstrng labs ) an obvrous d1st1nct10n in the

. pla1_n language of the Standards, Whrch:demonstrates the ﬂex1b111ty afforded to DHEC in gu1d1ng .

11



the establishment of cardiac catheterizatlon' seryices in the State. See T rident Med Crr. "at 360,772
S'.'E;2d at 1877 V(ﬁnding the intent ot the State Health Planning Committee in dral’ting the Bed
' Transfer Provi'sion was to 'p,rotvide'ﬂexibility Ai'nreview of each .‘p'ropose'd'project Wlth its own . g
- unique circumstances,-and the. agency"s interpretation was reaSOnable“;where it yvould 'imp'rov_e

’ health care access for thel target p,onulation); It is _Trident’s interpretation, \adopted by the AL_C,
that is contrary to the rules of constructlon and nothing in Trrdent S Response Brref demonstrates ‘
a compelhng reason for the ALC to reJect DHEC ] 1nterpretat10n of Standard 3. See Dunron V. S C

’ _ Bd ofExam rsin Optometry, 291 S. C 221 223,353 S.E. 2d 132 133 (1987) (“The constructlon..

’ 'of a statute by ‘the agency charged w1th its admrnrstratlon wrll be accorded the most respectful‘

- 1con51deratron and w1ll not be overruled absent compelling reasons. ”)

v TRIDENT’S PRIOR INCONSISTENT POSITION IS FURTHER EVIDENCE
o THAT DHEC’S INTERPRETATION IS NOT ARBITRARY ’

: Tr1dent S d1smlssal of its prlor 1ncon51stent posrtlon regardrng the .St. Francis

: catheter1zat10n 1aboratory dur1ng DHEC staff revrew of the CON Apphcatron is not surprrslng,t

~ 1 given that the analy51s then offered to DHEC provrdes support for DHEC s ultrmate ﬁndlng W1th o

regard to the apphcatron of Standard 3 and is ﬁ,lrther ev1dence that DHEC 'S. 1nterpretat10n was not
‘: <arb1trary or caprrcrous. It yvas admrtted by Trldent at- trlal that DHEC staff had the analys1s of three
' dlfferent health'nlanning consultants during reVieW of the -Rotjer Berkeley CON A‘ppli_cation:. Mr. o

| '.'::t:_lSulliVan on hehalf of Trident, Ms. Platt on behalf of Roper Berl{eley,_la_nd Mr. Levitt on behalf ot

"~ East Cooper. (R. p 491, line 12 — p. 492, line 21) All three of these health planners offered an

* analysis of the service area, and all three in varying ways suggested to DHEC that the St. Francis-

catheterrzatlon laboratory should not be consrdered an ex1st1ng program or should not be 1ncluded |
~in the commumty need analysis under Standard 3. (R. p. 951; R. pp. 782-783; R. p- 1035)

Regardless of the tightrope Mr Sullivan sought to walk at trial by drfferentratrng between his.

12



definition for “exlsting” under-the transfe‘r criteria and “existing” for purpOSes of Standard 3 (R. p. R
470, lines 15-2Q') Trident cannot dispute that his analys}isl‘submittedtov,ﬁ DHEC staff during' review
ot" .the CON Application .was that DHEC had the authority to “not recognize [St: Francis’s]
d-i;’agnostlc catheterization program as anlekisting se'rvicewmerely hecause onlyv (3) three diagnostic

. caths are performed on average each year which is not md1cat1ve of an actual program ” (R p |

= 95 1) The record thus demonstrates that DHEC’s mterpretatron of the Health Plan and apphcatlon -

- of Standard 3'in the approval of Roper Berkeley s CON Appl1cat10n is reasonable and con51stent :
) w1th its statutory author1ty ” Kiawah Dev Partners [] v S C Dept of Health and Envtl Control '
: v4ll S. C 16, 35 766 S E2d 707 719 (2014) Roper St Francrs submrts that mere d1sagreement A»

; wrth DHEC’ 1nterpretat10n grven the wealth of support in the record for 1ts reasonableness is not

‘a permrssrble bas1s for the ALC to reJect the agency S 1nterpretatron and therefore reversal of the'; '

\.:ALC s Order is appropnate

CONCLUSION

9

For all of the reasons, stated above and in Roper Berkeley S mam brlef Roper Berkeley
respectﬁ,llly requests that the Court hold that the Department s: 1nterpretat10n of its Health Plan is
reasonable and cons1stent_ with the‘plam flang'_uage u_sed-'and that the Order of the ALC reversmg

' the Department’s decision to approve Roper Berkeley’s CQN Application must be reversed. : :

13



. Respectfully submitted, -
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