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SEPTEMBER 6, 2013 .

(WHEREAS this matter was scheduled for a term of General
Sessions, the defendant appeared along with his counsel
of record. The hearing began at 9:13 a.m. with the
rights given to all defendants present as follows.)

THE COURT: All right. UListen up. I’m going to go over
your constitutional rights with you. When you plead guilty,
you give up certain important constitutional rights.

Bach of you have a right to a jury trial. At a jury
trial, I would tell thé jury that you are presumed innocent,
that you are presumed not guilty. The State would bear the
burden of proving you guilty beyond a reasonable doubt.

You would have the right to question any witnesses
against you, as well as the right to present witnesses for
your defense.

If you went to trial, you’d have a right to remain
silent. If you went to trial and remained silent, I would
tell the jury that they. could not hold that fact against you.

You would have the right again to present any defenée to
the charge or charges against you, and if you made any
incriminating statements, you would have a right to challenge
the admissibility of those statements.

Does anybody in here not understand those rights?

(Whereupon, there is no response.)

THE COURT: When you plead guilty, you give up those
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rights. Does anybody in here not understand that when they
plead guilty, they give up those rights?

(Whereupon, there is no response.)

THE COURT: Now, some of you may come befq;e this Court
waiving presentment of your charge to the giand jury. Please
understand that you have a right to have your charge or
charges presented to the grand jury for them to determine
whether or not there is sufficient evidence to bring your case
into this court.

However, you may waive that right and proceed here today
and plead guilty. Does anybody in here not understand that
they have a right to have their charge or charges presented to
the grand jury for them to determine whéther or not there is
sufficient evidence to bring your case into this court?

(Whereupon, there is no response.)

THE COURT: Does anybody in here not understand that they
may waive their right to have their charge presented to the
grand jury and proceed here in court and plead guilty?

(Whereupon, there is no response.)

THE COURT: All rigﬁt.

(Whereupon, there is a break in this proceeding from 9:17

a.m. until the defendant’s case is called by the

solicitor at 9:45 a.m.)

'MR. JEPERTINGER: Okay. May it please the Court, Your

Honor. Standing in front of you 'is Derrick Brown on 2012-GS-
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21-1645. Mr. Brown in that indictment is pleaaing to
attempted murder and carjacking, Your Honor. The remaining
count of possession of a firearm while in the commission of a
violent crime is being dismissed. He’s represented by Mr.
Jordan. There’s a negotiated sentence of 20 years to run
concurfent;

MR. JORDAN: Burglary first?

MR. JEPERTINGER: He’s only charged -- yeah. There’s
another charge of burglary first and kidnapping that are being
dismissed against him, and that is on -- in Indictment 2012-
1646. |

THE CLERK; Please raise your pightlhand. Do you swear
to tell ‘the truth, the whole truth, and nothing but the truth,
so help ysu God?

THE DEFENDANT: T do.

THE COURT: -All.right. Sir, you are Derrick chwn?

THE DEFENDANT: Yes, sir.

THE COURT: Have you ever been treated for alcohol abuse,
drug abuse, or mental illness? |

THE DEFENDANT: No, sir.

THE COURT: Within the last 24 hours, have you taken any
medication, drugs, or alcochol?

THE DEFENDANT: No, sir.

THE COURT: Are you aware of any physical, emotional, or

nervous problem that would. prevent you or keep you from
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understanding what’s going on here today?

THE DEFENDANT: No, sir.

THE COURT: The State indicates you’re pleading guilty to
an attempted ﬁurder; is that correct?

THE DEFENDANT: Yes,»sir.

THE COURT: As well as a carjackiﬂg offense; is that
correct?

THE ﬁEFENDAﬁT: Yes,‘sir.

THE COURT: Do you understand that the aﬁtempted murder
carries a penalﬁy of'up to 30 years? »

THE DEFENDANT: Yes, sir.

THE COURT: And you understand that the carjacking
offense includes ub to 30 years as well?

THE DEFENDANT: Yes, sir.

‘THE COURT: The State has indicated that they have
negotiated a sentence with your lawyer for a 20-year period of
incarceration. Is that your understanding?

THE DEFENDANT: Yes, sir.

THE COURT: Do you unde;stand that under a negotiated
sentence I can either accept\it or set it aside and let ydu
plead on a different day?‘ Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Is it your desire that I accept this
negotiated sentence and sentence you to a term of

incarceration for 20 years?
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THE DEFENDANT: Yes, sir.

THE COURT: Now, you understand that each of these
offenses for which you are pleading guilty to here today are
considered under South Carolina law to be violent offenses as
well as most serious offenses; do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: In other words, you un&erstand that you can
count on doing day fbr day for whatever sentence or for the 20
yearslthat this Court hands down here today; do you understand
that?

-THE ﬁEFENDANT: Yes, sir.

THE COURT: And you understand that as a most serious
offense that this particular -- these particular offenses fall
under the two-strike rule; do you understand that?

THE DEFENDANT: Yeg, sir.

THE COURT: In other words, if you afe convicted by plea
or. trial after being released frdm the bepartment of
Corrections of another most serious offense and the State has
properly noticed you of their intent to seek life ﬁithout
parole, the Court would have no alternative but to give youn
life. Do you understand that?

THE DEFENDANT: Yes,.sir:.

THE COURT: Understanding the consequences ofipleadiﬁg to
a violept offense as well as a most serious offense} is it

still your desire to go forward here today and plead guilty to
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|these two charges?

THE DEFENDANT: Yes, sir.

THE COURT: Now,'you understand that when you plead
guilty, Mr. Brown, you give up certain important
constitutional rights. You understand that you have a right
to a jury trial. At a jury trial, I would tell the jury that
you are presumed innocent, that you are presumed not guilty.
The State would bear the burden of provihg you -guilty beyond a
reasonable doubt.

You would have the right to question any witnesses
against you, as well as the right to present witnésses for
your defense. You would have the right to remain silent. If
you went to trial and did not testify, I would tell the jury
that they could not hold that fact againsﬁ you.

You would have the right to present any defense you had
to the chérges, and if you.ﬁade any incriminating statements,
you would have a right to challenge the admissibility of those
statements. Do you understand those rights?

" THE DEFENDANT: Yes,.sir.

THE COURT: Do you understand that when you plead guilty,
you give up those rights? |

THE DEFENDANT: fes, sir.

THE COURT: All right. Understanding your rights and
understanding that when you plead guilty you give them up, how

do you plead here today? Guilty or not guilty?

-9-
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THE DEFENDANT: Guilty.

THE COURT: All right. You’re represented by Mr. Joxdan.
Are you satisfied with his representation?

THE DEFENDANT: Yes, sir.

THE COURT: Have you talked with him enough?

THE DEFENDANT: Yes, sir.

THE COURT: Do you need any more time to taik to him?

THE DEFENDANT: No, sir.

THE COURT: Understood your talks with him?

THE DEFENDANT: Yes, sir.

THE COURT: Has he done everything you believe he could
have done of should have done for you?

THE DEFENDANT: Yes, sir.

THE COURT: .Has he done anything you think he shouldn’t
have done?

THE DEFENDANT: No, sir.

THE COURT: Are you completely satisfied with his
representation?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have any complaints Whatsoever?

THE DEFENDANT: WNo, sir.

THE COURT: All right. Has anybody promised you anything
or held out any hope of reward to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Anybody used any threats, force, pressure, or

-10-
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intimidation to get you to plead guilty?

THE DEFENDANT: Yes, sir.

THRE COURT: They have?

THE DEFENDANT: Yes, sir.

THE COURT:‘AYou'fe not pleading today of your own
will?

THE DEFENDANT: Yes, sir.

THE COURT: Did you ===

THE DEFENDANT: Yes, sir.

THE COURT: Has anybody used any threats, force,
pressure, or intimidation to get you to plead?

THE DEFENDANT: Yes, sir.

THE COURT: Who?

THE DEFENDANT: Mr. Jepertinger.

free

THE COURT: What has he done to get you to plead guilty

here today?

THE DEFENDANT: He tell me if I don’t take the 20
I can get —— he’s going to make sure I get 60 years on
trial.

MR. JEPERTINGER: I did tell him I'm going to ask
consecutive sentences and the maximum,

THE COURT: And he has every right to do that.

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that?

THE DEFENDANT: Yes, sir.

years,

this

for
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|next. In fact, you’'re number one up for trial in front of me

THE COURT: I mean you don’t have to take this deal that
they’ve offered you of 20 years concurrent today. If you want

to go to trial, you can be tried in front of me the week after

week after next. That’s up to you. It is up to you, Mr.
Brown, as to whether or not you decide té plead guilty. If
you don’t like the deal they are offering, you have every
right to go to trial the week after next in front of me.

1’11 be back here and we can strike a jury that Monday
morning and try your case starting that Monday morning, and
we’ll go as long as it takes for the State to put it up and it
will be their burden -- their burden and their burden alone to
prove your guilt‘beyond a reasonable doubt. And like I told |
you on your constitutional rights, you don’t have to say a
thing, you don’t have tc put up any evidence at all, and I’ll
tell the.jury they can’t hold any of that against you -- any
of it because the burden rests entirely upon the State.

Now, when they —-— if a jury convicts you, if they come
back and say the State has met that burden and they’ve proved
Mr. Brown guilty beyond a reasonable doubt, Mr. Jepertinger
can stand right where he is or séand on the eleventh floor in
the approximate same place and he can ask me, Judge Brown, we
would ask for consecutive sentences in this case, and he can
ask for itAall day long. Whether it is imposed upon you would

be my decision and my decision alone at that time. Do you

-12-
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understand that?
| .THE DEFEENDANT: Yes, sir.

THE COURT: Now, do you want to go forward here today and
plead guilty to this chargé and what they’ve offered you for a
concurrent 20-year sentence or do you want to stand down énd
we’ll pick ---

THE DEFENDANT: Yes, sir.

THE COURT: Sir?

THE DEFENDANT: I’ll go ahead, sir.

THE COURT: Are you pleading guilty because you are
guilty?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Now, I want you to understand you
have every right to go forward on your trial. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now, let me ask this question again.. Has

| anybody used'any threats, force, pressure,»or.intimidation to

;

get you to plead today?

THE DEFENDANT: No, sir.

THE COURT: 'All right. I mean I understand that what the
—— the State doesn’t have to plea bargain with anybody. They
could come in‘he;e on every case that’s brought in here and
say you can plead straight up or you can go to trial. In.

fact, when I go to Lexington, South Carolina, to hold court,

-13-




10

11

12

13

14

15

16
17
18

19 -

20
21
2
23
24
25

15

they might ~- they might reduce some charges up there, but

that’s how it is. Everybody up there pleads straight up and

they don’t recommend anything. They don’t negotiate anything.
In fact, you plead straight up in.Lexington, South Carolina.
So he doesn’t have to do it at all. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: All right.. Has anybody mistreated you in any
way, whether it be law enforcement or Solicitor’s Office?

THE DEFENDANT: No, sir.

THE COURT: Sir?

THE DEFENDANT: No, sir.

THE COURT: All right. Have you had enough time to make
up your mind as to whether or not you want to plead guilty or
go to trial?

THE DEFENbANT: Yes, sir.

THE COURT: What do you wish to do?

THE DEFENDANT: Plead guilty.

THE COURT: Are you pleading guilty as to each of these
charges of your own free will?

THE DEFENDANT: Yes, sir. -

THE COURT: Are you pleading guilty as to each of these
two charges because you are guilty?

THE DEFENDANT: Yes, sir.

THE COURT: 'All right. Mr. Jepertinger, I'd Be happy to

hear from you, sir.

-14 -
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MR. JEPERTINGER: Your Honor, on April the 26th of 2012
here in Florence County, Georell Blathers had received a phone
call from his mother. Georell had been going to Timmonsville
to take‘his girlfriend home and, as I said, he got a call from
his mom and said Flacko -~ who is the nickname of the
defendant -- and Peanut, Flacko’s friend also known as
Dormiell Wilson, are riding by the house with coats on, and
they were heavy coats, Your Honor, and it was between 85 to 90
degrees on that day and it just looked very unusual.

So Georell drops his girlfriend off and helcomes back to
his house on Pindo Court, and Pindo Court, Your Honor, is in
Florence County. It is behind the Baymont and Crack Barrel in
a trailer park area. It’s right off of Fairfield Road there,
Your Honor. And he sees those two individuals down the street
with their camouflage jackets on. He goes in the house to get
a belt and gets -~ gets money to go to the mall.

At that point, he gets out of the house, gets into his
Chevy Impala. The vehicle is in his girlfriend’s name I
believe, but it’s the car that he uses all the time. He backs
up, goes down the street just to see why these guys are right
in front of his house. He opens the car door, asks them why
they’re riding down the street with these heavy coats on, and
he spoke to the other individual first, Dormiell Wilson, and
Dormiell basically says a racial epithet and basically tells

him to -— for lack of a better term, to F off.

-15-
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- As - he says that, Flacko without any -~ any warning

whatsoever pulls out a handgun and shoots Georell. The bullet

hits him obviously. At first, all he felt was a -- I would

say & burning sensation, and I don’t know if he realized that

"|he had been shot, but then it started hurting, Your Honox. It

caught him kind of right here in the side. I have pictures
from the hospital where he was shot. Of course, théy took
him, and his mother, Mary, saw the wholé thing, and she saw
Dormiell and Flacko here, the defendant in the case, Derrick
Brown, do the shooting. |

Now, after he gets shot, the defendanﬁ gets into the
defendant’s -~ into the victim’s . car -- Mr. Blathers’ car and
drives bff. The -- I think -- I don’t know if Mary saw that

part, but I know Georell’s sister, Niquaha Washington, sees

this defendant in that car because there was no —-- there was

only one ingress and egress to Pindo Court. So he sees —- or

she sees him get in the car and drive off.

They don’t know where the car is. Eventually, law
enforcement in Williamsburg County said thgy found vehicle
parts to the Chevy Impala that was his, and either Florence
County goes and gets the parts belonging to the Chevy Impala.
or Williamsburg County sends it back to Florence County, but
this is what all that remains of the.Cher Impala.

(Whereupon, a photograph is presented to the Court.)

MR. JEPERTINGER: Those four or five parts, a couple

-16-
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doors,'the.trunk. They were able to get the.VIN off of one of
the doors there. That’s how they knew to whom the car
belonged.

It was a cold-blooded shooting, Judge. You can’t -- you
can’t deséribe it any other way. All he did was ask them a
question. What are you doing riding down the street in front
of my mama’s house? BAnd he gets shot. He did nothing. He
had no weapbn. All he did was ask‘a question and he got
blasted in his guts, Your Honor.

In te;ms of criminal record, this gentleman has got a
receiving stolen goods in 2005 and three counts of burglary
second degree in 2006 for which he received a YOA sentence not
to exceed six years. That’s the only criminal record that I
-- I see here.

THE COURT: All right. All right. M:. Brown, you heard
the facts as stated by the solicitor in this case. Do you
agree with those facts?

. THE DEFENDANT: Yes, sir.

THE COURT: Are you, in fact, guilty of cérjacking; as
well as attempted murder?. |

THE DEFENDANT: Yes, sir.

THE COURT: And how do you plead to these charges here
to§ay? Guilty or not guilty?

THE DEFENDANT: I plead éuilty, sir.

THE COURT: As to each of these charges?

-17 -
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attorﬁey with whom he’s indicated he’s completely satisfied.

THE DEFENDANT: Yes, sir.

THE COURT: Well, let me ask you this, Mr. Brown. We
talked about this a little bit. The State and your lawyer
have negotiated a 20?year sentence. Do ydu understand thaf?

THE DEFENDANT: Yes, sir.

THE COURT: In other words, I can either accept this plea
and sentence you to 20 years or I can_rejgct it and either let
you plead on a diffefent day in front of anéther judge or I
guess I could retain'jurisdictionband the"case could go |
forward and be tried in front of me. Do you understand that?

THE bEFENDANT: Yes, sir.

 THE COURT: Is it your desire that I accept this
ﬁegotiated sentence and sentence you to this 20 years?

THE DEFENDANT: Yes, sirf

THE COURT: All right. All right. I do find that there
is a substantial factual basis for this defendant’s plea.

That his decision to pleéd'guilty as to‘each of these charges
has been entered into freely, voluntarily, knowingly, and

intelligently. That he has had the advice and counsel of an

I will accept this plea. Before I hear from you, Mr. Jordan,
Mr. Jepertinger, do the victims or anybody wish to say
anything?

MR. JEPERTINGER: Ms. Mary or Georell, do you? Just

address your comments to the Court if you want to say

~-18-
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anything.

THE COURT: If you wish to say anything, please tell me
your full name for the record and I’1ll be happy to hear from
you, sir. |

MR. BLATHERS: Georell Blathers. WNo, sir, I don’t have
anything to éay.

THE COURT: Okay. Ma’am, any;hing you want to tell me?

'MS. WASHINGTON: I’m Mary Washington.

THE COURT: Yes, ma'am,‘Ms..Washington?

MS. WASHINGTON: I just. wanted to let Mr. Brown know I do
forgive him. Even though I'stood there and watched him shoot
my son, take his car,.and almost run over me in the process, I
hold no ill will towards him. I just want him to pay for what
he did.

‘THE COURT: All right. All right. Mr. Jordan, I'1l be
happy to hear from you.

MR. JORDAN: Thank you, Your Honor. Your Honor,‘Derrick
Brown is 24 years old. He’s got a ninthAgrade education.

He’s spent most of his life here in Florence County. . Your
Honor, his family .is right here in Florence County. His
mother at the .time of this incident was living out on Pindo
Court. |

Mr. Jeéertinger got to give his version of the facts here
and I believe I —- Mr. Brown would like me to tell you his

version. Your Honor, on the 26th, Pindo Court is not exactly a

-19-
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country club. On the 26tR, Mr. Brown’s mother was going
fishing. She was going to be out all day. Due to a rash of
break-ins in the area, she called her son, Derrick, and asked
him if he would come and sit at the house.

About an hour or so after he got to the house, four
people came to the door of the house looking for Georell.
They had been given the wrong address, but they were loqking
for Georell in connection to a murder. I'm sorry, hot a
murder, a burglary. Derrick told them he didn’t know where
Georell was and didn’t have any involvement with that. He
wasn’t hiding him.

Later on, Derrick ran into Georell and informed him of

such. Derrick tells me at that time Georell showed him a gun.

He had a gun. And they may have exchanged some words about,
you know, Derrick keeping quiet and not squealing on him,
things like that, and I don’t think Derrick really had any
intention to squeal or what have you.

But in essence, that was the bad blood, Your Honor, and
yes, as Mr. Jepertinger said, Derrick and his friend were
outside that evening. ' Derrick was going down the street.
Georell comes up and they start haviﬁg words. ‘I believe it
was Peanut who jumped out and was trying to stop these guys
from afguing, you know, and telling them to squash the beef
they had. In the heat of the moment, you know —-—- I mean Mr.

Jepertinger describes this as a cold-blooded shooting. BHe

-20 -
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says it can’t be described any other way. I mean I'm
relatively young, but I think I can describe it a different
way.

This was in the heat of thé moment, Your Honor. It
wasn’t cold-blooded. It wasn’t premeditated. Mr. Brown saw
Mr. Blathers with a gun earlier in the day. There were heated
words being exchanged and Mr. Brown thought he was in a kind
of a kill or be killed situation. Fortunately, it didn’t turn
out that way.

Your Honor, we beliéve that this negotiated 20-year
sentence is fitting for what occurred here, you know, given
Mr. Brown’s youth and inexperience. Your Honor, he was
arrested on July 20t of 2012. He has never bonded out. He
did spend some time on a YOA revocation, but I believe you can
still give him credit for all that and I believe that’s 401
days that he has either been in the Florence County Detention
Center or on hold by the Florence County Detention Center for
these charges. |

Your Honor, Derrick has expressed to me that he is
incredibly sorry for what happened. He's known Georell for a
long time. He never had any beef with him before this day.
Your Honoxr, we just ask you to consider accepting his plea
here and the negotiated sentence.

THE COURT: All right. Thank you, Mr. Jordan. Mr.

Brown, anything you want to tell me?

-71 -
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{robbed some of the people’s family that I been with that day.

THE DEFENDANT: Ye;, sir. I'd like to say I apologize to
the Court for wasting its time, you know, and, Yocur Honor,
what wént down, I woked up and went at my mama’s. Well, I was
staying at West Florence at my grandma’s house in Wést
Florence. My mama come aﬁd say she going fishing. She wanted
me to come watch the house. So I got up and went and watched
the house. I’m at the house laying on a chair. I heard
somebody knocking at the door. I went to the dooxr. I see
four white people outside and I’m seeing a gun and do I know
Georell. Do a Georell stay here? I was like no. ~Then they
was like where he stay. I say he staylat the second house out
here. I was like no. He was like me and my girlfriend want
my $35,000. I’'m trying to fina out where he is. I got money
that’s his. So I’'m like yes, Your Honor. I mean yes.

' So next thing you\know, me and.my hoﬁeboys are standing

outside chilling. So I seen Georell pull up. I guess there

was another guy that was in the car with Georell that had

So they had some words, whatever. They had words together
with. I didn’t have nothing to do with it. I’'m just standing
in the yard and they was having words.

So the person that Georell came to pick up, they left to
go to w§rk. "So my homegirl and her grandmama get in the car
that Georell was in because it was the car of the girl he was

talking to. The car was in her name. So his -- I mean her

-



24

10
11
12
13
14

15

16

17

18
19
20
21
22
23
24

25

grandmama was going to get in the.cgr they was in.

VSo we was ip the trailer park. They came back. Him and
another guy came back in a -— in a different car, in a Ford
Taurus. So when they came back, they had some words. Well,
him and -- him and the girl’s uncle had words. I asked them
why that he had somebody call -- had his niece call that
robbed one-of his other nieces. You know what I’'m saying? Sq
I'm standing right there.

So that when he jump out the car, he been like ain’t none

of y’all business what was going on. I handled it. When I

did, they were like take that. So even like if I did it, so

it’s like if he did it, I did it, too. You know what I'm

saying?
So then when they leave, somebody shot at the car. So
his -- I guess his mama called the police and told the police

that someone had shot the car that her son was in. So the

|police came out there. The police left. So the next thing

you know, it was like -- probably like thirty minutes later
they came. They was coming back. It was like two —— like
three cars deep. You know what I’m saying? But when théy was
coming in, the sheriff came in because I guess she haq called
the police and told the police that somebody shot at the car
her son was in. So the next thing you know, the police came
and left.

I'm going down the road to one of my homegirl’s to get a

\
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cigarette —- borrow cigarettes. I seen a car coming down the
road swerving. I ain’t know who it was. He swexved. He was
swerving. So I got my cigarette and went back down the road.
When I got back in the trailer park, he come running outside.
So his mama like, no, Georell, don’t do that. So like before
he even got in the car, his mama and them already started
walking down the road like where everybody been at. So he
jump in the Caf.‘ I'm going down the road. He behind me
swerving in the car. ’You know what I’'m. saying?

So he pull in front of me and backed his car up. So my
homeboy Dormiell be like, man, Georell going to go ahead and
kill all of us and this and that and he was like no, F that.
Y’all the reason all this going on. So he had his ﬁands on
the top of the car. Y’all the reason this going on. I'll
tell them to kill you and that’s when he pulled out a gun and
I pulled out a gun. That’s when I shoot, sir. And the next
thiﬁg you know, he took off running. Then his sister had a
gun and she pulled out a gun. So I jumped in the car and left
the scene. |

MR. JEPERTINGER: Well, is he pleading guilty, Judge?
That's the question I have.

THE COURT: Sir?

MR. JEPERTINGER: I was wondering if he’s ﬁleading
quilty.

THE COURT: Well, you’ve pled guilty to these charges ——=~

7.
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THE DﬁFENDANT: Yes, sir.

THE COURT: --- here today and any defenses that you may
or may not have had, when you plead guilty you give up those
defenses.

THE DEFENDANT: I know that, sir.

THE COURT: Do you understand that?

THE DEFENDANT:- Yes, sir.

THE COURT: All right. All right. Anything else from
the State?

MR. JEPERTINGER: No, sir.

THE COURT: Anything else, Mr. Jordan?

MR. JORDAN: No, sir.

SENTENCE OF THE COURT

THE COURT: All right. On Indictment 2012—GS;21-1645 as
it pertains to each of these charges, the carjacking as well
as the attempted murder, the defendant ~- how many -- how much
—~ how much did he do on his Y revocation?

MR. JORDAN: Your Honor, I think it was 141 days without
the Y revocation.

THE COURT: How many, Mx. Jordan?

MR. JORDAN: I think‘it was 141 without the Y revocation.

THE COURT: 141 days without the YOA?

MR. JORDAN: Yes, sir.

THE PROBATION AGENT: He’s no longer on —--—

MR. JORDAN: It was about 260.

~25-
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THE COURT:
MR. JORDAN:

THE COURT:

charges on Indictment 1645, the defendant is committed to the
State Department of Corxrections for a périod of 20 years as to

each count. I’m giving him credit for 141 days as to each of

those offenses.

on the Y. Good luck to you, Mr. Brown.

MR. JEPERTINGER: Thank you, Your Honor.

MR. JORDAN:

THE COURT:

MR. JORDAN:

(Whereupon,

—-~ END REQUESTED TRANSCRIPT =---

260 days with the revocation?
Yes, sir.

All right. As it pertains to ‘each of these

I’'m not giving him credit for the revocation

Your Honor, that was concurrent; right?
Concurrent, yes. Concurrent.
Thank you.

the proceedings end at 10:13 a.m.)

-26 ~
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STATE OF SOUTH CAROLINA }
) CERTIFICATE

COUNTY OF FLORENCE )

I, the dndersigned, Krystal J. Smith, Notary Public and
Official Court Reporter for the Twelfth Judicial Circuit of
the State of South Carolina,'dé'hereby certify that the
foregoing pages, numbered 1 through 26 constitqte a true,
accurate, énd»complete Transcript of Record of all the
proceedings had and evidence introduced in the hearing of the
above captioned case, relativévto appeal, in the Court of
Genéral Sessions for Florence County, South Carolina, on the
6th day of September, 2013.

I do further certify that I am neither of kin, counsel, 

nor interest to any party hereto.

‘%(A,m]éb-g J *SY‘r\/iﬂ’)

Court Reporter

Florence, South Carolina

May 31, 2014
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STATE OF SOUTH CAROLIN Dy
~ %l" APR 24 7Y’ b 1 9y THE COURT OF COMMON PLEAS
COUNTY OF F |orence CONME R g | |
| | FLORERELC ) BOM L9411 Dloh
Full name and prison number (if any) of Applicant. ) ;
Dertick 35 Broww #3231 ) |
> Bv 0N ¥ 315%Z . APPLICATION FOR

‘ )

State of South Carolina ) POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question, If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be swom under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted,

1. Place of detention MC,C.ONY\; e C.o rrcc—F aon Iml ,
2. Name and location of Court which myosed sentence ) F'Oi’eﬂ e Coon H
3. Name(s) of co-defendant(s) (if any) _
4, The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed: 6{‘ ‘ o
@  ___Avlenpred Morder (18-4-7eg 55’9;" Qé’u
& Lo
®  —Capocking (124763 £ s
g ¥ §5
© g .83
S. The date upon which sentence was imposed and the terms of the sentence: é‘-\ w‘g é‘é‘,‘l
: & 55
®  ——09-00-13 Atempted Morder &§
L
® — 09.00-1% Cordaczmg
. Revised 3/2003

1



10.

© ‘
Check whether a finding of guilty was made:

(a)  after a plea of guilty AA

(b)  after a plea of not guilty
(c) after a plea of nolo contendere ,
Did you appeal from the judgment of conviction or the imposition of sentence?

NO

If you answered “yes” to (7), list:

(a)  the name of each Court to which you appealed:

= NJA

(b)  the result in each such Court to which you appealed:

= NA

(c) the date of each such result:

- — NIA

(d)  if known, citations of any written opinion or orders entered pursuant to such

results: \

i '
ii.

iii.,

If you answered “no” to (7), state your reasons for not so appealing:

(A ____The ctossn T 4, dqoppeal i bewaose T had takin g nlgdﬁo:f‘ed
Plean

®

() |

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

Revised 3/2003
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1,

12.

13,

©

got Yo mook‘i'iw\b QYor ™) qu:jé__'s

(a) %e,oad&c TG .
)  — TreYde c,\-\nve. ass\sant counehe!
© ’%fc\éj Vi o\ oA on/Pl‘aSewlno\r\ M\SCOr\AOO‘\' /\J i\}/\. é;}\,cj

State concisely and in the same order the facts which support each of the grounds set out

in (10): Aot o,-\' aver |2 feavs Hie tord
o k-\-\ome {5\3 o wl\l:}' 902. s bf-caqsz Mot adat knd omcuc'
(a) Nowi y he msgo-q:)% iged Oor 5¢
D)  _ adler Tt o coort T hnod dune o metien o Bleave mf Atborney
Jecause T Yk he wasat helping 1o W vest abils and ¢ u)l Byidence ‘
o 3—?4:” P -\ukc?mc AT Z»«\ha.b any skatments7

.%rr T uw{;xk

Prior to this application Bave yo?l gled with res ect to thls conviction: No

(2)  any petition in a State Court under South Carolina Law? -

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief?
(c)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)?
(d)  any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:
(@) the specific nature thereof:

| ]

iii.
iv.
(b)  the name and location of the Court in which each was filed:

il

iil.

iv.

() the disposition thereof:
i

ii.

1

ifd,

Revised 5/2003



14,

15,

16.

17.

1. !

(d) the date of each such disposition:

——

i

——

iii.

iv.

(e)  ifknown, citations of any written opinions or orders entered pursuant to each such
disposition: |
i.

ii.

————

i,

-iv,

- Has any ground set foxjth in (10) been previously presented to this of any other Court,

State or Federal, in any petition, motion or application which you have filed?
NS :

If you answered “yes” to (14) identify:

(.  which grounds have been presented:

i

i

iii. ) _
(b) the pfoceedings in which each groimd was raised:

i

i
jit. ‘
If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
@
®
(c)

Were you represented by an attorney at any time during the course of: \le 2

Revised 3/2003
4

33
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18,

your arraignment and plea? \/

@
(b)  yourtrial,ifany?
(¢)  your sentencing? \/
(d  your appeal, if any, from the judgment of conviction or the imposition of
~ sentence?
(e) - preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which yoﬁ filed?

If you answered “yes” to one or more parts of (17), list:

(@)  the name and address of each attorney who represented you:

i. _A_ Mr OaniE\ ¢ 507&0 ~\go N .t.rb.’ st. '—}lar'mr_c s« 2950l
i, MF. Daniel ST yorden- 160N o st Horence ¢ 8450
iii. : .

(b)  the proceedings at which each such attorney represented you:

i,

i,

A neso+ia\'eé ple=

———

State clearly the relief you seek in filing this application: Z am loeking Jov nf Negotiated plea
+o e oterkorn 50 T can betber m’sdq a lessor plcu are o Frial oitn ot T Gosit

_ Ué&:“& 3iddY howe 'W_‘) braéj metion do to Tri¥kecitivt Cooneht™and wirh We\d'nt
~ Are you now under sentence from any other court that you have not challenged? 4

No

Revised 3/2003
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STATE OF SOUTH CAROLINA )
VERIFICATION

)
County of F|OrenCe. CQU\wL\) )

I, IR}, being duly sworn upon my oath, depose and say that I have subscribed to the foregoing
application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and

that the matters and allegations therein set forth are true.

Dertgk Rpsum

SWORN to and subscribed before me this __/ L?_ _

day of /!T’Dnl ,20/4
-
Q Ty e— ©s)
[ Notary Public
[
. n o
My Commission Expires: |2 /(ﬂ ZO(? o 2 < .
~ | e
SOm N e
SRR T
{:);-‘orr _;-Azrg
ERe R O(TF
o ey
=l 0 £L-
» =
' )
Ky
&

Revised 3/2003
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-

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1,03 , hereby apply for leave to proceed in this action without prepayment of fees or costs or

security therefor. In support of my application I declare under penalty of perjury that the

following facts are true:
(1)  Iam the applicant in this action and I believe I am entitled to redress.

Because of my poverty I am unable to pay the costs of said proceeding or give

@)
security thereof.

Dennick Troa—~—r
Applicant

SWO or affirmed, to and subscribed before me this
1S dayof_ [T} G 2018
=20
~ Notary Public\, "~ o
. MR
My Commission Expires: \2 \ Q-10(9 & !
« 2

611 Hd 42 ygy g
]

Revised 3/2003
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF FLORENCE ) TWELFTH JUDICIAL CIRCUIT
. ; . : .
- Derrick J. Brown, #315942, ) 2014-CP-21-1062
Applicant, )
) . .
v. ) RETURN.
- : ) .
State of South Carolina, ) .
' )
Respondent. ) ,

Inresponse to the poet-conviction relief appiication filed on April 24, 2014, the Respondent

would show this Court: |
. N

Applicant is incarcerated W1th t.he South Carolina Department of Corrections pursuant to the
Florence County Clerk of Court’s orders ef commitment. Applicant was indicted at the November
2012 term of the Florence County Grand Jury for attempted murder, carjacking, and possessionofa
firearm during the commission of a violent crime_ (2012-'GS -21-1645) and burglary first degree and

. kidnapping (2012-GS-21-1646), Applicant was represented by Daniel T. Jordan, Esquire.

On September 6, 2013, Applicant pled guiity to attempted murder and carjacking. The
Honorable D. Cralg Brown sentenced Apphcant to “concurrent ‘fermis” of twenty (20) years o
mpnsonment for each charge. Applicant did not appeal his guilty pleas or sentences.

II.

In his apphcatmn for post conviction relief, Applicant alleges he is being held in custody

unlawfully for the followmg reasons: '
1. Ineffective assistance of counse.l.

1of5§
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a. Applicant’s senténce was too harsh.

b. .Courfsel told Applicant’s family he would only get twelve (12) years
Imprisonment,

c. Counsel did not go over discovery materials with Applicant.

. Attached herewith and irﬁ:()rporated herein by ieferenc_:e are the records of the Florence
County Clerk of Court regarding the subject convictions, Applicé.nt’s records from the Dgpartment of
Corrections, and the plea tranécript. Respondent reserves the right to amend this Return upon receipt
of any relevant materials. | |

III,

Respondent asserts that Applicant’s allegation of ineffecti\'re assistance of trial co@el is
without merit. Respondent also asserts that Applicant’s attorney rendered effective assistance well
within Fhe standard of reasonableness within professional norms for a criminal defense attorney.

A two-pronged t.tsst is used in evaluating allegations of ineffective assistance of. ¢ounsel.
First, the applicant must 1':>rove that counsel’s performance was deficient. Under this prong, attorney
performance is measured by its reasonableness under professional norms. Cherry v. State, 300 8.C.
at 117, 386 S.E.2d at 625, (citing Strickland v. Washington). The propei measure of perfor;nance is

whether the attorney provided representation within the range of competence required, in criminal

cases. The courts presume that counsel rendered adequate assistance and made all significant

.- decisions in the exercise of re;elsonable professional judgmierit, Strickland v. Washington. The ~
Abpliéant must overcome this presumption in order to rece'zive, relief. Cherryv. State, 300 8.C. 115,
386 S.E.2d 624 (1989).

Second, couﬂsel's deficient performance must have prejudiced the Applicant such that there
is a reasonable probability that, but for counsel’s unprofessionai errors, the result c;f the proceeding
would have been different. Id. A reasonable prob;bility is a probability sufficient to undermine

20f5
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confidence in the outcome of the trial. Johnson v, State, 325 S.C. 182, 480 S.E.2d 733 (1997) In
other words, where ineffective assistance of counsel is alleged as a ground for rehef the Petitioner

must prove that counsel’s conduct so undermined the proper functlonmg of the adversarial process-

that the trial cannot be relied upon as having produced a just result. Strickland v. Washington, 466

U.8. 668, 104 8. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland v.

Washington test. However, the allegatioh of ineffective assistance of counsel probably raises

questions of fact that cannot be conclusively refuted by the fgcord. As such, Respondent requests an -

evidentiary hearing to fully resolve this issue. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

v,
Each and every allegation cont:ained within the 'application not hereinbefore, either expressly

admitted, qualified or explained is hereby dened.

[Signature on following ﬁage]

3 of 5
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V.
WHEREFORE, Respondent reque':sts an evidentiary hearing solely for the purpose of

determining whether Applicant’s trial counsel was ineffective.

(

Respectfully. submitted, .

ALAN WILSON
Attorney General

JOHN W, McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

J. CROOM HUNTER
Assistant Attorney General

ATT S FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

_ “/“’i ,2014
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STATE OF SOUTH CAROLINA ) '
: ) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE )
. ) _
) 2014-CP-21-1062
) :
DERRICK J. BROWN, #315942 )
)
Applicant, )
)
\ ) AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, )
)
“Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

" 3. I bave this day served a'cbpy of the 'Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

DATED this 4 day of November, 2014.

Tristan Michael Sha‘ffer, Esquire
4701 Oleander Drive
Myrtle Beach, SC 29577

/
orma Bigbee, Legal Assis{/ t
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State of South Carolina ) Court of Common Pleas
) Twelfth Judicial Circuit
Case No. 2014-Cp-21~01062

—

County of Florence

Derrick L. Brown,
Plaintiff,

-VsS— Transcript of Record

State of South Carolina,

Defendant.

August 8, 2016
Florence, South Carolina

BEFORE:

The Honorable William H. Seals Jr., Judge

APPEARANCES:

Tristan Shaffer, Esquire
Attorney for the Plaintiff

Jessica Kinard, Esquire
Attorney for the Defendant

Krystal J. Smith
Court Reporter
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INDEKX

PAGE NUMBER

WITNESS/DESCRIPTION
Daniel Jordan

Direct by Mr. Shaffer

Cross by Ms. Kinard

10

" Redirect by Mr. Shaffer

14

Recross by Ms. Kinard

Redirect by Mr. Shafferxr

ie

19

Derrick Brown

Direct by Mr. Shaffer

20

Cross by Ms. Kinard

33

37

Applicant Rests

37

Arguments of Counsel

43

Court Reporter Certification
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11

12

13-

14.

15
16

17

18

19

20
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25

EXHIBITS"

NO. "DESCRIPTION

(No Exhibits Presented)

COURT REPORTER LEGEND

dashes -

or change in thought
ellipses . trailing off
[phl phonetically written
[sic]_ written as said

intentional or purposeful interruption
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AUGUST 8, 2016

(WHEREUPON, the proceedings began at 11:48 a.m.)

THE COURT: All right. Whenever you're ready.

MS. KINARD:  Thank you, Your Honor. May it please the
Court.

THE COURT: Sure.

MS. KINARD: This is the matter of_Derrick J. Brown
versus the State of South Carolina. It’s Case Number 2014-CP-
21-1062.

We're befofe the Court on an application for post-
conviction relief that wés filed April 24th, 2014. The
applicant is presently incarcerated pursuant to orders of the
Florence County Clerk of Court. He was indicted at the
November 2012 term for attempted murder, carjacking,
possession of a firearm during the commission of a violent
crime, as well as(burglary first-degree and kidnapping. He
was represented by Daniel T. Jordan.

On September 6th, 2013, applicant-pled‘guilty to attempted
murder and carjacking. He was sentenced by the Honorable D.
Craig Brown to concurrent terms of 20 years’ imprisonment for
each charge. He did not appeal his pleas or,his»sentences.

THE COURT: All right.

MS. KINARD: The State is present and ready to proceed.
Mr. Brown is present and represented by Tristan Shaffer.

THE COURT: All right. Mr. Shaffer?

~4-
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_DANIEL JORDAN - DIRECT BY MR. SHAFFER

MR. SHAFFER: Thank you, Your Honor. The appliéant would
go ahead and call Daniel T. Jordan, Your Honor.

THE COURT: All right; Come around, Mf. Jordan.

THE CLERK: Do you swear or affirm that the testimony you
give in this case will be the truth, the whole truth, and
nothing but the truth, so help you éod?

THE WITNESS: Yes, ma'am.

DANIEL JORDAN, being first duly
sworn, testified as follgws:

DIRECT EXAMINATION

BY MR. SHAFFER:

Q: Mr. Jordan, you represented Derrick Brown; correct?

A: I did.

Q: Okay. Tell us a little bit -- how -- well, how did you
come to represent him?

A: Well, I have a private practice and at the time I was
actually in private practice with the Law Office of Wallace H.
Jordan Jr., PC. in addition to that, I'm a part-time
assistant public defender here. And so I was assigned through
the Public Defender's Office to represent Mr. Brown.

Q: Okay. Now, tell us a little bit, if you recall, a brief
summary of the allegations‘against him? |

A: If'memory sérves -- and as I've already indicated, I

received an email from you last week about some issues, but

otherwise I had no idea that this was going forward today. So

75-
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other people. There was some words exchanged. Tensions were

47

DANIEL JORDAN - DIRECT BY MR. SHAFFER
this is just based on memory and a brief review of the State’s

file.

What —-- what I remember is that Mr. Brown was accused of
attempted murder, kidnapping and I think carjacking, maybé
possession of a weapon during a violent crime. Those are
things that, yoﬁ know, jﬁst off the top of my head I recall.
Q: Okay. Now, did you ;- do you recall_ahy of the facts
surrounding what led to the attempted murder?

A: In essence, it seemed like -- and it was sort of hinted
at there was a dispute between Mr. Brown and another
gentléman. Mr. Brown lived or his girlfriend somehow lived
around Pendo Court here in Florence County.- He was out there.

He and the other gentlemen I think was, like,;driving an

Impala or something like that. Met up, along with several

high and I think'Mr. Brown ended up shooting this other
gentleman, who was then driven to the hospital I think by his
sister. Not Mr. Brown’s sister, the victim's sister. And
that's what i remember of that.

Q: Okay. Do you reéall —— do you recall how many times you
met with Mr. Brown?

A: ' 1 personally probably met with Mr. Brown four or five
times. ' I know that Mr. McKenzie, who is the investigator with
my office, met with him maybe more than that. On‘séveral

occasions, Mr. McKenzie and I met with him together.
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Q: And I know you're sort of at a dlsadvantage here because
of the scheduling of this, but do you recall what your trial
strategy was going to be? |

A: Well, the trial strategy -- there was some indication, at

least from Mr. Brown’s perspective, that the victim had a gun

‘|as well.. So the trial strategy would have been potentially

that Mr. Brown shot this fellow in self-defense. However, we

could -- yéu know, I couldn't find anybody to substantiate or
.|corrcborate --

Q: Okay.

.A: -~ that the victim was in possession of aAweapon.

Q: Do you recall any wi;nesses that you might've talked to

or your investigator talked to? |

Az I don't recall their names. I rémember a bunch of them

had nicknames. There was one little fellow I think that rode
up on a bicycle. I know we talked with obviously Mr. Brown.

Like I said, the little fellow on the bicycle -- I can't

| remenber his name. The victim's sister. BAnd I can't recall

the others that we talked to. There were a number.

Q: Do you recall the victim's mother being a potential
witness in.the case?

A: 'Ildo,

Q: Okay. And what was -- do you recall the substance of her
tesiimony?

A: Well, I mean she didn't testify.

—




10
11
12
13
14
15
16
17
18
19
20
21

23
24

25

DANIEL JORDAN - DIRECT BY MR. SHAFFER .
Q: Or her statement. Excuse me.

A: I believe that initially she informed law enforcement
that she heard some shots and then came out and saw that ;t
appeared that her son had been shot and her daughter was
running over there and that kind of thing.

Q: Okay. Do you recall ever receiving any other statement
related to her? |

A: I never received any other statement that I can recall.
Q: Okay.

A; I do remember shortly before trial having a discussion
with the solicitor regarding the victim's mother and her
potential testimony and that it seemed her -~ her story may
have changed. However, I don't recall ever receiving any sort
of -- anything written.

Q: Okay. Do you recall anything about him moving to have

you relieved?

A: I mean Mr. Brown filed numerous motions --
Q: Okay.
A: —-— on his own.

Q: Okay. Do ybu recall anything about it though? About
that motion?

A: I mean I recall he filed it and I believe it was heard
and denied, but other than that, I don't recall. From what I
do remember, it seemed like he didn't feel like I was meeting

with him enough and the case wasn't moving forward as quickly
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as he wanted it to.

Q: Is it possible that it was not actually heard? Is it
possible that that motion didn't actually get heard?

A: It's possible. You know, like I said, I don't remember
that. Mr. Brown filed numerous motions, you know, on his own.
Q: Yes.

A: And so I can't remember. Like I said; I haven't reviewed
the file prior to today because I didn't know about the
hearing, but . . .

Q: Did Mr. Brown.seem like or at least did he indicate to

you prior to the day of the plea that he wanted to plead

{guilty?

A: Yes.
Q: Okay. Do you recall -- was it the first -- when did he
first indicate he wanted to plead guilty?l Do you recall?
About how far before the hearing was it?
A: I can't remember the exact date. What I can tell you is
that the -- from whét I remember, the case was very high up on
the trial roster. BAnd when I say I met with Mr. Brown four or
five times, I'm not talking about, you know, five- or ten-
minute meetings at the courthouse. I'm talking abéut extended
meetings with him at the jail to review his discovery and
things like that.

Prior to the trial, I know that we had several meetings

that week prior to potentially picking a jury on Monday and he
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made the decision to plead guilty prior to coming to court to

try the case, and it certainly wasn't the’morning of the trial
or anything like that. It was ~- the decisioﬁ was -— I mean
he was informed, he made the decision, and he was brought to
the courthouse after the solicitor was informed of his
intentions.
Q: Do you have any recollection of where or what plea offers
were given and when they were givéné
A: I don't remember the exact dates. It seems like Mr.
Brown’s sentence was a negotiated plea..
Q:  Uh-huh.
A: I know initially -- Mr. Jepertinger Qas the solicitor I
believe initially. The offer was as charged. And I believe
he went to-30 and I think it finally dropped to, like, a
negotiated 20, if I'm not mistaken.
Q: Okay.

MR. SHAFFER: No further questions.

THE COURT: All right. Cross-examination?

MS. KINARD: Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. KINARD:

Q: Mr. Jordan, how long have you been practicing law?
A: . Almost six years. |

Q: Okay. And at that time of this case, were you very

familiar with criminal law?

~10-
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A: I was.
Q: You felt comfortable handling this case?

A: I did.

Qs Did you file Rule 5 or a Brady motion or was that done on

your behalf by the Public Defender’s Office?
Al It was.

Q:  pid you receive all the discovery that you anticipated

receiving?
A: I did.
Q: Did you review all of that with the applicant?

a: I did.

Q: Did he have any questions or concerns that you couldn't
answer regarding the discovery?

A: No, ma'am.

Q: Did he seem to understand everything that you asked him?
A Yes, ma'am.

Q: At any point during your representation, did you feel
uncomfortable talking to him or that he didn't know what was
going on?

A: Ne, ma'am.

Q: Did you discuss his version of the facts?

A: Yes, ma'am.

Q: And you discussed the potential trial strategy?

A: Yes, ma'‘am.

Q: And any possible defenses that could've happened?

-11-
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A: Yes, ma'am. :

Q: And part of that turned on the victim's mother's
testimony potentially?

A: Potentially.

Q: Okay. But overall, it was a self—defensé -=

A: Yes, ma'am.

Q: -~ case? Okay. And you said that you entered into plea
negotiations; is that correct?

A: Yes, ma'an.

Q: And what ended up was a negotiated sentence of 20 years?
A: Yes, ma'am.

MS. KINARD: Your Honor, I call the Court's attention to
page 7 of the tramscript. I'm sorry. Pége 6, if you'd like
to review that.

BY MS. KINARD:

Q: - Do you recall anything unusual about the entry of his

plea? |

A: No, ma'am.

Q: So you -—- as fér as you rémember, it was the ordinary

colioquy? |

A: Yeé, ma'am.

Q: Okay. Prior to that, had you reviewed everything with
the applicant regarding his constitutional rights?

A: Yes, ma'am.

Q:  So he understood he was giving up things like a right to

S12-
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confront his accusers, right to a jury trial, right to remain
silent, and all of that by géing forward with his plea?

A: Yes, ma'‘am.

Q: Did -- excuse me. Do you understand the differences
between a straight up plea, a recommendation, and a negotiated
sentence? |

A:  Yes, ma'am.

Q: So he understood that he was going to get a negotiated 20
years?

MR. SHAFFER: Objection, Your Honor, just to the he -- he
understood the difference. I think that calls for
speculation.

THE COURT: I think she was asking did he understand.

MR. SHAFFER: Oh.

THE COURT: The lawyer? Is that right?

MS. KINARD: No. I wasn't, but I can rephrase.

THE COURT: .Okay.

BY MS. KINARD:

Q: Do you believe that Mr. Brown understood what his
negotiated sentence meant?

A: Yes, ma'am. I mean I explained to him that, unlike a
straight up plea or a cap of 30,'this was a negotiated
sentence. If the judgé apcepted»it, he could get no more or

no less than the 20 years.

Q: And he understood that, if he had gone to trial, the
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State would have to plead all of the elements of each offense

beyond a reasonable doubt?
A: Yes, ma'am.
Q: And despite all that, he agreed -- not agreed. Excuse
me. He decided to plead guilty?
A: Yes, ma'am.
Q: And that was his own decision?
A: Yes, ma'am.
Q: And did you support that decision?
A:  Yes, I did. |

MS. KINARD: I have no further questions. So if you'd
like to tell the Court anything else about your
representation, please feel free. Thank you.

THE WITNESS: Your Honor, just —-- unless Mr. Shaffer has
rebuttal, I ~-

MR. SHAFFER: I have a couple.

THE COURT: Redirect? Go ahead.

REDIRECT EXAMINATION

BY MR. SHAFFER:

Q: Now, I know the State -- the State subpoenaed you here,
but you didn't get the subpoena; correct?

A: That's -- that's correct.

Q: Okéy. So you're -- you're sort of at a disadvantage.
I'm not txying to pick on you. Okay?

A: Yes, sir.

~14-
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Q: But it's fair to say that you might not remember every
detail about thié case?
A: It would be fair to say. However, I’ve been a public
defender for the majority of my practice and I’ve probably
only tried five or six cases. And so preparing a case for
trial makes it much more memorable.
Q: Okay.  Now, you testified that you didn't think that
there was -- you didn‘t recall anything unusual about the plea
colloquy; is that correct?
A: That's correct.
Q: Okay. Do you recall Mr. -- do you recall --

MR. SHAFFER: And Court's indulgence. I'm actually
trying to find it ﬁyself.\
BY MR. SHAFFER:
Q: Do you recall Mr. Brown actually testifying that -- or
telling the judge that he was coerced into making the guilty
plea?
A: I don't recall that.
Q: Okay. I'm going to let you review page 11, I guess,

through 13 of the transcript. I believe it ends at 13. And

if you look down at -- hang on a second. Go to 11 back here.
Just from -- from line 10, just refresh your recollection and

view from line 10 over to the next page -- next two pages.
(WHEREUPON, there was a pause in the proceedings, after

which the proceedings resumed as follows.)
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A: Okay.
Q: And I'm really not trying to pick on you because I forget
things all the time myself, but it's been a long time since
this?
A: It has been.
Q: So it's possible that your memory might be less~than-
perfect about this particular'éase?
A: ‘It may be.
Q: Okay. And in that section that you just reviewed, it
appears that he said that the solicitor éoeréed him; right?'
A: He says he felt like Mr. Jepertinger did.
Q: Okay.
A:_ Yes, si;.

MR. SHAFFER: No further questions.

THE COURT: All right.

.RECROSS-EXAMINATION

BY MS. KINARD:

Q: In the pages that Mr. Shaffer just feferred to, do you
feel like the Court cured this misﬁnderstanding that Mr. Brown
had regarding what Mr. Jepertinger had fold him?

A: I believe‘so. Yes, ma'am.

Q: So, in other words, could this be phrased as confusion
regarding the Qording of a negotiated sentence or, for

example, that -- strike that. Do you think Mr. Brown felt he
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received a threat just because the Solicitor's Offlce sald
they would seek the maximum?
MR. SHAFFER: Objection.  Calls for speculation.’
THE COURT: Sustained.-
MS. KINARD: I’1l retract that and rephrase it.
BY MS. KINARD: |
Q: Do you believe these pages of the transcript reflect a
misunderstanding that is sometimes had at pleas?
A: Yes, ma'am.
MR. SHAFFER: Objection.
THE COURT: Overruled.
BY MS. KINARD:

Q And what would that be?

A Well -- and Mr. Shaffer asked me if I thought there was

anything strange about the colloquy, which I don't think there
was anything strange about the colloquy. And Mr. Jepertinger,
in.his recitation of the facts and the way that he'appréaches'-
his cases, it's not uncommon for him to make a statement such
as this is the deal and, if it}s not the deal, then, you know,
we’re going to:go for the max. And so that's unfortunately
not uncommoh heré in Florence.

I don't -- 1 believe personally that Mr. Brownvwas
informgd of all the facts. He had all the information
necessary and available to him to m;ke -- make a decision

about going to trial or taking a plea. He understood what the
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plea offer was, what the sentence would be if accepted, and

yeah, I don't‘beiieve that he was forced or, you know,
burdened or coerced into entering into that plea. He made
that decision on his own.
Q: Thank you. You used the phrase not uncommon. Is it your
practice and the usual practice in this area of -- I'm sorry.
Let me take that back. Is it your practiée of reviewing
everything with a defendant with going over all their chaxrges,
their discovery -- do y§u have a usual case preparation
system?
A Yes, ma'am.
Q: And you did all that with-Mr. Brown?
A: Yes, ma'am.
Q: | And all ofithat -- that éase preparation system would
cover some of tﬁe things that Mr. Shaffer brought up, such as
elements, collateral consequences, constitutional rights, so
on and so forth?
AS Yes, ma'am.
Q: And because it’s your usual practice,vyou believe that
all of those burdens and methods were satisfied with Mr.
Brown's case?
A: Yes, ma'am.

MS. KINARD: Thank you. No further questions.

THE COURT: Anything further?

MR. SHAFFER: Your Honor, may I ask just a few questions?

-18 -
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THE COURT: Sure.

REDIRECT EXAMINATION
Q: Mr. Jordan, are you saying that you didn't think it was
~- that you think that it wasn't uncommon for a -- for one of

your clients to tell the judge that he was coerced by the

'solicitor?

A: No. What -- what I'm saying is that it's not uncommon
for the solicitor to have spoken with a client with their
attorney present --

Q: Right.

|A: -- and made a statement such as this is the plea offer.

If not, I'll seek the max.

Q: Okay. But it -- but it's uncommon that your client might
tell the judge that during his plea; right? Has that ever
happened to you before?

A: It has, and it's been cured in the same manner.

Q: Is there a regular basis of that happening?
A: There's not a regular basis.
Q: Okay. And the point I was trying to make is that there

is —- you know, you had testified that there was nothing
unusual about the plea, but this might be unusual.

A: I mean --

Q: Is that fair to say?

A: It would be somewhat undommon. However, it was cured and

I believe that Mr. Brown acknowledged that he understood the
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difference between being coerced and making a voluntary
decision to enter the plea.
Q: Okay. But it's possible —- well, during your original
testimony, you said there wasn't anything uncommon, your
original cross.
A: Well, it —-
Q: Did you forget that this happened?
A: Absolutely.
Q: Okay.
A: Yes, sir.

MR. SHAFFER: All right. Thank you very much.

THE COURT: All right.

MS. KINARD: Nothing further,

THE COURT: You may step down. Thank you.

THE WITNESS: Thank you.

THE COURT: Any other witnesses?

MR. SHAFFER: Thé applicant would call Mr. Derrick Brown.

THE CLERK: Raise your right hand as much as you're able.
Do you swear or éffirm to tell the truth, the whole truth, and
nothing but the truth, so help you God?

THE APPLICANT: I do.

THE CLERK: Thank you.

: DERRICK BROWN, being first duly

sworn, testified as follows:

DIRECT EXAMINATION

-20-
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BY MR, SHAFFER:

Q: Mr. Brown, the chagges you're currently dqing 20 years
with, what exactly -- could you tell us the facts that led up
to those charges?

A: Weil -

Q: And you don't have to go into every detail. I just want
a general statement of what happened.

A: It was an incident happened earlier that day and the
victim came -- well, the victim's mother -- the victim got
shot at. Somebody shot at the victim's car that was leaving,

his mother's car. The police -- and the police came out there

|lto the scene or whatever. I mean the police came out to the

scene and left, and then the victim's mother must be called
him back out there to the scene saying something -- saying me
and my —— one of the co-defendants was riding past the house.
So the victim came back and I was coming back in the trailer
park and he jumped out. Well, as T was going up the street,
his mama came off the porch. .
Q: What were you going up the street on?

A: I was coming -- I was on a bicycle.

Q: Okay. So you were riding up the street on a bicycle.
What happens at that point?

A: The victim jumped in the car and started getting —-

started —- got behind me and started swerving. His mother and

them was already walking up the street. His mother and them
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already had passed us while he was on the bicycle.

Q: Okay. What happened aftexr the victiﬁ.swerved -- was -
swer#ing behind you?

A: He pulled in front of me and backed up in the parking lot
and jumped 6ut of the car.

Q: Okay. At that point, do you think the vigtim was armed?
A: Yes, sir. He pulled out a firearm.

Q: How do yéu know?

Az He pulled out a firearm.

Q: Okay. And at that point, what did you do?

‘A Pulled out a firearm and shot.

Q: Okay. So you shot him? You're not denying that you shot

A: No, sir. -

Q: Okay. BAnd you're saying he had a firearm? Okay?

A Yes, sir.‘

Q: Is that correct?

A Yes, sir.

Q: Okay. You-weie arrested obviouély for the-attempted
murder. When was the first time you met with Mr. Jordan?
A: At SCDC at Turbeviile.

Qﬁ Okéy. Why were you at Tutbeville?

A: A YOA.violation.

Q: Okay. And how many times do you recall meeting with Mr.

Jordan?
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A: ~ At Turbeville?

10: Or at -- the entire time he represented you?

A: Four or five.
Q: Okay. Now, did he go over the discovery with‘you
whenever he met with you?

A: Yes, sir.

1Q: Okay. And what was going to be the defense if you went

to trial? What was your understanding of what was going to be
the defense?

A: Self-defense.

Q: Okay. So y'all would've pxesented a self-defense claim?

A:. Yes, sir.

Q: Okay. And is that your understandingﬁof what Mrx. Jordan.
was going to do in your case is present a- self-defense claim?

A: Yes, sir. |

Q: . Now, do you recall the first plea offer that ‘was conveyed
to you?

A: 30 years.

Q: Okay. And you denied that; is that right?

&

Yes, sir.

Q: Okay. What -- do you recall them coming up- other times
and offering you different plea offers?

A: No, sir.

Q: When -- you don't recall any other plea offers other than

that the one for 20 years?
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A: I think when they called my mother, it was 25 years.

Q: Now —- but they -- they had told you at some point it was
25 years and then it went tq 207

A: Yes, sir. |

Q: Is that fair to say? Did -- did you want to accept the
20-year plea offer?

A: No, sir.

Q: Okay. Now, I'm going to ask you about one of the pfo se
motions you filed. You filed a iot of motions yourself with
the clerk; right?

A: Yes, sir.

Q: . One of those motions, which it should be in the Court’s
packet, is a motion to relieve your attorney; is that corxrrect?
A: Yes, sir.

Q: Okay. And y&u filed -- you would have filed that on
August 28th, 20132

A: Yes, sir.

Q: Now, in that motion, do you recall ever going in front of
the judge for that motion?

A: No, sir,

Q: Okay. Do you recall the judge ever making a ruling on
that motion?

A: No, sir.

Q: What -- why didn't you tell the judge whenever you were

pleading guilty about this motion?
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A: Because I felt like I would've had to represent myself.
Q: Why did you feel that way?

A: Because Mr. Jepertinger -- I mean Mr. Jordan told me that
he spoke with the judge hisself and the judge told him that he
was not going to relieve him off my case and, if he do, I
would have to represent myself.

Q: Okay. Did you ever go in front of the judge and hear
that yourself?

A: No, sir.

Q: Did you go -~ ever go in front cf the judge and have a
chance to argue this motion yourself?

A: No, sir.

Q: Okay. You were just told by Mr. Jepertinger? Is that
fair to say?

A: I was told by Mr. Jordan.

Q: Oh, Mr. Jordan, yeah. Did anydne else come to you? Did
the Court come to you and say we’re denying your motion?

A: No, sir. The Clerk of Court wrote me back and told me I
had to have been taken in front of a circuit judge to get my
attorney relieved off my case.

Qs Okay. BAnd that would be the clerk of court who ‘'wrote you
that?

A: Yes, sir.

Q: Okay. You never went in front of the circuilt judge?

A: No, sir.
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Q: Why do you say that you felt like you would have to
represent yourself if you wanted Mr. Jordan fired or off the
case,-relieved?

A: Because he told me that I would -~ the judge told him
that I would have to represent myself if he relieved him off
of my casé.

Q: Now, did you ever see an order related to that anywhere?

Q: In that motion -- why did you file that motion?

A: Because I was requesting Mr. Jepertinger to —- I mean Mr.
Jordan tollook'into my charges for me and look into furthér
evidence, buf he refused to.

Q: Okay. What evidence specifically are you talking about?
A: I had -- I.had two witnesses told Mr. Jordan that the
victim pulled out a gun on me, but he told me that wasn't
enough evidence to prove self-defense.

Q: Why did he tell‘you that? Did he explain that?

A: He said because the victim -- no, hé Said —— he said they
said the victim pointed the qun at me, but he never geﬁ a
chance to point it at me.

Q: 86 he’s saying that they --'I want you to rephrase that
and clarify because I didn't really understand what you just
said.

A: He spoke -- I gawve him -- he spokeAwith two withesses and

the witnesses told him that, yes, the victim did pull a gun on
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me, but the victim never did get a chance to point the gun at
me.

Q: Okay. So did you think that you would be able to present
a self-defense claim?

A: Yes, sir.

Q: IOkay. Did Mr. Jordan tell you ﬁe was going to present
the self~defense claim?

A: No, sir.

Q: Why didn’t he -- or what sort of justification would he -

have for not presenting it if he had a gun?

JA: He said it wasn't strong enough evidence.

Q: Okay. Now, Mr. Jepertinger at scme point spoke with‘you;
right?

A: Yes, sir.

Q:' What did Mr. Jepertinger say to you?

Az He spoke with me and told me if I don't take the 20
years’ plea and I go to t;ial and they convict, he's going to
make sure I get the maximum sentence on my charges and that's '
60 years.

Q: Okay. And when -~ when did this conversation take place?
A: When I was in the -- in the stand, like, right sitting.
Q: How far prior to your plea?

A: A month before my plea.

Qs Okay. Why did -- why were you in the court here?

A: I guess they was bringing me to take the plea, but Mr.
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Jepertinger asked me on the stand was I going to take the plea

and I told him, ne, sir, so they took me back to the county.

Q: Okay. So you had -~ you had previously rejected the 20-

year offer?

A: Yes, sir.

Q: Now, Qtu have made.a claim about a Brady violation
related to something - something that the victim's mother
said, and I want you to explain that to the Court what you're
-~ the basis of that claim is?

A: I requested -- I was writing to the Clerk of Court about
any statements, written statements, written ddcuments, and
they told me there wasn't any. They didn't have any
statements or anytwritten documents from anyone. And the day
I wént to court and took the plea, Mr. Jepertinger pulled out
a statemént from the victim's mother and started reading it.
Q: Did you ever ask your attorney for that statement? .

A: Yes, sir.

Q: What did your attorney tell you?

A: He told me there wasn't any statement. He spoke with Mr.
Jepertinger. They didn't have any statement.

Q: Okay. But during the plea, he waé reading from the
statement?

Az Yes, sir, .

Q: Do you think that that statement wouldfve been helpful - to

you?
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A: Yes, sir.
Q: Why?
A: Because the story changed, inconsistent statement from

what they -- what the police report said. It chénged to a
‘whole another statement, to another story. She’s saying
something else.
Q: Okay. And explain how it was different, if you don’t
mind?
A: Because in -- in the police report, she stated that her
son was going to turn around and I came out of nowhere and
shot him, but in the statement she admitted that she called
her son back out there and told her son that me and my co-
defendant was riding up and down the road, and he came back
out there to the house to get a belt to go to the mall and
some money and came down the road and asked‘us why we keep
riding up and down, riding up and past the house.
Q: Okay. So you're saying that she told police that you
just shot him for no reason?
A: Yes, sir.
Q: And then she acknowledged that there might have been some
sort of altercation from earlier?
A: Yes, sir.

MS. KINARD: Your Honor, I'm going to object to all this.
The statement is not in the record and it's not referenced in

the transcript as far as I can find. I don't believe that has
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any relevance.

MR. SHAFFER: Your Honox, I think it is in the transcript
actually and I think it is part of the notes during the
recitation of facts by the —— the statement éf facts by the
solicitor.

THE COURT: All right. Why don’t you go ahead and find
it and reference it?

MS. KINARD: 'I'm certainly happy to, Your Honor,.but I
can't find it.

THE APPLICANT: Page 15.

MR. SHAFFER: 1It's iS, Your Honor, and probably about the
firét -- actually, the entire page essentially. And what it’s
talking about is tﬁem riding up and down the road and that
they saw essentially the whole thing. I'm just trying to find
it.

MS. KINARD: I’1l agrée’they're reférring to the
recitatibn of facts,'but I don't see anything about a
statement by the mother.

MR. SHAFFER: They said t@e mother. Your Honor, I
believe that he says -- I mean the transcript --

THE COURT: Why don't you ask questions and yéu can refex
to the page and the line number?

MR. SHAFFER: Thank you.

BY MR. SHAFFER:

Q: Do you have a copy of the transcript up there?
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A Yes, sir. I've got it right here.

Q: Okay. I want you to go to page 15, obviously, 1ine'1
through 3. They’re saying that they received a call from the
mother; correct?

A: Yes, sir.

Q: Okay. Where in that.statement -- or where in the next
page and a half is it that the —- that. they’re saying that sh¢
would've witnessed the shooting?

A On page 8 on -- I mean page 16 on line 8.

Q: Okay. 16, line 8? Mary saw the whole thing. The mother

and Mary saw the whole thing. Is that right?

A: Yes, sir.
Q: Okay. Now, how is that different than what Mr. Jordan
told you about the discovery?
A: Because she said she was -- that he was going to turn
around like she was at the house and she didn't see anything.
Q: Okay.
A: She just heard some gunshots.
Q: All right. Now --
MS. KINARD:  Your Honor, I'm going to renew my objection.
That has nothing to do with a statement as stated per se.
Therefore, we have no basis that that’s a discovery violation.
THE COURT: 1I'm going to overrule it. Go ahead and
continue.

MR. SHAFFER: Thank you, Your Honozx.
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BY MR. SHAFFER:

Q: If you could, tell us -- if you would have known that
there was a statement out there -- and I'm going to go back a
little bit. Mr. Jordan said that there was no statement from
anyone that the — that he wasn't able to substantiate that
the victim had a gun; is that correct?

A: Yes, sir. . .

Q: Okay. Was there -- well, is there any statement? Was
there any statement in your'discovery about the wvictim having
a gun? |

A: No, sir.

.Q: Okay. Who -~ was there any witness that would say that
thé‘victim had a gun?

A: Yes, sir.

Q: Okay. Which witnesses would've said that?

A: Marilyn. Mérilyn Wilson.

Q: Okay. But those were not listed in your discovery?

A: - No, sir.

Q: Okay. Now, going back to the victim's mother, there --
what exactly is -- how is that different than what -- or how
is that statement -- and we’re talking about 16 and the
recitation of the facts. How is the recitation of the facts
as given by the solicitor different than-ybur understanding of

what the discovery saidé

A: Because in the police report, she stated that her son was
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turn -- her son was leaving to turn around to leave out the
trailer park and I came out of nowhere and shot him while he
was in the car.
Q: Okay. And so this is obviously somewhat diffefent than
that; right?
A: Yes, sir. 1It’s —-
Q: If you would have knqwn there were two versions of the
facts, do you think that would've changed your mind abouf
taking the plea?.
A: Yes, sir.
Q: Why would that have changed your mind about taking the
plea?
A: Because it would've proved my point of stand your ground
where she -- where she -- her statement changed where she
admitted that her son came to where I been at and pulled out a
gun on me.
Q: Okay.
MR. SHAFFER: No further questions..
THE COURT: All right.

CROSS-EXAMINATION

BY MS. KINARD:

Q: Would you agree with Mr, Jordan's testimony that y’all
had several 1engfhy meetings together?

A: Yes, sir.

Q: And that you were -- well, preparing for trial with a
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[self-

A:
Q:

that

hadn’t been decided on; is that correct?

A

Q:

to represent yourself?

A:

tell

Q:

testified about today regarding the potential of you being

coerced?

A: Yes, ma'am.

Q: Do you remember that?

A: Yes, ma'am.

Q: When the judge tried to clarify that issue with you, did

you understand what was happening?

defense claim?
Yes, sir.
And like Mr. Shaffer asked you, the motion to be relieved

you filed, you decided not to inform the Court that it

Yes, ma'am.

And because you were afraid of the possibility of having

Yes, ma'am.

Yet you still went ahead and took the plea that day?

Yes, ma'am.

Do you remember felling the Court that you were satisfied
the services of your attorney?

Yes, ma'am.

Why did you tell the Court that?

Because I was instructed by Mr. Jofdan to go in there and
them that I was satisfied with him.

Okay. Do you recall the discussion that has been
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A: Sort of, kind of.

Q: Okay. And you understood what the negotiated sentence
was, that you could get 20 years, no more, no less?

A: Yés, ma'am.

Q: And you understood that before you went in the courtroom;
is»that correct?

A: Yes, ma'am.

Q: Okay. Now, did you give Mr. Jordan a list of witnesses
to investigate?

A: Yes, ma'am.

Q: And do you believe he and his investigator contacted
those witnesses and spoke with them?

A: Yes, ma'am.

Q: Did he tell you that they found two witnesses, the two

witnesses you discussed?

A: Yes, ma'am.

Q: Did you hear him testify earlier that there weren't any
witnesses?

A: Yes, ma'am.

Q: Okay. Yet you maintain that there were two witnesses and
that he found them?

A: Yes, ma'am.

Q: Okay. And you said that both he and yourself had asked
the Clerk of Court’s Office for this alleged statement by the

victim's mother; is that correct?
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A: Yes, ma'am.

Q: But nobody produced a copy?

A: Yes, ma‘am. |

Q: Yet somehow, Mr. Jepertinger had different facts ;hat he
presented at the recitation of facts at your trial -- at your
plea?

A: Yes, ma'aﬁ.

Q: Okay. Did yoﬁ understand al; of the constitutional
rights that you were giving up? |

A: Yes, mé'am.

Q: And you testified to the same at your plea; is that
correct? |

A: Yes, ma'am.

Q: S0 was it ultimately your deci§idn to take this plea?

A: No, ma'am.

Q: Why not?v Whose was it?

A: Because it was -~ it wasn’t my decision, but it was -~
like, aftér I -1 denied the plea three times and when the --
when Mr. Jepertinger told me about the -- whenever that —;
whenever Mr. Jeperfinger told me that I would be -—- if I
wouldn't take the plea, I would be getting a maximum sentence
of my time, then that's when I still denied the plea. Then
Mr. Jordan came to the quads with my sentencing sheet and
talked me into takiné the plea. That's when I took the plea.

Q: So you chose taking 20 years for certaih over rolling the
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dice and perhaps getting 607?

A: Yes, ma'am. Because he told me if I would have gone to

trial, it wouldn't have been enough evidence.

Q: They wouldn't have had enough evidence to convict you?
A: Yes, ma'am.

Q: Yet yoﬁ still took the plea and you understand its
consequences?

A: Yes, ma'am.

MS. KINARD: No further questions. ‘

THE COURT: All right. Anything further, Mz. Shaffer?

MR. SHAFFER: Nothing. further, Your Honor.

THE COURT: All right. You may step down. Thank you.
Any other witnesses?

MR. SHAFFER: No; Your Honor. I do have one thing that
I'd like to clarify.

THE COURT: All right.

MR. SHAFFER: Essentially, what I was bringing up aboﬁt
the fact that the statement was in there is that maybe Mr.
Jordan's memory isn't exactly correct dn everything that
happened. You know, I don't blame him. If I -- if you asked
me about a case from three years ago, I probably wouldn't
remember the details of it, especially given the situation he
was in.

Cbviously, in most of these cases, the —-- you know, they

send the subpoena out, send the subpoena out for the file.

-37 -




10
11
12
13
14
15
16

17

18
19

20

21

22

23

24
25

79

should play a role in -- in your determination. Like I said, -

plea.

He’s saying he wasn't aware of the subpoena or the file, you
know, and I think it's an honest mistake on his part that he
wasn't aware of it. I do think it shows ‘that possibly some of
the things that he tesﬁified.to are not exactly accurate and
he might not be the best‘pérson to give some of the facts
about this case because he might not remember them.

MS. KINARD: I object to all this. I'm pretty sure that
he's testifiéd to the best of his ability and he has relayed
what his practice was and what he ‘did in this case;

MR. SHAFFER: Your Honor, it's argument and I'm just

trying to say that for a credibility determination, I think it

whether or not he can remember everything, you know.
And'that'é feally thé reason I brought up the strange
thing that happened. I thought it was universally strange to
have someone say the solicitor coerced me. I'm saying it'é
not unheard of, but it’s -~ that's unusual for a plea and I

think that even Mr. Jordan would say that that's unusual for a

Your Honor, one thing that sort 6f struck me in this case
is that, you know, he filed this motion to have him relieved
and it was never heard. You know; if -- you know, if my
client credibly testified, if you believe my client that Mr.
Jordan came back and said the judge said he's going to relieve

him off my case -- I mean relieve -- if the judge is going to
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relieve me, he's going to make you represent yourself.

That conversation very well may have happened. I mean I
think that my client credibly testified that Mr. Jordan told
him that. I don't know if the conversation happened or not.
I wasn't there obviously.

But I think that'onelthing is that's not.a ruling on the
case. fou know, the judge told me this in chambers i§n’t a
ruling and I think that that motion never really got ruled
upon and I think that that's a problem. And I think that here
today in a PCR, that's ineffective assistance of counsel not
to at least make sure that that's at least on the record that
the —- whether the client wanted to proceed forward with this
attorney or not.

THE COURT: All right. Anything from the State?

 MS. KINARD: Thank you, Your Honor. To start with the
last motion —- or the last issue-fi:st, this motion for
relief, first of all, is hybrid represenﬁation and I
understand that it's slightly different when it is a motion
for relief of counsel. However, there's nothing on the
transcript or in the record to indicate that Mr. Brown ever

attempted to have this heard before going forward with his

’

{plea.

There is evidence in the transcript and from Mr. Jordan
that he understood the consequences of a plea, such as the

ability to challenge the evidence and part of that is -- is
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waiving everything that's come before essentially. There's --
there’s no way to look at all of these things.

And Mr. Brown also testified on the record and today that
he was satisfied with ﬁhe assistance of his counsel. That
certainly goes against anything that he might have brought up
in his motion to relieve Mr. Jordan. |

As far as any credibility issues about Mr. Jordan today,
I think that's a red herring. He looked over my file here and.
he testified extensively to things that were his practice.
When you’re in criminal defense, as you well know, there are
certain things you do with every client. Ybu lay out
different elements. There's no reason to believe that any of
this would've been any diffe;ent on Mr, Brown's cése than any
other client that Mr. Jordan has had.

And the last thin§ regarding-the issue during the =--
excuse me -- the colloquy about coercion, it's something I've
seen happen repeatedly and I'm sure Your Honor has where
sometimes a defendant just doésn't quite understand the
language of, you know, force or coercion, and the fact that a
plea negotiation or recommendation is in a sense a promise,
but it is not'fhevkind of promise that the Court refers to
during the colloquy and, therefore, it's different than a
coercion.

Certainly, I think that regardless of that, the judge

cured that misconception with the further -- furtherance of
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his colloquy on page 13 and that really that is a nonissue at
this point.

Therefore, I think Mr. Jordan absolutely satisfied all
the elements of representation. -He could not be found to be
deficient or prejudicial and, thérefore, I believe the Court
should deny any relief that this applicant has requested.

THE COURT: All right.

MS. KINARD: Thank you, Your Honor.

MR. SHAFFER: Your Honor, just a brief reply. 1I don't
think he actually testified that he was satisfied with Mr.

Jordan today. I think he said he recalls testifying or he

recalls telling the judge that, and the reason he told the

judge that is that he didn't want to represent himself. I
think that that was the substance of his testimony here tdday
is that he recalls telling the judge that during the plea
colloquy, but he didn't want to represent himself.

MS. KINARD: I apologize if I misspoké. That's what I
intended to say.

MR. SHAFFER: Your Honor, I think that when you -~ I mean
certainly he made efforts to have the Court hear this and
filed a motion for it with the Court. I mean it’s still
clocked. It never got rescinded or anything like that. I'm
not exactly sure why that happened, but maybe because of the
fact it's a motion to rélieve counsel.

I think that certainly if Mr. Jordan had been -- become
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aware of this motion, which obviousl§ he testified he was, itv
was his duty as his attorney to at least present -- present it
in front of a Court and have an actual hearing on it, at least
a —— at least a ruling on the written motion, Your Honor, in. |
writing.

THE‘COURT; All right. 1I'll take it under advisement.

MR. SHAFFER: Thank you, YourvHonor.

THE COURT: I'll let'you know something by the énd of the
week.

MS. KINARD: 'Thank you, Your Honor.

THE COURT: Thank you.
(WHEREUPON, the proceedings ended at 12:38 p.m.)

—-—— END REQUESTED TRANSCRIPT =---
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day of August, 2016.
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
COUNTY OF FLORENCE )  FOR THE TWELFTH JUDICIAL CIRCUIT
Dertick J, Brown, #315942, ) CaseNo. 2014-CP-21-1062
)
Applicant, )}
)
v. ) ° ORDER OF DISMISSAL
)
State of South Carolina, )
)
Respondent. - )
: )

The matter before the Court is an action for post-conviction relief (PCR) commenced by -

Derrick Brown (Applicant) on April 24, 2014, In his PCR application, Applicant alleged
" ineffective assistance of coﬁnsel. The State submitted its return on November 4, 2014.

An cvidentiary hearing convened August 8, 26{ at the Florence County Courthouse
before the undersigned. Applicant was present and represented by Tristan Shaffer, Esquire.
As'sfistant Attorney General Jessicﬁ Kinard represented the State. Applicant aﬁd his former plea
counsel testified at the hearing, After hearing the testimony at the PCR hearing and a full review
of the record, the Court finds, as explained below, Applicant’s allegations are without merit, denies
relief, and dismisses the action with prejudice.

I FACTS & PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of Corrections pursuant to the
. Florence County Clerk of Court’s orders of commitment. Applicant was indicted at the November
2012 term of the Florence County Grand Jury for attempted murder, carjacking, and possession of
a firearm during the commiss:lon of a violent crime (2012-GS-31-1 645), as well as first-degree
burglary and kidnapping (2012-(}8-21-1646). Applicant was represented by Daniel T, Jordan,

Esquife. Deputy'Soiicitor John Jepertinger prosecuted the case.
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Applicant’s attempted murder, catjacking, and weapons charges stem from an incident that
occurred on April 26, 2012. Applicant was on a bicycle in a trailer park and was approached by
Georell Blathers, who was driving a car. Applicant and Blathers had a heated exchange, and
Blathers exited his car. Thereafter, Applicant shot Blathers, then entered Blathers’ car and drove
away. Blathers mother and sister witnessed the incident from inside their trailer. (Plea Tr. 15~
17). | |

" On September 6, 2013, Applicant pleaded guilty to attempted murder and carjacking with -
negotiated concurrent twenty-year sentences before Judge D. Craig Brown. Applicant‘s remaining
charges were dismissed in exchange for his guilty plea. Judge Brown accepted Applicant’s guilty
plea 'and sentenced him pursuant to the negotiated sentence, Applicant d1d not appeal his guilty
plea or sentences. |

I ALLEGATIONS RAISED

. Applicant alleges he is being held in custody unlawfully for tixe following reasons alleging
ineffective assistance of counse! in that: '

1. Plea counsel told Applicant’s family Applicant would only get twelve-years’
imprisonment;
2. Applicant moved to relieve plea counsel before he pleaded guilty; and

3. Plea counsel failed to review discovery materials with Apphcant or the State withheld
discovery from Applicant.

II. PCR TESTIMONY

Plea Counsel

Plea counse] testified hé was assigned to represent Applicant by the Florence County Public
Defender’s Office. (PCR Tr. S). Plea counsel testified he was a part-time assistant p\iblic defender,
familiar with criminal law, and felt comfortable handling Applicant’s case. (PCR Tr. 5, 10-11).
He testified he met with Applicant four or five times. (PCR Tr. 6, 9). Plea counsel stated he filed

a Rule 5 discovery motion and received all of the discovery materials he anticipated receiving.

Page 2 of 10
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(PCR Tr. 11). Plea counsel stated he was able to communicate with Applicant and believed
Applidant understood what was going on; he ;ew}iewed all of the discovery materials with
Applicant; he and Applicant discussed Applicant’s version of the facts; and he and Applicant
discussed a potential trial strategy and any possible defenses. (PCR Tr. 11).

As to the potential trial strategy, plea counsel testified Applicant claimed Victim had a gun
and he shot Victim in self-defense; however, piea counsel stated he was unable to find anyone to
substantiate or corroborate Applicant’s claim Victim had a gun. (PCR Tr. 7). Plea counsel recalled
Vietim's mother was a potential witness. (PCR Tr. 7). Plea counsel stated, “[I]nitially [Victim®s
inother] informed law enforcement that she heard some [gun] shots ax;d then came out and saw

that it appeared that her son had been shot....” (PCR Tr. 8). Plea counsel recalled having a

conversation with the solicitor before trial, Plea counsel stated the conw;ersation led him to believe

“[Victim’s mother’s] story may have changed;” however, he did not remember receiving anything
written regarding the change of Victim’s mother’s stdry. (PCR Tr. 8), .
| - Plea counsel stated he and Applicant weré preparing for trial when Applicant first indicated
he waﬁted to plead guilty, (PCR Tr. 9). Plea counsel stated the State initially offered to allo;v
Applicant to plead as charged fo a thirty-year sentence, but he was able to negotiate for a better
deal—a plea to the attempted | murder and carjacking charges with negotiated twenty-year
concurrent sentences. (PCR Tt. 10). ‘ ‘Plea counsel testified he explained to Applicant the benefits
- and risks associated with going to trial, and he explained to Appficant the meaning of a negotiated
sentence, (PCR Tr, 12-13),
Plea counsel recalled Applicant informing the plea court Applicant felt the Statt; coerced
his guilty plea; however, plea counsel felt any questions regafding Applicant’s coex_-cion \'Nere cured

by the plea court’s colloquy. (PCR Tr. 15~16).
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\ Applicant

Applicant did not deny shooting Blathers; rather, Applicant testified he shot Blathers in
self-defense. (PCR Tr. 21-22). Applicant testified he first met with.plea counsel while he was
serving a different séntence under the Youthful Offender Act! (YOA sentence). (PCR Tr. 22).
Applicant stated he met with plea counsel four or five times regarding these charges. Applicant
stated he and plea counsel were .preparing a self-defense claim for trial, and the first plea offer
from the .State was for thirty-years’ imprisonment, Applicant refused the State’s initial offer.

Applicant stated a twenty-five year offer was conveyed to his mother, and then he learned of the

- twenty-year offer, (PCK Tr. 23). Applicant testified he did not want to accept the State’s twenty-

year offer. (PCR Tr. 24).

Applicant recalled moving pro se to relieve plea counsel but stated he never went into court
regarding his motion. (PCR Tr. 24), Applicant testified he did not bring the motion to rgiiéve plea
counsel to the plea court’s attention because he felt he would have then had to represent himself,
Applicﬁnt testified plea counsel informed him plea counsel met with the judge, and the judge said
he would only relieve plea counsel if Applicant wished to proceed pro se. (PCR Tr. 25). Applicant
test.ificd he moved to relieve plea counsel because he wanted plea couqsel to look deeper into the
charges and evidence in the dase, but plea counsel refused to do so. Applicant wanted plea counsel
to speak with two potential witness who would have sﬁpported his self-defense claim, but plea
cm@nsel informed him the witnesses would not provide enough to support his self-defense claim,
Applicant stated plea counsel interviewed the two witnesses and the witnesses told him Blathers

had a gun, but Blathers never pointed the gun at Applicant, (PCR Tr. 26).

1 8.C. Code Ann, §§ 24-19-5 to -160 (2007 & Supp. 2018).
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" Applicant recalled requesting the discovery in his case. Specifically, Applicant testified
the Clerk’s Office told him there v'verc no statements or written documents from anyone in
conn,;action to his case. However, Applicant testified that on the day of his plea, the State pulled
out a statement from thé victim’s mother and started ieading it. (PCR Tr. 28). Applicant testified
he asked plea co,unsél for that statement, but pi‘ea counsel told him there was no statemen;c. (PCR
Tr. ?,:8). Applicant claims the statement would have helped his case because it was inconsistent
with the victim’s mother’s previous statement. (PC;R Tr. 29).

On cross-examination, the State asked Applicant, “So yoﬁ chose taking [twenty] years for

certain over rolling the dice a'nd perhaps getting [sixty]?” (PCR Tr. 36). Applicant replied, “Yes'

ma’am.,..” (PCR. Tr. 37).

IV. - DISCUSSION

The issue before- tﬁe Court is whether Applicant’s plea was the result of ineffective
assiétance of counsel. Specifically, Applicant alleges plea counsel was ineffective because piea
counsel told Applicant’s family Applicant' would only receive twelve years’ imprisonment,
'Applicant moved to relieve plea counsel before he pleaded guilty, and plea counsel failed to review
the discovery with Applicant, Applicant further claims he would not have pleaded guilty and

wotild have insisted on proceeding to trial absent these alleged deficiencies., These allegations are

pro:perly before the Court as atticks on the knowing and voluntary nature of Applicant’s plea. See -

Roscoe v. State, 345 8.C. 16, 20, 546 S.E.2d 417, 419 (2001) (stating a defendant who entered a

pléa with the advice of counsel may only attack the voluntary and intelligent nature of the plea).

To establish ineffective assistance of counsel, the PCR applicant musf prove (1) counsel’s

performance fell below an objective standard of reasonableness, and (2) the applicant sustained
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prejudice as a result of counsel’s deficient performance. Strickland v. Washington, 466 U.S. 668,
687-88 (1984);:Cherry v. State, 300 8.C. 115, 11718, 386 S.E.2d 624, 625 (1989).

The test for determining the validity of a g\ﬁh}" plea is “whether the plea represents a
voluntary and intelligent choice among thé alternative courses of action open to the defendant.”

Northa Carolina v. Alford, 406 U.S. 25, 31 (1970). “[A] defendant entering a guilty plea must be

aware of the nature and crucial elements of the offense, the maximum and any mandatory

minimum penalty, and the nature of the constitutional rights being watved.” Pittman v. State, 337
8.C. 597,599, 524 S.E.2d 623, 624 (1959). “The test for effective assistance of counsel is whether
the representation was within the range of competence demanded of attorneys in criminal cases.”
Watson v, State, 287 S.C. 356,357, 338 S.E.2d 636, 637 (1985). To prove prejudice, the applicant
must show a reasonable probability he would not have pleaded guilty and would have insisted on
going to trial absent plea counsel’s alleged deficiency., Hill v. Lockhart, 474 U.8. 52, 59 (1985).

In his PCR épplication, Applicant alleged plea counsel told Applicant’s family he would

only receive twelve-years’ imprisonment. However, Applicant presented no evidence regarding

this allegation at the PCR hearing. Conversely, Applicant recalled the State offering thirty years, .

_twenity-five years, and twenty years in exchange for his guilty plea.. Applicant testified he refused

the State’s thirty and twenty-five year offers, and he initially refused the State’s twenty year offer.
However, Applicant testified he eventually accepted the State’s twenty year offer over facing a

potential sixty year sentence at-rial. The plea transcript and Applicant’s testimony at the PCR

| hearing show Applicant knowingly pleaded guilty to negotiated concurrent twenty-year sentences.

The Court finds plea counsel was not deficient because Applicant knew he was pleading.
guilty to negotiated concurrent twenty-year sentences. Applicant failed to prove he was prejudiced

because, as he admitted, he chose to plead pursuant to the State’s offer instead of potentially
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receiving a sixty-year sentence at trial, Therefore, the Court denies relief and dismisses this
allegation with prejudice.

Applicant alleges ineffective assistance of counsel because Applicant moved to relieve plea
counsel. In support of this allegation, Applicant testified he moved pro se for plea counsel to be
relie\./ec_l. from his case, Applicant testified plea counsel was aware of his desire to relieve plea
counsel from representing Applicant, arid plea counsel then spoke to a judge regarding‘ Applicant’s

motion. Applicant testified plea counsel told him the judge would only grant his motion if
Applicant wished to proceed pro se. (PCR Tr. 24-26). Applicant stated he did not want to
represent himself, so he did not inform the plea court of the motion to relieve plea counsel. (PCR
Tr, 24).

The Court finds Applicant has faileq'to show prejudice resulted from his motion to relieve
plea counsel, Applicant testified at the PCR hearing he did not inform the plea court of his motion
to relieve counse] because he did not want. to represent himself. The Court finds credible
Applicant’s testimony that he did not wa:.at to represent himself and alternatively chose to be
represented by plea counsel, It is also clear from Applicant’s PCR testimony he was aware bf the
dangers of self-representation and did not wish to represent himself. See Faretta v. California,
422 U.8. 806, 835 (1975) (stating a defendant must knowingly and intelligently waive the benefits
associated with the right to counsel before relinquishing the ﬁght to counsel). Further, at the plea
hes;ring, Applicant informed the plea court, under oath, he was completely satisfied with plea
counsel’s representation and plea counsel had done everything Applicant asked him to do. (Plea

" Tr, 10). Based on the foregoing, the Court finds plea counsel was not ineffective on this allegation;

therefore, relief is denied and the allegation is dismissed with prejudice.
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Finally, Applicant alleges plea counsel either failed to review all the discovery with him or

the State withheld evidence from him. The Court disagrees.

| The disclosure rule requires the prosecution to provide to the defendant any evidence in
the prosecution’s possession that may Se favorable to the accused and material to guilt or
punishment. Stafe v. Kennerly, 331 S.C. 442, 452, 503 S.E.2d 214, 220 (Ct. App. 1998) (citing
Braaly v. Maryland, 373 U.S. 83, 87 (1963)). Favorable evidence includes both exculipatory
evidence and evidence which ‘may be used for impeachment. United States v. BagIey; 473 US.
667, 676 (1985). “Impeachment or exculpatory evidence is material only if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the proceeding would
have been different.” Clark v. State, 315 S.C, 385, 388, 434 S.E.2d 266, 268 (1993).

At the PCR hearing, Applicant testified that on the day of his plea, the étate pulled out a
»stat{:ment from the victim’s mother and started reading it. (PCR Tr. 28). Applicant testified he
asked plea counsel for that statement, but plea counsel told him there was no statement. (PCR Tr.
28). Applicant claims the statement would have helped his case because it was inconsistent with
the victim's mother’s previous statement, (PCR Tr. 29). Plea counsel stated he reviewed ali the
discovery with Applicant, and he and Applicant discussed presenting a self-defénse claim at trial.
Plea counsel recalled the victim’s mother was a potential witness at trial, and she provided a
sta':tcm,ent to law enforcement. Howevér, plea counsel recalled the State informing him thé
viq.tim’s mother’s story may have changed leading up to trial. (PCR Tr. 8),

The Court finds credible plea counsel’s testimony he reviewed all the discovery he received
with Applicant, and he and Applicant discussed pursuing a claim of self-defense at trial, As for-

the allegation of prosecutorial misconduct or & Brady violation, the Court finds App}ica.nt has

. failed to meet his burden of proof, The only evidence in support of this allegation was Applicant’s
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self-serving tesiirnony the State read from a statement the viétim’s mother gave that was
inconsistent with her previous statement and was never produced to Applicant. However, plea
counsel recalled the State in‘i‘ornﬂng him the victim’s mother’s testimony at trial may be different
from her initial statement to the police. Based upon plea counsel’s credible testimony, the State
disclosed the information which.plea counsel could have used to impeach the victim’s mother at
trial. Therefore, there was no Brady violation. Further, Applicant has failed to show the viétim’s
mother’s second statement was ever reduced to writing ér how it differed from the first sﬁtemmt.
What the State referred to during its recitation of the facts at the plea hearing is merely specul.ative
from the record before the Court, Therefore, the Court finds Applicant has failed to meet his
burden of proof on this allegation.

V. CONCILUSION

The Court finds plea counsel’s representation was neither deficient nor prejudicial.
Applicant pleaded guilty pursuant to the advice of plea counsel. Applicant knew the meaning and
consequ‘ences of pleading guilty to the charges and voluntarily chose to do so. Applicant failed to
sho\"v' plea counsel was ineffective for allegedly telling Applicant’s family Applicant would only
receive twelve years’ imprisonment, Applicant moved to relieve plea counsel before he pleaded
gui:lty, and failipg to review the discoxéery with Apﬁlicant. Additionally, the Court finds the State
didi' not withhold evidence from Applicant, Further, the Court finds Applicant knowingly and
voiuntarily pleaded guilty because the plea court’s colloquy cured any of plea cotinsel’s alleged
deficiencies, See Wolfe v. State, 326 S.C. 158, 164, 485 S.E.2d 367, 370 (1997) (stating any
possible misconceptions due to counsel’s alleged deficiencies can be cured by the plea court’s
colloquy) Therefore, based on the foregoing, the Court denies relief on all allegé.tions and

dismisses this PCR action with i:rejudice.
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Applicant must file and serve a notice of appeal within thiity days from PCR counsel’s
receipt of written notice of eniry of judgment to secure the appropriate appell.ate teview pursuant
to Rule 203, SCACR. Applicant has a right to appellate counsel’s assistarice in seeking review of
the denfal of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Rule 71.1(g), SCRCP,
provifies that if A;}plicant wishes fo seek appellate review, PCR counsel must serve and. file a
noticf;a of appeal on Applicant’s behalf, Applicant is directed to Rule 243, SCACR, for appropriate

procedures for-appeal.

THEREFORE: -,

1. The Court denies relief and dismisses the action with prejudice; and
2. Applicant shall be remanded to the custody of the State.

AND IT IS SO ORDERED.

WILLIAM H: SEALS, JR.
Presiding Judge
Twelfth.Judicial Cireuit

: . | 7 : v South. Carolina
3 ZZQ ,2019. | 5 o
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STATE OF SOUTH CAROLINA) INDICTMENT FOR
COUNTY OF FLORENCE ) ATTEMPTED MURDER,
| CARJACKING
AND

POSSESSION OF A FIREARM DURING THE
COMMISSION OF A VIOLENT CRIME

At a Court of General Sessions, convened on NOVEMBER 1, 2012 the Grand Jurors of
FLORENCE County present upon their oath:

COUNT ONE- ATTEMPTED MURDER

That DERRICK BROWN did in Florence County, on or about April 26, 2012, with malice aforethought attempt to
murder Georell T. Blathers , by shooting him with a gun, causing great bodily injury and substantial risk of death; in
violation of Section 16-03-0029, S.C. Code of Laws, 1976, as amended.

COUNT TWO- CARJACKING

That DERRICK BROWN did 'in Florence County on or about the April 26, 2012, take and/or attempt to take one
Chevrolet Impala from Georell Blathers by force and violence or by intimidation while said victim was operating
and/or in the vehicle, causing great bodily injury to the victim, in violation of Section 16-3-1075(B)(2), 8. C. Code
of Laws, 1976, as amended.

COUNT THREE - POSSESSION OF A FIREARM
DURING THE COMMISSION OF A VIOLENT CRIME

That DERRICK BROWN did in Florence County, on or about April 26, 2012, possess a firearm, or visibly display a
handgun, during the commission or attempted commission of a violent crime to wit: a Catjacking and Attempted
Murder, in violation of Section 16-23-0490, S. C. Code of Laws, 1976, as amended,

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.
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STATE OF SOUTH CAROLINA) T INDICTMENT FOR
COUNTY OF FLORENCE ; BURGLARYAI;:I;ST DEGREE
| ‘ KIDNAPPING

At a Court of General Sessions, convened on NOVEMBER 1, 2012 the Grand Jurors of
FLORENCE County present upon their oath:

COUNT ONE- BURGLARY FIRST DEGREE

That DERRICK BROWN did in Florence County on or about July 3, 2012, willfully and
unlawfully enter the dwelling of Natarbria Fleming located at [ Gilber Drive, Lot in
Florence, S.C., without consent and with the intent to commit a crime therein, and the defendant
did assault a non participant in the crime by beating her about the head and face with his fists, in
violation of Section 16-11-311, 8. C. Code of Laws, 1976, as amended.

COUNT TWO- KIDNAPPING

That DERRICK BROWN did in Florence County on or aBout July 3, 2012, unlawfully seize,
confine, inveigle, decoy, kidnap, abduct or carry away one Natarbria Fleming, without authority
of law, in violation of Section 16-03-0910, 8. C. Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and
provided. ’
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