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STATEMENT OF ISSUES ON APPEAL
The Circuit Court did not err in granting the Motions to Dismiss filed by Respondents

SCDOT and DHEC pursuant to Rule 12(b)(1), (4), and (5), SCRCP; Appellants admitted not
serving SDCOT and DHEC according to Rule 4(d)(5), SCRCP.
STATEMENT OF THE CASE -

This matter arises from Appellants’ allegations of the defective design and construction of
Palmetto Commerce Parkway, resulting in flooding and damage to Appellant’s home. Appellants
brought this action in the Court of Common Pleas for the County of Charleston on September 27,
2017 by filing the Summons and?(_llomplaint and sending “a copy of the summons and complaint
by registered' or certified mail fo tﬁe Attorney General at Columbia(...)” Rule 4(d)(5), SCRCP.
However, Plaintiffs failed to delivel‘::a copy to an officer or agency of the state.

Based upon the failure io éei;.v_e SCDOT and DHEC, Respondents moved to dismiss the
action under 12(b)(i), (4), and (55. The Honorable Edward W. Miller heard the Respondents
motions to dis.miss on October 24, 2018 and issued an order granting both motions on December
7,2018.

ARGUMENT

The purpose and intent of Rule 4, SCRCP are twofold and require substantial compliance
with the Rules: to put SCDOT and DHEC on notice and to confer personal jurisdiction. Richardson
v. P.V., Inc.,383 S.C. 610, 615 (2009); BB&T v. Taylor, 369 S.C. 548, 552 (2006); Roche v. Young
Bros. ,' 318 S.C. 207, 209 (1995); Moore v. Sin.zpsonA 322 S.C. 518, 523 (Ct. App. 1996). It is the
Plaintiff’s burden to show that the court has personal jurisdiction over the defendants. Fassett v.
Evans, 364 S.C. 42, 47 (Ct. App. 2005).

Appellant inaccuratq'ly represents that the sole issue before the court as a motion to

consolidate the case currently ‘before this Court with the 42 cases consolidated under case number
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2017-CP-10-4820 and caption Sarah Sharper et al v. the State of South Carolina, City of North
Charleston, Countiz of Charleston, South Carolina Department of Health and Environmental
Control, South Carolina Department of Transportation et al. On August 23, 2018, both SCDOT
and DHEC filed motions to dismiss the action pursuant to Rule 12(b)(1),(4), and (5) SCRCP.
(ROA: __, Motions to Dismiss). Upon presentation of the Motions to Dismiss by counsel for
SCDOT and DHEC, the attorney for the Appellants admitted to the failﬁre of service on SCDOT
and DHEC; the Appellant sought to dismiss the current case (2017-CP-10-4947) and then properly
serve SCDOT:'-and DHEC with new pleading (2018-CP-10-4691). The two sets of pleadings are
“... the exact same lawsuit.:’ (ROA __, Tr. p. 14, lines 6-7).

During E;he hearing,-’?the Court asked the attorney for SCDOT and DHEC how the service
was improper. In reply, the' following exchange took place between Mr. Anderson, attorney for
SCDOT éndr DHEC, the Cdurt, and Ms. Hanewicz, attorney for Appellants:

Mr. Anderson: They served the Attorney General by certified mail and have not
served either DHEC or SCDOT.

The Court:  Okay

Ms. Hanewicz: Yes, Your Honor, and that is our admission which is what gave
rise to the second filing. So we are still within the timeframe under [case #: 2018-CP-10-

14691 to serve th(;se two entities which we intend to do.

The Court: Is‘ that right? How did we get here if - -
Mr. Anderson:I don’t know anything about [2018-CP-10-]4691. I have no idea

what that is, Your Honor.



Ms. Hanewicz: Your Honor, it was - - it is the exact same lawsuit. It was just filed
again on 9/28[/2018] and we have not served anyone in that case. However we do intend
to serve all defendants for within the requisite timeframe.

The Court: So - -

Mr. Anderson: Your Honor, the one that is in front of me, I sure would like to get
out of it, if I can.

The Court: Okay. And which one is that?

Mr. Anderson: That is - - that is 2017[-CP-10]-4947.

The Court: All right. And why shouldn’t I cut him loose on that? If you are - - why
not just dismiss - - let him - - dismiss him and you can reserve him in the new law - - why
don’t you clean the whole thing up, get one - -

Ms. Hanewicz: Yes, Your Honor, that is our intention here today.

The Court: All right. So I am going to grant your motion. You are out.

Mr. Anderson: Thank you, Your Honor.

(ROA _, Tr. page 13, lines 21 -25, page 14 lines 1 —23)

The above exchange during the hearing makes plain to this Court that Appellants made no
attempt to argue or prove service of the summons and complaint upon SCDOT or DHEC and even
admitted Appellants failure to effect service on SCDOT and DHEC.

CONCLUSION

Based upon the above evidence and argument, it is clear that the dismissal of the aétions

against Respondents SCDOT and DHEC were not the result of a sua sponte ruling by the Circuit

Court. The order granting Respondents SCDOT and DHEC motions to dismiss should be

affirmed.
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