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ISSUE PRESENTED |

D1d the PCR Court err in denylng Petltloner rehef where tr1a1 counsel falled to present |

i o -t.

, a11b1 w1tnesses who were prepared avallable and present at trlal where counsel had spoken with -

the w1tnesses in advance and was aware of the substance of the1r proposed testrmony, where

: counsel 11kew1se falled to put Petltloner on the stand and where counsel conceded that he wasv-""

ot

unawar'e of any Strategic r‘e_ason as t'o Why he '~\'5Vou1dj not have .‘called' any of thern to te'stifyl?r
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STATEMENT

Petitionér was indicted for burglary in the first degree, attempted. murder, arined Arobbery,
grand larceny, kidna‘ppiﬁg, and possession of a weapon duringv a 'v_iolent crime by a Clarendon
County Grand Jury during its Janﬁar_y 2011 term. App. 588 _ 589. Petitioner proceeded to a
five-day trial on May 14, 2012 before the Honoréble Ralph F. .C‘othrén' and a jury.. App. 1.
Ernest A. Finney, III and Jason Corbett appeared on behalf of fhé State, and John Knobeioch and
Laura Knobeloch represented Petitioner.

Petitioner and a co-defendant, Michael Pea_fson, were tried together following an incident
at the home of Edward “Slick” Gibbdns on May 15? 2010. App. 831 8 — App. 90 ‘l. 9. Gibbons
averred that three masked mén attacked him at his home. App. 92 1. 16 — App. 96 Vvl. 17.

_According to Gibbons,. the men attempted to wrap 'tape around his face and legs. App. 981.22 —
App. 99 1. 17. Gibbons’ El Camino Was aliegedly stolen as the fnén leﬁ. App. 102 11 4— 21. ' |

| Pearsbn’é fingerprint was reportedly found at Gib’bons’ ggragé.' App. 219-1. 16 — Apb. '
Petitioner’s DNA was allegedly lé);:atéd: on the tapg used to tie“,vup Gibbons. App. :275 1. 15,_ 25.
Petitioner did not testify. ' | . e | -

At the conclusion éf trial, thq jury found Petitioner guilty of Vburgl'ary 1n the first deérc.:c.e,. |
armed robbéry, grand _larceny, kidri;pping, and‘ posseSsior; ofa \}yeapoﬁ dﬁriﬁg_ é vidlent crime. V‘
App. 466 11. 10 — 21. Judge Cothran’ sentenced Petitioner to thirty yeafs’ imprisonment on '-[he‘ '
bﬁrglary charge, thirty'years_ for the_arméd robbery charge, ﬁve yeafs for the grand larceny,
twenty years for the kidnapping.chaige, ‘. and five years on tﬁe poss’éssion of a weapon charge.
App.4751. 6 — 25. The burglary aﬁd armed robbefy senten‘ces.‘were 'im}')o'sed consecutive to one |

another, with the remaining charges running concurrently. Id.



Petitioner’s convictions \;Veré affirmed. Qn o_r“ abput January 5, 20_1 6, Petitioner filed an
application for post-éoh\;ictiop reli'ef.A App 478, Peti'pipner’s application cqntainéd allegations
of ipeffectivé assistance of cqlinsel, including the ,ciaim.fhat “ﬁone of [his] alibi '[v»vitnes.ses] wére
called to testify.” App. 487. | |

The State made its Rétum on or about Apfil 11, 2016, ‘App’.. ‘493. An evidentie;ry heérin_g
was chduct.evd on July 2’7, 2016 before the Honorable Jocelyn Newman. App 501». In addition
to Petitioner and trial copnsel,}two of Petitioner’s al‘ibi Witneéges;Débra Weldon and Jegsipa
~ Weldon—testified at the hearing. | | |

On August 3, 2017, Judge Newman issued her order. denyipg Petitioner relief; App 569. "
She ruled that4“[t’]he .decision not to use contradictory aﬁibi .witnessesl at friail_~wa§ very likely a
- part of Trial Counsel’s strategy.” App. 574. As a result, thé‘:PCR couﬁ~c0ﬁcluded thaf cpunsel’s
performance “cannot> be found in_effectiye,; and Peti'.tio‘n'er’s épplicétion was di_sfn_i‘ssed.' App.
576. | N

Petition submitted a petitidn. fOI‘vV\:fI'it Q.f ce&io_rari pn Méy 23, 2018: ReSpopaeht ﬁled its -
return on October 8.,; 2018. " This Casé,wa;s &ainsferféd to~t_hi$ Court "onuOctV(A)b‘er 23, 20-A18.‘ JByv
e Order filed Octqbér 9, 2019, this _Couff 'granted the’;\petiti.(‘)n for :writ df cprtiofé}ri aﬁd dir‘ected s

further briefing. This is the Brief of Petitioner. .



. STANDARD OF-REVIEW o

Appellate courts defer to a PCR court ] ﬁndmgs of fact and will uphold them if there 1s,#'v4' ‘

any evidence of probat1ve Value in the record to support them Sellner v. State 416 S C. 606 o

610 787 S.E. 2d 525 527 (2016) However 1f there is no eV1dence to support the PCR court s"f o

ruling, thls Court will 1 reverse. P1erce V. State 338 S C 139 145 526 S. E 2d 222 225 (2000) PR

(01tat1on om1tted) Quest1ons of- law are. revrewed de novo w1th 7o deference to tr1al courts :

Smalls v. State 422 S C. 174 810 S E2d 836 839—40 (2018) Sellner 416 S. C at 610 787 |

S E 2d at 527 (c1t1ng Jamlson v, State 410 S C 456 465 765 S E 2d 123 127 (2014))



| ARGUMENT
The- PCRVCo‘urt erred in denymg Petltloner rellef ‘wh.ere trlal counsel falled to-_'
present allbl wltnesses who were prepared 'avallable, and present at trlal where counsel
had ,spoken wlth the;wvltnetsyses‘ in ad‘vance‘an;d was _awawre}of the substance of" thelr proposed
e jte'stimony, where" counsel‘ likewi.se,failed{"to put Petltioner .onthestand" and whereicounsel o
conceded that he was u‘naware ot any strateglc reason as to why he would not. have called
any of them to testlfy . o : | . "
' Relevant FactsA

On the mommg of May 15 2010 Petltloner was at home App 509 ll 4 — 14 He llved

with his sister, mother 11ttle brother and g1rlfr1end App 510 ll 7 9 Petltloner 1nformed his ,‘ o ‘

- attorney that he woke up around 6 40 in the mornlng on May 15 2010 and that he spoke w1th ‘

 his sister and saw h1s mother at the house App 510 1. 25 App 511 1. 16 App 520 ll 4 ~ 19

In response counsel 1nd1cated that he would ﬁle a motlon to call them to the stand to - ;

o testlfy on Petltroner s behalf to drsprove the State s assertlon that Pet1t10ner was 1nvolved in the_ B

_alleged crime.  App: 511 11 17 23 App 513 ll 23 25 Petltroner s mother and 51ster were- .

.present at tr1al but d1d not testlfy App 511 l 24 App 512 l 8 App 513 ll 13 - 14 It was

_‘Petltloner ] bellef that they would testlfy, and he became concerned that they d1d not App 5124 S

RN N B - 13 Because counsel w1shed to: have the last argument durrng closmg, the w1tnesses who L

could have proven that Pet1t1oner was. at home durmg the t1me of the alleged crime were not

called on Petltloner ] behalf App 512 ll 22 25

g Debra Weldon Pet1t1oner S mother was present at her son s trral and was supposed to be .

a w1tness App 522 1. 16 App 523 l 22 She had gotten off work at 8: 30 on the evenmg of -

' May 14 2010. App 524 1. 2- 20 She went home where she saw Petltloner at the house App



525 1. 3 — 24. She recalled gomg to be around mldnight and waking up around 8:00 on the
morning of May 15, 2010. App 526 11. 2 — 11 Petitloner was home when she went to bed and
when she awoke. App. 526 11. 12 - 13. ,Petrtioner.'did not have a car, nor d1d he have access to |
one. App. 5261 19 - App. 527 L. 2.‘ .io Mrs. -Weldon’s knowledge, her son did not leave the |
house during that span of time. Id. Mrs. Weldon informed trial counsel accordingly. -App. 527
11. 7 — 25. " Counsel asked Mrs. Weldon to come to trlal and testify. Id. She understood the
purpose of her testimony was to “tell whether [Petitloner] was at the house at the time of the
, 'cr_ime.”. Id. | |
Petitioner’s sister, Jessica Weldon, testified si}miilarly.k App. 534 1. 16 — App. 537 1. 2.
She recalled going to ,bed around midnight & A't"that‘time, P“etitioner, his girlfriend.,' and his ’
mother were also at the house. Id. Petitioner was 1na room with‘his girlfriend. Id. Around 5:00
_ the next morning, Jessica woke up around and snuch' into P‘etition‘er’is room for a cigarette. &
She saw Petitioner in the room, a_sleep;_ lcl She testiiied that Petitioner wasat the house from
6:00 to at least 7:00 that morning. & She recalled Petitioner opening the door to his room
around 9:00 a.m. to let his two cats out.’ Id. |
Much like Mrs. Weldon, Jessicav 4Weldor,i was prepared' and ‘available to testify at
Petitioner’s trial. App. 537 11. 6 - 23; The above testimony is what she would have.offered,
| under oath, same as the evidentiary hearing. Jessi_c.awas‘direwcted to be at her brother’s trial by
counsel. App.i533 1.8- 15. .According to c.ounsel' .she was supposed‘to testify. App. 533 11.' 16
~17. I fact she ‘had spoken w1th counsel regardlng her testimony App. 533 1. 23 = 25.
However much like Petitioner and h1s mother and contrary to her 1ntent10ns she did not end up .

test1fy1ng App 534 11. 9— 15.°



, The followmg exchange took place durmg the evrdentlary ‘hearmg between Petltloner and =
hrs PCR counsel N - o
Q: : i Okay Wlthout you testrfymg and w1thout your srster and your mother )
testrfymg, was there any. other way for the ] Jury to hear where you were:
that day" - :
A: . '_No Sir. -
Q: - Do you thmk that prejudlced your trlal‘7 R
A: - Ido. = ‘ d
App. 513 ll 17 22

Petitioner was arrested on July 20 2010 App 507 I 20 - 24, Counsel began A.

]

krepresentmg Petltloner later that year around October 2010 App 507 1. 25— App 508 1. 3. co

During the entlrety of trral counsel S representatlon from October 2010 untll Petltroner S tr1al in '

May 2012, Petltroner only met w1th h1m four tlmes App 508 1. 4 8

Counsel recalled meetlng w1th Pet1t1oner at least tw1ce durmg hrs year -and- a-half

representatlon App 540 ll 1 -1. Counsel characterlzed the State s case agamst Petltloner as .- |

' weak: ‘1 recall after recervrng.the‘dl's'cove'ry that I reached' out to the asswtant solrcrtor w1th no

tongue-in- cheek thmkmg that 1 had recelved the wrong drscovery package because [Petrtroner

was] not mentloned in it.” App 541 ll 3 8 The only prece of ev1dence whlch allegedly lmked “

Petitioner to the crime was DNA on the duct tape App 54l ll 9 - 17 Counsel explamed h1s :

\

trial strategy.. :

- . [TThe trial strategy was to attack the DNA, which was the only evidence linking
Mr. Weldon to the crime. There Weré no w1tnesses ‘All"of the defendants were
wearing masks. There was, theré was nothing linking him except for the DNA.
And I guess the - - our, our theory on weakness of the DNA evidence was that the
police ofﬁcers did take a sample from'both the outside of the duct tape ‘and the
sticky side of the duct tape, the significarice being that if, you know, the DNA is -
found on the strcky side, it’s much more likely that you were' present because you -
had to expose the sticky side . when the sample DNA sample was put on it,



even though the pclice officers took samples of both ‘sides they didn’t label them.
So they were unable to say. whether the, whether the DNA sample came from the -
outside or the stlcky s1de of the duct tape. :

App. 542113 — App. 5431.3.

Counsel was- present‘ at the evidentlary heafing while Petitioner’s mother and sister

" testified. App 544 11 2 - 24. He recalled speakmg w1th both of them in advance of Petitioner’s

trial and had notes which reﬂected such Id. He agreed that their testimony at trial would have -

been “very similar to‘ the testimonyﬂthat they gave” at the evidentiary hearing. Id. ;Such a

conclusion notwithstanding, he did not call any witnesses on Petitioner’s behalf.

~ When asked why none'were called, counsel could not articulate a reason:

I do not know. The - - we did file a notice of alibi and I did prepare- - ini the trial
notebook there is a spot where I had prepared to ask Debra, at least the mother,
Debra Weldon, questions supporting the alibi. Possibly we did not call a witness
~ so that we could have final argument, but so honestly I, I don’t know why we
- would not have called them as alibi witnesses. :

App. 545 11. 3 ~11. (emphasis added).

The followmg exchange then took place between PCR counsel and trial counsel:

o

>

o B o »

All right. Had you present - - was there any .other way if Mr. Weldon
didn’t testify and Ms. Jessica Weldon didn’t testify and Debra Weldon
didn’t testify, was there any other way to convey that to the jury?

No.

Do you think that that was important testimony for the jury to consider?

Ido.

'Okay Looking back, should you have called them as w1tnesses in the

trial?

| believe so yes.

- And do you think that that could have changed the outcome of Mr.

Weldon’s trial?



A: AIdo. A
App. 546 11. 2 - 15.

Furthermore‘, ‘trial counsel que_stionerd.‘his' own claim fhat he might have decided not to
call these alibi Witneésgeé in‘ order to receive the l_ast argument.” App. 5'47 1. 9 - 17. Nof only
" was he “scratching [his]ll h.eéd‘wori(.lering why‘ [.h'e]4would ﬁot have qalied [the] alibi wi‘tnesses,”..
.but he was not even sure if he made the (iecision not to do sé 1n c;rder:to receive last argument.‘
Id. Notably, he'agréed'that “c#lling alibi witﬁe.sses would hﬁve been a much more favorable
strategic discussion versus not calliﬁg alibi witnesses and trying to get the last' argument”
because there was no othér way to presen't an alibi defense. App. 547 1. 9 — App. 548 1 1.
(emphasié added). _In‘ hindsight, counsel had “no idea why [he] did not call the alibi witnesses.”
App. 556 11. 7 — 16. |
Discussion

Petitidnér Was. hdme at fht;, ‘.tim_e of the alleged érimg,'and the two wifnésges who could
have corroborated his élibi We;re not called at his trial. Aithbugh Petitioner informed his attorney
of this, and glthough the two witnesses were both available and prepared to testify, cqunsel
elected not to pﬁt up a defensé. The» PCR court erred in concludiﬁg .th.at “Counsel’s decision not
to use the alibi witne'éses presented at the PCR hearing was part of a Vélid trial strategy” where

“Trial Counsel stated that he could not'recall why he did not use their testimony. App. 537.

In Martin v. State, 427 S.C. 450, 832 S.E.zd_ 277 (20"19), the South Carolina Supreme
Court re{/eréed the PCR'poﬁrt’s denial of post-con\;iction"relief and_ reménded for a new trial.
Martin was convicted of .armed robbery and crim»i"nal éoﬁspiracy‘; he aileged his .trial attornéys
were ineffectivé for failing to elicit tésitimény from his mother fegarding the specific timeline of

his alibi. Id. at 453, 832 S.E.2d at 278. Martin’s mother testified in his defense at trial, but



counsel did not question her about a statement she had given tothem that would have established
an alibi defense. Id. at 453, 832 S.E._2d'at 279. Martin’s trial ’counsel admitted they Were aware
of this information. Id. at 453,.832 S.E.2d at 279.‘ The Supreme Court held “as a matter of law
that Petitioner’s trial attomeys were deﬁcient for ‘not’ eliciting the speciﬁc “alibi timeline
testlmony from Petitioner’s mother ”. 1d. at 456, 832 S.E. 2d at 280 |

In Walker V. State 407 S.C. 400, 756 S.E. 2d 144 (2014) the Supreme Court reversed the.

Court of Appeals hold1ng that the applicant was not prejudlced by tr1al counsel’s failure to

interview the defendant s former g1rl.fr1end as a potential _a11b1 witness. Walker was accused of
kidnapping and sexual assault. 4_07 S.C. at 403, 756 S.E;2d~at 1475.‘ The Victim reviewedl
surveillance footagc from the gas station where-she alle'ged 'that she met her assailant, who

 offered to help her when her car woild ;not start. 1d. A gas station'employee identified Walker as

the man pomted out by the Victim on the v1de0 Id When 1nterv1ewed by pollce Walker‘
admitted gomg to the gas station but denied offerlng any help to anyone there or ‘any

involvement with the alleged v1ct1m. Id. He said he spent the afternoon and evening at a friend’s

home and then return'edi to his girlfriend Robina Reed’s home around 9:3(l or 10:00 p.m.‘ for the

remainder of the night. | Id.

Following his conuiction, Walker filed l“o'r PCR, alleging that his trial counsel was
ineffective in failing to conduct an ade‘quate_ investigation. 407 S.C. at 403, 756 'S.E.2d at 1‘4.6. .
Walker’strial counsel admitted reviewing video bof the police intervi‘evs‘z and had “Robina Reed”
in her notes to 1nterv1e.w" but never d1d Id Though she said that her 1ni/est1gator spoke W1th or ‘
tried to speak with Reed, tr1a1 counsel never followed up w1th her 1nvest1gator Id. at 403-04,
756 S.E.2d at l46. Reed tes_tiﬁed that she was never contacted about Walker’s case and did not

know why he disappeared 1n May 2002 until his PCR attorney contacted her. Id. at 404, 756 .

10 -



: S.E.Zd at 146. Theug}i she conld not'piei/ide speciﬁc dates and times, she testified that she and
‘Walker spent every'weeken(i to‘gether.prior.. to his zifreSt. Id. ‘The PCR court granted Walker’s
| application, but the Court of Appeéls révefsed, ﬁnding that Walker’s trial counsel was deﬁcient
but that Walker was not prej udi.ce‘d. ﬂ : | | |
| The Court récognized"t‘hat Reed"s\ ,testimon}; at' Walker’s PCR hearing vacillatted but
finally settled on an answer that “prior to Walker’s arrest, she and Walker spent every weekend
togethei.” 407 S.C. at 4'06,. 75‘6 S.E.2d at 147. Thus, theie-was evidence to support the .P.CR"
"court’s_ eon_clusion thatbReed-’s' testimony reasonably coulld;have resulted in a different outcome
at trial.'I_d..‘ “if -true and construed as meanin_g‘ at least that Walker and Reed spent every.night
~ together on the V\teekends prior to his arrest, itiwould be physically impessible for Walker to
have committed the Vkidn’appin'g and assaults.” Id. “In other words, unlike Glover where the
testimony of the alibi witnesses cqulti .have been true and the petitioner still could have
committedthe ciirne, it is not po,ssible for Reed’s testimony to be true anci for Walker to nave

committed the crime.” Id. at 406-07, 756 S.E.2d at 147.

In Glover v.. State, 318 S.C.‘ 496, 497,} 458 S.E.id 538, 539 (1995), the appl'icant.
presented the‘testimony of the two witnesses »who he claimed woulci have testified that ne was in
.Florida atv 8:'304".a.m. on the day when the crimeswere committed. A r'najor.ity of the South
~Carolina Supreme Conrt found that the witnesses’ testimony did not foreclose the possibility that
~ Glover could have cdmm_itted the crimes at 8:30 p.m. in light of testimeny that Williamsburgu
County was only a six and ;1 half honr drive froin the witness’ home in Florida. 318 S.C. at 498,

458 S.E.2d at 540. -Thus, Giovet’s witnesses did not provide an alibi. Id.
| It is well settled tnat counsel_"s rejection of an alibi chafge when the defendant claims that

he was in another place at the time of the commission of the criminal act constitutes deficient

11



representation under an o'bjectivé standard of reasonéblenesé. Riddle v. State, 308 S.C. 361, 418

S.E.2d 308 (1992); see Ford v. State, 314 S.C. 245, 248, 442 S.E.2d 604, 606 (1994); see also

Lounds v. State, 380 S.C. 454, A462, 670 SE2d 646, 650 (2008) (ﬁnding that ‘it “was not
obj ectivel-y reasonablé given the defense fheory of the case” for counsel not to call v;fitnesses that
were critical to his‘ client’s defense.). 'Accorvd‘ingly, thé PCR Court erred in holding fhat trial
counsel prov4ided effective assistaﬁcé of 'c.ounsel be;ause Petitioner’s right to a fair trial v‘vas'
adversely affected by trial counsel"s‘ deﬁcient performance.

“An ineffective assistancé.' claim has .t§vo cofnpomnts: A petitioner must show that
counsel's performance was deficient, and that the deficiency prejudiced the defense.” Wiggins v. .
Smith, 539 U.S. 510, 521, 125 S.Ct. 2527, 156 L.Ed.2d 471. (2003) (citation‘omitted). “To
establish deficient performance, é petitioner must demonstrate ‘that counsel.'s representatioh “fell
below an objeqtive standard of reasonableness.” * Id. (quoting Strickland v. Washington, 466
U.S. 668, 688, iO4 S.Ct. 2052, 80 L.Ed.2d 674 (1984)). “[T]o establish prejudice, a defendant
must showi that there is a reasonable f)robability that, but for counsel's unprofessional errors, the
result of thé proceeding would have been different.” Id. at 53:4,- 123 S.Ct. 2527 (quotations and :
citation _omitted).. In assessing. prejudicé, appelfate courts “re;)veigh the evidence in aggravation-
against the totality of available mitigating e.vidence.” 1d. Pfejudice is esfablishéd where “there is
a reasonable probability that at least' one j'uror:would have struck a different balance.” Id. at 537,
123 S.Ct. 2527 (citation omitted). A “reasonable probability” is less than a preponderance of the

evidence but still “a probability sufficient to undermine confidence in the

outcome.” Strickland, 466 U.S. at 693-94, 104 S.Ct. 2052.
In this case, Petitioner presented sufficient. evidence at the PCR evidentiary hearing to

- establish that trial counsél should have called the alibi witnesses at his trial. Counsel was aware

2



“of the witnesses and had them avaiiéble at trial. Based on hlS own admission, hee Silould have
ealled them..’. : | | | N

"The brgier of Dismissal centained a ruling that7>triallco.unsel’s..“decision not fo-use the
alibi witnesses presented at the PCR hearing was part of a :valid trial strafeg‘)' and Wae neither
ineffective nor prejudiei,al.” App. 573.. -In the very next paragraph,'the Order,reads: L“Trial o
Counsel .stated thaf he could n"ot 're.céll V\;hy.he did not usevtheir testimony.” The P.CR Ceurt.
erred, thefefore,- in the ferrﬁep cenelusion, as trial coupsel’e -testimony did .- not support éuch a
"~ contention. |

Aithough the Order of Dismissal did not, cont_ain a credibility determination, the PCR
Court characterized trial .'co.unsel’s testimony as credible for a separate issue: “Trial Counsel
.eredibly'-testiﬁed that he did not _r_ecall}A:pplicant maklng this request,” App. 579. So at Ieast'iri
that cap'crlcity, the PCR Court weigﬁédlrial counsel’s cf’ed‘i'bilitvj} and found him 'believz;ble. ‘

.As referenced a.bove,. couneei could not fathom why he did net call the alibi ;Jvitnelsse.s.
He testified that he should have c-al’ledithem as witnesses, end the pesplting failure tov do so
prejudiced, fetitioner’s case.. Furthermore, aé‘. so‘meo‘n’er with a'detailed undepstandihg o{f_
Petitiener"s ‘case,‘ counsel Qpir_1ed~_that t;he'resu_lt in»Petiti(')n'e»ri’ S mellﬁef"would have ‘been different
had he called the alibi \évitnesses.: . | |

The Order of Dismissal extends cherr‘ypiekedj portions of counsel’s testifnony- beyond any
logical interpretation.» Usiné l‘a.r'lguage such as “it is reasonable:to think that he conéideped this as
part of his strategy” and “[t]he' decis‘i(;)'n‘not to use eentrédicpery alibi witpesse; at triali 'was very
.likely part of ."I;rial Counsel’s triél §tfategy’; “eoritratvenes‘“the Ver‘y te‘stimony elvici.,ted.fr'(')mn counseli
The PCR court somehow transformed an admission of ineffectiveness into a valid trial stretegy.

and thereby reached an incorrect conclusion based upon a lack of evidence.
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The Order of Dismissal also:seerned to rsiuggesti that counsel could only employ a singular
overall strategy, which in this vinstance was tc attack' the ‘State’.s DNA evidence:' f‘Even though
lrial Counsel did not recall his speciﬁc reascning for choosing_ndt to call alibi witnesses, his
 trial strategy can be inferred from the basis ‘of his overall strategy, which he testiﬁed was to
attack the State’s DNA evidence: against [Petitioner] ”? App 575 The Order of D1sm1ssa1 cited

“Wood v. Allen 558 U.S. 290, 130 S Ct. 841,175 L.E.2d 738 (2010) for the notlon that:

A strategic or tactical decision does not have to be articulated by counsel on the
record; counsel doesn’t have to personally identify his or her thinking. It is
enough that the record show a basis for strategy, not that counsel announce the
strategy on the record. '

App 575.

The South Carohna Supreme Court cited to Wood in Welk v. State, 409 S.C. 214, 761 |

S.E.2d 757 (2014). In M, the Courtheld that counsel’s failure to present readily available
social history mitigation evidence vwas .deﬁcient 'performance,' and the defendant suffered
prejiidice as a result of counsel’s _deﬁcient performance.” Id.- TheCourt feund counsel’s decision
to call only one witness to testify in mitigati‘on'“resulted from counsel;s inattention, not reasoned
strategic judgment.” Id. at 236, 761 S.E.2d at 768, Quite importantly, the Court cited Wood,
supra, in order to emphasize “the distinction_ between the issue of whether counsel made a
strategic decision in the ﬁrst place and the issue of whether a strategic decision is a reasonable
‘exercise of professional judgment under S‘trickl‘and.”-' Id. (citation omittedj. '

The Order cf Disrniesal in the matter szlb. judz'ce contained additional flawed conclusions
wherein the PCR Court appeared to .overlook trial counsel’s admission that he failed to call the
alibi witnesses and the resulting failure'prejudiced Petitioner’s case: |

Trial Counsel’s testimony at the PCR hearing combined with this actions at trial

- supported by the trial transcript evidence the fact that Trial Counsel performed
above the standard level of competence required by defense counsel.



R App. 581.

‘The APCR Court failed to revieyv counsel’s strategy under “an objectiye' standard of
reasonableness as required by Ingle v. State and seemed only concemed ‘with justifying his
actions, h1s own test1mony notw1thstand1ng 348 S. C 467 470, 560 S. E. 2d 401, 402 (2002).

Petitioner only had a Juvenile offense on his prior record App. 474 l. 16— App. 475 1. 4.
He would not have opened the door to a lltany of pr1or offenses if he had taken the stand and -
testified.  Similarly, there was no 1nd1cat10n tha_t either h1s sister or his mother had any
_ convictions which would have subjected -them toirinpeachr_nent. Gibbons, the rnan who was
attacked, was never able to identify the men involved. Petitioner had everything to gain from
putting his alibi witnesses on the lstand., yet it was not done. "l"he resulting prejudice manifested
itself in his conviction‘s arid lengthy consecutiye s'enten'ces. As evidenced by trial counsel’s
testimony, there was a reasonab_le-probability that the o.utcome would have been different had he
called Petitioner';s mother or sister to the ._'stand to "clorroborate the testimony Wthh would have
been offered by Petitioner. Sirnply put, holding out for the last argument in closing was not a
sufflcient trial strategy to justify the decision not to put two credible alibi witnesses on the _stand.
Petitioner had the right to haye his attorney make a sound 'decision ito present alibi witnesses. ‘

Therefore, the PCR judge erred in holding that trial counsel providedeffective assistance :
of counsel because there is a reasonabl'e,probability that 'but' for trial 'counsel’s deficient -
performance, Petitioner would have received a fair tr1al App 545 — 547, see chks v. State, 314
S.C. 280 443 S.E.2d 907 (1994) (ﬁnding 1neffect1ve ass1stance of counsel where there is a
reasonable probability that the result would haye -;been different had trial' counsel introduced |

relevant and favorable evidence at trial).
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“CONCLUSION

Based on the foregoing, Petitioner Victor Weldon 'resp_ec‘tfull'y reque'sts that thisv Court “

reverse the denial of post-conviction relief and remand his case for a new trial.

* “TayTor D Gilliam
" Appellate Defender

. ATTORNEY FOR PETITIONER

" This 7th day of February, 2020.
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