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STATEMENT OF THE ISSUE ON APPEAL

L. DID THE COMMISSION ERR IN HOLDING THAT THE ADMINISTRATIVE
DISSOLUTION AND SUBSEQUENT REINSTATEMENT OF METRO
- CONSTRUCTION, INC., DID NOT BAR THIS CLAIM?

ST ATEMENT OF THE CASE/F AéTS

Metro Constr:uction, Inc., (Metro) is a geherél construction firm located in Batésburg-
Leesvi-lle and is owned by the Giles Gregory (Gregg) Long. As is true of many small businesses,
Mr. Long was paid as an employee of Metfo while at the same time being the owner of Metro.
Mr. Long 1s also the claimant in this matter, having been badly burned and injured in a dynamite
explosion on November 20, 2014 (R.plp. 31-32) (4/30/19 Full Commission Decision and Order ét
“No. 7, 8 and ‘9), resulting in over $2 million in medical bil}s. Metro was incorporated in 1999,
later went through a period of administrative forfeitﬁre prior to reinstatement in 2016. Metro
aéquired workers” compensation coverage with Amefican Zurich Insurance Cqmpany (insurance
company) 1n 2014 and paid an initial estimated premium o‘f $1 8,025.00. (R.p. 32) (Id. at Findings
of Fact No. 10 and 11), At the time of that accident Metro was in phe middle of responding to a
premium audit request from the insurance cémpany. The insuranée compény deni'ed coverage,
which ;esulted in litigation leading to the Single.Commissioner finding coverage (R.pp. 45-74)
(8/22/18 Order of Commissiion‘er‘ Wilkerson) and later fhe Full Commission denying coverage and
directiné the Uninéured Employers’ Fund (UEF) to pay this.claim in the absence of coverage.
(R.pp. 42-43) (Decision and Order at pp. 42-43). The Full Commission, nevertheless, did
| specifically find that Mr. Long subjectively believed that he had fully c‘omplied with all premium
audit information and made all payments required by the insurance company. (R.pp. 37-38) (Id.
at( Finding of Fact No. 26). The claimant and Metro have both appealed the failure of the Full

Commission to find coverage for this claim. Presumably, the UEF concurs with those appeals
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insofar as coverage is being sought elsewhere. The present appeal by the UEF deals exclusively
with the failure of the Commission to find this claim was somehow barred as a result of the period

of administrative dissolution of Metro. (R.pp. 36-37) (Order at Findings of Fact No. 24 and 25).

' ARGUMENT
“This is a workers’ compensation appeal. - This Court may only reverse a decision of the
Commission if that decision was controlled by an error of law or otherwise not supported by

substantial evidence. Barton v. Higgs, 381 S.C. 367, 647 S.E.2d 145 (2009). Significant deference

is given to the factual findings of the Commission. Id. There is no contention by the Appellant
that there is a factual dispute, the resolution of which would be dispositive one way or the other.
Basically, the Appellant asserts that fhé Corﬁmi‘ssion committed a reversible legal error in failing
to bar this claim as a result of the corporate employer’s prior administrative dissolution, while the
- claimant and Metro disagree (as did the Commissioﬁ, which ruled againsf thé UEF on this issue).
Résolution of this dispute‘ will necessarily focus on the statutory language of Title 38 (our corporate
law) énd Title 42 (our workers’ compeﬁsation law). There is no case law even close to being on
~ point and a fair and logical reading of the applicéble statutes should resultA in a decision afﬁrming' -

the order of the Commission as to this issue.

1. There is no basis in either the case law or the statutory law for barring a claim based upon
the corporate emplover’s since-resolved administrative forfeiture.

The position of the UEF seems to be that the corporate status of Metro was in administrative
forfeiture at the time of this éccidént and that the failure of Mr. Long, as owner, to acquire coverage
prior to his accideht leads to thé conclusion that he should not be permitted to receive benefits
from the UEF. There is no doubt that Mr. Long was an employee of Metro and the Commission

found him to be such. (R.p. 30) (Order at Finding of Fact No. 4). By way of example of this, he

' (azv‘v..i?/”
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was paid by Metro on a W-2. (R.pp. l419-l420) (2613, 2014 and 20‘15 W-2s). The UEF does not
point out any facts that would show otherwise. When he purchased insurance ‘coyerage Mr. Long
speciﬁcally "elected to be covered under that policy even though he could have chosen to be
excluded. (R.pp.- 1“1.51-1 152) (Insurance Policy Application). The UEF refers to its position as' ( |
' “the majority rule’,’. without-really‘providing any compellingf evidence that itis truly a maj‘ority, rule; .
: 1nthe sense of being widespread in-actual fact, r"ath'e_r than just described as such_" The ‘r‘ealityl 1s
that thereiis?no basis for application' of such a harsh re_sult in South Cvar.olina without regard .to the |
nomenclatureor phraseology' used. The UEF lrankly notes both:thaft this‘ is a matter of ﬁrst
impressi_on (p 6) and‘th‘at the South Carolina corporatfe‘ reinstatement.statute does not addrcss
" personal liability (also p.’i6). There simply is no justiiiable reason for the UEF to seek r’efuge'in ‘
) cases from the _Fourth Circuit or Vermontﬂ because the \statutes" in issue in the case at bar are clear _.

and unambiguous.

South Carolina Code Section 42-7- 200 is the statute spec1ﬁcally dealing w1th claims

agamst the Uninsured Employer S Fund There is absolutely no prov151on w1th1n that statute '

explic1t1y or by 1mplicat10n that would provide a ba51s for what the UEF is askmg this Court to -

- do. The UEF has broad powers of reimbursement from uninsured employers to recover back \
beneﬁts paid to the 1nJured workers of such employers fto mclude l1en.and levy p0wers agamst the
| assets of an uninsured employer equivalent to those. ol the state Department‘of Revenue.- (Section
42-7-200 (C) and (D)) The legislature did not however see ﬁt to- 1nclude language spec1ﬁcally
addressmg the drsposr_tion of uninsured‘ claims in'the present context other than to treat such claims
~in the same fashion as insured claims, at least insofar as the determinationof compensability is
concerned. - The .Commission, thich is tasl<ed with applyiné these statutes to the.myriad fact
patterns of work accidents, isitselfa creature of statuteand; therefore, limited to acting only within. '
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the sphere of powers specifically granted by the legislature. James v. Anne’s, Inc., 386 SC 326,

688 S.E.2d 562 (2010). The inherent limited nature of the Commission’s authority provides the
answer to the argument of the UEF that equity should prevent the Claimant’s receipt of benefits.
(See UEF brief at p. 10 (... equity demands that Claimant should be estopped from seeking

benefits through the Fund.”). When the legislature speaks clearly through its statute, however, .

claims of equity cannot stand in the face of the statutory language. Wigfall v. Tidlands Utilities,
Inc., 354 $.C. 100, 580 S.E.2d 100 (2003). The Commission simply had no authority to deny this

claim for the reason aéserted‘by the UEF.

vTh‘e érgument of .the UEF is two-fold and they are treated throughout its brief as bgir;g )
inter;:hangeable, ;but‘.‘t}‘lose“two arguments are theoretically distinct. first, thé UEF conf,ends:t‘hat
this accident bccurred duri;lg the period of time that Metro’s corporation -staitu’s was
administratively dissolved by the Secretary of State and, so it is argued, Mr. Long shotild not be
f‘:nti’tlevd‘ to receive benefits from the UEF because he could have taken steps to get éovergge pﬂrior
to his accident. (UEF brief at pp. 5-9). This argument is fatally flawed, though,'és the Full |
Commission found-as a fact that Mr. Long subjectively bélieyed that he had done all that he could |
Ato ‘keei)l cox}erage in place through American Zurich and actually believed coverage was in place
at the time of his éccident. (R.pp. 37-38) (Order at Finding of Fact No. 26). The UEFasSérts that
the adrflinistratiye dissolution of Metro made the actions taken by Mr. Long imputable to him alone
‘élnd not on behalf of the corporation. This premise fails outright because South Carolina Code
Sectioﬁ 33-14-220(c) specifically proyides that when a corporate reinstatement occurs (as
happened with Metro on December 14, 2016) (R.p. 1340): “When the reinstatement is effective,

it relates back to and takes effect as of the effective date of thé administrative dissolution and

corporation resumes carrying on its business as if the administrative dissolution had never
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occurred.”  There are no reported decisions interpreting Section 33-14-220 and only one
unpublished decision from 2006 regarding the enforceability of an arbitration proVision in the
context of dissolution/reinstatement. In truth, the language of Section 33-14-220(c) is abundantly
clear, without the need for interpretétion, and its relétionship back language vitiates the position

_ of the UEF.

Likewise, the contention of the UEF that Mr. Long did not eleqt coverage as an alleged
sole proprietof (p- 8) ié both factually and legally incorrect. Factually, Mr. Long did elect to be
covered under workers conﬁpensation when. initially establishing coverage with the insuranée
company. (R.pp. 1151-1152) (Insurance coveragé application). Legally, there is no proced.ure for
such an election in the context of an uninsured claim, but both South Carolina Regulations 67-403
and 404 mandate that the initial coverage election of Mf. Long remained in effect unless and until

a notice of withdrawal from the Act is filed with the Commission.

As addreséed above, the languége éfTitle 42 does not help the UEF, eith’éf. This connects
- to the secoﬁd main argument of fhe UE'F, which is the asserted incongiuity of the UEF broyiding
benefits to Mr. Long which he would then in turn Be required té péy back to the UEF pursuant to
the provisions of Section 42-.7-200 (C) and (D). (S_eé initial brief of UEF at pages u_9-1v1). There is
no statutory language in Title 42 generally, or Section 42-7-200 specifically, that preconditions the
-determination of compensability based upon the preéencé or absence of a corporate structure. Even
the statutes explicitly dealing with claims involving uninsured employers make no such
distinctions. Mr. Long, as an employef, will receive benefits paid by the UEF individually and
directly. Of course, he and Metro both hope that their appeals are successful and coverage is
ultimately found to .rest with the insurance ébmpan‘y. The statutory lien of the UEF, if those

appeals are not successful, will rest against the employer of Mr. Long, which is Metro. Both

5
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legally and factually, Mr. Long and Metro are distinct legal entities. Thié distinction is amplified
by the refesal of the Commission to grant the motion of the UEF to add Mr. Long individually to
this claim as an employer. - While that situation may be found stfaﬁge 1’)‘y some, it is far less s‘trarrlge
than denying Mr. Long any beeeﬁts at all because Metto went through a perioa of tec.hnical;
- administrative dissolution that was resolved long b_efore to thé UEF \X:{'as ordered to eey this claim.
Similarly, the UEF assertion regarding-the a:‘llveg‘e.d “thinneee’f ef the cdr"‘p‘eréte veifll (p 9) is both
| inappoeite to the matter at hand and pfemature in that it reié@eé _t6 the theo?e'tieal post,-jlidfgment' |

collectioﬁ activities of the UEF after a judgmeht-'is entered (emphasis added).” -

.Thejr’e are mechanisms within Title 42 to “punish” an empley_er that is required te have
workers’ comeensafion insurance .but"does{hhot. ' Sectioﬁ 42‘-45-4{'0 proVid_es' that,arf employer that ~

“does not secure the required covere;ge_ “shall” be fined up to $100 per day forvveéch,da.y ',qf non- v' | A
compliance. Section 42-5-45 makes willful non-clon.qplifancve é,crime ‘}.),unié,h_able by t_;me ergaZor up

: .to six months in jail; AS'ome sta%[es, New York, for egample; have gone SO far_ as te‘.m_ak»e .tlhe officers .

of an improperly uninsured corporation personally liability for a workers’ corhbensation claim -

brought against the corporation. See NY WKC LAW 'Sec'tion 26-A. The unwillingness of ‘our-;- o |

legislature to go further in puniehment of unineured Jen.lp‘lobyers is telling. The UEF Would have .'
this Court create another penalty beybnd*that previded by statute, which Qoﬁid be an outright b.'a'rr :
of any claim being prdsecuted on behelf of the injured worker when tha(tnworker also ha:ppehs.to
an owner of an uninsured cOrperete employer. No such bar exists and i£ is not the ﬁlace,.'of the .

Commission or this Court to create ene. Peay v. U.S. Silica Company, 313 S.C: 91, 437 S.E.2d

64 (1993) (workers’ compenseition statutes should be liberally construed inAfave'r of coverage and
any exceptions to coverage harrowly interpreted). - In ‘light of all of this, the decision of the Full

Commission as to the issue raised by the UEF should be affirmed and no bar put between Mr.

‘ ,
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Long 'and his claim ]ust because he was the owner of a unlnsured corporatron partrcularly when

-_.:‘the Commission itself exphcltly found that Mr.. Long subjectrvely believed that he had fully _‘
‘ comphed with all audit requests and that coverage was in place on the date he was 1nJured (R Pp- |

37- 38) (Order at F1nd1ng of Fact No 26) For these reasons, the Commlssmn should be afﬁrmed

’ j'.-m:onth.ls,lssue._w. o . o P _.'_’ S

K

CONCLUSION

For the reasons stated above or as may be made at oral argument the Respondent Metro -
’ Constructlon Inc requests that thlS Court afﬁrm that part of the Comm1551on S order regardlng,
the Unrnsured Ernployer ] Fund.
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