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The Calla_Wassie Island Member’s Club is like a board game—fhe longeSt, Wérst :
Monopoly gamé ever, perhaps—with intriéate rulés, wﬁtten in fine print, subject to
'cunningr-nisinterpretation by competitive older ~bfothers,'but which all the playeré are -
beliged _té) follow. .Sd, too, ére the Rules of Court. As this Court knows, appellate practice
A' h:;s 'é fixeﬁ proéédure, with its own ruies within the fulesl Pérties, attqrneyé, judgés, and
jusﬁces are ali bound by the Southv Carolina Appellate Coﬁrt Rules and the surrounding
. j'urispruaence, wkﬁch 'sefc forth the mandatory path to the f,einstatement or reversal of a
lower court’s order.

‘The Club would like to igno;e thoée.rﬁleé byv i'nﬂating.‘the’Dennis decision far.
“beyond its discrete, finite bounds into a comp;'ehensive ma;tdaté in favor of the Club.
Clinging to dictum and s',crba.mbli'ng-' for ”purcilas-e .on the one-line reinstafement of
. .;sur‘nmary jvudgment',lth'e Club W’o{ild havé this‘ ¢§urt forget that the Supreme Court had
-_.b&dfe it on certiorari only two ‘l_i_mi~t‘e'd issués. VArAl'dr"the Sl.lpréme'. Couft_ ciécided .on'ly fhose
two iimited issués. | |

Those tWo iss@es arose from,the (liOnifvijne"s;_oif“‘this Court's own opini(")n, which ifsélf
review;?d only‘ two of :the Démﬁées‘ issues on ?ap‘peal,. and which deliberately left
undecided those that remained}l‘ Those tiwro issu,.e's' wére made more concrete by the Club
_ itself in its petition for cert’iorafi. Those two issués Weré idéntified by the Supreme Court,
which delineatea them to be quéstions of laW’(né,t fact) as to the ambiguity of certain,

specified portions of tthe Club documents and the application of particulér sections of the

1 “Based upon our reversal of the grant of summary judgment, the court need not address
Appellants’ remaining issues on appeal.” Callawassie Island Members Club, Inc. v. Dennis, 417 S.C.
610, 790 S.E.2d 435 (Ct. App. 2016). '



- Nonproﬁt Corporatlon Act? 2 See Callawassze Island Members Club, Inc. v. Dennis, 425 S.C.
193, 821 S E. 2d 667 (2018) Those two issties were decided by the Supreme Court, in an
o oplmon rather replete with d1cta wh1ch exphcrtly recogmzed that the Denmses ‘raised

other issues to the court of,appeals thatfhave not yet been addressed” and w_hich therefore o

2 d"ﬁv-: The Club asked the Supreme Court to answer only two questlons 4

1. 'Dld the Court of Appeals err in 1ts sua sponte revision and ]ud1c1al repeal of Code

- of Laws of South Carolina (1976), as’ amended, Section 33-31-620, ignoring
uncontroverted key facts in the record and dlsregardmg the language of
' subsectron (b) of the statute7 :

20 D1d the Court of Appeals err in concludmg that the Denmses presented evidence
-4 of amblgulty where the parties’ written contract clearly stated that members of
"+ "Petitioner, The Callawassie Island Members Club; Inc. must fulfill the fmanc1a1

, obhgatlons of mernbers]:up in CIMC untd the reissuance of thelr membersh1p7

\ Petztzoner "[712 Callawassze Island Members Club Inc 3 Brlef on Appeal fﬂed with the South Carohna
Supreme Court on October 25 2017, : - :

" With respect to the issues before it ¢ on certlorarl, the Supreme Court made the followmg spec1f1c o .

"fholdmgs, Wthh are now the law of this case: . ;. S o : ST

Payment after resnznatron' g [Sectron 5.11 of the 2008 Plan] unamblguously prov1des the
. Dennises are obligated to continue to pay-all membership dues, fees, and other charges
" after resrgnatlon unt11 the1r membershlp is reissued.” ‘

,Parol ev1dence ’Flrst because we fmd the terms of the membersl‘up documents are. ,
. unambiguous; no statements regardmg the terms of. those documents may be used to vary
‘ thelr otherw1se clear meanmg " -

- .Nonproflt Corporatlon Act ”The dues, fees, and other charges the Dennises owe fall into
the ‘commitments made’ category. The 1994 Plan — which was in effect when the Dennises -
joined —and the 2008 Plan—which was in effect when the Dennises re51gned both
provide that a member who resigns from the Club must continue to pay membership |

"dues, fees, and other charges “until his or her equity membership is reissued by the Club.’
When the Dennises joined the club, they made a commitment to- continue to pay. dues,
‘fees, and other charges during the period of time after résignation and before reissuance *

- of the membership. Therefore, we find the requirement that members.continue to pay .
dues, fees, and other charges after resignation untd their membership is re1ssued is not
pI‘Ohlblted by section 33- 31 620.” '

Cullawassze Island Members Club Inc v. Denms 425S5.C. 193 200 206, 821 S. E 2d 667, 670-674 (2018)



“remand[ed] to the court of appeals to address the remaining issues.” Dennis, 425 S.C.

at 195, 206, 821 S.E.2d at 667, 674 (emphasis added).

In a sequential nutshell, for illustrative purposes, the procedural posture of this

case is this:

)

2

the circuit court wrongly granted summary judgment to the Club;
the Dennises appealed the circuit court’s order on numerous grounds;

this Court reversed the circuit court, finding two issues to be dispositive and thus

. dechrung to address the Dennises’ remammg 1ssues on appeal;

the Club pet1t10ned for (and the Supreme Court granted) certlorarl on those twod

L dlscrete 1ssues,

5)

6)

the'Supreme Court decided only those two issues;

the Supreme Court remanded the case to 'this'Court_'toA addres‘sfthe Dennises’ ‘

" remaining issues on'appeal, each and every one of which constitutes independent

grounds to reverse the circuit court’s erroneous holding; -

. this Court correctly reversed. the circuit court on a separate issue (disparate

¢

treatment), previously unreviewed by any appellate cQurt;' g
the Club doesn’t like it;
we are all back at it again, reading and writing briefs. “

The Club is overreaching when it bloats the Supreme Court’s holding into “a

complete rejection of the substance of the Dennises’ arguments.” (Memorandum in Support

of Petition for Rehearing, p: 5). The rules of the game simply do not allow the Club’s lavish

interpretation. The Supreme Court is only empowered to review a final decision of the



Cour’t of Appeéls, which means that'the Court of Apéeals must have. aémally rendér_éd
an opinion on an issue before the q}lesﬁon can be reviewed. Rﬁlg 242(5), SCACR. Before N
>a party can begin- to seek certiorari, 1t must first obfain a finél decision on an issue from
the Court of Apimalé by filing a Petition for Rehearing. Rule 242(c) (“a decisionéf» the -
Court of Appeals is not final,for.thé purpoée of .review by the Supreme 'Cou.rt untﬂ fhe :
petition for reﬁearing or reinstatement has been acted on by the Court of Appeals.”). .
Rule 242 of the SCAC.:R._conﬁnes the issues that may even be presented to tﬁe Supreme
Court for review, Ii'miﬁ:ng them such that “[o]nly those questions raised 1n thé: Court of
‘,A‘ppeals-and in théi péti’.cio_qwfzor» rehearing shall be included iﬁ the pétitioﬁ ‘.fo:rf writ of
- certiorari aé a question presented to the Supremé-Court.” | o
. In this case, the Club only raised t_wo issues in its Petition,«fqr Cérﬁdrafi.3' The
Suprefne Court must respect the boundaries of its jurisdiction on Certio'llari, and so it does
not.(iecide questions that are not specifically presented to it for review. See Kénﬁedy v.
Retirement Systém, 349 6S.C. 531, 533, 564 S.E.2d 322 (2001) (cbmparing appeliate courts to
chﬂdren, better behay'ed than my own, who “do not speak unless spokeﬁ to and do not
answer questions that they afe not asked.”). | |

- The Club’s sﬁppoéed broad rnandafe in favor of itself is nothing more than dictum.
' ]usticel Few, in a recent congurring Vop.iru'o‘n,. discussed . the ﬁonbiﬁding r}atu’ré of '

“expansive terms that [are] completely unnecessary to resolve the narrow dispute before

3 The Club identified the issues for certiorari: “(A) The Court of Appeals Misconstrued the
South Carolina Nonprofit Corporation Act in a Manner That Is Contrary to All Statutory
Interpretation Canons and Poses an Existential Threat to Nonprofit Corporations;” and “(B) The
Court Incorrectly Determined That Genuine Issues of Material Fact Exist for Trial with Regard to
Whether the Parties” Agreements Are Ambiguous.” (The Callawassie Island Members’ Club’s
Petition for Writ of Certiorari, filed in the Court of Appeals on October 26, 2016).



. the Courtin [a] case.” Gordo_n v. Lancaster, 425 SC 386, 395, 823 S.E.2d 173, 177-178 (2018).
The Gordon opinion unambiguously snubbed _supérﬂuous language contained within an
otherwise precedential opinion, expla@nling: ;’because the Court’s expansivé statement

fwas.r'iobt necessary to fhe decision of the case,‘tf;e stateméht is diétﬁm.” .Id. (Few, f.,

. Coﬁc;lrring), éiting Nash v. Afl;indall Corp., 375 SC 36, 40-41, 650 S5E.2d 81,83 (Ct:- App..2007)
(explaining “dictum "is a statement on a matter'ﬁét necés:‘s.aril}-f involved:in the case, . .-

is not binding as authority . . ., [ancél] is not. the court’é decisjon.”’ (quoﬁng 21CJ.S. Courts

§ 227 (2006)). Indeed, so adamantly does ]uét‘ice Few feel abolut unnecessarily expansivé :
l.énguage that he states, not once, but twicé in his Gordon~c9ﬁcurrence: “Dictum is hot the
law.” Gordon, 425 S.C. at 395, 823 SE2dat177, ,'17_;8 (em'ph'as{iS édded)._

o The Dé.nnis'majority itself fecOgni%ed fhe lirnjté of ifs own-opinion: “we point-out

' »b'that'—’:é"s 1n all caées ];)éfore‘v thls Court—we decide only the issﬁés before us in this case.”

Dénﬁis, L425, SC at 202, 821 S.E.2d at .6‘72 (fitalvi"c.s 1n origihai; bolding added). | Again; the

Court had before it only fwo ‘is's‘u‘es for cer’_do_rall"i_’reviéw. The constraints of th"é’ .rulles'énd

’ t‘he .‘appellate pfdcess ar}éprecivisely the reason ‘t‘hét fhe S‘upr'.eme Cvourt found it‘ necessary .
bt.o remand to this.Cour;c for’its déter@gﬁon‘ on p.réviously undéc_ided is}sue‘s raised be

- the Dennises on eiappeal..’

| Despite the Club’s blusfer,. this jCour’c unquestionably has the authority to revérse
the circuit court’s error in failing to allow avju:r:y to decide a question of fact. Certainly,
this Court éhould decide the _”rerﬁedyjrelated issues” toﬁted by the.Club, as well. The
Dennises urge this Court to rehear. this case and substitute its opinion with one that

reverses the circuit court grant of summary judgment, remands for trial, and holds that



there is a question of fact as to the Club’s remedy because of its improper amendment of
the. governing documents in a manner that materially affected the obligations of its

'~ members.

1. The Club cannot aV01d the Nonproflt Corporatlon Act by rebrandlng its dlsparate
treatment as “public policy.” :

As 1ts vanguard pomt the Club argues that pubhc pohcy favors settlements -
generally, vwhlch trumps the Leglslature s spec1f1c requ1rements in the South Carohna
Nonproflt Corporatron Statute 4 (Br PP 8- 10) To support this star_thng assertlon, the

N Clubjs Petrtlon cites, to a hodgepodge of cases on different points, none of vwhiéh» is

¢ This issue was correctly preserved, including in the Final Brief of Appellants, filed Jan. 26,
2015 (pp. 37-38: “The Appellants also contend that they were treated differently from other
members in violation of state law SC § 33-31-610 . . .”; “concessions were allowed in numerous
circumstances which clearly violate the rights of the Appellants who have not been ‘allowed’ to
concede their membership where others of the same class of membership have been”; p. 36:
arguing under and citing to S.C. Code § 33-31-611), and in the Supplemental Brief of Appellants,
filed Jan. 30, 2019 (p. 7: “The Dennises’ appellate brief argues that these provisions [§ 33-31-610,
-611] require all members to have the same rights and obligations with respect to transfer, but
that the Dennises were treated differently from other members with regard to previous requests
to transfer or concede their membership . ...”; p. 16: arguing “the unportant issue of improper
disparate treatment of members under 5.C. Code §33-31-610-. .. .").



remdtely analogous to the situation here.> The Club’é argument basically references a
generaiized state_menﬁ (settlements can be good) Aand then leaps to the‘uﬁsuppérted
conclusion _tilat the Club’s desired outcome is legally mandated here (settlements can be -
go‘od,v so";he Club is allowed to db whatever it wants, Whengver 'it Wants, with whomever
'. it wants). .. | |

. The Club’s argument also ib's based on the i;icofrett_ implication that the'dozer}s of
' 'other rhembers unshackled frorh.their membersﬁips _'-Wer_e all ”ﬁegoﬁaté*dr séitt__le’hil'ents:”'
-'The'Chib’s Péﬁtioﬁ is coh's?icuously" missing any bcibt_at‘ién to the Record (I),n?-Ajppeal for
tﬁat untrue assefti{')‘r{. Instéad, tﬁe‘Réc.o'rd on Appeeﬂ shox&s that rchetClubf aﬂéwed atleast .
36 members to “concede” —or simply V\;alk‘ awayv from — their memberéhjp's.' (R. p: 93)'.
Indee‘d; the Club has a form fof tHose it aliows ’.co‘ culepa'x;t, called tﬁe ”CALLAWASSIE .
ISLAND MEMBERS CLUB,‘vINC. MEMBERSHiP CONCESSION FO‘RM.”‘ (R. p; 95). As
this éourt" éd'rrectl}; poinfs éﬁt, “The governing .docurhents 'dQ nqtébn”céin any provisioﬁ |

governing the concession of a club membership” (Op. p. 5)—in other words, favors were

5 None of the Club’s cited cases involve facts, statutes, challenges, or rulings that are
~ relevant to the specific issues in this appeal. See, e.g., Hudson ex rel. Hudson v. Lancaster Convalescent

Center, 407 5.C.-112, 754 S.E.2d 486 (workers compensation case, in which it was argued that it .
was error to grant an award in lump-sum in the Workers Compensation Commission); Chester v.

South Carolina Dept. of Public Safety, 388 S.C. 343, 698 S.E.2d 559 (2010) (Tort Claims Act case
involving smoke on Interstate 95, focusing on to whether other tortfeasors could be joined under
S.C. R. Civ. P. 19); Darden v. Witham, 258 S5.C. 380, 188 S.E.2d 776 (1972) (divorce case in which
- court refused to modify husband’s agreed-upon payments based on the remarriage of his former
wife); Riley v. Ford Motor Co., 414 S.C. 185, 777 S.E.2d 824 (2015) (automobile accident involving
the appeal of a jury award and a challenge to allocation of a previous settlement for purposes of
set-off against the jury award); Poston by Poston v. Barnes, 294 5.C. 261, 264, 363 S.E.2d 888, 890 -
(1987) (automobile accident involving a covenant not to execute or proceed and whether it can be
disclosed to the jury; the South Carolina Supreme Court noted that “settlement agreements must
be carefully scrutinized in order to determine their efficiency and 1mpact upon the mtegnty of
the ]ud1c1al process”). :



given to some membérs, but not to others. [mportant favors, involving the tfansfer and
redemption of some memberships, eﬁancipaﬁng some fortunate members from
thousands upon thousands of dollars of future dues, costs, 'and assessments that oftén
extend in perpetuity. |

'fhe Record on Appeal aiso shows that at least 15 other members were aﬂoWed, to
their great relief, to be expelled. (R. p. 93). The Record shows that often there was no
“negotiated se-ttlenient" of any sortfthe Club simply told certain, select meiﬁbers .that .
they were free. (R. pp. 106,.107:_”’01‘_11' records indicate that you have not [brouﬂght‘ the
: fr}emBefsi"Lip account cﬁfreﬁt], é—'r:id'ac'c_orhding to the Club Rl;iles, you are beréby expelled
from rhémbers_hip in the Callawassie Islan&Mefnbers Club, Inc. Please éurrendér your
-membership certificate to.the club . .. .'”).' The Nonprofit Corpéraﬁqn Act requires that
all members have the same rights for transfey and redemption (intef alz:a); the Act 1s
designed to prevent a b:voar‘d‘ of directors from incbnsiStently interp_reting its. géyerniné ‘
documents in a manner that réwarcis ité ;OOI friends and slights the unpopular crowd.

In addition to being a quiéal fallacy, and based on an incorrect prenﬁse} the Club’s
argument is a red herring. Appellants are ﬁot challenging othér purpo’rte;d} ;’settlements” |
with persons nc;t parties to ti'iis lawsuit, and Ap‘pelllants;are ﬁot seeking’té reverse the . -
- favors given to some luc1'<y ex-fﬂemb’érs. Instead, Appellénis ‘ére.asking for a trial on
whether the Club violated vthe Nonprofit Corporation Act by discfiminating agaiﬁst
certain members such as these Appellahts (inter alia). Or, more specifical_ly, Appellaﬁts
assert that they have presented at leést a “mere scinfcilla" of evidence of this factual issue

sufficient to deny summary judgment in the trial court.



In sum, the Club’s allusion to “public policy” -is ‘not an end-run‘“around the
requirements of the Nonprofit Corporation Act. As this Court correctly concludes, “the
Denruses have presented. at least a mere scintilla of evidence that some club members
~ were permitted to concede,_their memberships, thus creating a disputed material issue of

fact as to the claim that the Club violated the Nonproﬁt Corporation Act” Op.p.5. .

IL _The Club’s equal protection argument is wrong,.

The Club inappropriately tries to foist a cons't_itutional law analysis onto the
Dennises’ 'disparate' treatrnent claim- under the NonprofitvCortporati‘on Act. This shoe
does: not fit. First, the proper analys1s is found w1thln the statutory framework of the Act
itself; second the Club s argument fails even under its suggested equal protectlon rubric.

The Club elected to organize pursuant to the Nonprof1t Corporanon Act, wl'uch :
: deﬁnes the relat10nsh1p between a nonprof1t orgamzatlon and its members Arguably, 4
the Act doe‘s. allow members to be d1fferently s1tuated, because there can be d1fferent"
classes of memberships, With-'ditterent rights and obllgatlons. The Club chose to have
the followmg classes (or categor1es) of equ1ty membershlps (1) Golf- Membershlp, (2)
Social Membershlp (R PP 450 455) The Dennises belong to the. Golf Membershrp class
of membership in the Club. (R. pp. 187-188). The Act is unequ1vocal that all members
of the same class must be treated equally, havmg the same rights’ and obligatjons with
respectto voting, 'dissol_ution, redemption, and transfer'. .7 S.C Code § 33-31-610.

In its quasi—conStitutional.- law argurhent, the Club attempts to create yet another

class of memberships entirely. It now baldly claims—without support inthe, Record —-

\



that the Club jUStlfiably settled with members who are differently situated than the
Dennises, because those particular members do not own property on the island. This
new. argument is an attempt to circumvent the goverru'ng‘ documents and the clear
' language of statute. The documents and the statute unamb1guously define the Denruses
sun1larlyvs1tuated comparators as those who belong to the class of members holdmg
Golf Membershlps, like the Dennises. The Club’s documents spec1f1cally' contemplate
. that some holders of equity Golf Memberships might not own property inCallawa_ssie,A'» |
andyet the Club did not‘give those member's_. their own class nor otherwise differentiate

_ them from the other catego‘ries of equity members.

Perrsons WHO Do NoTt - The Club may oﬂ'er equity mcmbctshxps 10 such other per-
* OWN PROPERTY sons who do not own property in Callawassic as the Paceer- -
IN CALLAWASSIE ' ship or the Club determines appropriate from time to time.

R. p. 4-57').: Under the Club’s”proposed equal brotecﬁon analysis, the Den'nises are -

entitled to the same treatment as other members of .the same membersh1p category,

- regardless of where those members m1ght own real estate.

The statute is clear that members of the same class (1 e., Golf Membersth holders)
must be treated equally and have the same rlghts and obligations. Lest the Club fret that :
- it does not really understand what it means to “have the same r1éhts, " the Act provides
the definition. It states that “rights are considered the same if they are;deterrr:zined. bya
formula a;rplied uniformly.”_ S.C Code § 33-31-140(5) (emphasis added)‘ Therein lie the
questions of fact' as to whether the Club has failed in its necessary equal treatmenf of its. - |
members. Evidence exists that—not only did the Club not really have a formula (given

that its “formula” consisted of a mishmash of decidedly unformulaic, ever-shifting

10



goVerning docufhents and informal praqtices) —but that it also took whatever iteration of |
the “formula” happenéd to be_applicabie at that pa;ticulaf fnoment in time and applied
it disparately to its sirrﬁla;ly-sjtuzifed-rﬁembers.
For example' Esetting aS'ide imprOi)er arﬁéndment), the Club rﬁight ai'gue thatit =
' does havea fdrmula for redempﬁon.and tran;;fer, as set f'cSrt,Hin its governing docurﬁents.
The governing documents perhaps .'ha\;e é‘»su'perﬁcial veneer of prescribed method fbr.
resignation and expulsion, and the accompanying transfer and redemption'rig'hts and
obligations.l But the eVidence _‘shows that the Club thendéfied its own formula by
. i1‘1\~7entin‘g an extra-contractual “Membership Concession Form.” R.p.9%). A qUestilori
of fact thus exists as to what “formula” the Club might have been foilowing as to its
&eaﬂnent of its'memberAs (inter alia).
| Further, the membership certificate itself .sets forth a -‘rnember’s fights_ as to
_ redemption and '&aﬁéfer, statiﬁgi ”Considegationvao.r the transfer of thisv C‘eftﬁicaté Wiil

be payable 'tQ the holder only when an individual who is acceptable to the Club acquires "

this Certifica_te and pe.ly‘s'the required pur;hase price for membership o (R. p. '188)
. (emphasié ad’déd). ‘B_ut at least a scinﬁlla; of évidence shows that the Club redeemed the
membership certificates of many privﬂ'e;ged members, giving them the right to transfer
their rher'nﬁership back to the Club in exchange for the valuable cohsideraﬁon of the

absolution of their debts and the release from boﬁdage of future payments. (See, e.g., R.
pp. 93-99). |

Finally, regardless of Whether it had a formula, a quesﬁon of fact exists as to

whether the Club failed to apply that formula uniformly. The évidence shows that the
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. Club libereted at -its whim certain lucky _members,' acceptrng their concessions or -
expelhng: lthem to release them from future payment‘obliga‘tions. (See R. p. 93). Butit
treated the Dennises differently (res ipsa loquitur, this lengthy lawsuit). This Court:
correctly found that the ‘e\VIidence in the Record of disparate treatment warrant_s a trial'on

the question.

III. The Club disparately enforces-its members’ transfer riglﬁs and obligations.
The Club’s Petition argues, in conclusory fashion that concession of a membership

isnota transfer under the Nonproflt Corporatlon Act. ThlS is 51mply wrong. Although

the Nonproflt Corporatlon Act does not defme “transfer,” Black’s Law Dictionary defines . =

the term'to mean:
Any mode of disposing of or parting with an asset or an interest inan asset, -
including a gift, the paymment of money, release, lease, or creation of a lien
or other encumbrance. ¢ The ‘term embraces every method — direct -or
indirect, absolute or conditional, voluntary or involuntary. — of disposing
of or parting with property or with an interest in property, including
retention of title as a: securlty interest and foreclosure of the debtor s equity
of redemption. . 4
Black’s Law Dictionary 1803 (11th ed. 2019).
“The Club documents are clear that when a member is divested of a membership
(by whatever means) the membership is automatically “transferred” to the Club, and only -
to the Club:
D. TRANSFER OF EQUITY MEMBERSHIP

MEMBERSHIPS MAY BE TRANSFERRED ONLYTOTHE CLUB

A member may transfer his or her membership only to the Club. A member who
owns a residential unit or lot in Callawassie or such other community designated

12



by the Club may arrange for the Club to reissue his or her resigned membership
to the purchaser of his or her residential unit or lot in Callawassie or the other
designated community.
R p. 460)> (emphasis added). So too with “concession” of a membership — the Club’s
”Membership Conces_sion Form” _specifies that conceded memoerships go back to the
.Club. (R. ‘pi. -95).6> There isno”“ abandon[ing]” of a membership, as the Petition intirnates;'
the mernbership is transferred to the Club. Under any reasonable understanding of the
Aword,‘a person ridding themselves of a membership by conveying it back to the Club is
affecting a “transfer.” |
‘ Therefore; the claims here involve the “transfer” of Appellants; memhership under |
the Nonprofit Corporation Act, including, inter alia, § 33-31-610 and §. 33-31-611(c), and
- the rights that accompany such a transfer. The evidence shows that the Club gave some
of its members consideration for the transfer. of their membership to the Chib (via ]
concession, etc.), while irnposing p'erpetual obligations on other members seeking to do
the same. ‘Th1s Court correctly held that a question of fact exists as to whether the Club
failed to uniformly apply its prov151ons on transfer. Further, the evidence shows that the
_ ‘Club 1mproper1y restricted the Dennises transfer rights by its “urulateral modlfication of
provisions pertaining to 'liability,; expulsion, and swapping within. its ;go,verning
- documents, in violation of § 33-31-611(c). The Club’s 'secret,changes to the governing
documents, and the discrirninatory fashion in i/vhich it appliedits provisions on trans'fer |

rights, violate the Nonprofit Corporation Act. |

6 ‘That is why, on the Club’s membership resale list, conceded and expelled memberships
are noted as being in the Club’s “Membership Pool” (R. p. 93) —those memberships have been
transferred to the Club, which gets the proceeds if the membership is sold again.
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IV The business judgment rule does not 1nocu1ate the Club from the Nonproflt ’
Corporatlon Act. :

This Court propetly reversed th.elc_ircu‘it court’s finding that the business judg_ment |
rule insulates the Club from the requirements of the N onprotit Corporation Act. "l;he
Club argneo —Withont_any legal citation— that,.it is immune from the requirements of the
Nonprofit' Corporation" Act, and from a jury trial7 A nonprofit corporation’s board
‘cannot avoid the tequirements of the Nonprofit Corpotation Act vsimply"by claiming it is
- exerciSing ”bnéiness judgment.” Similarly, thé business judgment rule does -not .free\a
Anonprofit cor-poration of its legal obligations to its members.®

Moreovet, %’the business judgrnent rule is not a cloak that protects a corporation

'frOrn a violation of its OWn bylaws” and does-not protect-ultm vires acts. Fisher . Shipyard

. Vzllage Counczl of Co Owners Inc., 781 S.E. 2d 903 911 (S C. 2016) For example,.this Court

" has correctly noted thatno prov151ons in the govermng documents prov1de for concessmn
of membershlps, yet the board has allowed dozens of members to concede their

- membership —to the point that the Club had a standard form for concessions. Cf. id. (“acts

1

7 Case law is replete with examples of jury trials involving the business judgment rule. See,

e.g., Fisher v. Shipyard Village Council of Co-Owners, Inc., 781 S.E.2d 903, 911 (S.C. 2016) (“the Board

will not be entitled to the protection of the business judgment rule if the jury finds that the Board

acted beyond the scope of its authority, or acted with corrupt motives or in bad faith.”) (emphasis -

added); id. at 912 (“However, when viewed in the light most favorable to Respondent, there is at

least a scintilla of evidence in the record to indicate an issue of material fact as to whether the'
Board breached its duty to investigate, as set forth by the trial court.”).

8 Cf. Seabrook Island Prop. Owners Ass'n v. Pelzer, 356 S.E.2d 411, 414 (S.C. App. 1987) (“The
“Association argues that its flat fee system of charges is reasonable and was adopted in good faith .
. in the exercise of business judgment. This argument misses the point. Restrictive covenants are
contractual in nature and bind the parties thereto in the same manner as any other contract.”).
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o beyond the scope of [a corporation's] powers, however, are ultra vires acts’f); Such acts,
and the :Club’s disparate treatment of its members 1n Violation of the Nonprofit

.‘ ) Corporation Act, would not ‘beprotected by the'business judgment rule. Sée id. ("any
. ultra yires action of the vBoard'. as yvell'as any failure of the Board to.comply with its, B

aff1rmat1ve dut1es under the governmg documents, .are not sub]ect to the busmess

e ]udgment rule ) In sum, th_e Club’s myrlad _1ncon51stent and- unlawful acuons raise

. questions of_ fact, for Which Appellants are entitled to a trial by jury. -

| V. . Three' wrongs ‘don’t makea rfght
Flnally, the Petition expounds that “[tlwo Wrongs do not make a rlght apparently |
. argulng that although the Club may have v1olated its govermng documents the Club still . |
- is allowed to dlscnmmate agarnst Appellants ThlS agaln rms characterlzes the hold1ng
. .of thls Court and Appellants argument The Nonprof1t Corporatlon Act requlres mterf, -

‘ _alza that all members have the same- nghts and obhgatlons with respect to redemptron |

and transfer (§ 33-31 610) and that transfer r1ghts may not be restrrcted Wlthout approval‘. "“: o

g . of the affected member (§ 33 31 611( )) The Record on Appeal shows that the Club has o

a practice of lettmg members out of the1r membershlps by, inter alzu coricession (e.g., the

Club ”Membershlp Concessmn Form R p 95)) and expulsron (R pp 93 106 107) The'

statute requires- that all members be afforded conszstent and equwalent ‘transfer and

redemptron rlghts, that those rrghts be umformly apphed and that those rlghts not be B

changed w1thout consent of the affected member Treating Appellants equally to. other
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members i is not ‘two wrongs, 1t is fundamental farrness requrred by the statute and the

governing documents.

CONCLUSION
“The Club’s Petrtlon relies on little more thana presupposed d1v1ne mandate, vague
: allnslons (“ pubhc pohcy ), and colloqural sayrngs ( Two wrongs do not make a rlght")
. fln\.Ione ofbthese constltute a misappre_hensioh of law or _fact by this Court sufficient to o
| _Compel- rehearing with respect"f to its sp‘e‘ciﬁc rnli'ng onl Adisparate ltreat'rnen‘t.-" 1;0r ‘the -' ‘
: :reasons set forth above as well as for those contalned 1n‘ the Denruses own Petltzon for

. Rehearmg, thls Court should deny the Club’s Petrtlon and remand thlS case for trlal

- _ Respectfully submltted

‘ FORD WALLACE THOMSON LLC
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Neil D. Thomson, Bar No. 71209
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