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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
Peter Miller, Mary Alice Miller, Mary Alice

Miller as Trustee of Mary Alice Miller Living

Trust, Miller Group Properties, LLC and C-

C/ANO.: 2015-CP-10-3389
Miller Properties, LLC,

CONSENT ORDER OF REFERENCE
Plaintiffs, ’
V.

Marilyn L. Dillon and JLJ, LLC,

Defendants;
and
Marilyn L. Dillon,
Third-Party Plaintiff,
V..

PMC, LLC,
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Third-Party Defendant.

o
W

IT NOW APPEARING that pursuant to South Carolina Rule of Civil Procedure 53(b),
the issues in this dispute are properly referred to the Master-in—Equify for the above-referenced

county with the authority to enter a final judgment in the cause with direct appeal to the Court of

Appeals of South Carolina and that Plaintiffs and Defendantsvconser‘n;

NOW, UPON MOTION of Ian D. McVey, attorney for Defendant/Third-Party Plaintiff

Marilyn L. Dillon and Defendant JLJ, LLC and by and with the consent of counsel for the
Plaintiffs;



IT IS ORDERED that this action be, and the same hereby is, referred to the Honorable
Mikell R. Scarborough, Master-in-Equity for Charleston County, for the purposes of taking
testimony and making findings of fact and conclusions of law, and with final authority to render
a final judgment in the cause, with direct appeal frqm said final judgment to the Court of Appeals
for the State of South Carolina; and

IT IS FURTHER ORDERED that the Hénorable Mikell R. Scarborough, Master-in-
Equity for Charleston County, shall retain jurisdiction over this matter to hear any and all post
trial issues as may arise including but not limited to petitions for writ of assistance and

s'upplemental proceedings.

Decowdr 14 2015

Charleston, .South Carolina

ISO'MOVE.

TURNERAFADGE & LANEY, P.A.

“Tan D. McVey, SC Bar No. 71196

PO Box 1473 ‘neool Blow Street, Suite 201
Columbia, South Carolina 29202 Charleston, South Carolina 29403
Tel. (803)227-4267 ' Tel. (843)724-1054
Fax (803)400-1564 '
Attorneys for Plaintiff Attorney for the Plaintijﬁ
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'TATE OF SOUTH CAROLINA
OUNTY OF CHARLESTON

Miller

D (o 'Defenqant(s),"

IN THE COURT OF COMMON PLEAS |
CASENO: @@ 1§ - (P~ 3359
SCHEDULING ORDER

Plaintiff(s),
-Vs- .

M e N’ N N N N Nl S N N

established in this case based upon an in court and/or teiephone conference.

L.

!\)

W)

wn

=~

10.

The parties shall mediate this case Wiﬂlﬂ\ ”M!B@ on or before

Equity for Charleston County.

All motions to amend the pleadings and to join additional pa:ties. shall be filed on ‘or before
| Y-
- 4 /.

The plaintiff(s) must idenfify any experts on or before /y ,4

| - i
The defendant(s) must identify ary experts on or before /1//

) 4 / [

Discovery shall be completed on or before : /{\V(‘\ 5 0’ f,{ (} X/é

All discovery requests must be served in time for the resp#e theretd to be served within this deadline.

All dispositive motions shall be filed on or before /f\ (/Cq * vd JO// .
VR

3. otherwise the parties agree any untimely motiorsShall be Wetvad.

&

This case is set for pre-trial hearing and motions on %ﬁ K gb :
for p 7 K g7 (T THn

FAILURE TO ATTEND PRE-TRIAL WILL RESULT IN THIS CASE BEING PLACED ON THE GENERAL DOCKET FOR A TERM OF
COURT. : ‘ _ _ ,

The mediator shall submit his written report to the court within 10 days of medigfon.

The party shall come to the pre-trial‘hearmg with a pre-trial brief to be exchanged, a list of witnesses
and a good faith estimate of time for trial. ' :

Upon completion of all steps noted above, the matter shall be set for a day certain trial. (usually 30-60
days)

This order may not be amended except by order of the Honorable Mikell 3. Scarborough, Master-In-

IT IS SO 7LD_E7ED. | | ,
=HAR ey >



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON .
IN THE COURT OF COMMON PLEAS

/e

FORM 4
JUDGMENT IN A CIVIL CASE

CASEN'C%ﬂI}FCP- ro — >389

_D‘//or& :

PLAINTIFE(S)

DEFENDANT(S)

Submitted bj':

Attorney for : [_] Plaintiff (] Defendant
or
(] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

0O 0O %W O

JURY VERDICT This action came before the court for a tial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; DRulec_,l(a)
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): {] Rule 40(j), SCRCP; [] Bankru\ptcy
(] Binding arbitration, subject to right to restore to confirm, vacate or modify 1‘
arbitration award; ] Other [

]
]
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[:]Afﬁrmed DReversvd [ Remanded; [} Other
NOTE: ~ ATTORNEYS -ARE RESPONSIBLE FOR NOTEFYING LOWER COURT, TRIBUNAL”'\OR

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING JN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) [J Statement of\Judngnt

by the Court:

i

' This order [ ends )@\docs not end the ¢

ORDER INFORMATION

" Additional Information for the Clerk : %‘@[e,\ é,.,){ g /)70/‘»‘ // )VAA /4/”,,,\,7[”,‘7[;?/ Rz,

%M,e)/-tf /5 /Lc«/u c)%a /,/ /.en ’e a/

Judﬂment in Favor of Judgmeut Agamst ‘ Judgmeﬂt A_mouﬁt To be Enrolied
(List name(s) below) (List name(s) below) . (List amount(s) below)

b

3

$

If applicable, describe the property, including tax map information and address, referenced 1n the order:

The judgment information above has
form may be addressed by w

been provided by the submitting party. Disputes concerning the amounts contained in this
Aotion purg ant to the SC Rules of Civil Procedure. Amounts to be computcd such as interest
i) a) 1/

clerk. Note: Title abstpd Yz gr/chfrs should refer to the official cou\t ordér for Judameut details.
ds2 /

SCRCE Form 4C (10/2011)

Judge Code

7 Page 1 0of 2




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Peter Miller, Mary Alice Miller, Mary
Alice Miller, as Trustee of Mary Alice
Miller Living Trust, Miller Group
Properties, LLC, and C-Miller Properties,’
LLC,
Plaintiff,
vs.

Marilyn L. Dillon and JLJ, LLC

Defendants,

R e

Marilyn L. Dillon,
Third-Party Plaintiff,
vs.
PMC,LLC

Third-Party Defendants.

N Na? st Nt sl N sl Nt Nt Nt vt Nt gt e Nt et N ! Nt St ot N e

THIS MATTER COMES BEFORE THE COURT by and with the consent of the parties.
The above-captioned matter was referred to the undersigned by a Consent Order of Reference filed

on December 16, 2015. Pursuant to said Order of Reference, this Court has jurisdiction over this

matter.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2015-CP-10-3389

CONSENT SETTLEMENT ORDER

.
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PROCEDURAL HISTORY

This matter was commenced by the filing of a Lis Pendens, Summons and Complaint by
the Plaintiffs on June 15, 2015. Plaintiffs’ Complaint seeks a declaration of this Court as the
amount due and owing under a Modified Promissory Note (“Modified Note”) dated March 23,

2012, Said Modified Note is secured by a mortgage (“Mortgage”) dated February 1, 2008 and



recorded on February 7, 2008 in the office of the RMC for Charleston County in Book S 650 at
page 257. Said Mortgage is a first priority mortgage on the following real property:

INSERT LEGAL DESCRIPTION

On September 17, 2015, Defendants and Third-Party Plaintiff filed their Answer,
Counterclaim, Cross-Claim and Third-Party Complaint in which they generally denied the
allegations of the Plaintiffs’ Complaint, asserted various affirmative defenses and further south
foreclosure of the Mortgage. Plaintiffs’' Reply was filed on September 25, 2015. Pursuant to this
Court’s Scheduling Order ﬁlcd on March 15, 2016, the parties mediated this matter and were able
to resolve the differences between them. The Parties now wish to reduc;e their settlement to an
Order of this Court.

BASED UPON THE AGREMENT AND CONSENT OF THE PARTIES, I FIND,
- ORDER AND CONCLUDE AS FOLLOWS:

1. Within one hundred and eighty (180) days of the date of the filing of this Consent
Order_ described below, the Plaintiffs must provide Defendants with one of the

following:

a. A ratified contract to sell the property identified as TMS #244-00-00-122
(the “Subject Property”) for Eight Hundred Fifty Thousand and 00/100s
($850,000.00) or higher; or

b. An unqualified loan commitment letter from a reputable lender licensed by
the state or federal government for a loan on commercially reasonable terms
in an amount sufficient to pay the debt owned Defendants/Third Party
Plaintiff as more fully described in the Answer, Counterclaim, Cross-Claim
and Third-Party Complaint filed in this matter, with the caveat that the
attorneys’ fees due to Defendant/Third-Party Plaintiff Marilyn L. Dillon

- will be attorney’s fees and costs actually incurred by her related to this
matter and not the attomeys® fees provided for under the Modified Note,
Mortgage and other related loan documents.

2. IfPlaintiffs obtain a ratified contract or loan commitment as described in paragraph
1 hereof, any such sale or refinance must be closed within Two Hundred Seventy

(270) days of the date of the entry of this consent order.



10.

Failure to obtain a ratified contract or a loan commitment within one hundred
eighty (180) days of the date of entry of this consent order shall be considered a
default hereunder.

Likewise, failure to close the sale or refinance contgmplated herein within two
hundred seventy (270) days of the date of the entry of this consent order shall be a
default hereunder. L

Reid Davis and the firm of Lee & Associates are hereby appointed as the broker to
list the Property for sale as indicated by the consent of the parties. |
Plaintiffs shall continue to manage the Property and pay the regular expenses,
taxes, insurance and maintenance on the buildings during until such time as the sale
or refinance contemplated herein has been consummated. |
Plaintiffs will shall use the revenue generated by the property to pay expenses
related the Subject Property to the extent available.

Plaintiff Petrease Clarkson will advaﬁce Nine Thousand and 00/100s ($9,000.00)
dollars to be used for the payment of taxes, insurance and general maintenance of
the Subject Property including without limitation for roof repair and matters related
to the underground storage tanks.

Likewise, Defendants/Third-Party Plaintiff will advance Six Thousand and
00/100s ($6,000.00) dollars to be used for the payment of taxes, insurance and
general maintenance of the Subject Property including without limitation for roof
repair and matters related to the underground storage tanks.

Any funds advanced by Ms. Clarkson and Defendants/Third-Party Plaintiff will be
considered loans and shall be repaid at the same time, in the same manner and in the
same percentages .as the loans by each. By way of example, if the Subject

Property generates Ten Thousand and 00/100s ($10,000.00) dollars for repaymeht_

10



of the loans, then Six Thousand Seven Hundred and 00/100s ($6,700.00) dollars
would be paid to Clarkson and Three Thousand Three Hundred and 00/100s
($3,300.00) dollars to Defendants/Third-Party Plaintiff.

11. Plaintiffs égrée not to enter into any leases in excess of one (1) year during the
course of their management of the Subject Property.

12. The parties agree not to convey, mortgage, encumber, or take any action to affect
the current status of title to the Subject Property.

13. The parties will execute and deliver a Deed in Lieu of Foreclosure to counsel for
Defendants/Third-Party Plaintiff,

14.Said Deed in Lieu of Foreclosure will be held in trust by counsel for
Defendants/Third-Party Plaintiff and will not be recorded unless Plaintiffs breach
the terms hereof.

15. The parties shall execute such documents as are reasonably requested to effectugte
the Deed in Lieu including any corrective deeds and affidavits ‘as may be reéuired
by any title insurance carrier. |

16. In the event of a sale of the Property which generates more funds than necessary to
repay the debt owed Defendants/Third Party Plaintiff as more fully described in the
Answer, Counterclaim, Cross-Claim and Third-Party Complaint filed in this
matter, the excess proceeds will be divided as follows: Fifty (50%) percent to
Cynthia Miller or such person or entity designated by her; Forty (40%) percent to
Defc;,ndants/Third-Party Plaintiffs or such person or entity designated by them; and
Ten (10%) percent to Petrease Clarkson or such person or‘entity as designated by
her.

17. The parties agree to keep the terms of this agreement confidential to the extent

permitted by law, and the Court does hereby order the Clerk of Court to seal this

11



Consent Order pendihg further order of this Court or another Court of competent
jurisdiction.

18. The parties agree that this action will remain pending during compliance with the
terms of this agreement. In the event that a change in the status of title makes a

deed in lieu of foreclosure impractical, the Plaintiffs agree not to contest the

foreclosure.
IT IS SO ORDERED.
Mikell R. Sca‘?é
" Master-in-Equity for Charleston
S 2016

Charlesign, South Carolina

——

- ICONSEMT.

““fan D. McVey
'TURNER PADGET GRAHAM & LANEY, P.A.

PO Box 603

PO Box 1473 Charleston, South Carolina 29402
Columbia, South Carolina 29202 ‘ Tel. (843)724-1054

Tel. (803)227-4267 Fax (843)724-1061

Fax (803)400-1564 Email: jchn@jromanlaw.com

Email: imcvey@tumerpadget.com

Attorneys for Marilyn L. Dillon
and JLJ Associates, LLC

Attorney for Plaintiffs and PMC, LLC

12



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Peter Miller, Mary Alice Miller, Mary Alice
Miller, as Trustee of Mary Alice Miller Living
Trust, Miller Group Properties, LLC, and C-Miller
Properties, LLC,
[ Plaintiff

v.

Marilyn L. Dillon and JLJ, LLC
(X Defendants.

and

Marilyn L. Dillon
Third-Party Plaintiff
vs.

PMC, LLC

D i Sl S g P S A A P WL S W R W N WS R R P R

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL DISTRICT

CASE NO. 2015-CP-10-3389

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Plainti{s Atlorney

John E. Romanosky, Jr., Bar No. 4903
Address: .
One Cool Blow Street, Suite 201
Charleston, SC 29403

phone: 843-724-1054 fax:

e-mail: john@jromanlaw.com other:

Defendant’s Attorney:

Ian D. McVey, Bar No. 71196

Address:

Turner, Padget, Graham & Laney, P.A.
P.O. Box 1473

Columbia, SC 29202

phone: 803-227-4267 fax: 803-400-1564
e-mail: imcvey@turnerpadget.com other:

] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and TII)
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[X] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and IIX)

SCCA/233 (11-03)

v
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SECTION I: Hearing Information
Nature of Motion: Estimated Time Needed: Court Reporter Needed: [ ] YES / [[]NO

SECTION H: Motion/Order Type
(] Written motion attached
X Form Motion/Order: Consent Settlement Order

I hereby move for relief or action by theTourt as set i ached proposed order.
: September 2,2016
SignaturesFAttorney for [ |Plaintiff / Defendant Date submitted
SECTION IIX: Motion Fee

£ PAID - AMOUNT: $25.00 _
[JEXEMPT: []] Rule to Show Cause in Child or Spousal Support
(check reason)[_] Domestic Abuse or Abuse and Neglect
(] Indigent Status ] State Agency v. Indigent Party
(] Sexually Violent Predator Act  [[] Post-Conviction Relief
] Motion for Stay in Bankruptcy
[C] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or, reduced to writing from motion
made in open court per judge’s instructions
Name of Court Reporter:

] Other:
JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached
order. JUDGE
[ Other:
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by: '

] MOTION FEE COLLECTED:
[ ] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)

14




 STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) ,
COUNTY OF CHARLESTON ) Civil Action No. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER,
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER EIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,

2
¢
S

el =
v -
LLC, - @
u. \:1‘3
Plaintiffs, ™~
: —
-
VS. . Zz

¢ (€]

—

ORDER DENYING PLAINTIFFS MOTIO¥

)
)
)
)
)
)
)
)
)
|
MARILYN L. DILLON AND JLJ, LLC, )
; TO ENFORCE SETTLEMENT ORDER
)
)
)
)
)
)
)
)
)
)
)

Defendants

and

MARILYN L. DILLON )
Third-Party Plaintift

VS.

PMC,LLC

This matter comes before the Court on a Motion to Enforce Settlement Order filed by
Plaintiffs on April 28, 2017. A hearing was held before the undersigned on June 14, 2017.
Based on my review of the file, the submissions of the parties, the arguments of counsel for the
parties and the applicable substantive and procedural law, the Court DENIES Plaintiffs’ Motion
to Enforce Settlement Order for the reasons set forth below.

FACTUAL AND PROCEDURAL BACKGROUND

On June 1, 2006, Peter Miller, Mary Alice Miller (collectively, the “Millers™), Mary

Alice Miller as Trustee of the Mary Alice Miller Living Trust (“Trust”) and Miller Group



N

Properties, LLC (“Miller Group”) made, exe;utcd and delivered to Defendant Marilyn J. Dillon
(*Dillon™) a Promissory Note (“Note™) in the original principal sum of Three Hundred Sixty
Thousand and 00/100s ($360,000.00) dollars. Said Note provided for payment of all sums due
thereunder to.be paid on May 31, 2009. To better secure the sums extended as evidenced by the
Note, a Mortgage (“Mortgage”) dated February 5, 2008 was executed and recorded on February
7, 2008 in Book S650 at page 250. Said Mortgage is a valid lien on certain real property located
in Charleston, South Carolina (“Property™).

On March 23, 2012, Miller Group made, exeputed and delivered to Dillon a Modified
Promissory Note (“Modified Note”) in the principal sum of Four Hundred Thirty-Four Thousand
Fifty-Nine and 00/100s ($434,059.00) dollars. Said Moditied Note provided for interest at a rate
of seven percent (7%) per annum and for monthly payments to be in the amount of Two
Thousand Five Hundred Thirty-Two and 01/100s ($2,532.01) dollars. The Modified Note had a
term otj one (1) year with a balloon of the unpaid balancc being duc on May 1, 2013.
Concurrent with the execution of the Modified Note, a Modification of Mortgage Agreement
(*Mortgage Modification™) was recorded on July 11, 2012 in Book 0263 at page 507. This
Mortgage Modification memorialized the terms of the Modified Note and re-affirmed the
Mortgage as security for same.

Thereafter, the Loan went unpaid for a long period of time. No payment was made at
maturity. Prior to Defendants commencing a foreclosure action, the Plavintibffs instituted this
matter by the filing of a Lis Pendens, Summons and Complaint by the Plaintiffs on June 15,

2015. The Complaint alleges inter alia a cause of action for Declaratory Judgment. Defendants

<

Dillon and JLJ Associates, LLC (“JLJ”) (collectively “Defendants) filed an Answer,

Counterclaim, Cross-Claim and Third-Party Complaint (“Answer”) on September 17, 2013.

16



Ijefendants’ Answer generally denies the allegations of the Complaint, asserts various
affirmative defenses and further asserts claims against Plaintiffs and PMC for foreclosure of that
certain Mortgage held by Dillon.

Mgdiation was held, resulting in a Consent Settlement Order (“Settlement Order”) being
entered on September 12, 2016. Under the terms of the Settlement Order, cach of the parties had
certain obligations, most of which were the responsibility of the Plaintiffs and PMC. Plaintifts’
filed the instant Motion to Enforce Scttlement Order on April 28, 2017.

ANALYSIS

Plaintiffs seek to compel performance of the Settlement Order to require Defendants to
execute a Real Estate Purchase Agreement submitted by CRM Agency, LLC, a Georgia limited
liability company of which Plaintift Cynthia Miller is the managing member. Defendams argue
performance should not be compelled becausei(l) the Real Estate Purchase Agreement violates
the terms of the Settlement Order; and (2) Plaintiffs own breaches of the Settlement Order
‘preclude such enforcement. The Court agrees with Defendants and, for the following reasons,

finds that the denial of the Motion to Enforce Settlement Order is merited.

1. The Real Estate Purchase Agreement does not comply with the Settlement Order.

The parties disagree as to whether the Real Estate Purchase Agreement complies with the
Settlement Order. bBased on a consideration of the language of the Settlement Order, the Court
finds the Real Estate Purchase Agreement does not comply with several provisions of the
Settlement Order.

First, Plaintifts did not provide a loan commitment or a ratified contract as stipulated by

the Settlement Order.! Mutual assent is a longstanding principle of contract law. See Prestwick

! Under the terms of the Settlement Order, Plaintiffs were required to present (a) “a ratified contract to sell the
property....for Eight Hundred Fifty Thousand and 00/100s ($850,000.00) dcellars or higher...” within One Hundred
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Golf Club, Inc. v. Prestwick Limited Partnership, 331 S.C. 385, 503 S.E.2d 184 (Ct. App. 1998)

(*“In otder for a contract to be binding, there must be mutual manifestation of assent between the

parties™); see also, Rose Electric, Inc. v. Cooler Erectors of Atlanta, Inc., 418 S.C. 424, 794

S.E.2d 382 (Ct. App. 2016) (“A contract is an obligation which arises from actual agreement of
the parties manifested by words, oral or written, or by conduct”). The Real Estate Purchase
Agreement is signed only by C-Miller Properties, LLC and the proposed Buyer, CRM Agency,
LLC. Neither JLI nor PMC, the other two (2) owners of the Property, signed the Agreement. As-
such, the Court finds that it is not a ratified contract, and that the Real Estéte Purchase
Agreement does not comply with the terms of the Settlement Order. |

The Court also tinds the Real Estate Purchase Agreement is not supported by valuable

consideration which is a necessary element of contract formation. See Plantation A.D., LLC v.

Gerald Builders of Conway, Inc., 386 S.C. 198, 687 S.E.2d 714 (Ct. App. 200'9) (*“The necessary

elements of a contract are an offer, acceptance and valuable consideration.”). Section 3 thereof
provides as follows: “The total purchase price for the Property is $850,000.00. Buyer will pay
no money down, $0.00 (“Earnest Money”) upon the execution of this Agreement and will pay
the entire $850,000.00 of the purchasé price at closing.” As a résult, the Real Estate Purchase-
Agreement lacks consideration and does not comply with the terms of the Settlement Order.
Additionally, the Court ﬁnds the Real Estate Purchase Agreement violates the terms of
the Settlement Order in that Section 4 thereof provides that “either Party may unilaterally delay
closing for any reason, but in no event will closing occur more than 30 day after the Closing date

specified herein....” Any extension of the Closing Date pursuant to Section 4 of the Real Estate

Eighty (180) days of the date of the filing of the Settlement Order or (b) an unqualified commitment letter from a
reputable lender...in an amount sufficient to pay the debt owed Defendants/Third Party Plaintiffs...
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Purchase Agreement would violate the terms of the Settlement Order as it would set closing
more than two hundred seventy (270) days from the filing of said Settlement Order.

Therefore, the Réal Estate Purchase Agreement does not comply with the terms of the
Settlement Order. As a result, the Court find that Plaintiffs have failed to comply with said
Settlement Agreement, Defendants §vere entitled to reject and refuse to sign the Reai Estate
Purchase Agreement, and Dillon was entitled to record the Deed-in-Lieu of Foreclosure as she
has now done.

At the heéring, Cynthia Miller oftered an affidavit in respohse to Defendants’ response.
In that affidavit, Ms. Miller offered multiple facts-that are not before the Court on this Motion.
As such, the Court discpunts‘ any matter not-relevant to the Motion to Enforce. That s/aid, Ms.
Miller’s affidavit argues that the deadline to present a ratified contract was March 11, 2017 and,
because the 11" was a Saturday, that the deadline was extended to 'March 13, 2017. The
Settlement Agreer'n!ent does not make a provision for business days versus w;aekend days. As
such, the deadline to obtain a fatiﬁed contract was March 11, 20.17.

2. Plaintiffs cannot compel Settlement Agreement due to their own non-performance.

While the Motion to Enforce Settlement Order fails on the Basis of the Real Estate
Purchase Agreement not complying with certain provisions of the Settlexﬁent Order, Defendants
also argue Plaintiffs cannot seek specific performance under the Settlement Agreement because
their own breaches preciude such enforcement.

In South Carolina jurisprudence, settlement agreements are viewed as contracts. Pee Dee

Stores, Inc. v. Doyle, et al., 381 S.C. 234, 672 S.E.2d 799 (Ct. App. 2009). When “a contract is
not performed, the party who is guilty of the first breach is generally the one upon whom all

liability for the nonperformance rests.” Silver v. Abstract Pools & Spas, Inc.. 376 S.C. 585, 594,
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658 S.E.2d 539, 543 (Ct. App. 2008) (quoting Willms Trucking Co. v. JW Constr. Co., 314 S.C.

170, 178, 442 S E.2d 197, 201 (C@. App. 1994)). Further, in order to compel specific
performance, a court of equity must find that: (1) there is clear evidence of a valid agreement (2)
the agreement has been partly carried into execution on one side with the approbation of the
other; and (3) the party who comes to compel performance has performed his or her part, or has

been and remains able and willing to perform his or her part of the contract. Ingram v. Kasey’s

Associates, 340 S.C. 98, 531 S.E.2d 287 (2000)., The doctrine of unclean hands precludes a
party from recovering in equity if he or she acted unfairly in a matter that is the subject of the
litigation to the prejudice of the other party. Id.

JDefendants put forth sufficient evidence illustrating that they have fulfilled their -
obligations thereunder. while the .Plaintiffs have consistently failed to honor theirs. First, the
Settlement Order provided that the Property would be listed for sale with Reid Davis of Lee &
Associates which never happehed. As the evidence shows, the Plaintiffs, in particular Cynthia
Miller, failed to cooperate with Mr. Davis throughout the process making a listing impracticable.
In fact, the only person to cooperate fully with Mr. Davis was Joseph Dillon, the spouse of
Dillon. As indicated in Mr. Davis’ affidavit, multiple attempts were made by him to contact
Cynthia Miller, the person with the most knowledge of the Property, to no avail. Even when a
listing agreement was presented, Cynthia Miller, who managed the Property fdr many years
refused to execute it.

Second, the Plaintifts failed to pay the 2016 property taxes for the Property as required
under the Settlement Order. Third, the Plaintiffs did not provide the Deed-in-Lieu documents to

Defendants’ counsel until after the time to produce a ratified contract or bona fide loan

commitment had passed. When provided, the documents were altered [by C-Mi]ler] and did not
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contain sufficient documentation to make it possible for Dillon to obtain title insurancé despite
numerous requests. ‘F ourth, Dillon complied with the terms of the Settlement Order by
advancing funds pursuant to Section 9 of same.

Therefore, the Court finds that Plaintiffs cannot seek specific performance of the
Settlement Order when they themselves have not complied with the Settlement Order. First, they
breached the Settlement Order first making them unable to demand performance now. Second,
Plaintiffs’, in paﬁicular C-Miller Properties, LLC and its sole memEer, failure to cooperate with
the listiﬁg of the Property as requ‘ir'ed in the Settlement Ordér cbnstitutes unclean hands barring
specific performance. Third, while Defendants fulfilled their obligations under the Settlement

Order, Plaintiffs have failed to honor theirs making specific performance inappropriate.

3. Prejudice to the Parties:

The Court- further finds that enforcing the Settlement Order would work a prejudiée on
Defendants. “Under South Carolina law, the équitéble power of a court is not Bound by cast-iron
rules, but exists to do fairness and is flexible and adaptable to particular exigencies so that relief
will-be granted when, in view of all the circumstances, to deny it would ﬁermit one party to

suffer a gross wrong at the hand of another.” Hooper v. Ebenezer Sr. Servs. & Rehab. Ctr., 386

- S.C. 108, 116-17, 687 S.E.2d 29, 33 (2009). Courts will not hear one who engages in open
deflance of orders and then complains that others who have made a good faith effort to comply

are guilty of some technical default. Whetstone v. Whetstone, 309 S.C. 227, 420 S.E.2d 877 (Ct.-

App. 1992). This is especially true when the disobedient pahy’s own conduct has prevented the
one acting in good faith from fulfilling his duties. Id.
A motion to compel a settlement agreement is one for specific performance. See Carlson

v. S.C. State Plastering, LLC, 404 S.C. 250, 743 S.E.2d 868 (Ct. App. 2013) (filing a motion to

21



compel to enforce an agreement); King v. Oxford, 282 S.C. 307, 318 S.E.2d 125 (Ct. App. 1984)
(requesting specific performance to compel transter of stock as required by contract). Specific
performance is an equitable remedy that requires the Court to weigh the equities of the parties

involved. Time Warner Cable v. Condb Services. Inc., 381 S.C. 275, 282, 672 S.E.2d 816, 819

(Ct. App. 2009) (“[A] court granting [specific performance] must...carefully consider all the
circumstances of the particular case.”).

In this matter, the equities favor the Defendants. As has been established, the loan which
was the subject of this matter matured in May 1, 2013, over four (4) years from the date of this
Order. It originated in June of 2006. Therefore, Dillon has been without payment of her funds
since at least May 1, 2013 and, according to the arguments at the hearing, long before that time.
Dillon bargained for foreclosure of the property if no payment was made. She then‘agreed to
accept a Deed-in-Lieu of Foreclosure after givi:ng the Plaintiffs adequate time to sell the bropeny
to a third party under the Settlement Order. No sale materialized despite her efforts and, shé 1s
entitled to the remedy provided: the recordation of the Deed-in-Lieu and title to the Property.

Additionally, Dillon has continued to be prejudiced while this motion has been pending.
There are various costs associated with the property including the 2016 taxes which were not
paid by the Plaintitts as reduired under the Settlement Order that cont/inue to accrue penalties
along with other costs. Dillon is hesitant to expend further amounts for which it will be
unreimbursed if the Court were to order the property sold to CRM Agency, LLC.

Further, the Deed-in-Lieu of Foreclosure was recorded prior to the Motion to Enforce
Settlement along with certain corrective deeds to clear up title issues. Thereafter, Dillon
conveyed the property c@ed into an LLC. Any order compelling enforcement of the

Settlement Agreement would require this Court to either set aside those transters or to re-write
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the parties Settlement Agreement. Courts are not in the business of re-writing contracts for the

partieé and this Court cannot do so at this stage.  Abel v. S.C. Dept. of Health and

Environmental Control, 419 S.C. 434, 441, 798 S.E.2d 445, 448 (Ct. App. 2017) (“Courts are

without authority to alter a contract by construction or to make new contracts for the parties.”);

York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 90, 749 S.E.2d 139, 151 (Ct. App. 2013)

(“South Carolina’s general principle...is that it is not a function of the court to rewrite contracts
for the parties.). Further, the Court is hesitant to set aside valid conveyances in the context of a
Motion to Enforce Settlement.

CONCLUSION

Based on the foregoing, the Court hercby DENIES Plaintiffs Motion to Enforce

Settlement Order.

IT IS SO ORDERED.

Master-in-Equity ffor

v i |
bharlest

Charleston, South Carolina
September ;2 ;!, 2017
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STATE OF SOUTH CAROLINA )

IN THE COURT OF COMMON PLEAS
: ) NINTH JUDICIAL B+sFRIET Ciccind-
COUNTY OF CHARLESTON )

CASE NO. 2015-CP-10-_ 2331

'PETER MILLER, MARY ALICE

MILLER, MARY ALICE MILLER, AS

TRUSTEE OF MARY ALICE MILER
- LIVING TRUST, MILLER GROUP

PROPERTIES, LLC, AND C-MILLER
PROPERTIES, LLC

Plaintiffs

N R R R D R R S RN

2
= ANl
OF e (R}
T Z e
vs. SUMMONS 2e = T
| °L
* MARILYN L. DILLON AND JLJ, LLC {:,’cz = 3
: Swm ™
-/‘O o) '
. -t
Defendants. % 5

TO THE DEFENDANTS ABOVE NAMED:

- YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in
this ‘action, a copy of which is herewith served upon you and to serve a copy of your

Answer to the said Complaint on the Subscriber at his office at the address below,

within thirty (30) days after service hereof, exclusive of the day of such service; and, if

. o : " v \
—ROmanosky, Jr.
S. C. Bar No. 4903
"~ One Cool Blow, Suite 201

Charleston, South Carolina 29403
843-724-1054

john@jromanlaw.com

- Attorney for Plaintiffs
Charleston, South Carolina
June /&, 2015
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
* | NINTH JUDICIAL BISTRTG Coreay
COUNTY OF CHARLESTON ) CASE NO. 2015-CP-10-_", .

PETER MILLER, MARY ALICE
MILLER, MARY ALICE MILLER, AS

TRUSTEE OF MARY ALICE MILER -
LIVING TRUST, MILLER GROUP ® & T T
5 g2y .
PROPERTIES, LLC, AND C-MILLER \ Bm 2 ==
PROPERTIES, LLC \ B = T
oy , Th
Plaintiffs S W
| COMPLAINT 2z =
vs. DECLARATORY JUDGMB{\IT “Z £,
G?

MARILYN L. DILLON AND JLJ, LLC (NON-JURY) \ _

Defendants.

e R T Nt v et vt et i’ “uut” “”
¢\
]

NOW COMES the Plaintiffs who respectfully allege and say as follows: |
JURISDICTION

1. Plaintiffs Peter Miller and Mary Alice Miller are residents of Charleston
County, South Carolina.

2. Plaintiff, Miller Group Properties, LLC, is a limited liability company organized
and existing under the laws of the State of‘.South Carolina, doing business in
ACharIeston County.

3. Plaintiff, C-Miller Properties, LLC, is a limited liability company organized and
.existing under the laws of the State of South Carolina, doing business in Charleston
County.

4. Defendant, Marilyn L. Dillon (hereinafter called “Dillon™), is a citizen and
resident of Silver Spring, Maryland, but doing business and owning property in

Charleston County, South Carolina.
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5. Defendant, JLJ, LLC, is, on information and belief, a limited liability company
organized Ljnder the laws of the State of Maryland and owns property in Charleston
County,\South Carolina.

6. The real property described in the Lis Pendens in this action is located in
Charleston County, South Carolina (hereafter sometimes called the “Property”).

7. The Court of Common Pleas for Charleston County has jurisdiction over the

parties and the subject matter of this action.

FACTUA_L ALLEGATIONS

8. On July 31, 2006, Plaintiffs, Peter Miller, Mary Alice Miller, Mary Alice Miller,
as Trustee of the Mary Alice Miller Living Trust and Miller Group Properties, LLC,
B executed a Promissory Note dated June 1, 2006, in the principal amount of
$360,000.00 in favor of the Defendant, Marilyn L. Dillon, a copy of éaid Promissory
Note being atta-ched hereto and incorporated herein by reference as Exhibit “A.”

9. That on February 5, 2008, Plaintiffs, Peter Miller, Mary Alice Miller, Mary‘ Alice
Miller, as Trustee of the Mary Alice Miller Living Trust, Miller Group Properties, LLC,
and C-Miller Properties, LLC, executed a Mortgage in favor of the Defendant Dillon as
security for the payment of the Promissory Note dated June 1, 2006, said Mortgage
being recorded in the RMC office for Charleston County in Book S650 at page 250, a
copy of said Mortgage being attached hereto and incorporated herein by reference as
Exhibit “B". 1

10. Plaintiff, C-Miller Properties, LLC, joined in the execution of the aforesaid
Mortgage and thereby hypothecated its 50% interest in the Property even though C-

2
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Miller Properties, LLC, was not a maker and is not obligated under the Promissory Note
of-June 1, 2006.

11. That on May 4, 2011, Defendant, Mary Alicé Miller, as Trustee of the Mary
Alice Miller Living Trust conveyed certain real property to the Defendant Dillon valued at
$102,955.67 in partial satisfaction of the above referenced Promissory Note and
Mortgage held by the Defendant Dillon, said deed being recorded in the RMC office for
Charleston County on May 25, 2011, in Book 0189 at page 097, RMC office for
Charlestoﬁ County, a copy-ofvsaid deed being attached hereto and incorporated herein
by reference as Exhibit “C.”

12. That on March 23, 2012, Plaintiff, Miller Group Properties, LLC, and
Defendant Dillon executed a Modified Promissory Note and Modification of Mortgage
Agreement modifying the original Promissory Note dated June 1, 2006, said
modification agreement being recorded on July 11, 2012, in Book 0263 at page 507,
 RMC office for Charleston County, a copy of said Modified Promissory Note and
Modification of Mortgage being attached hereto and inqorporated herein'by reference
as Exhibft “D.”

13. That on May 14, 2012, Plaintiff, Miller Group Properties, LLC, conveyed an
undivided 40% interest in the subject Property to JLJ, LLC, a limited liability company
wholly owned by the Defendant Dillon, as further partial satisfaction of the Promissory
Note dated June 1, 2006, said deed being dated May 14, 2012, and recorded in the
RMC office for Charleston County on July 11, 2012, in Book 0263 at page 508, a copy

of said deed being attached hereto and incorporated herein by reference as Exhibit “E.”
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FOR A FIRST CAUSE OF ACTION

(Declaratory Relief Pursuantto S. C. Code §§ 15-53-10, et seq.)

14. Plaintiffs répeats and reallége the allegations of Paragraph 1 through 13 as
if fully incorporated herein.

15. Plaintiffs allege that the conveyance to the Defendant Dillon set forth in
Paragraph 10 above and the conveyance to the Defendant JLJ, LLC, set forth in
Paragraph 12 above were made in partial satisfaction of the Promissory Note dated
June 1, 2006, and the subsequent Mortgage recorded in Book S650 at page 250;
collectively, these conveyances represented payment of the sum of $538,955.67
toWards the satisfaction of said Pr‘omissory Note and Mortgage.

16. On information and belief, Defendant Dillon acknowledges that the
- conveyance set forth in Paragraph 10 was in partial satisfaction of the Promissory Note
and Mortgage, but does not agree that the conveyance from Miller Group Propertties,
LLC, to JLJ, LLC, constitutes a partial satisfaction or payment of the Promissory Note
dated June 1, 2006, and the subsequent Mortgage récorded in Book S650 at page 250.

17. Plaintiffs allege that an actual, justiciable controversy and dispute exists
between the Plaintiffs and the Defendants as to the remaining balance due, if any, on
the Promissory'Note‘dated June 1, 2006, together with the rights, duties, status, and
other legal relationships between the parties.

18. As a result of the foregoing, Plaintiffs ask this Court to make the following’
judicial determinations.

a. that the property conveyed to the Defendant Dillon as set forth in

Paragraph 10 above was so conveyed in partial satisfaction of the

4
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‘parties as may be equitable and just.

Promissory Note dated June 1, 2006, and that Plaintiffs be credited with a
principal payment of $102,955.67 toward thé outstanding balance, if any,
on said Promissory Note;

b. that the property conveyed to the Defendant JLJ, LLC, as set forth in
Paragraph 12 above was so conveyed in partial satisfaction of the
Promissory Note dated June 1, 2006, and that Plaintiffs b‘e credited wifth a
principal payment of $436,000.00 toward theroutstanding balance, if any,
on the Promissory Note;

c.  thatthe remaining balance on the Promissory Note, if any, be determined
by this Court.

WHEREFORE, Plaintiffs pray that this Court assume jurisdiction over the parties

and the subject matter of this action and thereafter issue its judgment or decree

- KS.C.B
/ One Cool Blow Street, Suite 201

* Charleston, South Carolina 29403
843-724-1054
john@jromanlaw.com

Attorney for Plaintiffs
Charleston, South Carolina

June /3~ 2015
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EXHIBIT “A”
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12/13/2005 18:47 8437661295 . BIB PaGE

PROMISSORY NOTE

~

$360,000.00 Date: June 01,2006

For value received, the undersigned Peter Miller, Mary Alice Miller, Mary Alice Miller as
Trustee of Mary Alice Miller Living Trust, Miller Group Properties, LLC (the "Borrower"), at
4213 Savannah Highway, Ravenel, South Carolina 29470, promises to pay to the order of
'Marilyn L. Dillon, (the “Lender"), at 11201 Prelude Court, Silver Spring, maryland 20901, (or at
such other place as the Lender may designate in writing) the sum of $360,000.00 with interest
fmmJunc 01, 2006, on the unpaid principal at the rate of 7. Oo%perannum
ncmpmdmnmpalandmwdmwmstsmllbepayablemﬁﬂlonmﬂ 2009(thc"Duc
n) w

All payments on this Note shall be applied first in payment of accrued interest and any remainder
In psyment of principal.

If any payment obligation under this Note is no:pmdwhm due, the remaining unpaid principal
hdmcemdmymwdmtemshaﬂbecomeduemmdmelymtheopumofmeunder ;

The Borrower reserves menghttopxepaydnsNote(mwholcormput)pnonotheDueDaee
unthnopmpaymentpcnalty

If any payment obhganon under this Note is notpmdwhen due, the Borrower promises to pay all
costs of collection, including reasonable attorney fees, whether or not a lawsuit is commcnced as
pan of the collection process.

TthotenssecmedbyaRealEstateownedbmeyM:chﬂer asTmstecoftheMnryAhce
Miller Living Trust which lots and tract of land located on Highway 17 South in Raveuel, near
Rantowles, Charleston County and All Buildings and Real Estate located at 4213 Savannah
Highway, Ravenel, SC—See exhibit A for description of property at 4213 Savannah Highway,
dated June 01, 2006. The Lender is not required to rely on the above security instrument and the
msmsectnedmaemfmmepaymmofszNmmdmcaseofdefangbnnmaypzweed

- directly against the Borrower.

If any of the followxng eventy of default occur, this Note and any other obligations of the
Borrower to the Lender, shall become due immediately, without demand or notice:

1) meﬁnluxeofd:eBormwertopaythemmpalmdmyaccmedmwrestmfu[lonor
before the Due Date;
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12/13/2006 18:47 8437661295

BIB |  PAGE

2) the death of the Borrower or Lender;

3) the filing of bankruptcy proceedings involving the Borrower as a debtor;

4) the application for the eppointment of a receiver for the Borrower;

5) the making of a gencral assignment for the benofit of the Borrower's creditors;
6) the insolvency of the Borrower; |

D am:sxcpresemanonbytheBomwermtheLenderforthepurposeofobtammgor
extending credit.

In addition',thk. Borrower shall be in default if there is a sale, transfer, assignment, or any other
disposition of any assets pledged as security for the payment of this Note, or if there is a default
manywcmtyagreementwhxchsecmesthuNote

Ifanyoneormoreofd:cpmvxsnons ofﬂﬂsNommdztmnmdtobennenfomblc in whole or
in part, for any reason, the remaining provisions shall remain fully operative.

All payments of principal and interest on this Note shall be paid in the legal currency of the
United States. ‘The Borrower waives presentment for payment, protest, and notice of protest and
nonpayment of thxs Note.

NorenewalorextcnsionofihisNo&e, delayinenforcingmyﬁgbiofthel.enderunderthisNote,
or assignment by Lender of this Note shall affect the liability ot the obligations of the Borrower.

All rights of the Lender under this Note are cumulative and may be exercised concurrently or
consecutively at the Lender's option.

“This Note shall be construed in sccordance with the laws of the State of South Carolins.

Signed this 3/ dayof _Jy/\/ L dnoe at /////e/’j ['-gaa;‘: ,
J - . . '

Bomwer

Peter Miller, Mary Alice Miller, Mary Ahce Miller as Trustee of Mary Alice Miller Living Trust,
Miller Group Properties, LLC
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After Recording Return To:
G. Thomas Hill, Esquire
PO Box 369

Ravenel, SC 29470

i S650P6250

MORTGAGE

(title not examined)
DEFINITIONS '

Words used in multiple sections of this document are defined below and other words are defined herein.

(A) “Security Instrument” means this document, which is dated January , 2008.

(B) “Borrowers” are delineated on the below referenced Promissory Note:

(C) “Mortgagors” are Miller Group Properties, LLC., and C-Miller Properties, LLC. (NoteC Miller Properties, LLC

hypothecates its’ interest in said collateral by signing below).

Borrower is the mortgagor under this Security [nstrument.

(D) “Lender” is Marilyn L. Dillon. .

Lender is a Lender organized and existing under the laws of South Carolina

Lender’s address is 11201 Prelude Court, Silver Spring, MD 20901.

Lender is the mortgagee under this Security Instrument.

(E) “Note” means the promissory note signed by Borrower and dated June 1, 2006 and signed on July 31, 2006. The Note

states that Borrower owes Lender _THREE HUNDRED SIXTY THOUSAND AND 00/100THS _ Dollars (U.S.$360,000.00)

plus interest. Borrower has promised to pay this debt in regular Penodlc Payments and to pay the debt in full not later than May 31

2009.

(F) “Property” means the property that is described below under the heading “Transfer of Rights in the Property.”

(G) “Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the Note, and

all sums due under this Security Instrument, plus interest.

(H) “Applicable Law” means all controlling applicable federal, state and local statutes, regulatlons, ordinances and administrative

rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial opinions.

_ () “Successor in Interest of Borrower” means any party that has taken title to the Property, whether or not that party has
assumed Borrower’s obligations under the Note and/or this Security Instrument.

TRANSER OF RIGHTS IN THE PROPERTY

-

See: Exhibit A —for legal description of 1.06 acres, more or less

TMS:244-00-00-122

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and madifications of the
Note; and (ii) the performance of Borrower’s covenants and agreements under this Security Instrument and the Note. For this
purpose, Borrower does hereby mortgage, grant and convey to Lender and Lender’s successors and assigns the following described

property located inthe  CHARLESTON COUNTY RMC OFFICE FOR CHARLESTON COUNTY:
[Type of Recording Jurisdiction] [Name of Recording Jurisdiction]
which currently has the address of 4213 Savannah Hwy
[Street)
Ravenel , South Carolina 29470 (“Property Address”):
[City] [Zip Code]

TO HAVE AND TO HOLD this property unto Lender and Lender’s successors and assigns, forever, together with all the
improvements now or hereafter erected on the property, and all easements, appurtenances, and fixtures now or hereafter a part of
the property. All replacements and additions shall also be covered by this Security Instrument. All of the foregoing is referred to in
this Security Instrument as the “Property”.

MORTGAGOR COVENANTS that Borrower is lawfully seised of the estate herby conveyed and has the right to grant and
convey the Property and that the Property is unencumbered, except for encumbrances of record. Borrower warrants and will defend
generally the title to the Property against all claims and demands, subject to any encumbrances of record.
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THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with limited
variations by jurisdiction to constitute a uniform security instrument covering real property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Prepayment Charges, and Late Charges. Borrower shall pay when due the
principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late charges due under the Payments
due under the Note and this Security Instrument shall be made in U.S. currency. However, if any check or other instrument received
by Lender as payment under the Note or this Security Instrument is returned to Lender unpaid, Lender may require that any or all
subsequent payments due under the Note and this Security Instrument be made in one or more of the following forms, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s check or cashier’s check, provided any such check
is drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or entity; or (d) Electronic Funds
Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at such other location as
may be designated by Lender. Lender may return any payment or partial payment if the payment or partial payments are insufficient
to bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current, without waiver
of any rights hereunder or prejudice to its rights to refuse such payment or Partial payments in the future, but Lender is not

" obligated to apply such payments at the time such payments are accepied. If each Periodic Payment is applied as of its scheduled
due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes
payment to bring the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply such
funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal balance under the
Note immediately prior to foreclosure. No offset or claim which Borrower might have not or in the future against Lender shall
relieve Borrower from making payments due under the Note and this Security Instrument or performing the covenants and

agreements secured by this Security Instrument.

2. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property insured
against loss by fire, hazards included within the term “extended coverage,” and any other hazards including, but not limited to,
earthquakes and floods, for which Lender requires insurance. This insurance shall be maintained in the amounts (including
deductible levels) and for the periods that Lender requires. What Lender requires pursuant to the preceding sentences can change .
during the term of the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s right to
disapprove Borrower’s choice, which right shall not be exercised unreasonably. Lender may require Borrower to pay, in connection
with this Loan, either: (a) a one-time charge for flood zone determination, certification and tracking services; or (b) a one-time
charge for flood zone determination and certification services and subsequent charges each time remappings or similar changes
occur which reasonably might affect such determination or certification. Borrower shall also be responsible for the payment of any
fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone determination
resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage at Lender’s
option and Borrower’s expense. Lender is under. no obligation to purchase any particular type or amount of coverage. Therefore,
such coverage shall cover Lender, but might or might not protect Borrower, Borrower’s equity in the Property, or the contents of the
Property, against any risk, hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that Borrower
could have obtained. Any amounts disbursed by Lender, shall become additional debt of Borrower secured by this Security
Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such interest,
upon notice from Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender’s right to disapprove
such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an additional loss payee.
Lender shall have the right to hold the policies and renewal certificates. If Lender requires, Borrower shall promptly give to Lender
all receipts of paid premiums and renewal notices. 1f Borrower obtains any form of insurance coverage, not otherwise required by
Lender, for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender
as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof of loss
if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any insurance proceeds, whether or not
the underlying insurance was required by Lender, shall be applied to restoration or repair of the Property, if the restoration or repair
is economically feasible and Lender’s security is not lessened. During such repair and restoration period, Lender shall have the right
to hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work has been
completed to Lender’s satisfaction, provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for
the repairs and restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement is
made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be required to pay
Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not
be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not economically
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feasible or Lender’s security would be lessened, the insurance proceeds shall be applied to the sums secured by this Security
Instrument, whether or not then due, with the excess, if any, paid to Borrower.

3. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy, damage or
impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not Borrower is residing in the
Property, Borrower shall maintain the Property in order to prevent the Property from deteriorating or decreasing in value due to-its
condition. Unless it is determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring the Property only
if Lender has released proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment
or in a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient to repair
or restore the Property, Borrower is not relieved of Borrower’s obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspection of the Property. If it has reasonable cause, Lender
may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time of or-prior to such and
interior inspection specifying such reasonable cause.

~.

4. Barrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or modification
of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any Successor in Interest of
Borrower shall not operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender shall not be
required to commence proceedings against. any Successor in Interest of Borrower or to refuse to extend time for payment or
otherwise modify amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right to remedy including,
without limitation, Lender's acceptance of payments from third persons, entities or Successors in Interest of Borrower or in amounts
less than the amount then due, shall not be a waiver of or preclude the exercise of any right or remedy.

S. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees that
Borrower’s obligations and liability shall be joint and several. However, any Borrower who co-signs this Security Instrument but
does not execute the Note (a “co-signer”): (a) is co-signing this Security Instrument only to mortgage, grant and convey the co-
signer’s interest in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the sums secured
by this Security Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer’s consent.

Successor in Interest of Borrower who assumes Borrower's obligations under this' Security Instrument in writing, and is
approved by Lender, shall obtain all of Borrower’s rights and benefits under this Security Instrument. Borrower shall not be
released from Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in writing.
The covenants and agreements of this Security Instrument shall bind and benefit the successors and assigns of Lender.

6. Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower’s default, for
the purpose of protecting Lender’s interest in the Property and rights under this Security Instrument, including, but not limited to,
attomneys’ fees, property inspection and valuation fees. In regard to any other fees, the absence of express authority in this Security
Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not
charge fees that are expressly prohibited by this Security nstrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the interest or
other loan charges collected or to be collected in connection with the Loan exceed the permitted limits, then: (a) any such loan
charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected
from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may choose to make this refund by reducing .
the principal owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be
treated as a partial prepayment without any prepayment charge {(whether or not a prepayment charge is provided for under the
Note). Borrower’s acceptance of any such refund made by direct payment to Borrower will constitute a waiver of any right of action
Borrower might have arising out of such overcharge.

7. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing. Any
notice to Borrower in connection with this Security Instrument shall be deemed to have been given to Borrower when mailed by
first class mail or when actually delivered to Borrower's notice address if sent by other means. Notice to any on Borrower shall
constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice address shall be the Property
Address unless change of address. If Lender specifies a procedure for reporting Borrower’s change of address, then Borrower shall
only report a change of address through that specified procedure. There may be only one designated notice address under this
Security Instrument at any one time. Any notice to Lender shall be given be delivering it or by mailing it by first class mail to
Lender’s address stated herein unless Lender has designated another address by notice to borrower. Any notice in connection with
this Security Instrument shall not be deemed to have been given to Lender until actually received by Lender. If any notice required
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by this Security Instrument is also required under Apphcable Law, the Apphcable Law requirement will satisfy the corresponding
requirement under this Security Instrument.

8. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed by federal law
and the law of the jurisdiction in which the Property is located. All rights and obligations contained in this Security Instrument are
subject to any requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly allow the parties to
" agree by contract or it might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In the
event that any provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall not
affect other provisions of this Security Instrument or the Note which can be given effect without the conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding neuter words
or words of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and (c¢) the word “may”
gives sole discretion without any obligation to take any action.

9. Release. Upon payment of all sums secured by this Security Instrument, this Security Instrument shall become null
and void. Lender shall release this Security Instrument. Borrower shall pay any recordation costs. Lender may charge Borrower a
fee for releasing this Security Instrument, but only if the fee is - paid to a third party for services rendered and the charging of the fee

"is permitted under Applicable Law.

10. Waiver of Appraisal Rights. The laws of South Carolina provide that in any real estate foreclosure proceeding a
defendant against whom a personal judgment is taken or asked may within 30 days after the sale of the mortgaged property apply
too the court for an order of appraisal. The statutory appraisal value as approved by the court would be substituted for the high bid
any may decrease the amount of any deficiency owing in connection with the transaction. TO THE EXTENT PERMITTED BY
LAW, THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL RIGHTS WHICH
MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT REGARDLESS OF
ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. This waiver shall not apply so long as the Property is used as a
dwelling place as defined in § 12-37-250 of the South Carolina Code of Laws.

. BY SIGNING BELOW, Mortgagors accept and agree to the terms and covenants contained in this Security Instrument .
Signed, Sealed and delivered in the presence of:

Mlller Group Propertles, LLC.,

/ /f W ,040/\, | By a/{»(/vv 7ll/('gzgﬂ"«/(sﬁu)

Ma hceIMnller Member

/7 / | By: M/M (Seal)

Cynthla iller, Member

C-Miller Properties, LLC
otaiz /%’/V//%A/ W (Seal)

Mj Cynthla l\gﬂler, Member

7 7 7
STATE OF SOUTH CAROLINA s 4 ’
................................................................................................................................... ACKNOWLEDGMENT
CHARLESTON COUNTY » »
SWORN TO AND ACKNOWLEBPGED before me by mortgagor herein this ﬁéay of - 2008.

" My Commission Expireé:
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STATE OF SOUTH CAROLINA

ACKNOWLEDGMENT

tgagor herein this é%ay of éA“(ﬁ? 2008.
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EXHIBIT "A" ®  S650P6255

ALL that parcel, tract and piece of land in the County of Charleston, State
of South Carolina beginning Eleven Hundred Fifty (1,150°) feet north of
Highwayl62 on Highway 17; thence for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56) feet in a northerly direction to a point,
thence for Thirty-Six and Forty-Hundredths (36.40) feet in a northerly
direction to a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06°) to point; thence in a northerly direction for
Fifteen (15°) feet to a point; thence for Twenty-Five (25°) feet in an
easterly direction to a point; thence in a northerly direction for One’
Hundred Twenty-Seven and Ninety-Nine-Hundredths (127.99) feet to a
point; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.20°) feet to a point; thence in a southerly direction for One
Hundred Eleven and Sixty Hundredths (111.66) feet to a point; thence in
a southerly direction for One Hundred Fourteen (114’) feet to a point;
thence in a southerly direction for Two Hundred Eighty-Eight and
Fourteen-Hundredths (288.14°) feet to a point; thence in a westerly
direction for Eighty-Two (82) feet to the beginning point.

Further being the same property bounded on the North by Wallace Creek,
on the East and South by the lands of Ernest C. Seel, et al, and on the West
by U. S. Highway 17 (Savannah Highway).

- gt
BEING the same premises conveyed to the rein by deed from
* Peter Miller as Trustee of the Peter Miller Living Trust dated December
31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263., and 1/2 interest in BookH610,
page 775, dated December 28, 2006 and filed December 29, 2006.
TMS #: 244-00-00-122 '
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Title Not Examined: g

i @

STATE OF SOUTH CAROLINA, L DEED - %
O

COUNTY OF CHARLESTON, O 5
BP0189097 a

KNOWALL MEN BY THESE PRESENTS, That [ Mary Alice Miller, ifmstec ol the Mazy: .
Alice Miller Livfﬁgﬁfiisf‘ Dated: December 31, 4999-{hereinafter whether singular or VAplura] ‘
the "Grantor") in the State aforesaid, for and in consideration of the sum of One Hundred
Two Thousand Nine Hundred Fifty-five and 67/100---($102,955.67)-----Dollars to the

- Grantor paid by Mariiyn Miller Dillon (hereinafter whether singular or plural the "Grantee")
has granted, bargained, sold and released, and by these presents does grant, bargain, sell and
release all of it’s interest unto the said Grantee, Marilyn Miller Dillon, her heirs and assigns,
forever, in the following described property, to wit:

All that certain piece, parcel or tract of land situate, lying and being in Saint Pauls
Parish, Town of Ravenel, Charleston County, South Carolina known as -Lot 1
containing 0.437 acres, more or less, and Lot 2 containing 0.514 acres, more or
less, as shown on a plat entitled “PLAT SHOWING THE RE-LOCATION OF
MILLERS ESTATE DRIVE PER S.C.D.O.T. PERMIT No 33765 (US-17) ........
OWNED BY MARY ALICE MILLER, AS TRUSTEE OF THE MARY ALICE
MILLER LIVING TRUST LOCATED IN SAINT PAULS PARISH IN THE
TOWN OF RAVENEL, CHARLESTON COUNTY, SOUTH CAROLINA”
prepared by George A.Z. Johnson, Jr, Inc., F. Steven Johnson, RLS, 10038, dated
June 7, 2006 and recorded in the RMC Office for Charleston County in Book EK
at Page 95. :

Said lot having such size, shape, dimensions, buttings and boundings as will
appear upon review of the above referenced survey.
' J

Being. a portion of the same property conveyed to Grantor by deed recorded in
Book R356 at Page 192 in the RMC Office for Charleston County.

TMS#: 245-00-00-232, and
TMS#: 245-00-00-203

ALSO

All that certain piece, parcel or tract of land situate, lying and being in Saint Pauls
Parish, Town of Ravenel, Charleston County, South Carolina known as Lot 13

44



containing 1.089 acres, more or less as shown on a plat entitled “PLAT
SHOWING THE RE-SUBDIVISION OF LOTS 1 THROUGH 11 A 7.969 ACRE
TRACT OF LAND INTO LOTS 1 THROUGH 11 AND PLATING OF LOT 12,
A 1.0899 ACRE LOT OWNED BY MARY ALICE MILLER, AS TRUSTEE OF
THE MARY ALICE MILLER LIVING TRUST LOCATED IN SAINT PAULS
PARISH IN THE TOWN OF RAVENEL, CHARLESTON COUNTY, SOUTH
CAROLINA” prepared by George A.Z. Johnson, Jr., Inc., F. Steven Johnson,
RLS, 10038, dated July 20, 2004 and revised May 31, 2005 and recorded in the
- RMC Office for Charleston County in Book EJ at Page 41.

Said lot having such size, shape, dimensions, buttings and boundings as will
appear upon review of the above referenced survey.

Being a portion of the same property conveyed to Grantor by deed recorded in
Book R356 at Page 192 in the RMC Office for Charleston County.

s TMS#: 245-00-00-191

Grantee’s Address: [/ 204 PRELUDE COURT
Silver .5/9(/)«152 MO X070

TOGETHER with all and singular, the rights, fn_embérs, hereditaments and.

appurtenances to the said premises belonging or in anywise incident or appertaining.

TO HAVE AND TO HOLD all and singular the premises before mentioned unto the
said Grantee, Marilyn Miller Dillon, her heirs and assi gns forever.

And the Grantor does not hereby warrant that the above described premises are free,

| clear, and discharged from any and all encumbrances, liens, judgments, and claims of any

‘nature whatsoever, and Grantor does hereby bind itself and Grantor’s Heirs and Assigns, to

warrant and forever defend all and singular the said premises unto the said Grantee and
Grantee’s Heirs and Assigns, forever, against the Grantor and the Grantor's Heirs and against
any and every person whomsoever lawfully claiming or to claim, the same or any part

thereof. .
WITNESS" the Hands and Seals of the Grantor herein this 'E day of

n/] Ay , in the year of our Lord two thousand eleven and in the two
L AV

hundredth and thirty-fourth year of the Sovereignty and Independence of the United States

of America.
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‘Signed, Sealed and Delivered

in the presence of o
The:Maryadice. Miller Living Trust

/ / \ , Daléd'.l)'i-_:,(':embcr 31, 999 - ’
- ULtk .
Wiinéss A /%L/ Mar iller, \oyTre

Winte: ssﬁ
STATE OF SOUTH CAROLINA, _

‘ : ACKNOWLEDGMENT
COUNTY OF CHARLESTON, - o . , e

I3

SWORN TO AND ACKNOWLEDGED before me the grantor, namely,-Mary Alice Miller,
Trustee of the Mary Alice Miller Living ‘Itust Dated Pecember 31, 1999 herein this

i dayof %(ZY/ o |
/C/ | ' (Seal)

NOTARY PUBLIC FOR SO AROLINA
My Commission Expires: x/ c9.00‘1./

Note: No Opinion as to Title is rendered by G Thomas Hill, of Hill and Hill, LLC.
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~ STATE OF SOUTH [CAROLINA ) _
” ) AFFIDAVIT OF TAXABLE OR EXEMPT TRANSFERS
COUNTY OF Charleston )

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:

l. I have read the information on this Affidavit and 1 understandsuch information.

2. The property being transferred by Mary Alice Miller ~Frusiee ol.the ’\/lary Alice Miller Living TrustDatzd
iDecember 31. 1999t0  Marilyn Dillon on May 4,2011.

3. Check one of the following: THE DEED IS:
a. X subject to the deed recording fee as a transfer for consideration paid or to be pald in money or
money’s worth.
b. Subject to the deed recording fee as a transfer between a corporation, a partnership, or other entity

and a stockholder, partner, or owner of the ennty, or is a transfer to a trust or as a distribution to a

trust beneficiary
c. EXEMPT from the deed recording fee because (exemptions #_) (Explanation if required) sibling
to siblings (if exempt, please skip items 4-6 and go to item 7 of this Affidavit) )

- 4. Check one of the following if either item 3(a) or item 3(b) above has been checked.

a) The fee is computed on the consideration paid or to be paid in money a money’s worth in the
- : amount of .
b) The fee is computed on the fair market value of the realty which is §
c)_ x The fee is computed on the fair market value of the realty as established for property tax purposes

which is $102,955.67.

5. Check YES _ or NO _tothe following: A lien or encumbrance existed on the land, tenement, or realty
before the transfer and remained on the land, tcnement or realty after the transfer. If “YES”, the amount of the
outstanding balance of this lien or encumbrance is §

6. 'The DEED Recording Fee is computed as follows:

a. $102,955.67 the amount listed in item 4 above.
b. $ the amount listed in item 5 above (no amount place zero)
c. $102,955.67 Subtract line 6(b) from line 6(a) and place the result.

7. The deed recording fee is based on the amount listed on Line 6(c) above and the deed recording fee due is: § 381.10 document
stamps plus $10.00 Recording fee

8. As required by Code Section 12-24-70, 1 state that [ am a responsible person who was connected with the transaction as:
GRANTOR. :

9. 1 understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent affidavit is not guilty
of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned not more than one

year, or both.
Minwt (treer Mitzen.

« ¥ B6d : £60 6d 6810 %8 DWY

Purchaser, S}ller, Legal Representative ofthe Purchaser, or other
Responsible Person connected with the Transaction.

Mary Alice Miller, Trustee
Print or Type Name Here

SWORN to before me this
4™ d;i ayy2

Notary P(blic f6r South Caroling/ '
- My Commission Expires:
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. SOUTH CAROLINA _
(Interest Only—Modified Promissory Note)

(1 year balloon) . '
$434,059.00 mAmL_iL 2012

FOR VALUE RECEIVED, the undersigned promise(s) to pay to the order of Marilyn L.
Dillon in lawful money of the United States of America, the principal sum of Four Hundred
Thirty-Four Thousand  Fifty-nine and 00/100 ($434,059.00) Dollars, together with interest on
unpaid principal at the rate of Seven (7%) per annum from the 1st day of March 2012, which
said interest shall be payable in 12 equal installments of Two Thousand Five Hundred Thirty-
two and 01/100 ($2,532.01) Dollars first due on the st day of June 1, 2012 and due on the first
(1st) day of each and every month, with a balloon payment due in addition to the 12" payment of
interest on the lst day of May 2013 in the amount of Two Thousand Five Hundred Thirty-two
and 01/100 ($2,532.01) Dollars and principal in the amount of Four Hundred Thirty-Four

Thousand Fifty-nine and 00/100 ($434,059.00) Dollars. (NO PREPAYMENT PENALTY). The .

borrower will pay a “late charge” of Fifty ($50.00) Dollars when paid more than 10 days after
due date. If promissor is ever thirty (30) days late with a payment she will be in default.

If default be made in the performance or compliance with any of the covenants and
conditions of this note, then in said event, said principal sum shall become at once due and payable
at the option of holder thereof and be collectible without further notice. Failure to exercise this
option shall not constitute a waiver of the right to exercise the same in the event of any subsequent
default. ’ '

If this note be placed in the hands of an attorney for collection after the same shall for any

reason become due, or if collected by legal proceedings or through the probate or bankrupt costs, or -

under foreclosure proceedings under the note, then all cost of collection, including the further and
additional sum of ten (10%) percent, on the full amount due hereon, shall be added hereto as
attorney's fees secured and collectible as the principal hereof.

The undersigned expressly agree jointly and severally to remain and continue bound for the
payment of the principal provided for by the terms of this note notwithstanding any extension or
extensions of the time of, or for the payment of said principal, or any change or changes in the
amount or amount agreed to be paid under and by virtue of the obligations to pay provided for in
this note, or any change or changes by way of release or surrender of any collateral held as security
for this note and waive all and every kind of notice of such extension or extensions, change or
changes and agree that the same may be made without the joinder of the undersigned.

Presentment, protest, and notice are hereby waived. _ ‘

It is expressly agreed and declared that this note is given for an actual loan of Four Hundred
Thirty-Four Thousand Fifty-nine and 00/100 ($434,059.00) Dollars,, and secured by a
MORTGAGE MODIFICATION AGREEMENT of even date on the subject property bearing
TMS:244-00-00-122 which shall be recorded in the RMC Office for Charleston County.

Witness the hand and seal of each of the signers hereof.

' //j ‘ " Miller Group Properties, LLC.,
/%,/\ ' By: hatny Qlice Pyjties (seny

Mary Allice Miller, Member
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STATE OF SOUTH CAROLINA ) :
) MODIFICATION OF MORTGAGE
COUNTY OF CHARLESTON - ) AGREEMENT

\ WHEREAS, Miller Group Properties, LLC executed a Note dated June 1; 2006
for a loan in the amount of Three Hundred Sixty Thousand and No/ 100---($360,000.00)—-
Dollars and a Mortgage securing the Note dated February 5, 2008 recorded in the RMC Office
for Charleston County in Book S650 at Page 250, said Mortgage being secured by the property
hereinafter described below. /

FOR VALUABLE CONSIDERATION, the receipt whereof is hereby
acknowledged, the undersigned owner and holder of that certain mortgage, namely, Marilyn L.
Dillon hereby agrees to the terms of tl}e modified Note, this being the Note dated simultaneously
herewith from Miller Group broperties, LLC to Marilyn L. Dillon for the loan amount
remaining. due on the June 1, 2006 original Note (as of February 29, 2012 the amount of
principal plus accrued interest and fees now due are in the amount of Four Hundred Thirty-Four
Thousand  Fifty-nine and 00/100 ($434,059.00) Dollars); with all parties Marilyn L. Dillon
(Lender), Miller Group Pro(perties, LLC (Borrower), | /
agreeing that the
modification of said Mortgage seéuring the original Note dated June 1, 2006 recorded in the
RMC Office for Charleston County in Book S650 at Page 250, is necessary o secure as

collateral, for the remaining loan amount of Four Hundred Thirty-Four Thousand Fifty-nine and

00/100 ($434,059.00) Dollars plus interest, the following described property.
See: Exhibit A—legal description
TMS #: 244-00-00-122

The original mortgage shall remain in full force and effect except as modified herein.
IN WITNESS WHEREOF, the mortgagee and mortgagor has caused this
instrument to be duly executed this ; 3 day of M_, 2012.

Signed, Sealed and Delivered

f —g

MARIL¥N L. DILLON

» 160 70S 64 £920 %8 OWY
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STATE OF SOUTH CAROLINA, ‘ ACKNOWLEDGMENT

COUNTY OF CHARLESTON,

« 2 Bd 1 205 6d £920 %8 dWu

The foregoing instrument was acknowledged by me thlSZ 5 day of March, 2012
by Marilyn L. Dillon, Mortgagee.

gﬁ/ofw/» )f‘ Wﬁ—— (Seal)
NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires:Mz &/ 2o ¢

Signed, Sealed and Delivered
in the Presence of

' Miller Grou Propertles, LLC.,
//%/w' By: hﬂz’q é (Seal)
c Ahce Miller, Vlembcr

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT

-COUNTY OF CHARLESTON,

The foregoing instrument was acknowledged by me this a? i day of March, 2012,
by Mary Alice Miller, Member, as the duly authorized signatories for Miller Group Properties,

Iﬁongagor
Foppoin it 5 Wd (Seal)

NOTARY PUBLIC FOR SOUTH CAROLINA ~
My Commission Expires: 27ty é/ 20/ &
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EXHIBIT A

ALL that parcel, tract and picce of land in the County of Charleston, State

of South Carolina beginning Eleven Hundred Fifty (1,150°) feet north of .

Highwayl62 on Highway 17; thence for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56") feet in a northerly direction to a point,
thence for Thirty-Six and Forty-Hundredths (36.40°) fcet in a northerly
direction to a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06°) to point; thence in a northerly dircction for
Fifteen (15%) fcet to a point; thence for Twenty-Five (25°) feet in an
easterly direction (o a point; thence in a northerly direction for One
Hundred Twenty-Seven and Ninety-Nine-Hundredths (127.997) feet to a
point; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.20°) feet to a point; thence in a southerly direction for One
Hundred Elcven and Sixty Hundredths (111.66) féet to a point; thence in

a southerly direction for One Hundred Fourteen (114") feet to a point;
thence in a southerly direction ‘for Two Hundred Eighty-Eight and

Fourteen-Hundredths (288.14°) feet to a point; thence in a westerly
direction for Eighty-Two (82") feet to the beginning point. -

Further being the same property bounded on the North by Wallace Creek,
on the East and South by the lands of Ernest C. Seel, et al, and on the West
by U. S. Highway 17 (Savannah Highway).

BEING the same premises conveyed to the grantor herein by deed from
Peter Miller as Trustee of the Peter Miller Living Trust dated December

31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263.

TMS:244-00-00-122
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, TlTLE N%'HNED

STATE OF SOUTH CAROLINA,

WARRANTY DEED

COUNTY OF CHARLESTON,

WHEREAS, Miller Group Properties, LLC owns a SO% interest in the below described property;
and |

WHEREAS, Miller Group Properties, LLC desires to transfer its 50% interest as follows: JLJ, LLC,
a forty (40%) percent interest, and PMC, LLC a ten (10%) percent interest: and

WHEREAS, the grantor hereby informs the grantees the property interest conveyed and the property

described in Exhibit A is subject to a Mortgage recorded in Book S650 at Page 250 in the RMC Office -

. for Charleston County, South Carolina.

KNOW ALL MEN BY THESE PRESENTS, THAT Miller Group Properties, LLC.
(Grantor) in the State aforesaid, for an in consxderatlon of the sum of Five and 00/100 ($5.00) Dollars
to Grantor in hand paid at and before the sealing of these presents by Grantees in the State aforesaid,
the recelpt of whereof is hereby acknowledged, have granted, bargained, sold and released and by these
presents do grant, bargain, sell and release unto said JLJ, LLC, a forty (40%) percent interest, and PMC,

LLC a ten (10%) percent interest, the following described property:

See: Exhibit A---for legal description of Lot A

TMS #: 244-00-00-122
Grantee's Address: 5972 McKay Road, Ravenel, SC 29470

Together with all and singular the rights, members, hereditaments and appurtenances to the said

premises belonging, or in anywise incident or appertaining.
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TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the
said JLJ, LLC, a forty (40%) percent interest, and PMC, LLC a ten (10%) percent interest, its/their

successors and assigns forever.

« 2 6d : 805 64 £920 %8 JWY

AND, Grantor does hereby bind itself and its successors and a._ssigns, to warrant and forever
defend, all and singular, the said Premises unto the grantees 'against ourselves andb its successors or
assigns and any person or persons whomsoever lawfully claiming or to claim the same, or any part
thereof.

WITNESS the hand(s) and seal(s) of the Grantor this ﬂﬁy of Nﬂrx-in the year of our
Lord_ two thousand twelve and in the two hundredth thirty—ﬁfth year of the Sovereignty aﬁd

- Independence of the United States of America. |

Signed, Sealed and Delivered
in the Presence of

// Miller Group Properties, LLC.,
W _ By: 7}/( QZ(A& ZZ!/LeULf/(SeaI)

Mary\KllceﬂMlller, Member

T |
| %@W/A B ghoe Lo By: (Seal)

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT

COUNTY OF CHARLESTON,

The foregoing instrument was acknowledged by r'nevthis Q < day of March, 2012; by
. Mary Alice Miller, Member, as the duly authorized signatories for Miller Group Properties, LLC.

_Ly\%/éﬂ%» ,Jg : Wﬂ- (Seal)
NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: ¢ 727 4. ¢, FoI1€
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(”j ? . Miller Group Properties, LLC., 2

’ ®
. g |
XVl Q\C\J{w\, By: V\/ (Se@) 1
¥4 Miller, Member « "

_MLM{ { 4/( Vel By: (Seal)

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT
COUNTY OF CHARLESTON,
Mmoo

The foregoing instrument was acknowledged by me this ! 5[ day of Mm;iln 2012, by
Cynthia Miller, Member as the duly authorized sngnatones for Miller Group Properties, LLC.

“““ %}C@w /> MA{‘M (Seal)

NOTAE;*@JBLIC FOR SQUTH CAROLINA .
"§4y Cé)m:mssmn Expires: ﬁé?&o? 180 V' 4

/
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EXHIBIT A

ALL that parcel, tract and piece of land in the County of Charleston, State
of South Carolina beginning Eleven Hundred Fifty (1,150°) feet north of
Highwayl62 on Highway 17; thencc for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56’) feet in a northerly direction to a point,
thence for Thirty-Six and Forty-Hundredths (36.40°) fect in a northerly
direction 1o a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06°) to point; thence in a northerly dircction for
Fifteen (15') feet to a point; thence for Twenty-Five (25°) feet in an
easterly direction to a point; thence in a northerly direction for One
Hundred Twenty-Scven and Ninety-Nine-Hundredths (127.99°) feet to a
point; thence in an casterly direction for Sixty Seven and Twenty
Hundredths (67.207) feet to a point; thence in a southerly direction for One
Hundred Elcven and Sixty [Hundredths (111.66°) feet to a point; thence in
a southerly direction for One Hundred Fourteen (114') feet to a poin;
thence in a southerly direction for Two Hundred Eighty-Eight and
Fourteen-Hundredths (288.14°) feet to a point; thence in a westerly
direction for Eighty-Two (82') feet to the beginning point.

Further being the same property bounded on the North by Wallace Creek,
on the East and South by the lands of Ernest C. Seel, et al, and on the West

by U. S. Highway 17 (Savannah Highway).

BEING the same premises conveyed to the grantor herein by deed from
Peter Miller as Trustee of the Peter Miller Living Trust dated December
31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263.

TMS:244-00-00-122
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STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON

) ' AFFIDAVIT OF TAXABLE OR EXEMPT TRANSFERS
)

PERSONALLY appeared before me the undersigned, who being duly swom, deposes and says:

I have read the information on this Affidavit and I understandsuch information.

© The property being transferred by Miller Group Properties, LLC to JLJ, LLC 40% and PMC, LLC 10%
ownership interest respectively on May 14, 2012.

Check one of the following: THE DEED IS:

a. X subject to the deed recording fee as a transfer for consideration paid or to be paid in money or
money’s worth.
b. Subject to the deed recording fee as a transfer between a corporation, a partnership, or other entity

and a stockholder, partner, or owner of the entity, or is a transfer to a trist or as a distribution to a
trust beneficiary -

c. EXEMPT from the deed recording fee because (exemptions #____Explanation if required) sibling
to siblings (if exempt, please skip items 4-6 and go to item 7 of this Affidavit)

Check one of the following if either item 3(a) or item 3(b) above has been checked.

. a) The fee is computed on the consideration paid or to be paid in money or money’s worth in the
amount of $ :
b) | The fee is computed on the fair market value of the realty which is &
c) X The fee is computed on the fair market value of the realty as established for property tax purposes

which is $436,000.00 (i.e s of $872,000.00 the tax assessed value) .

Check YES X or NO to the following: A lien or encumbrance existed onthe land, tenement, or realty

before the transfer and remained on the land, tenement or realty after the transfer. .1f “YES”, the amount of the
outstanding balance of this lien or encumbrance is$434.059.00, See: Mortgage Modification recorded
simultaneously herewith which modifies a Morigage from Miller Group Properties, LLC to Marilyn L. Dillion dated
2/5/08 recorded in Book S650 at Page 250 on 2/7/08.

The DEED Recording Fee is computed as fo’llows:

a. $ 436,000.00 the amount listed in item 4 above.
b. $ 434,059.00 the amount listed in item S above (no amount place zero)
c. $_1941.00 Subtract line 6(b) from line 6(a) and place the result.

The deed recording fee is based on the amount listed on Line 6(c) above and the deed recording fee due is $7. 40 plus 10.00
Recording fee

As required by Code Section 12-24-70, [ state that | am a responsible person who was connected with the transaction as:
A Ho N 67

1 understand that a person requxred to furnish this affidavit who willfully furnishes afalse or fraudulent affidavit is not guilty

of a misdemeanor and, upon conviction, must be fined not more than one ¢ dollacgror imprisoned not more than one
year, or both. M

= § 6d: 80 6d £920 %9 DWY

Pu?daﬁfer, m Legal'Re/presentative of the Purchaser, or other
Responsible Person connected with the Transaction.

6 17].&.49.&.(./34/

Print or Type Name Here

SWO ’}J to before methis : ' ' . !

day of le/ocy 2012

A&~ Llpeet~L —

Notary Public for South €

arolina
My Commission Expires: ﬁé 22N (% . 52 0/{

-~/
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!
STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Peter Miller, Mary Alice Miller, Mary Alice
Miller as Trustee of Mary Alice Miller Living
Trust, Miller Group Properties, LLC and C-
Miller Properties, LLC,
Plaintiffs,
V.
Marilyn L. Dillon and JLJ, LLC,
Defendants;
and
Marilyn L. Dillon,
Third-Party Plaintiff,
V.

PMC, LLC,

Third-Party Defendant.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

C/ANO.: 2015-CP-10-3389

)

ANSWER, COUNTERCLAIM, CROSS-
CLAIM AND THIRD-PARTY
COMPLAINT

(Non-Jury)
(Foreclosure)

(Deficiency Demanded)

FIL

SEP 17 2015

JULIE J. ARMSTRONGZ
CLERK, C.P & G.S. -

NOW COME Marilyn L. Dillon and JLJ Associates, LLC (incorrectly named above as

JLJ, LLC) (collectively “Defendants”), by and through their undersigned counsel, who hereby

allege and state as follows:

FOR A FIRST DEFENSE

1. Each and every allegation contained in the Plaintiffs’ Complaint not hereinafter

admitted, qualified or otherwise explained is denied and strict proof thereof demanded.
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2. Defendants admit only so much of the allegations contained in paragraphs 1, 2,
and 3 of Plaintiffs’ Complaint as are a matter of public record. The remaining allegations

contained therein are denied and strict proof thereof demanded.

3. Defendants admit the allegations contained in paragraph 4 of Plaintiffs’
Complaint.
4. Defendants deny the allegations contained in paragraph 5 of the Plaintiffs’

Complaint and affirmatively assert that JLJ Associates, LLC is a limited liability company
organized and éxisting under the laws of the State of South Carolina.

5. Defendants admit the allegations of paragraphs 6 and 7 of Plaintiffs’ Complaint.

6. In response to the allegations of payagraphs 8,9, and 10 of Plaintiffs’ Complaint,
Defendants Acrave reference to the documents referred to .therein and deny any allegations
‘inconsistent therewith.

7. Defendants admit onlyAso much of the allegations contained in paragraph 11 of
Plaintiffs’ Complaint as are a matter of public record. The remaining allegations contained
thereiﬁ are denied and strict proof thereof demanded. |

8. In response to the allegations of paragraph 12 of Plaintiffs’ Complaint,
Defendanté crave reference fo the -documents referred to therein and deny any allegations
" inconsistent therewith.

9. Defeﬁdants admit only so much of the allegations contained in paragraph 13 of

Plaintiffs’ Complaint as are a matter of public record. The remaining allegations contained

therein are denied and strict proof thereof demanded. Defendants specifically deny that the

conveyance referenced in paragraph 13 was in anyway partial satisfaction of the debt evidenced

by the Promissory Note dated June 1, 2006 as modified.

63



10. In response to the allegations contained in paragraph 14, each and every
admission, qualiﬁcation: explanation, denial 'apd defense set forth herein is repeated and re-
alleged as if in verbatim.

11.  Defendants deny the allegations of paragraphs 15, 16, 17, and 18 including all
subparts thereof.

FOR A SECOND DEFENSE

12. Plaintiffs’ claims are barred by the Statute of Frauds.

FOR A THIRD DEFENSE

13.  Plaintiffs’ claims are barred by the applicable statute of limitations.

FOR A FOURTH DEFENSE

14, Plaintiffs’ claims are barred by the doctrine of laches.

FOR A FIFTH DEFENSE

15. Plaintiffs’ claims are barred by the doctrine of unclean hands.

FOR A SIXTH DEFENSE
16. Plaintiffs’ claims are barred by the doctrine of estoppel.

FOR A SEVENTH DEFENSE

17 Plaintiffs’ claims are barred by the doctrine-of waiver.

FOR AN EIGHTH DEFENSE AND BY WAY OF COUNTERCLAIM, CROSS-CLAIM
AND THIRD-PARTY COMPLAINT

18. To the extent that they are not inconsistent, the allegations, claims, defenses,
denials, admissions, explanations and qualifications contained in the preceding paragraphs are
repeated and re-alleged-herein as if'in verbatim. |

19. Third-Party Plaintiff, Marilyn L. Dillon (hereinafter “Dillon”) is a citizen and -

resident of the State of Maryland.
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20. Upon information and belief, Third-Party Defendant PMC, LLC (“PMC”) is a
limited liability company organized and existing under the laws of the State of South Carolina
and doing business in Charleston County.

21. The following parties to this action have or may claim an interest in the real
property which is the subject of this Action (“Subject Property™), all of whose interests in the
Subject Property are junior, subordinate and subject to Dillon’s Mortgage referenced herein:

a. JLJ Associates, LLC (“JLJ”) by virtue of that certain deed from Miller Group
Properties, LLC (“Miller Group”) to JLJ, LLC and PMC dated March 23,
2012 and May 14, 2012 and recorded July 11, 2012 in the office of the RMC
for Charleston County in Deed Book 263 at page 508;

b. PMC by virtue of that certain deed from Miller Group to PMC and JLJ dated
May 14, 2012 and recorded July 11, 2012 in the office of the RMC for
Charleston County in Deed Book 263 at page 508;

¢. C-Miller Properties, LLC-(“C-Miller”) by virtue of that certain deed dated
December 28, 2006 and recorded on December 29, 2006 in the office of the
RMC for Charleston County in Book H 610 at page 775; and '

d. Miller Group by virtue of any interest it may have retained in the Subject
Property.

22. Upon information and belief, the deed from Miller Group contains a scrivener’s
error mistakenly identifying JLJ Associates, LLC as JLJ, LLC, it was the intention of Miller
~ Group to convey the Subject Property to JLJ Associates, LLC and the conveyance to JLJ
Associates, LLC is a valid conveyance.

23. On or about June 1, 2006, Peter Miller, Mary Alice Miller, Mary Alice Miller, as
Trustee of the Mary Alice Miller Living Trust,- and Miller Group (collectively, “Borrower™)
made, executed and delivered to Dillon a promissory note (“Note”) in the original principal sum

of Three Hundred Sixty Thousand and 00/100s ($360,000.00) dollars together with interest
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thereon at a rate of seven and 00/100ths (7.00%) percent per annum. The other terms and
conditions are set forth more fully therein and reference is craved to said Note for its terms.

24. Thereafter, to better secure the Note and the sums loaned thereunder, Miller
" Group .and C-Miller made, executed and delivered to Dillon a mortgage (“MOrtgagc’/’) dated
February S, 2008 and recorded on February 7, 2008 in the office of the RMC for Charleston
County in Book S 650 at bage 250.

25. Said Mortgage constitutes a first priority lien on the Subject Property which is
described herein below:

ALL that parcel, tract and piece of land in the County of
Charleston, State of South Carolina beginning Eleven Hundred
Fifty (1,150) feet north of Highway162 on Highway 17; thence for
Two Hundred Ninety-Seven and Fifty-Six-Hundredths (297.56)
feet in a northerly direction to a point, thence for Thirty-Six and
Forty-Hundredths (36.40) feet in a northerly direction to a point,
thence easterly direction for Twelve and Six Hundredths feet
(12.06) to point; thence in a northerly direction for Fifteen (15) feet
to a point; thence for Twenty-Five (25) feet in an easterly direction
to a point; thence in a northerly direction for One Hundred
Twenty-Seven and Ninety-Nine-Hundredths (127.99) feet to a
point; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.20) feet to a point; thence in a southerly direction
for One Hundred Eleven and Sixty Hundredths (111.66) feet to a
point; thence in a southerly direction for One Hundred Fourteen
(114) feet to a point; thence in a southerly direction for Two
Hundred Eighty-Eight and Fourteen-Hundredths (288.14) feet to a
point; thence in a westerly directien for Eighty-Two (82) feet to
the beginning point. .

Further being the same property bounded on the North by Wallace
Creek, on the East and South by the lands of Ernest C. Seel, et al,
and on the West by U. S. Highway 17 (Savannah Highway).

BEING the same premises conveyed to the Miller Group
Properties, LLC herein by deed from Peter Miller as Trustee of the
Peter Miller Living Trust dated December 31, 1999 dated August
30, 2002 and recorded in the RMC Office for Charleston County in
Book U419, Page 263. This also being the same property
conveyed to C-Miller Properties, LLC by deed dated December 28,
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2006 and recorded December 29, 2006 in the office of the RMC
for Charleston County in Book H610 at page 775, said deed
conveying a one-half (1/2) interest in and two the above-described
property. This also being the same property conveyed to JLJ, LLC
and PMC, LLC by deed dated May 14, 2012 and recorded on July
11, 2012 in the office of the RMC for Charleston County in Book
263 at page 508, said interest being the remaining one-half (1/2)
interest in the property.

TMS: 244-00-00-122

26. . Thereafter, Miller Group made, executed and delivered to Dillon an Interest Only-
Modified Promissory Note (“Modified Note™) dated March 23, 2012 in the face amount of Four
Hundred Thirty-Four Thousand Fifty-Nine and 00/100s ($434,059.00) dollars together with
interest thereon at the rate of seven and 00/100ths (7.00%) percent per annum wherein and
whereby the parties agreed to modify the terms of the Note as set forth more fully in the
Modified Note. The other terms and conditions of the Modified Note are incorporated herein by
reference.

27.  Concurrent with the execution and delivery of Modified Note, Dillon and Miller
Group executed and caused to be recorded a Modification of Mortgage Agreement (“Mortgage
Modification”), the same being dated March 23, 2012 and recorded on July 11, 2012 in the office
of the RMC for Charleston County in Book 263 at page 507.

28.  Said Mortgage Modification sets forth in summary fashion the terms of the
Modified Note and confirmed that the Mortgage continued to secure repayment of the Modified
Note which is the subject of this Action.

29. According to the terms and conditions of said Note and Mortgage it is provided
- that in the event of default in the payment of any installment when due, and if such default is not

made good prior to the due date of the next such installment, the entire principal and accrued

interest shall at once become due and payable without notice at the option of the holder, and if
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the same should be placed in the hands of any attorney for collection, -all costs of collection,.
including a reasonable attorney’s fee, would be secured by.the said Mortgage as'a part of the
debt secured thereby.

30. That under the terms and conditions- of said Note and Mortgage, it is provided
tha\t, together with, and in addition to, the monthly payments of principal and interest payable
under the terms of the Note secured thereby, the mortgagor will pay to the mortgagee, on the
payment due date each month until the said Note is {ully paid, certain additional sums, including
but not limited to, certain amounts for fire and other hazard insurance and taxes and assessments
due on the Subject Property.

31.  Further, under the terms and conditions of said Note and Mortgage, it was agreed
that 'the mortgagor would pay all taxes, assessments, water rates and other g(‘)vemmental or
municipal charges, fines or impositions for which provisions were not otherwise made, and if
they failed to do so, the mortgagee might pay same, which amount, together with interest
thereon, would be securgd by said Mortgage.

32.  According to the terms of said Note and Mortgage, and as additional security, the
mortgagor assigned all rents, issues aqd profits of the Subject Property from and after any default
thereunder, and should legal proceedings be instituted pursuant to said Mortgage, the mortgagee,
1ts successors or assigns, was giAven the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the
execution of his trust as a Receiver, shall apply the residue of the rents, issues and profits, toward
the debt secured by said Mortgage.

33. The Modified Note and Mortgage, as modified, are in default and there is

currently due and owing the following amounts:
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Principal: $434,059.00

Interest through August 26, 2015: $106,053.10
Late Fees: $650.00
Insurance 2014: A $3,205.95

Total Secured by Note and Mortgage: $543,958.05

Together with any late fees, other charges and additional interest on said amounts that
may accrue from and after August 26, 2015, as well as ail éosts and expenses incurred in
enforcing the provisions of said Modified Note and Mortgage, including a‘ttorney’s fees and
costs.

34, Dillon specifically derﬁands her right to a deficiency judgment against Defendant
Miller Group and further demands an immediate entry of judgment against Defendant Miller
Group pursuant to S.C. Code Ann. § 29-3-650. |

35.  Upon information and belief, certain costs for the preservation of the Subject
Property»may have been incurred by Dillon as a result of this delinquency, and Dillon is
informed and believes she is entitled to reimbursement for such charges, if any.

36. This action concerns a commercial note and mortgage, the Subject Property i.s not,
upon information and belief, owner-occupied by the Mortgagor, and, therefore this foreclosure
action is not subject to the provisions of the Administrative Order issued on May 2, 2011, by the

Honorable Jean H. Toal of The Supreme Court of Soufh Caroiina or the Home Affordable
Modification Program.
WHEREFORE, Defendants and Third-Party Plaintiff would respectfully pray this Court |

for the following relief:
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Dismiss the Plaintiffs’ claims with prejudice;

Determine the rights of the parties hereto;

Determine and ascertain the amount due upon the said Note, Modified Note and
Mortgage together with attorney’s fees and costs of this aqtion;

Enter a judgment immediately, pursuant to \S.C. Code Ann. § 29-3-650, against
Miller Group Properties, LLC for the amount due on the Note and Mortgage,
together with interest at the rate set forth in thé Note, plus all costs of collection,
'including attorney’s fees; |

Declare the Mortgage dated February §, 2008 and recorded on February 7, 2008

in Book S 650 at Page 250 in the RMC for Charleston County to be a first priority
lien on the Subject Property, senior and superior to any and all interests in the

Subject Property claimed by the Plaintiffs, JLJ and PMC;

Award Dillon a judgmeﬁt of forec‘losure for the amount so found to be due and
owing on the Modified Note and Mortgage, together with any taxes or insurance
premiums which may be due, with a reasonable sum as attorney’s fees and for the
" costs of this action;

Sell the Subject Property under the direction of' this court, bar the equity of
redemption, and apply the proceeds as follows:

(D First, to the costs and expenses of the within action and sale;

2) Second, to the payment and discharge of the amount due on the Modified

Note and Mortgage, together with attorney’s fees as aforesaid;

3) Third, the surplus, if any, be distributed according to the law;
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h. Enter an order directing and empowering the Sheriff of Charleston County, South
Carolina, to place the successful purchaser at said foreclosure sale in possession
of the property hereinabove described should the same become neceésary;

1. l'Enter an order granting the appointment of a Receiver to secure and supervise the
rental of the property sought to be foreclosed;

j. Award Dillon reimbursement of all costs related to the preservation of the subject
real property incurred by Dillon as a result of the delinquency;

k. © Award Dillon a deficiency judgment against Miller Group; and

L For such other and further relief as may be just and proper.

TURNER PADGET GRAHAM &.LANEY, P.A.

[an D. McVey, SC Bar No. 71196
P.O. Box 1473 .
Columbia, South Carolina 29202
Tel: (803)227-4267

Fax: (803)400-1564

E-mail: imcvey/@turnerpadget.com

Counsel for Defendants and Third-Party Plaintiff

August 26, 2015
Columbia, South Carolina

10
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON ) CASE NO. 2015-CP-10-3389

PETER MILLER, MARY ALICE
MILLER, MARY ALICE MILLER, AS
TRUSTEE OF MARY ALICE MILER
LIVING TRUST, MILLER GROUP
PROPERTIES, LLC, AND C-MILLER
PROPERTIES, LLC

Plaintiffs
, REPLY
VS. . E
e
MARILYN L. DILLON AND JLJ, LLC P 92 ,:;
\ P t:)-’,\ 3
Defendants - Tﬂ
‘ @ [@Xit] = Yy t”
and O%% ~

MARILYN L. DILLON
Third-Party Plaintiff
Vs.

PMC, LLC

A0 7
g
Wi

Third-Party Defendant.

Now come the Plaintiffs, and by way of Reply to the Counterblaims by the
Defendants, allege and say as follows:

FOR A FIRST DEFENSE

(General Denial)
1. Each allegation of the Counterclaim is denied unless otherwise admitted,

qualified, or explained. °
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FOR A SECOND DEFENSE
(Response to Allegations)

2. The allegations of Paragraph 18 require no résponse.

3. The allegations of Paragraph 19 are admitted.

4. Plaintiffs are without sufficient kno~wlledge and information with which to form
a belief as to the allegations of Paragraph 20, and therefore deny the same.

5. The allegations of Paragraph 21 are admitted.

6. The allegations of Paragraph 22 are denied, and Plaintiffs affirmatively state
that it was the intention that the Subject Property be éonveyed to Marilyn L. Dillon or her
designee.l ’

7. Answering Paragraphs 23 and 24, Plaintiffs crave reference to the documents
and instruments mentioned and set forth therein fogether with the public records of
Charleston County.

8. The allegation of Paragrap‘h' 25is a chclusion of law which Plaintiffs are
neither required to admit nor deny.

9. Answering Paragraph 26, Plaintiffs crave reference to the documents and
instruments mentioned and set forth therein together with the public records of
Charleston County, but affirmatively allege and state that Peter Miller, Mary Alice Miller,
Mary Alice Miller, as Trustee of the Mary Alice Miller Living Trust, and C-Miller‘
Properties, LLC, did not consent to and did not execute the “Modified Note.” Further,

Plaintiffs affirmatively allege that Mary Alice Miller did not have sole corporate authority

to execute the “Modified Note” on behalf of Miller Group Properties, LLC.
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10. Answering Paragraph 27, Plaintiffs crave reference to the documents and
instruments mentioned and set forth therein together with the public records of
Charleston Count)‘/, but affirmatively allege and state that\Peter Miller, Mary Alice Miller,
Mary Alice Miller, as Trustee of the Mary Alice Miller Living Trust, and C-Miller
Properties, LLC, did not consent to and did not execute the “Mortgage Modification.”
Further, Plaintiffs affirmatively allege that Mary Alice Miller did not have sole corporate
authority to execute the “Mortgage Modification” on behalf pf Miller Group Properties,
LLC.

11. Answering Paragraphs 28, 29, 30, 31, and 32, Plaintiffs crave reference to
the documents and instruments mentioned and set forth therein together with the public
records of Charleston County.

12. The allegations of Paragraphs 33, 34, and 35 are denied.

13. The allegations of Paragraph 36 are admitted. |

FOR A THIRD DEFENSE

(Accord and Satisfaction)
14. Plaintiffs .restate all defenses set forth above as fully as if 'ihcorporated‘
herein.
| 15. That subsequent to the execution of the Promissory Note and Mortgage,
Plaintiffs and Defendants agreed that the borrower's obligation under the Promissory
Note would be reduced an ultimately satisfied by the conveyance of certain real
properties to the Defendants. This agreement constitutes an Accord between the

parties.
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16. That on May 4, 2011, and on May 14, 2012, and in consideration of the
Accord between the parties, Plaintiffs conveyed or caused to be conveyed certain real
properties to the Defendants by deeds recorded in Book 0189 at page 097 and Book
0263 at page 508.

17. That the foregoing constitutes an Accord and Satisfaction between the
parties, thereby discharging all of the Plaintiffs’ obligations to the Defendants.

FOR A FOURTH DEFENSE

(Payment)

18. Plaintiffs restate all defenses set forth above as fully as if incorporated
herein.

19. Thaton May 4, 2011, and on May 14, 2012, and as consideration for the
payment and satisfaction of the Promissory Note, Plaintiffs conveyed or caused to be
conveyed certain real properties to the Defendants by deeds recorded in Book 0189 at
page 097 and Book 0263 at page 508.

20. That the foregoing constitutes payment of all of the Plaintiffs’ obligations to |

the Defend‘ants.

FOR A FIFTH DEFENSE
(Waiver)
21. Plaintiffs restate all defenses set forth above as fully as if incorporated

herein.

22. That on May 4, 2011, and on May 14, 2012, and as consideration for the
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conveyed certain real properties to the Defendants by deeds recorded in Book 0189 at
page 097 and Book 0263 at page 508.

23. That based upon the foregoing, Defendants’ claims are barred by the
doctrine of Waiver.

FOR A SIXTH DEFENSE

(Invalidity/lllegality)

24. Plaintiffs restate all defenses set forth above as fully as if incorporated
herein. |

25. Plaintiffs, Peter Miller, Mary Alice Miller, and Mary Alice Miller, as Trustee of
the Mary Alice Miller Living Trust were and are the only borrowers/obligors legally and
enforceably indebted to the Defendants under the Promissory Note. That Mary Alice
Miller did not have sole cdrporate authority to execute the Promissory Note on behalf of
Miller Group Properties, LLC. |

‘26. That Plaintiffs, Peter Miller, Mary Alice Miller, Mary Alice Miller, as Trustee of
the Mary Alice Miller Living Trust, and C Miller Properties, LLC, did not consent to and
did not execute the “Modified Note.”

27. That Mary Alice Miller did not have sole corporate authority to execute the
- “Modified Note” and/or the “Mortgage Modification” on behalf of Miller Group Properties,
LLC, and did not have corporate authority to bind Miller Group Properties, LLC

28. That by reason of the foregoing, the Promissory Note is not binding or
enforceable against Miller Grolup Properties, LLC, and the “Modified Note” and

~ “Mortgage Modification” are null, void, and of no force and effect.
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FOR A SEVENTH DEFENSE

(Failure to Mitigate)
29. Plaintiffs restate all defenses set forth above as fully as if incorporated
herein.
30. Defendants’ alleged damages, if any, should be denied, extinguished, or
otherwise modified by their failure to mitigate.

FOR AN EIGHTH DEFENSE

(Statute of Limitations)
(Section 15-3-530(1))
31. Plaintiffs restate all defenses set forth above as fully as if incorporated
heréin.
32. The only binding monetary obligations to the Defendant Dillon arise out of
the Promissory Note dated June 1, 2006.
33. That the aforesaid Promissory Note matured on May 31, 2009.
34. That the Defendants’ claims in this action are barred by virtue of Section 15-

3-530(1), Code of Laws of South Carolina, 1976, as amended.

FCR A NINTH DEFENSE
| (Merger)
35. Plaintiffs restate all defenses set forth above as fully as if incorporated
herein.

36. Subsequent to the execution of the mortgage dated January 2, 2008,

_ recorded in Book S650 at page 250, Defendants acquired a 40% interest in the
mortgaged premises by deed recorded in Book 0263 at page 508.
6



37. That by virtue of the foregoing, there has been a merger of title by deed

such that the subject mortgage is now void and unenforceable.

FOR A TENTH DEFENSE
(Reservation and Non-Waivér)

38. Plaintiffs restate all defenses set forth above as fully as if incorporated
herein.

39. Defendants hereby give notice that they intend to rely onn such other
defenses as may become available or appear during discovery.in this case or
otherwise, and hereby reserve the right to amend this Answér to assert any such
deféﬁses.

PRAYER FOR RELIEF

WHEREFORE, having fully answered Defendants’ Counterclaims, Plaintiffs pray
that the same be dismissed, together with all costs and-expenses incurred in defending

this action.

. C. Bar No. 4903
One Cool Blow Street, Suite 201
Charleston, South Carolina 29403
843-724-1054
john@jromanlaw.com

Attorney for Plaintiffs
Charleston, South Carolina
September ‘_&_if,’201 5
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Peter Miller, Mary Alice Miller, Mary Alice
Miller, as Trustee of Mary Alice Miller Living
Trust, Miller Group Properties, LLC, and C-Miller
Properties, LLC,

(] Plaintiff

V.

Marilyn L. Dillon and JLJ, LLC,
X Defendants.

and

Marilyn L. Dillon
Third-Party Plaintiff
VSs.

PMC, LLC

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL DISTRICT

CASE NO. 2015-CP-10-3389

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

R N R A T G N I N N N N N

PlaintifDs Attorney:

John E. Romanosky, Jr., Bar No. 4903
Address:

One Cool Blow Street, Suite 201
Charleston, SC 29403 :
phone: 843-724-1054 fax:

e-mail: john(@jromanlaw.com other:

Defendant’s Attorney:

lan D. McVey, Bar No. 71196

Address:

-Turner, Padget, Graham & Laney, P.A.
P.O. Box 1473

Columbia, SC 29202

phone: 803-227-4267 fax: 803-400-1564
e-mail: imcvey@turnerpadeet.com other:

] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1T)
[1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and ITI)

SCCA/233 (11-03)
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SECTION I: Hearing Information
Nature of Motion: Defendants’ Expedited Motion for Appointment of a Receiver
Estimated Time Needed: 15 minutes Court Reporter Needed: [ ] YES / [X] NO

SECTION II: Motion/Order Type
£ Written motion attached
[[] Form Motion/Order

[ hereby move for relief%ﬂhem@ﬁnh in the attached proposed order.
' June 28,2016

SignatureT)f Attérney for [_|Plaintiff / [X]Defendant Date submitted

SECTION III: Motion Fee
& PAID ~ AMOUNT: $25.00
[J EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) (] Domestic Abuse or Abuse and Neglect
[] Indigent Status ~ [] State Agency v. Indigent Party
[ Sexually Violent Predator Act (] Post-Conviction Relief
(] Motion for Stay in Bankruptcy
] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or, reduced to writing from motion
made in open court perJudge s instructions

Name of Court Reporter:

(] Other:

JUDGE’S SECTION
[_] Motion Fee to be paid upon filing of the attached

order. : JUDGE
(] Other:

CODE: Date:

CLERK'’S VERIFICATION
Date Filed:

Collected by:

[ ] MOTION FEE COLLECTED:
] CONTESTED — AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON - ) Civil Action No. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER,
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,
LLC,

Plaintiffs,
vs.

MARILYN L. DILLON AND JLL LLC, - ) fpppNp ANTS’ EXPEDITED MOTION

FOR APPOINTMENT OF A RECEIVER
Defendants _

and
MARILYN L. DILLON
Third-Party Plaintiff
Vs. |

PMC, LLC

N’ N’ N’ N’ N’ S’ S N’ N N N N N N N N S N N N S N N N N

TO JOHN E. ROMANOSKY, ATTORNEY FOR THE PLAINTIFES AND THIRD PARTY
DEFENDANT: '

‘PLEASE TAKE NOTICE THAT the Marilyn L. Dillon (“Dillon”) and JLJ, LLC
(“JLI”)(collectively, “Defendants”); through their undersigned attorney, hereby moves this
Codrt, pﬁrsuant to Rule 66, SCRCP, S.C. Code Section 15-65-10, et seq., and the general law of '
South Carolina, for an order appointihg a suitable and proper entity as receiver for the mortgaged
premises as described in the Complaint in the foregoing action. This motion is based upon the

foregoing authority and the following:
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1. | Dillon holds a first priority lien on the real property which is the subject of the
above-captioned action (“Subject Property”) by virtue of that certain mortgage given by Miller
Group Properties, LLC and C-Miller Properties, LLC dated February 5, 2008 and recorded in the
office of the Register of Mesne Conveyances for Charleston County on February 7, 2008 in

N

Book S650 at page 250. \

2. JLJ is a forty (40%) percent owner of the Subject Property pursuant to that certain
deed from Millér Group Properties, LLC to JLJ and PMC, LLC recorded on July 11, 2012 in the
office of the RMC for Charleston County in Book 0263 at page 508.

3. Upon information and belief, there are various tenants renting the Subject
Property which are paying funds to the Plaintiffs.

4. Heretofore, Plaintiffs have refused to apply these sums collected to the
outstanding debt or make any payments to JLJ as forty (40%) percent owner of the Subject
Property.

5. Defendants are informed and believe that portions of the Subject Property are in
severe states of disrepair and the funds collected are not being used to maKe the repairs necessary
to preserve the Subject Property.

6. Further, Plaintiffs have informed Defendants that they do not intend to renew the
insurance for the Subject Property.

As such, Defendants would respectfully request that a receiver be appointed to take such
actions as may be necéssary to collect the rents, preserve the Subject Property and such other

actions as may be authorized by South Carolina law and this Honorable Court. Pursuant to S.C.

Code Section 15-65-20, Plaintiff respectfully requests that after five (5) days have passed from
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the time of service upon the Plaintiffs herein, if no motion for a hearing on this appointment has
been filed, the Court proceed immediately with the appointment of a receiver in this matter.
Respectfully submitted,

TURNER, PADGET, GRAHAM & LANEY, P A.

By:

“Tan D. McVey

PO Box 1473

Columbia, South Carolina 29202
Tel. (803)227-4267

Fax (803)400-1564

E-mail: imcvey@turnerpadget.com

» Attofneys for Defendants

June 27,2016
Columbia, South Carolina
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STATE OF SOUTH CAROLINA )

)
COUNTY OF CHARLESTON )
PETER MILLER, MARY ALICE
MILLER, MARY ALICE MILLER, AS
TRUSTEE OF MARY ALICE MILER
LIVING TRUST, MILLER GROUP
PROPERTIES, LLC, AND C-MILLER
PROPERTIES, LLC

Plaintiffs

VS.

MARILYN L. DILLON AND JLJ, LLC

Defendants

- and

MARILYN L. DILLON
Third-Party Plaintiff

Vs.

PMC, LLC

Third-Party Defendant.

N Nt St St Nt S St st Nl St St it ot et vt St s N i st it ot g gt s et e’

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL DISTRICT
CASE NO. 2015-CP-10-3389

RETURN TO DEFENDANTS’
MOTION FOR APPOINTMENT
OF A RECEIVER

oo
-

ﬁg [TYeE

Hd 1= 9102

.
.

Now come the Plaintiffs, and» by way of Return to Defendants’ Motion, allege and

say as follows:

1. The allegations of Paragraphs 1, 2, and 3 are admitted.

2. The allegations of Paragraphs 4, 5, and 6 are denied.

3. By way of further response to the motion, Plaintiffs allege that they have

offered and consented to Defendants receiving and collecting all rents associated with
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the property, subject only to the condition that Defendants also pay all charges and

-expenses associated with the property.

4. Plaintiffs believe that the appointment of a receiver is unnecessary and/will
result in additional expense to all parties.

WHEREFORE, Plaintiffs request thatD

hn E-Rémanosky, Jr.

S. C. Bar No. 4903

One Cool Blow Street, Suite 201
Charleston, SC 29403
843-724-1054
john@jromanlaw.com

Charleston, South Carolina
July 1, 2016. - Attorney for Plaintiffs



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Peter Miller, Mary Alice Miller, Mary Alice Miller, as
Trustee of Mary Alice Miller Living Trust, Miller Group
Properties, LLC, and C-Miller Properties, LLC,

Plaintiff,
vs.

Marilyn L. Ditlon, et al., .
Defendants.

IN THE COURT OF COMMON PLEAS

Plaintiff’s Attorney:
[an D. McVey
(SC Bar No. 71196)
Address: Post Office Box 1473
Columbia, SC 29202
Phone: 803-227-4267 Fax: 803-400-1564
E-mail: Other:

)
) .
) CASE NO.: 2015-CP-10-3389
)
) MOTION AND ORDER INFORMATION
) FORM AND COVERSHEET
)
)
)
)
)
)
Defendant’s Attorney:
, Bar No
Address:
Phone: Fax
E-mail: Other:

0 MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I11)
& FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and I11)
& PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and IIT)

SECTION I: Hearing Information

Nature of Motion: Motion for Summary Judgment
Estimated Time Needed:

Court Reporter Needed:

O YES/ ONO

SECTIONII: Motion/Order Type

3 Written motion attached
i Form Motion/Order

[ hereby move for rw«mﬂ as set forth in the attached proposed order.
07/2%/1b

Signature/e(ﬁtomey for & Plaintiff/ O Defendant

Date submitted

SECTION III: Motion Fee

M PAID - AMOUNT:
O EXEMPT:
(check reason)

$25.00

O Indigent Status

0 Rule to Show Cause in Child or Spousal Support

O Domestic Abuse or Abuse and Neglect

0 State Agency v. Indigent Party
0O Sexually Violent Predator Act

O3 Post-Conviction Relief

O Motion for Stay in Bankruptcy

(J Motion for Publication

O Motion for Execution (Rule 69, SCRCP)

O Proposed order submitted at request of the court; or,

Name of Court Reporter:
3 Other:

reduced to writing from motion made in open court per judge’s instructions

JUDGE’SSECTION

O Motion Fee to be paid upon filing of the attached order. | JUDGE CODE

O Other: Date: , 20
CLERK’S VERIFICATION

Collected by: Date Filed: _ , 20

00 MOTION FEE COLLECTED: $
CONTESTED- AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

&

PETER MILLER, MARY ALICE MILLER,)
MARY ALICE MILLER, AS TRUSTEE ) |
OF MARY ALICE MILLER LIVING

TRUST, MILLER GROUP PROPERTIES,

LLC, AND C-MILLER PROPERTIES,
LLC,.

Civil Action No. 2015-CP-10-3389

Plaintiffs,

61 11y 8210 910¢

VS.

MARILYN L. DILLON AND JLJ, LLC, DEFENDANTS' AND THIRD-PARTY

)

)

)

)

)

) .

)

)

g

: ) PLAINTIFF’S NOTICE OF MOTION AND
Defendants )  MOTION FOR SUMMARY JUDGMENT.

).
)
)
)
)
)

)

)
)
)
)

and
"MARILYN L. DILLON

Third-Party Plaintiff

VS, -

PMC, LLC

TO: John E. Romanosky; Counsel for Plaintiffs and thir;l-Party Defendant PMC, LLC:
YOU WILL PLEASE TAKE NOTICE that ten (10) days after service of this Notice upon
you or as sobn thereafter as counsel may be hears, counsel for the Defendants and Third-Party
i’l_aimiff will move before the presiding judge for an Order granting them summary judgment as
to all causes of action on the grounds that there is no genuine issue of material fact and

Defendants.and Third-Party Plaintiff are entitled to judgment as a matter of law.

Page 1 of 6

TPGL 7023729v1
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This motion is based upon the pleadings, discovery, affidavits, exhibits, deposition transcripts,
other admissible evidence and such mémorandum as may be submitted as well as the applicable
common law and statutory law. Further, this motion is based upon the following:

1. Defendant/Third-Party Plaintiff Marilyn L. Dillon is owner and holder of that cenéin
Modified Promissory Note (“Modified Note”) dated March 23, 2012 in the face
amount of Four Hundred Thirty-Four Thousand Fifty-Nine “and  00/100s
($434,059.00) dollars. See Exhibit A

2. Said Modified Note is a renewal and modification of that certain promissory note
(“Note”) in the original principal sum of Three Hundred Sixty Thousand and 00/100s
($360,000.00) dollars dated June 1, 2006. See Exhibit B.

3. The afore-mentioned loan is secured by a mortgage (“Mortgage”) dated February 3.

2008 and recorded on February 1, 2008 in the office of the RMC for Charleston

~

County in Book S 650 at page 250. See Exhibit C.
4. Said Mortgage constitutes a first priority lien on the below-described real property:
(“Subjeét Property™):

ALL that parcel, tract and piece of land in the County of
~ Charleston, State of South Carolina beginning Eleven Hundred
Fifty (1,150) feet north of Highway162 on Highway 17; thence for
Two Hundred Ninety-Seven and Fifty-Six-Hundredths (297.56)
feet in a northerly direction to a point, thence for Thirty-Six and
Forty-Hundredths (36.40) feet in a northerly direction to a point,
thence easterly direction for Twelve and Six Hundredths feet
(12.06) to point; thence in a northerly direction for Fifteen (15) feet
to a point; thence for Twenty-Five (25) feet in an easterly direction
to-a point; thence in a northerly direction for One Hundred
Twenty-Seven and Ninety-Nine-Hundredths (127.99) feet to a
point; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.20) feet to a point; thence in a southerly direction
for One Hundred Eleven and Sixty Hundredths (111.66) feet to a
point; thence in a southerly direction for One Hundred Fourteen
(114) feet to a point; thence in a southerly direction for Two

Page 2 of 6
TPGL 7023729v1
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wn

Hundred Eighty-Eight and Fourteen-Hundredths (288.14) feet to a
point; thence in a westerly direction for Eighty-Two (82) feet to
the beginning point. '

Further being the same properfy bounded on the North by Wallace
Creek, on the East and South by the lands of Emest C. Seel, et al,
and on the West by U. S. Highway 17 (Savannah Highway).

BEING the same premises conveyed to the Miller Group
Properties, LLC herein by deed from Peter Miller as Trustee of the
Peter Miller Living Trust dated December 31, 1999 dated August
30, 2002 and recorded in the RMC Office for Charleston County in
Book U419, Page 263. This also being the same property
conveyed to C-Miller Properties, LLC by deed dated December 28,
2006 and recorded December 29, 2006 in the office of the RMC -
for Charleston County in Book H610 at page 775, said deed
conveying a one-half (1/2) interest in and two the above-described
property. This also being the same property conveyed to JLJ, LLC
and PMC, LLC by deed dated May 14, 2012 and recorded on July
11, 2012 in the office of the RMC for Charleston County in Book

263 at page 508, said interest being the remaining one-half (1/2)

interest in the property.

TMS: 244-00-00-122

Concurrent with the ‘execution. and delivery of Modiﬁed Note, Dillon and Miller
Group executed and caused to be recorded a Modiﬁcation of Mortgage Agreement
(“Mortgage Modification”), the same being dated March 23, 2012 and recorded on .
July 11, 2012 in the office of the RMC for Charleston County in Book 263 at page
507. See Exhibit D. |
As is set forth in the derivation above, the titleholders of fecord of the Subject
Property are C-Miller Properties, LLC, JLJ Associates, LLC (incorrectly named as
JLJ, LLC) and PMC, LLC. See Exhibits E and F.
Each of the conveyances were made subject to the Mortgage, and, in fact, the deed to

JLC Associates, LLC and PMC, LLC expressly states:

Page 3 of 6
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WHEREAS, the grantor hereby informs the grantees the property interest
conveyed and the property described in EXHIBIT A is subject to a Mortgage
recorded in Book S650 at Page 250 in the RMC Oftice for Charleston County,
South Carolina.
See Ex_hil:)it. F.
8. Plaintiffs” Complaint allgges that the convey;;n,ce of the Subject Property to JLJ
Associates, LLC was in partial or total satisfaction of the debt secured by the
Mortgage.
' 9. Howéver, the face of the deed vinto JLJ Associates, LLC and PMC, LLC cleafly
indicates that this was not the case.
10. Further, the deposition of Tommy Hill, a copy of which is attached hereto as Exhibit
G,:clearly confirms that the parties’ understanding at the time of the conveyance to
JLJ Associates, LLC 'was that the mortgage and the debt were not satisfied in whole
or in part by the deed.
11. As is indicated on the aftidavit attacﬁed hereto as Exhibit H, there is currently due '
and owing on the loan and secured by the Mortgage, a total of Six Hundred Twenty-
Five Thousand Eight Hundred Seventy-One and 53/100s ($6'25,8.71.53) dollars.'
WHEREFORE, Defendants and fllird-Pany Plaintiff would respectfully submit that there
are no issues of material fact and they are entitled to judgment as a matter of iaw.- Dillon would
further submit that it is entitled to an order of foreclosure and public sale of the Subject Property.

[ SO MOVE.

[Signature on following page]

! Also due on under the Modified Note and Mortgage are amounts paid by Marilyn L. Dillon for insurance and
property taxes. For the purposes of this motion alone, Dillon has agreed to waive those amounts to simplify matters.
However, in the event this matter goes to trial, Dillon reserves the right to include those amounts in the sums due
and owing under the Modified Note and Mortgage.

Page 4 of 6
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‘TURNER PADGET G & LANLEY P.A.

By:

“Tan D. McVey, S.C. Bar #71196
PO Box 1473
Columbia, South Carolina 29202
Tel. (803)227-4267
Fax (803)400-1564
Email: imevey@turnerpadget.com

Attorneys for Marilyn L. Dillon and JLJ Associates,
LLC

July 27,2016

Columbia, South Carolina
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) SOUTH CAROLINA
(Interest Only—Modified Promissory Note)

(1 year balloon) :
$434,059.00 _mamé_ﬁi. 2012

FOR VALUE RECEIVED, the undersigned promise(s) to pay to the order of Marilyn L.

' Dﬂlon in lawful money of the United States of America, the principal sum of Four Hundred

Thirty-Four Thousand ~ Fifty-nine and 00/100 ($434,059.00) Dollars, together with interest on
unpaid principal at the rate of Seven (7%) per annum from the 1st day of March 2012, which
said interest shall be payable in 12 equal installments of Two Thousand Five Hundred Thirty-
two and 01/100 (32,532.01) Dollars first due on the Ist day of June 1, 2012 and due on the first
(1st) day of each and every month, with a balloon payment due in addition to the 12™ payment of
interest on the 1st day of May 2013 in the amount of Two Thousand Five Hundred Thirty-two
and 01/100 ($2,532.01) Dollars and principal in the amount of Four Hundred Thirty-Four
Thousand Fifty-nine and 00/100 ($434,059.00) Dollars. (NO PREPAYMENT PENALTY). The .
borrower will pay a “late charge” of Fifty ($50.00) Dollars when paid more than 10 days after
due date. If promissor is ever thirty (30) days late with a payment she will be in default.

If default be made in the performance or compliance with any of the covenants and
conditions of this note, then in said event, said principal sum shall become at once due and payable
at the option of holder thereof and be collectible without further notice. Failure to exercise this
option shall not constitute a waiver of the right to exercise the same in the event of any subsequent
default.

: If this note be placed in the hands of an attorney for collection after the same shall for any
reason become due, or if collected by legal proceedings or through the probate or bankrupt cests, or =
under foreclosure proceedings under the note, then all cost of collection, including the further and
additional sum of ten (10%) percent, on the full amount due hereon, shall be added hereto as
attorney’s fees secured and collectible as the principal hereof.

The undersigned expressly agree jointly and severally to remain and continue bound for the
payment of the principal provided for by the terms of this note notwithstanding any extension or
extensions of the time of, or for the payment of said principal, or any change or changes in the
amount or amount agreed to be paid under and by virtue of the obligations to pay provided for in
this note, or any change or changes by way of release or surrender of any collateral held as security
for this note and waive all and every kind of notice of such extension or extensions, change or
changes and agree that the same may be made without the joinder of the undersigned.

Presentment, protest, and notice are hereby waived.

It is expressly agreed and declared that this note is given for an’ actual loan of Four Hundred
Thirty-Four Thousand Fifty-nine and 00/100 ($434,059.00) Dollars,, and secured by a
MORTGAGE MODIFICATION AGREEMENT of even date on the subject property bearing
TMS:244-00-00-122 which shall be recorded in the RMC Office for Charleston County.

Witness the hand and seal of each of the signers hereof.

//i * Miller Group Properties, LLC.,
/// by: Photny Qdeie it sean

Mary Alice Miller, Member
7 Gerrel 6 Lo

EXHIBIT A
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PROMISSORY NOTE

saéoooooo , Date: June 01, 2006

Forvuluemeived,ﬂwumdasxgnedl’eterhﬁﬂet Mm'yAlxoeMiﬂu Mary Alice Miller as
Trustee of Mary Alice Miller Living Trust, Miller Group Propertics, LLC (the "Borrower*), st
4213 Savannah Highway, Ravenel, South Carolina 29470, promises to pay to the order of
"Marilyn L. Dillon, (the "Lender"), at 11201 Pretude Courtt, Silver Spring, maryland 20901, (ox at
such othict place as the lmdermaydmignminwriﬁng)ﬁnmofnﬂooo.wwiﬁinm
from June 01, 2006, on the unpaid principal at the rate of 7. T annum.

ﬁemmdmndpdmmmwwallbepayablemfuumkﬁyn 2009(tbc'Due
n) - _\_____/—"‘\-—

All payments on this Note shal} be applied first in payment of accrued interest and any remainder

i’ payment of principal.

lfmypaymmtobhmontmdenhxsblotpunotpmdwhmdue,themmningmpaidptmpal
wmmmwwmwamwunmmmofmm

The Borrower reserves thendxttopxepaydnsNow(inwholcormpm)mormﬂmDueﬂaw
mthmptepamtpemky ) .

Ifanypaymcmobhgnnon\mdetMNotelsmpmdwhmdm,dxeBotmwarpmmmmpayn!l
costs of collection, including reasonable attomey fees, whetherormtalamtmcommmdas
panofmecollecnonpmcm .

ThnNoteusacmedbynRealEstawownedbyMntyAﬁceNﬁﬂa,asmeeoflthnfyAhee

Miller Living Trust which lots and tract of land Tocated on Highway 17 South in Ravenel, near

Rantowles, Chatleston County and All Buildings and Real Estate located at 4213 Savannah

Highway, Ravenel, SC—See exhibit A for description of propexty at 4213 Savannah Highway

dated June 01, 2006, The Lender is not required to rely on the above security instrument and the

mmuedﬂumnforﬂnpaymentofdnstmhcmofde&um&nmaymd )
: dueaiyagamstﬁxeBomwu

If ay of the- followmgcveah ofdefaultoccm,thlsNotcmdmyodlaobﬂganomoﬁhe
Borrower to the Lender, shall become due immediately, thhandexnmdwnoucc

1) thefailuzeoftheBmmwerwpay the principal and anyw:medmﬁuutmml!onor
before the Due Date

EXHIBIT B|
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2) the death of the Barrower or Lender;

3) mﬂhgmmwmmmwmmﬂommmndém

4) the epplication for the appointment of a receiver for the Borower;

5) themaki.ng'ofa_gmaal assignment for the benefit of the Borrower's creditors;

6) the insolvency of the Botrower; .

7) amisrepresentation by the Borrower to the Lender for the purpose of obtaining or

extending credit.
In addition, the Borrower shall be in default if there is a sale, tramafer, assignment, ot any otber
disposition of any assets pledged as security for the payment of this Note, ot if there is a default
in any security agreement which secures this Note.
If any onc or more of the provisicns of this Note are detenmined t be unenforceable, in whole oc
in part, for any reason, the remaining provisions shall remain fully opetative.

All payments of principal and intexest o this Note shall be paid in the legal currency of the
United States. The Bomrower waives presentment for payment, protest, and notice of protest and
nonpayment of this Note. :

No renewal or cxtension of this Note, delay in enforcing anty right of the Lender under this Note,
or assignment by Lender of this Note shall affect the liability ot the obligations of the Borrower.
Allrights of the Lender under this Note are cumulative and may be excrcised concurrently or
consecutively at the Lender’s option.

This Note shall be construed in socordance with the laws of the State of South Carolina

Signed this 3/ _dayof _Ju /i naew ilfer’s Liguons

bonower:

Peter Miller, Mary Alice Miller, Mary Alice Miller as Trustee of Mary Alice Miller Living Trust,
Miller Group Properties, LLC

<2
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After Recording Return To:
G. Thomas Hill, Esquire
PO Box 369

Ravenel, SC 29470

B S650P6250

MORTGAGE

(title not examined)
DEFINITIONS

Words used in mutltiple sections of this document are defined betow and other words are defined herein.

(A) “Security Instrument™ means this document, which is dated January _, 2008.

(B) “Borrowers” are delineated on the below referenced Promissory Note:

(C) “Mortgagors” are Miller Group Progertneg, LLC., and C-Miller Properties, LLC. (NoteC-Miller Propernm, LLC
hypothecates its® interest in said collateral by signing below).

Borrower is the mortgagor under this Security Instrument.

(D) “Lender” is Marilyn L. Dillon. .

Lender is a Lender organized and existing under the laws of South Carolina
Lender's address is 11201 Prelude Court, Silver Spring, MD 20901.

Lender is the mortgagee under this Security Instrument. :
(E) “Note™ means the promissory note signed by Borrower and dated _June 1, 2006 and signed on July 31, 2006. The Note

states that Borrower owes Lender _THREE HUNDRED SIXTY THOUSAND AND 00/100THS __ Dollars (U.S.5360,000.00)

plus interest. Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than May 31
2009.

(F) “Property” means the property that is described below under the heading “Transfer of Rights in the Property.”

(G) “Loan™ means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the Note and

all sums due under this Security Instrument, plus interest,
(H) “Applicable Law™ means all controlling applicable federal, state and local statutes, regulations, ordinances and administrative

rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial opinions.
(I) “Successor in Interest of Borrower™ means any party that has taken title to the Property, whether or not that party has
assumed Borrower’s. obligations under the Note and/or this Security Instrument.

TRANSER OF RIGHTS IN THE PROPERTY

See: Exhibit A —for legal description of 1.06 acres, more or less

TMS:244-00-00-122

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the
Note; and (i) the performance of Borrower's cavenants and agreements under this Security Instrument and the Note. For this
purpose, Borrower does hereby mortgage, grant and convey to Lender and Lender's successors and assigns the following described

property located inthe =~ CHARLESTON COUNTY RMC OFFICE FOR CHARLESTON COUNTY:
' [Type of Recording Jurisdiction} [Name of Recording Jurisdiction)
which currently has the address of 4213 Savannah Hwy_
[Street]
Ravenel , South Carolina __ 29470 (“Property Address™):
[City] (Zip Code]

TO HAVE AND TO HOLD this property unto Lender and Lender's successors and assigns, forever, together with all the
improvements now or hereafter erected on the property, and all easements, appurtenances, and fixtures now or hereafter a part of
the property. All replacements and additions shall also be covered by this Security Instrument. All of the foregoing is referved to in

this Security Instrument as the “Property”.
MORTGAGOR COVENANTS that Borrower is lawfully seised of the estate herby conveyed and has the right to grant and

convey the Property and that the Property is unencumbered, except for encumbrances of record. Borrower warrants and will defend
generally the title to the Property against all claims and demands, subject to any encumbrances of record.

EXHIBIT C
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THIS SECURITY INSTRUMENT combines. uniform covenants for national use and non-uniform covenants with limited
variations by jurisdiction to constitute a uniform security instrument covering real property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

. Payment of Principal, Interest, Prepayment Charges, and Late Charges. Borrower shall pay when due the
principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late charges due under the Payments
due under the Note and this Security Instrument shall be made in U.S. currency. However, if any check or other instrurnent received
by Lender as payment under the Note or this Security Instrument is returned to Lender unpaid, Lender may require that any or ail
subsequent payments due under the Note and this Security Instrument be made in one or more of the following formas, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier’s check, provided any such check
is drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or entity; or (d) Electronic Funds
Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at such other location as
may be designated by Lender. Lender may return any payment or partial payment if the payment or partial payments are insufficient
to bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current, without waiver
of any rights hereunder or prejudice to its rights to refuse such payment or Partial payments in the future, but Lender is not
obligated to apply such payments at the time such payments are accepted. If cach Periodic Payment is applied as of its scheduled
due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes
payment to bring the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply such
funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal balance under the
Note immediately prior to foreclosure. No offset or claim which Borrower might have not or in the future against Lender shall
relieve Borrower from making payments due under the Note and this Security Instrument or performing the covenants and

agreements secured by this Security Instrument.

2. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property insured
against loss by fire, hazards included within the term “extended coverage,” and any other hazards including, but not limited to,
earthquakes and floods, for which Lender requires insurance. This insurance shall be maintained in the amounts (including
deductible levels) and for the periods that Lender requires. What Lender requires pursuant to the preceding sentences can change
during the term of the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to
disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower to pay, in connection
with this Loan, either: (a) a one-time charge for flood zone determination, certification and tracking services; or (b) a one-time
charge for flood zone determination and certification services and subsequent charges each time remappings or similar changes
occur which reasonably might affect such determination or certification. Borrower shall also be responsible for the payment of any
fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone determination
resulting from an objection by Borrower,

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at Lender's
option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount of coverage. Therefore,
such coverage shall cover Lender, but might or might not protect Borrower, Borrower’s equity in the Property, or the contents of the
Property, against any risk, hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that Borrower
could have obtained. Any amounts disbursed by Lender, shall become additional debt of Borrower secured by this Security
Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such interest,
upon notice from Lender to Borrower requesting payment,

All.insurance policies required by Lender and renewals of such policies shall be subject to Lender’s right to disapprove
such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an additional loss payee.
Lender shall have the right to hold the policies and renewal certificates. If Lender requires, Borrower shall promptly give to Lender
all receipts of paid premiums and renewal notices. If Borrower obtains any form of insurance coverage, not atherwise required by
Lender, for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender
as mortgagee and/or as an additional loss payee. A

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof of loss
if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any insurance proceeds, whether or not
the underlying insurance was required by Lender, shall be applied to restoration or repair of the Property, if the restoration or repair
is economically feasible and Lender's security is not lessened. During such repair and restoration period, Lender shall have the right
to hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work has been
completed to Lender’s satisfaction, provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for
the repairs and restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement is
made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be required to pay
Borrower any interest or eamings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not

be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not economically
N
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feasible or Lender’s security would be lessened, the insurance proceeds shall be applied to the sums secured by this Security
Instrument, whether or not then due, with the excess, if any, paid to Borrower. '

. 3. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy, damage or
impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not Borrower is residing in the
Property, Borrower shall mzintain the Property in order to prevent the Property from deteriorating or decreasing in value due to its
condition. Unless it is determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring the Property only
if Lender has released proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment
or in a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient to repair
or restore the Property, Borrower is not relieved of Borrower’s obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspection of the Property. If it has reasonable cause, Lender
may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time of ot prior to such and

interior inspection specifying such reasonable cause.

4. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or modification
of amortization. of the sums secured by this Security Instrument granted by Lender to Borrower or any Successor in Interest of
Borrower shall not operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender shall not be
required to commence proceedings against any Successor in Interest of Borrower or to refuse to extend time for payment or
otherwise modify amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right to remedy including,
without limitation, Lender's acceptance of payments from third persons, entities or Successors in Interest of Borrower or in amounts
less than the amount then due, shall not be a waiver of or preclude the exercise of any right or remedy. '

S, Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees that
Borrower's obligations and liability shall be joint and several. However, any Borrower who co-signs this Security Instrument but
does not execute the Note (a “co-signer™): (a) is co-signing this Security Instrument only to mortgage, grant and convey the co;
signer's interest in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the sums secured
by this Security Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's consent. -

Successor in Interest of Borrower who assumes Borrower’s obligations under this Security Instrument in writing, and is
approved by Lender, shall obtain all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be
released from Borrower’s obligations and liability under this Security Instrument unless Lender agrees to such release in writing.
The covenants and agreements of this Security Instrument shall bind and benefit the successors and assigns of Lender.

6. Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower’s default, for
the purpose of protecting Lender’s interest in the Property and rights under this Security Instrument, including, but not limited to,
attomeys’ fees, property inspection and valuation fees. In regard to any other fees, the absence of express authority in this Security
Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not
charge fees that are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the interest or
other loan charges collected or to be cotlected in connection with the Loan exceed the permitted timits, then: (a) any such loan
charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected
from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may choose to make this refund by reducing
the principal owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be
treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is provided for under the
Note). Borrower’s acceptance of any such refund made by direct payment to Borrower will constitute a waiver of any right of action

Borrower might have arising out of such overcharge.

7. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing. Any
notice to Borrower in connection with this Security Instrument shall be deemed to have been given to Borrower when mailed by
first class mail or when actually delivered to Borrower's notice address if sent by other means. Notice to any on Borrower shall
constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice address shall be the Property
Address unless change of address. If Lender specifies a procedure for reporting Borrower's change of address, then Borrower shall
only report a change of address through that specified procedure. There may be only one designated notice address under this
Security Instrument at any one time. Any notice to Lender shall be given be delivering it or by mailing it by first class mail 1o
Lender’s address stated herein unless Lender has designated another address by notice to borrower. Any notice in connection with
this Security Instrument shall not be deemed to-have been given to Lender until actually received by Lender. If any notice required
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by this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy the corresponding

requirement under this Security [nstrument.
4

8. Governing Law; Severability; Rules of Construction. This Security Instrument shall be govened by federal law
and the law of the jurisdiction in which the Property is located. All rights and obligations contained in this Security Instrument are
subject to any requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly allow the parties to
agree by contract or it might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In the
event that any provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall not

affect other provisions of this Security Instrument or the Note which can be given effect without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding neuter words
orwords of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and (c) the word “may”

gives sole discretion without any obligation to take any action.

9. Release. Upon payment of all sums secured by this Security Instrument, this Security Instrument shall become nuli
and void. Lender shall release this Security Instrument. Borrower shall pay any recordation costs. Lender may charge Borrower a
fee for releasing this Security Instrument, but only if the fee is paid to a third party for services rendered and the charging of the fee

is permitted under Applicable Law.

10. Waiver of Appraisal Rights. The laws of South Carolina provide that in any real estate foreclosure proceeding a
defendant against whom a personal judgment is taken or asked may within 30 days after the sale of the mortgaged property apply
too the court for an order of appraisal. The statutory appraisal value as approved by the court would be substituted for the high bid
any may decrease the amount of any deficiency owing in connection with the transaction. TO THE EXTENT PERMITTED BY
LAW, THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL RIGHTS WHICH
MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT REGARDLESS OF
ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. This waiver shall not apply so long as the Property is used as a
dwelling place as defined in § 12-37-250 of the South Carolina Code of Laws.

BY SIGNING BELOW, Mortgagors accept and agree to the terms and covenants contained in this Security Instrument .
Signed, Sealed and delivered in the presence of: ‘

Miller Group Properties, LLC.,

%4[ s /ﬂ/x/@/\_ By:?ﬂM L2 QL(,«/V MJ(S&H)

atyAlice Miller, Member

%7%;/ By: MZ /\HL\) (Seal)

Cynthiaymer, Member

C-Millgr Properties, LLCM
L 4 ’ / !
z! Z‘Z__z: ﬁ ;&n/ By: Aﬂ&J (Seal)
Cynthia l\ﬂler, Member i

" My Commission Expires:

STATE OF SOUTH CAROLINA :

; ... ACKNOWLEDGMENT
CHARLESTON COUNTY ‘ ’ »
SWORN TO AND_ACKNOWL D before me by mortgagor herein this § }L'(day of __Z - 2008.
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STATE OF SOUTH CAROLINA
....... . creeeeeee ACKNOWLEDGMENT
CHARLESTON COUNTY
_ w'\ gagor herein this _g%ay of lég‘ Yo~ 2008
' (Seal) ‘ /

........................................... graTersanyrncsaticocanieiranna
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HBmit i th s e e et et e e -

ALL that parcel, tract and piece of land in the County of Charleston, State
of South Carolina beginning Eleven Hundred Fifty (1,150°) feet north of
Highwayl62 on Highway 17; thence for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56’) feet in a northerly direction to a point,
thence for Thirty-Six and Forty-Hundredths (36.40°) feet in a northerly
direction to a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06”) to point; thence in a northerly direction for
Fifteen (15”) feet to a point; thence for Tweaty-Five (25°) feet in an
easterly direction to a point; thence in a northerly direction for One
Hundred Twenty-Seven and Ninety-Nine-Hundredths (127.99°) feet to a
poiat; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.20°) feet to a point; thence in a southerly direction for One
Hundred Eleven and Sixty Hundredths (111.66) feet to & point; thence in
a southerly direction for One Hundred Fourteen (114") feet to a point;
thence in a southerly direction for Two Hundred Eighty-Eight and
Fourteen-Hundredths (288.14°) feet to a point; thence in a westerly
direction for Eighty-Two (82°) feet to the beginning point.

Further being the same property bounded on the North by Wallace Creek,
on the East and South by the lands of Ernest C. Seel, et al, and on the West
by U. S. Highway 17 (Savannah Highway).

(S
BEING the same premises conveyed to themm by deed from
Peter Miller as Trustee of the Peter Miller Living Trust dated December
31, 1999 dated August 30, 2002 and recorded in the RMC Office for,
Charleston County in Book U419, Page 263., and 1/2 interest in BookH610,
page 775, dated December 28, 2006 and filed December 29, 2006.
TMS #: 244-00-00-122
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STATE OF SOUTH CAROLINA )

) " MODIFICATION OF MORTGAGE
COUNTY OF CHARLESTON ) AGREEMENT

. .

WHEREAS, Miller Group Properties, LLC executed a Note dated June 1, 2006

for a loan in the amount of Three Hundred Sixty Thousand and No/100---($360,000.00)—

Dollars and a Mortgage securing the Note dated February 5, 2008 recorded in the RMC Office

for Charleston County in Book S650 at Page 250, said Mortgage being secured by the property

hereinafter described below.

FOR VALUABLE CONSIDERATION, the

receipt whereof is hereby

.acknowledged, the undersigned owner and holder of that certain mortgage, namely, Marilyn L.

Dillon hereby agrees to the terms of the modified Note, this being the Note dated simultaneously

herewith from Miller Group Properties, LLC to Marilyn L. Dillon for the loan amount

remaining due on the June I, 2006 original Note (as of February 29, 2012 the amount of

principal plus accrued interest and fees now due are in the amount of Four Hundred Thirty-Four

Thousand. Fifty-nine and 00/100 (3$434,059.00) Dollars); with ail parties Marilyn L. Dillon

(Lender), Miller Group Prt;perﬁes, LLC (Borrower), |

agreeing that the

modification of said Mortgage securing the original Note dated June 1, 2006 recorded in the

RMC Office for Charleston County in Book S650 at Page 250, is necessary to secure as

collateral, for the remaining loan amount of Four Hundred Thirty-Four Thousand Fifty-nine and

See: Exhibit A—legal description

TMS #: 244-00-00-122

00/100 ($434,059.00) Dollars plus interest, the following described property.

The original mortgage shall remain in full force and effect except as modified herein.

IN WITNESS WHEREOF, the mortgagee and mortgagor has caused this

instrument to be duly executed this 2 S day ofM_, 2012.

Signed, Sealed and Delivered

in ?e che of

MARIL

A o

L. DILLON

EXHIBIT D

= 100 : £05 Bd £920 %8 WY
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STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT

COUNTY OF CHARLESTON,

_ The foregoing instrument was acknowledged by me thlszz 3 day of March, 2012
by Marilyn L. Dillon, Mortgagee.

i B Al (Seal)

NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: 6,, 201 ¢

» T05d : 205 64 £920 38 WY

Signed, Sealed and Delivered
in the Presence of

Miller Grou éProperhes, LLC,,
,%@ Byz}@‘w (Seal)
Mary Alice Miller, Member

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT

COUNTY OF CHARLESTON,

The foregomg instrument was acknowledged by me this 3 day of March 2012,
by Mary Alice Miller, Member, as the duly authorized signatories for Miller Group Properties,

Igongagor
/
Lol B Wa, (Seal)

NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: £/ 4 G/ 20/ 8
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EXHIBIT A

ALL that parcel, tract and piece of land in the County of Charlcston, State
of South Carolina beginning Eleven Hundred Fifty (1,150°) feet north of
Highwayl62 on Highway 17; thencc for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56") feet in a northerly direction to a point,
thence for Thirty-Six and Forty-Hundredths (36.40°) fect in a northerly
direction to a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06°) to point; thence in a northerly dircction for
Fifieen (15°) fect to a point; thence for Tweaty-Five (25°) feet in an
easterly direction (o a point; thence in a northerly direction for One
Hundred Twenty-Scven and Ninety-Nine-Hundredths (127.99") feet to a
point; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.207) feet to a point; thence in a southerly direction for One
Hundred Elcven and Sixty Hundredths (111.66°) feet to a point; thence in
a southerly direction for One Hundred Fourteen (114') feet to a point;
thence in a southerly direction for. Two Hundred Eighty-Eight and
Fourteen-Hundredths (288.14°) feet to a point; thence in a westerly
direction for Eighty-Two (82') feet to the beginning point.

Further being the same property bounded on the North by Wallace Creek,
on the East and South by the lands of Emest C. Seel, et al, and on the West

by U. S. Highway 17 (Savannah Highway).
BEING the same premises conveyed to the grantor herein by deed from
Peter Miller as Trustee of the Peter Miller Living Trust dated December

31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263.

TMS:244-00~00-122
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BH 610P67735

TITW
T 7 7
WARRANTY DEED

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

KNOW ALL MEN BY THESE PRESENTS, THAT The Miller Group Properties, LLC (Grantor)
in the State aforesaid, for an in consideration of the sum of Five and 00/100 ($5.00) Dollars, to
Grantor in hand paid at and before the sealing of these presents by Grantee in the State aforesaid,
the receipt of whereof is hereby acknowledged, have granted, bargained, sold and released, and by
these presents do grant, bargain, sell and release unto said C-MILLER PROPERTIES, LLC, its
successors and assigns, an undivided one half interest in the below described property, to wit: ué

ALL that parcel, tract and piece of land in the County of Charleston, State i / by
of South Carolina beginning Eleven Hundred Fifty (1,150°) feet north of
Highwayl62 on Highway 17; thence for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56") feet in a northerly direction to a point,

thence for Thirty-Six and Forty-Hundredths (36.40°) feet in a northerly
direction to a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06°) to point; thence in a northerly direction for

Fifteen (13°) feet to a point; thence for Twenty-Five (257) feet in an
easterly direction to a point; thence in a northerly direction for One
Hundred Twenty-Scven and Ninety-Nine-Hundredths (127.99") feet to a N
point; thence in an easterly direction for Sixty Seven and Twenty ' 1&{5"
Hundredths (67.20°) feet to a point; thence in a southerly direction for One ( Ob/ﬁ@
Hundred Eleven and Sixty Hundredths (111.66") feet to a point; thence in f

a southerly direction for One Hundred Fourteen (114°) feet to a point; W

thence in a southerly direction for Two Hundred Eighty-Eight and 0’{\ .

Fourteen-Hundredths (288.14") feet to a point; thence in a westerly Q,Q/’j:
direction for Eighty-Two (82’) feet to the beginning point.

.
Further being the same property bounded on the North by Wallace Creek, :DPX
on the East and South by the lands of Ernest C. Seel, et al, and on the West
by U. S. Highway 17 (Savannah Highway).

BEING the same premises conveyed to the grantor herein by deed from
Peter Miller as Trustee of the Peter Miller Living Trust dated December
31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263.

TMS #: 244-00-00-122

Grantee’s Address: 4/09/3- g 5,4 u)qthA/\ /L/wy
/Qﬁoew&/, SC HK5Y70

EXHIBIT E
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®H 6106776

Together with all and singular the rights, members, hereditaments and appurtenancés to the
said premises belonging, or in mwﬁse incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the
said C-Miller Properties, LLC, its successors and assigns, forever.

AND, I do hereby bind myself and my Heirs, Executors and Administrators, to warrant and
forever defend, all and singular, the said i’rexﬁises unto the said grantee, its succcessors and
Assigns, against myself and my heirs and any person or persons whomsoever lawfully ciaiining or
to claim the same, or any part thereof. 4

WITNESS the hand(s) and seal(s) of the Grantor this ﬁ day of December, in the year
of our Lord two thousand six and in the two hundredth thirtieth year of the Sovereignty and

Independence of the United States of America.

Si gned, Sealed and Delivered
in the Presence of *THE MILLER GROUP PROPERTIES, ,LLC

%CE MILLER, MEMBEg

mmww

CYNTHJA MILLER  pAEUAEL

STATE OF SOUTH CAROLINA PROBATE

COUNTY OF CHARLESTON

The foregoing instrument was cknowledged by me this g_ day of December, 2006, by

y 4
NOTARY PUBLIC FOR SOUTH CAROLIN
MY COMMISSION EXPIRES:
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STATE OF SOUTH CAROLINA ) AFFIDAVIT

)
COUNTY OF CHARLESTON )

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says.

i

2.

I have read the information on this Affidavit and [ understand such information
The property being transferred bi’MILLER GROUP PROPERTIES, LLC to C-MILLER PROPERTIES,
LLC dated December 28, 2006 )

" Check one of the following. The DEED is .

(a) subject to the deed recording fee as a transfer for constderation paid or to be paid
tn money or money’s worth.
) Subject to the deed recording fee as a transfer between a corporation, a
partnership, or other entity and a stockholder, partner, or owner of the entity, or s
a transfer to a trust or as a distribution to a trust beneficiary
(c)_x_ EXEMPT from the deed recording fee because (exemptions 8— LLC to LLC (1f exempt,
please skip items 4-6, and go to item 7 of this Affidavit)

Check one of the foilowmg if esther item 3(a) or item 3(b) above has been checked

(a) The fee is computed on the consideration paid or to be paid in money or money’s
worth 1n the amount of §

M) The fee 15 computed on the fair market value of the realty which is $0.

(c) The fee is computed on the farr market value of the realty as established for

property tax purposes which is §

Check YES or NO _ X to the following: A lien or encumbrance existed on the land, tenement, -
or realty before the transfer and rematned on the land, tenement or realty after the transfer If “YES,” the
amount of the outstanding balance of this lien or encumbrance is §

The DEED Recording Fee is computed as follows:

(a) 3000 the amount listed in item 4 above,

(b) $___ the amount listed in stern S above (no amount place zero)
(c) $000 Subtract ltne 6(b) from Line 6(a) and place the resuit

As required by Code Section 12-24-70, 1 state that I am a responsible person who was connected
with the transaction as _ATTORNEY.

T understand that a person required to furnish this affidavit who wallfully furnishes a false or
fraudulent affidavit is not gutlty of a misdemeanor and, upon conviction, must be fined not more
than one thousand dollars or unprisoned not more than one year, or both.

SWORN to before me this 28th ' - :
Day of December, 2006 M
< <
Qfagher, @fantee, Bt Legal Representative

NOTARY PUBLIC FOR SOUTH CAROLINA G THOMAS HILL
My Commission Expires. 10/28/14 Print or Type Name Here
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STATE OF SOUTH CAROLINA,

WARRANTY DEED

COUNTY OF CHARLESTON,
WHEREAS, Miller Group Properties, LLC owns a 50% interest in the below described property;

and
WHEREAS, Miller Group Properties, LLC desires to transfer its 50% interest as follows: JLJ, LLC,
a forty (40%) percent interest, and PMC, LLC a ten (10%) percent interest: and

WHEREAS, the grantor hereby informs the grantees the property interest conveyed and the property

described in Exhibit A is subject to a Mortgage recorded in Book S650 at Page 250 in the RMC Office -

for Charleston County, South Carolina.

'KNOW ALL MEN BY THESE PRESENTS, THAT Miller Group Properties, LLC.
(Grantor) in the State aforesaid, for an in consideration of the sum of Five and 00/100 (85.00) Dollars,
to Grantor in hand paid at and before the sealing of these presents by Grantees in the State aforesaid,
.the receipt of whereof is hereby acknowledgéd, have granted, bargained, sold and released, and by these
presetllts do grant, bargain, sell and release unto said JLJ, LLC, a forty (40%) piercent interest, and PMC,

LLC a ten (10%) percent interest, the following described property:

See: Exhibit A-—for legal description of Lot A

TMS #: 244-00-00-122
Grantee's Address: 5972 McKay Road, Ravenel, SC 29470

Together with all and singular the rights, members, hereditaments and appurtenances to the said

premises belonging, or in anywise incident or appertaining.

EXHIBIT F

#Y

110
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TO HAVE AND TO HOLD, all and singular, the-said Premises before mentioned unto the

~+ said JLJ, LLC, a forty (40%) percent interest, and PMC, LLC a ten (10%) percent interest, its/their

successors and assigns forever.

» 2 5d 2 805 6d £920 %a JWY

AND, Grantor does hereby bind itself and its successors and assigns, to warrant and forever
defend, all and singular, the said Premises unto the grantees against ourselves and its successors or

assigns and ary person or persons whomsoever lawfully claiming or to claim the same, or any part

thereof. ,
. h m; : ,
WITNESS the hand(s) and seal(s) of the Grantor this .lif_‘d/ay of in the year of our

Lord two thousand twelve and in the two hundredth thirty-fifth year of the Sovercigrity and

Indepéndence of the United States of America.

Signed, Sealed and Delivered
in the Presence of

Miller Group Properties, LLC.,
By: (Seal)
Mary AlicgMiller, Member

%@% /g . @ S By: . R (Seal)

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT

" COUNTY OF CHARLESTON,

The foregoing instrument was acknowledged by me this 2 < day of March, 2012; by
“Mary Alice Miller, Member, as the duly authorized signatories for Miller Group Properties, LLC.

omprndle B ol (s ﬁ \

NOTARY PUBLIC FOR SOUTH CAROLINA
~My Commission Expires: Z£72fs £ , S0 /€
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/“D ! ) Miller Group Properties, LLC.,
[
: L8 Q\ C‘J(M, By: 7 )/\/ (Se

id Miller, Member\__

W C 4/{ _q By: (Seal)

c @. 805 B4 £920 %3 Iy

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT
COUNTY OF CHARLESTON,
nok
The foregoing instrument was acknowledged by me this l ‘_:4 day of 2012, by

Cynthia Miller, Member as the duly authorized signatories for Miller Group Properties, LLC.

S 11§20 kol (Seal)
RN &mmr BLIC FOR S UTHC OLINA
i 5‘5 73 My Chatyitission Expires: o?f)lo'&/c(/
D N
Y - R
T A 2 e i
SRS
.‘v,"'l‘:):‘ :"C'R?\C
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EXHIBIT A

ALL that parcel, tract and piece of land in the County of Charleston, State
of South Carolina beginning Eleven Hundred Fifty (1,150") feet north of
Highway!62 on Highway 17; thencc for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297.56") feet in a northerly direction to a point,
thence for Thirty-Six and Forty-Hundredths (36.40") feet in a northerly
direction to a point, thence easterly direction for Twelve and Six
Hundredths feet (12.06') to point; thence in a northerly dircction for
Fifieen (15’) feet to a point; thence for Twenty-Five (25°) feet in an
easterly direction (o a point; thence in a northerly -direction for One
Hundred Twenty-Seven and Ninety-Nine-Hundredths (127.99") feet to a
point; thence in an casterly direction for Sixty Seven and Twenty
Hundredths (67.20") feet to a point; thence in a southerly direction for One
Hundred Eleven and Sixty Hundredths (111.66°) feet to a point; thence in
a southerly direction for One Hundred Fourteen (114") feet to a point;
thence in a southerly direction for Two Hundred Eighty-Eight and
Fourteen-Hundredths (288.14') fect to a point; thence in a westerly
direction for Eighty-Two (82") feet to the beginning point. '

Further being the same property bounded on the North by Wallace Creek,
on the East and South by the lands of Emest C. Seel, et al, and on the West

by U. S. Highway 17 (Savannah Highway).
BEING thc same premises conveyed to the grantor herein by deed from

Peter Miller as Trustee of the Peter Miller Living Trust dated December
31, 1999 dated August 30, 2002 and recorded in the RMC Office for

Charleston County in Book U419, Page 263.

TMS:244-00-00-122
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

)
) AFFIDAVIT OF TAXABLE OR EXEMPT TRA NSFERS
)

PERSONALLY appeared before me the undersngned, who being duly swom, deposes and says:

2,

.

I have read the information on this Affidavit and [ understandsuch information.

The property being transferred by Miller Group Properties, LLC to JLJ, LLC 40% and PMC, LL.C 10%
ownership interest respectively on May 14, 2012,

Check one of the following: THE DEED IS:

a. X subject to the deed recording fee as a transfer for consideration paid or to be paid in money or
money’s worth.

b. Subject to the deed recording fee as a transfer between a corporation, a partnership, or other entity
and a stockholder, partner, or owner of the entity, or is a transfer to a trist or as a dlstribuuon toa
trust beneficiary

c EXEMPT from the deed recording fee because (exemptions #____Explanation if required) sibling
to siblings (if exempt, please skip items 4-6 and go to item 7 of this A ffidavit)

Chéck one of the following if either item 3(a) or item 3(b) above has been checkéd
a) The fee is computed on the consideration paid or to be pald in money or money's worth in the

amount of $
b) The fee is computed on the fair market value of the realty which is &

X The fee is computed on the fair market value of the realty as established for propeny tax purposes

which is $436,000.00 (i.e, % of $872 000.00 the tax assessed value) .

Check YES X orNO _____  tothe following: A lien or encumbrance existed onthe land, tenement, or reallj
before the transfer and remained on the land, tenement or realty after the transfer. If “YES”, the amount of the

outstanding balance of this lien or encumbrance is$434,059.00, See: Mortgage Modification recorded
simultaneously herewith which modifies a Mortgage from Muller Group Properties, LLC to Marilyn L. Dillion dated

2/5/08 recorded in Book S650 at Page 250 an 2/7/08.

The DEED Recording Fee is computed as follows.

a - $ 436,000.00 the amount listed in item 4 above.
b. $434,059.00 the amount listed in item 5 above (no amouat place zero)
c. $_1,941.00 Subtract line 6(b) from line 6(a) and place the result.

The deed recording fee is based on the amount listed on Line 6{c) above and the deed recording fec due is _$7.40 plus 10.00
Recording fee

As required by Code Section 12-24-70, { state that | am a responsible person who was connected with the transaction as:

Ho/‘~07

1 understand that a person required to fumish this affidavit who willfully furmsh&s afalse or fraudulent affidavit is not gunlty

of a misdemeanor and, upon conviction, must be fined not morclhaW dollag or imprisoned not more than one
year, or both. M

= § 6d : 805 64 £920 %8 DWY

Purchédser, $étfer, LegatREpresentative of the Purchaser, or other
Responsible Person connected with the Transaction.

wf/[/

Print or Type Name Here

SwWO ,kl to before mehis

ay of 20|2

Notary Public for South Camhna ;

My Commission Explm

114 . \
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STATE OF SOUTH CAROLINA :
: COURT OF COMMON PLEAS

COUNTY OF CHARLESTON o
PETER MILLER, MARY ALICE MILLER, MARY ALICE MILLER,
AS TRUSTEE OF MARY ALICE MILER LIVING TRUST, MILLER
GROUP PROPERTIES, LLC, AND C-MILLER PROPERTIES,
LLC, ' ' : '

Plaintiffs,

vs. CASE NO. 2015-CP-10-3389

MARILYN L. DILLON AND JLJ, LLC,

Defendants,
AND
MARILYN L. DILLON,

Third-Party Plaintiff,

116

vs.
PMC, LLC,
Third-Party Defendant.

DEPOSITION OF: G. THOMAS HILL
DATE: June 23, 2016
TIME: 11:06 AM
LOCATION: One Cool Blow Street

Charleston, SC
TAKEN BY: Counsel for the Plaintiff
REPORTED BY: Priscilla Nay, :

Certified Shorthand Reporter

EXHIBIT G
) . - A.WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO

A W] R scheduledepo.com




Miller, Peter, et al v G Thomas Hill
Dillon, Marilyn L. and JLJ, LLC, et al June 23, 2016
Page 2 . Page 3 |-
1 A. WILLIAM ROBERTS, JR., & ASSOCIATES 1 (PLF. EXH. 1, Promissory note, was .
2 Fast, Accurate & Friendly £ id {Ficati )
3 Charleston, SC  Hilton Head, SC Myrtle Beach, sc | 2 Marked for identification.
(843) 722-8414 (843)» 785-3263 (843) 839-3376 3 (PLE. EXH. 2, Mortgage, was marked for
4 : .
5 Columbia, SC Greenville, SC . Charlotte, NC 4 identification.)
(803) 731-5224 (864) 234-7030  (704) 573-3919 5 (PLF. EXH. 3, Deed, was marked for
6
7  APPEARANCES OF COUNSEL: 6 identification.)
8 ATTORNEYS FOR THE PLAINTIEES 7 (PLF. EXH. 4, Modified note, was marked
PETER MILLER, MARY ALICE MILLER, MARY
‘9 ALICE MILLER, AS TRUSTEE OF MARY ALI_CE 8 for identificatj_.on.i .
MILLER LIVING TRUST, MILLER GROUP 9 (PLF. EXH. 5, Modification, was marked
10 PROPERTIES, LLC, AND C-MILLER :
PROPERTIES, LLC: 10 for identification.)
11
JOHN E. ROMANOSKY, JR., ESQUIRE 11 (PLF. EXH. 6, Warranty Deed, was marked
12 BY: JOHN E. ROMANOSKY, JR. 12 for identification.)
One Cool Blow Street, Suite 201 . . £ M
13 Charleston, SC 29403 13 (PLE. EXH. 7, Satisfaction o ortgage,
(843) 724-1054 14 was marked for identification.)
14 john@romanlaw.com . , N .
15 ATTORNEYS FOR THE DEFENDANT 15 MR. McVEY: 1I'll put a stipulation on
16 MARILYN L. DILLON and JiJ, LLC: 16 the record. Mr. Hill is the deponent today and has
TURNER PADGET 17 represented the Miller family and my clients, the
17 BY: IAN D. MCVEY . . s ‘ons. As such
1901 Main Street, 17th Floor 18 Dillons, on multiple 'different occasions S suc
18 Columbia, SC 29201 19 there's an attorney-client privilege that extends
(803) 227-4267 .
19 john@zomanlaw.com 20 .to all of these things.
20 ALSO PRESENT: 21 To the extent that we do not have in
21 Cynthia Miller L, R . . . . £
Peter Miller 22 writing from our clients at this point a waiver o
22 Joseph Dillon {via telephone) 23 the attorney-client privilege and we do expect to
Marilyn Dillon (via telephone) . . .
23 ’ 24 get it we're reserving any and all objections to
;g (INDEX AT REAR OF TRANSCRIPT) 25 what may be testified to that is privileged today
Page 4 Page 5
1 until, | guess, trial. Then to the extent that 1 A. Well, | think I've seen it before. " |
2 anything you're about to testify to would go 2 don't know if | drew it up or not.
3 outside of the parole evidence rule or the Statute 3 Q. Okay.
4 of Frauds or any other evidentiary rufe related to 4 A. Idon't think | did, but only because
5 these documents, et cetera, we're certainly 5 itdoesn't look like a note that I've drawn up
6 reserving that objection until a later time, 6 before.
7 probably trial. 7 Q. Okay.
8 In the interest of moving discovery 8 A. 1think I've probably seen that.
9 along we're going to go forward with the deposition 9 Q. Okay. But you don't think you prepared
10 today. 10 that?
11 MR. ROMANOSKY: Agreed. 11 A. No. I don't think | prepared that.
12 G. THOMAS HILL 12 Q. Allright. Let me hand you know what's
13 being first duly sworn, testified as follows: 13 been marked as Plaintiff's Exhibit Number 2 for
14 EXAMINATION 14 identification which appears to be a real estate
15 BY MR. ROMANOSKY: 15 mortgage recorded in Book S650 at Page 250. 1 ask
16 Q. Tommy, we're going to dispense with any 16 if you recognize that document.
17 formalities because you've been through this plenty | 17 A. Yeah. I'm sure | drafted this because
18 of times. 18 this is the type of mortgage | use.
19 A. Right. 19 Q. Okay.
20 Q. I'm going to hand you what has been 20 A. Yeah. Okay. -
21 marked as Plaintiff's Exhibit No. 1. It appears to 21 Q. Do you have any independent
22 be a promissory note dated June 1st, 2006. 22 recollection of the purpose or reason that that
23 I ask if you have seen that or if you 23 mortgage was drawn?
24 can identify that or know anything about that 24 A. Only that | think the Miller Group
25 document at ail. 25 and C-Miler Properties may have been in some
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Page 7

1 financial - | don't want to say distress, but they 1 due, maybé interest or | don't know. | don't know

2 needed cash flow or money and | believe the Dillons 2 what exactly the breakdown of how this was being

3 or Marilyn loaned them money. 3 applied, but | believe it was being applied to

4 Q. Okay. 4 pay down.

5 A. | don't want to overexaggerate. They 5 Q. Okay. That's from your independent

6 needed cash flow and in '08 everybody — | don't 6 recollection that you have of that transaction?

7 know anybody that didn't need it — 7 A. Yeah.

8 Q. |understand. 8 . Q. Okay. Would you take a close look at

9 A. — me probably included. 9 that instrument and see if there's anything on

10 Q. lunderstand. All right. Let me hand 10 there that would lead one to believe or give

11 you know what's been marked as Plaintiff's Exhibit | 11 notice or state that it was, in fact, given as

12 Number 3 for identification. It appears to bea 12 consideration for a reduction of the mortgage?
13 deed recorded in Book 0189 at Page 97 from Mary (13 Is there anything on that deed saying

14 Alice Miller, Trustee, to Marilyn Dillon. 14 that?

15 | ask you'if you can identify that 15 A. There's no clause that would explain

16 document and if you prepared it. 16 why, you know, this was being done.

17 A. Yes. | prepared it and | can identify 17 Q. Okay.

18 it ; ' 18 A. Itwas a value of $102,955. Letme

19 Q. Okay. 19 Jook at when the document stamps were paid. So,
20 A. It's a copy that | would have drawn up. 20 you know, it appears to be an arm length

21 Q. Okay: Do you have any independent 21 transaction, not a gift that | can determine. '

22 recollection of the purpose of that conveyance or |22 Q. Okay. All right. I'm going to hand

23 what it was for? 23 you know now what's been marked as Plaintiff's
24 A. By memory | would say this was used to 24 Exhibit 4 for identification. It appears to be a
25 pay down on, | guess, part of the loan that was 25 modified promissory note dated March 23rd, 2012.

Page 8 ) . Page 9

1 I ask you to look at that and see if 1 accordingly is the way | read it. [s that --

2 youcan identify itor -- 2 A. Yeah. I mean, those two documents go

3 A. Yeah. | would have drawn this up. 3 hand in hand. It modifies the original mortgage,

4 Q. Okay. And do you have any independent 4 but back from —was it '08 if | remember? It

5 recollection of the purpose that that document was | 5 might be Exhibit 2. Yeah.

6 prepared, drawn, and executed? 6 Let's see. Yeah. The Exhibit 2,

7 A. Well, it shows what was left due on the 7 mortgage recorded at S650 at Page 250.

8 loan that was made by Ms. Dillon. So | guess that 8 Q. I'm going to digress for one second.

9 360 had grown to $434,059 because no payments were | 9 The promissory note we talked about was dated in
10 being made and the interest was accruing and the 10 June of '06 and, of course, that mortgage we looked
11 principal was still owed. ’ 11 at was not recorded until March of 2012.

12 Q. Okay. I'll hand you know what's been 12 Do you have any knowledge of why there
13 marked as Plaintiff's Exhibit Number 5 for 13 wasa length of such a long period of time between
14 identification. It appears to be a modification of 14 the promissory note and the recording of the

15 mortgage agreement recorded in Book 0263 at Page | 15 mortgage?

16 507. - 16 A. ldon'tknow. |don't know.

17 i'll ask you if you can identify that 17 Q. Okay. I'lt ask you to again look at

18 document and if you prepared the same. 18 the modification agreement. It appears to me that
19 A. Yeah. |drew this up and | recognize 19 it was executed on March 23rd of 2012 but not

20 the document. | guess it goes along with 20 recorded until July 11th of that year.

21 Plaintiff's Exhibit 4. 21 Again, if you know, do you have any

22 Q. Allright. So it conforms to the 22 independent knowledge of why that might have been
23 'modified promissory note -- 23 signed and recorded at a later date?

24 A. Right. 24 A. No, other than maybe it was just set

25 Q. --and modifies the mortgage 25 aside and realized that it wasn't sent down to the
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Page 10
RMC and once that was figured out it was taken down

there. That's all | can figure out is some
clerical issue.

Q. Okay. Now, | am going to hand you
what's been marked as Plaintiff's Exhibit Number 6
for identification, title to real estate, recorded
in Book 0263 at Page 508, a conveyance from Miller
Group Properties, LLC conveying a 40 percent

TR OCO®ND O A N

Page 11
foreclosed on this years earlier and the family —- ‘

of course, it's family and — and that - if it --
if Ms. Dillon were not family this property would
have been foreclosed on years prior.

The family was negotiating amongst
themselves how to work this out and, you know,
there was -- 1 know part of the family wanted to
wipe out the mortgage. The other part wouid not,

9 interestin property to JLJ, LLC and a 10 percent refused to agree to that. The Dillons did not want
10 . interest in property to PMC, LLC. to wipe out the mortgage and so this is the final
11 I ask if you can take a look at that result of the negotiations, what I've drawn up
12 document and identify it for me. here.
13 A. ldrew this up. Q. Okay. Well, let me ask you if you
14 Q. Okay. Do you have any independent 14 would turn to the affidavit section of the deed.
16 knowledge or recollection as to the purpose or 15 A. Consideration affidavit?
16 reason that that deed was drawn and prepared and | 16 Q. Yes, consideration affidavit. Were
17 recorded? 17 this conveyance to have been a gift what would be
18 A. Ifl remember correctly | think Cynthia 18 the proper box to check in item Number 3 of the
19 and Patrice already had an interest in this family 19 affidavit?
20 property and it was set up where Marilyn would have - | 20 A. Exempt, Number 3-C, with an
21 aninterest in the family property through that 21 explanation.
22 JLJ. i 22 Q. Okay. So the affidavit attached to the
23 It also had the effect of stopping any 23 deed tells us that this was not at least on its
24 foreclosure rights that Marilyn or Ms. Dillon had 24 face intended as a gift. Do you agree with that?
25 because technically | think they could have 25 A. Yes.
Page 12 Page 13
1 Q. Okay. Item Number 4 on the affidavit 1 there's a couple of ways to figure it out.
2 to me tells me -- and I'm asking you this to see if 2 Q. Okay. Would you say then in your
3 you agree with me -- that the value of the interest | 3 opinion that the affidavit is contradictory?
4 in real estate transferred by this deed was 4 MR. McVEY: Object to the form of the
5 $436,000? 5 question.
6 A. Well, it was 50 percent of -- we didn't 6 THE WITNESS: 1don't know. The two --
7 bhave an appraisal. So !l used a tax assessed value 7 inretrospect | used the 346 minus the 434 and |
8 which | think is proper and 50 percent of that 8 think | probably should have used the 434 minus -
9 would be $336,000. 9 or ! may have just misstated that, but 872 minus
10 Q. -But someone who was a lawyer or knows | 10 434 and then did my calculations.
11 what these affidavits are all about would conclude { 11 BY MR. ROMANOSKY:
12 that the vaiue of the property transferred was 12 Q. Okay.
13 $436,000. Is that correct? ' 13 A. | think that's -- | was thinking about
14 A. Yeah. The 50 percent was worth 14 it and that could be an issue. ’
15 436,000. 15 Q. Okay. Well, | will tell you that the
16 Q. Allright. Tell me if you can what 16 issue in this litigation concerns the reason that
17 Item Number 5 of the affidavit tells us. 17 this deed was given and that it is the position of
18 A. Well, it shows that $434,059, the lien, 18 the plaintiffs that it was given to JLJ, LLC as
19 was still against the property. 19 partial satisfaction of the mortgage which is the
20 Q. Okay. 20 subject matter of this lawsuit. '
21 A. And this is the only place that -- and 21 Do you have any independent
22 I've looked over this and thought, well, maybe | 22 recollection of such discussions with any of the
23 made a mistake on the calculation of document 23 Millers in connection with the preparation and
24 stamps. That was the mistake that | think | could 24 recording of this deed?
25 have made and | looked over it last night. 1 guess 25 A. " The final resuit because the Dillons
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Page 14 Page 15

1 were unyielding is the fact that this was not going 1 what | remember.
2 to be a forgiveness of the debt. So, | mean, 2 Q. Okay.
3 that's my — that's my recoilection. 3 A. 1think an issue we had was could —
4 Q. Well, was it going to be -- 4 family members can gift. This is the problem, |
5 A. They weren't going to wipe out that 5 think, and the reason it was done this way. | can
6 debt, you know, for an interest in this loan. 6 gift to my children but can -- can my corporation
7 Q. To your knowledge and recollection if 7 gift to my child's corporation?
8 you know were they going to credit anything towards | 8 And that's -- that was the issue. So
9 the balance of the mortgage in consideration of 9 that's why | think it had to be -- it's like you
10 this conveyance? 10 can create a -- and this is an analogy. If you
11 A. No. Like | said earlier when | first 11 start an LLC you can fund your LLC with money and
12 started, my recollection is that Cynthia and 12 it's not necessarily a gift but it's exempt. When
13 Patrice had already gotten their share and Marilyn 13 it comes back out of that LLC it's got to have
14 was getting her share. 14 document stamps on it. '
15 Q. Okay. So what do you believe or what 15 Q. Okay.
16 do you -- if you know, what was, in fact, the 16 A. That was the theory | was using. |
17 consideration for the transaction? 17 didn't see, you know, any exemption that we could
18 We've already determined that it was 18 use since we were dealing with corporate LLCs and
19 not a gift because the proper box is not checked as {19 so that's why | had to do it like that.
20 a gift. 20 If we just went with the family members
21 A. You know, | don't -- yeah. | know and 21 1 would have put on there an "X" for exempt and we.
22 that's —- 22 would have rolled on, but we couldn'tdo it that
23 Q. And perhaps -- 23 way because of the fact that LLCs were involved.
24 A. Without the agreement that we have 24 Q. Okay. Sol guess my question was, do
25 it's -- you know, that's -- | think I've told you 25 you have an opinion or do you know what the

’ Page 16 Page 17
1 consideration was for this transfer if any? 1 A. Alongtime. So I'm not trying to take -
2 Because we've determined -- 2 sides. I'm not -- | care for both families. In
3 A Well -- 3 fact, | know Cynthia better than anybody and |
4 Q. --thatit's not a gift. So there's 4 surely don't want to do anything to upset her.
5 got to be some consideration, something that-- | § Q. | understand.
6 A. |just think it requires -- | think -- 6 A. I've tried a case for her before. In
7 this was done for the county because it requires 7 fact, | saw Melvin Bowens at the Dollar General in
8 that document stamps be paid. It's not exempt. So | 8 Ravenel in which | tried two cases for her on rent -
9 you have to calculate document stamps, gift, or --- 9 on one of the units in this place. It was a
10 Q. Okay. 10 coincidence because | haven't seen him since the
11 A. You know... 11 last trial. Okay?
12 Q. Okay. Lastly I'm going to hand you 12 Q. Okay.
13 Plaintiff's Exhibit No. 7, a form entitled: 13 A. Soljustdon't have a dog in this
14 Satisfaction of mortgage. I'll ask if you can 14 fight and | don't want to hurt either side.
15 identify that, if you've ever seen it, and perhaps |15 Q. | understand. '
16 if you may have even prepared it. 16 A. Cynthia asked me to draw up a
17 A. 1did prepare it, but it didn't fly. 17 satisfaction because | think she wanted to present
18 Q. Okay. Tell me what you know about that | 18 that to satisfy -- you know, wanted to get rid of
19 document and why it didn't fly. 19 this debt.
20 A. |think Cynthia probably asked me to 20 Q. Right. _
21 draw up this document before really this matter 21 A. And Ms. Dillon or Marilyn, you know,
22 got -- we were in the infancy stages of all this 22 just -- that wasn't going to fly. So this kind of
23 discussion and | think Cynthia -- you have to 23 just was created. It was created off of -- you
24 understand I've done work for the Millers and -- 24 know, it was recycled from other satisfactions |
25 Q. Foralong time? 25 did. |just typed it in there, probably e-mailed
AlWIR A. WILLIAM ROBERTS, JR,, & ASSOCIATES (800) 743-DEPO Pages 14-17
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1 ittoher. 1 Cynthia for'a minute.
2 Q. So what you're telling me is | believe 2 MR. MCVEY: Could she make some copies
3 there were at least some discussions among the 3 forme?
4 Miller family members? One or more of the Miller 4 MR. ROMANOSKY: Of course.
5§ family members concerning a satisfaction of the 5 (A recess transpired.)
6 mortgage? 6 BY MR. ROMANOSKY:
7 A. | believe Cynthia wanted this presented 7 Q. Two more questions, please. You had
8 to Ms. Dillon in the infant stages of them trying 8 stated at some point in your testimony that you
9 to work out this mortgage loan. 9 believe that Patrice had already been given some
10 Q. Okay. 10 interest in this property. The deed -- it appears
11 A. How the)} were going to do -- because | 11 _she received her interest simultaneously with the
12 know Ms. Dillon and them | think helped pay for the 12 interest to JLJ. Does that sound correct?
13 house, you know, her parents' home, or some of this 13 A. Yeah. | may be mistaken on that. |
14 money was used to keep mortgages — other mortgages | 14 know she had gotten 10 percent of out of this.
15 from going in defauit and that gets back to the 15 Q. Allright. Last question. Do you
16 cash flow issue about '08 because money dried up. 16 recall any specific conversations or discussions
17 Q. Okay. 17 with Mr. or Ms. Miller concerning what their
18 A. lwent from 600 closings in '05 to 18 intentions were with respect to the deed of the 40
19 doing nine in 2009 and that's when | quit doing 19 . percent? Specifically did they intend it to be
20 closings. So'that's how bad things got. 20 applied towards the balance -- a portion of the
21 Q. Okay. 21 mortgage?
22 A So. 22 " MR. McVEY:" Object to the form of the
23 MR. ROMANOSKY: If everybody will bear 23 question. You can answer.
24 with us, at this point I'm going to break because 24 THE WITNESS: We had a meeting at my
25 [I'm done with my exhibits. I'm going to meet with 25 office. | know Mr. and Ms. Miller were there.
. Page 20 Page 21
1 Cynthia was not at that time. | think Patrice may 1 Q. By Mr. And Mrs. Miller you mean Peter
2 have been there. We discussed what | consider to 2 Miller, correct?
3 be on these documents and | drew documents up from 3 A. Right.
4 that discussion. 4 Q. From that meeting the documents that
5 Now, you know, they may -- that's how | 5 have been entered here as Plaintiff's 6 --
6 perceive what | did on these papers is what | 6 Plaintiffs 5. Excuse me. | guess Plaintiff's --
7 perceive we talked about. 7 was it 6 which that is the conveying the interest?
8 Q. So are you telling me you perceived 8 Is that the document you're talking
9 that it was a transfer and that it was not intended 9 about that was right there?
10 to be applied towards any of the mortgage balance |10 A. Yeah. It's signed the day that she
11 if you know? ’ 11 was -- Ms. Miller was there.
12 -~ A. Yeah. Idon'trecall it being -- 12 Q. Okay. .
13 having any effect on the mortgage balance. 13 A. ltlooks like it's the 23rd of March.
14 MR. ROMANOSKY: Okay. That's all | 14 Q. Okay. Do you have any knowledge as to
15 have. 15 who was present the day Plaintiff's 5 which is
16 EXAMINATION 16 right there, the modification of the mortgage
17 BY MR. McVEY: 17 agreement, was signed?
18 Q. Tommy, just a couple of questions, if | 18 A. Well, that was done the same day, March
19 may. You were talking about a meeting in which you | 19 23rd, 2012,
20 looked at these documents and drew them up and 20 Q. Again, Mr. And Mrs. Miller, Patrice.
21 based upon that meeting. 21 And was Cynthia Miller present?
22 Who was present at that the time at 22 A. No--
23 that meeting? 23 Q. She was not? Okay.
24 A. Myself, Mr. and Mrs. Miller, and 24 A. --because | think ended up with the
25 Patrice, | believe. 25 deed in -- we e-mailed the signature page and the
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deed to Cynthia, | think, in Atlanta and, you

know --

Q. Okay.

A. |don't know. Mary Hinkle. She's in
South Carolina. Somehow this was signed May 14th,
2012, the deed was.

Q. Okay. Obviously it looks like you drew
it up in March and it didn't get executed until
May. Is that correct?

‘A. Yeah.

Q. Okay.
A. You can see where March is scratched
through and May is written.

Page 23

Q. Did you prepare that deed as well.

A. Yeah.

Q. And in that deed -- and what I'm
referring to just specifically for purposes of the
record is this is a deed to Miller Properties, LLC
to C-Miller Properties, LLC? '

A. Uh-huh.

Q.. And | believe this is a one-half
interest being conveyed to the property that we're
10 talking about, correct? :
11 A. Uh-huh.
12 Q. Okay. And it appears if you look at
13 the affidavit on that --

1
2
3
4
5
6
7
8
9

122

Q. Okay. You said that was drawn up at 14 A. | think this is the one that - after [
the same time as the mortgage modification 15 researched that -- that could be -- could or
agreement marked as Plaintiff's 67 16 couldn't -- could not be correct.
A. That's dated March 23rd? 17 Q. Allright. So you're not sure if --
Q. Yes,itis. 18 A. The document stamps may be on that.
A. Oh, yeah. All that would have been 19 Q. You're not sure whether these actually
20 done at the same time. ] 20 applied?
21 Q. Okay. Let me show you another deed. 21 A. No. )
22 We'll mark that as Defendant’s 1. 22 Q. The intent of --
23 (DFT. EXH. 1, Warranty Deed, was marked |23 A. In the interim of years | think |
24 for identification.) 24 determined they --
25 BY MR. McVEY: 25 Q. I'msorry.
Page 24 . . Page 25
1 A. You follow what I'm saying? 1 A. And so that's why | had to do --
2 Q. | foliow. 2 Q. Right. It has to be affiliates?
3 A. You learn as you go. 3 A. Yeah.
4 Q. That's why they call it the practice of 4 Q. Itdoesn't have to be sort of --I've
5 law. 5 always looked at it that if an LLC is a member of
6 A. Right. 6 another LLC it can certainly contribute property
7 Q. But the intent of Plaintiff's 1 and the 7 and would be exempt in that fashion and if it's
8 intent of Defendant's 1 and Plaintiff's 6, those 8 not --ifit's just transferred from one to one --
9 are gifts? 9 A. Right. '
10 A. Those are gifts. 10 Q. The only other question | have, you're
11 Q. You just got yourself convinced when |11 familiar with the property we're talking about,
12 you said Plaintiff's Exhibit -- 12 correct? : ‘
13 A. | had a case of some kind in the 13 A. Yeah. Very, very familiar.
14 interim in that four-year period that | think -- 14 Q. s it currently fully occupied to your
15 you know, usually at the RMC they will kick 15 knowledge?
16 something out if they see -- if it doesn't look 16 A. You know, | doubt it, but it looks
17 quite right or have the right exemption number and | 17 pretty busy right now. So | don't know.
18 that sort of thing. 18 Q. Do you know what's there right now
19 Q. Sure. 19 tenant-wise?
20 A. |learned over a period of time that | 20 A. Looks like a granite shop, a place that
21 do not think that one corporation can give to 21 sells granite, and | don't know if they still have
22 another corporation -- 22 a nightclub there or not.
23 Q. Okay. 23 Q. Okay.
24 A --orlLC. 24 A. There's a little motel around the back.
25 Q. Right. 25 | don't know if they're renting out rooms or not.
AIWIR| - A. WILLIAM RQBERTS, JR., & ASSOCIATES (800) 743-DEPO Pages 22-25
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1 | haven't driven around the back. I've driven by 1 no good.
2 it. | don't know what -- there may be some kind of | 2 Q. Yes.
3 real-estate thing or something in the middle, but 3 A. I mean, it's a piece of paper.
4 I'm not 100 percent sure. 4 Q. Sure.
5 Q. Have you drawn any of the leases up for | 5 A. We knew that going in. 1 think he was
6 that property? 6 just taking a stab at trying to get some money.
7 A. I've defended them in court. 7 Q. And | believe your testimony earlier
8 Q. Butyou have not prepared any leases 8 is that the debts that are represented by
9 for that property to your knowledge -- 9 Plaintiff's 1 was is the promissory note, the
{10 A. ldon't-- 10 modified note that's marked as Plaintiff's 4 and
1 Q. -- within the past three years? 11 the mortgage modifications, et cetera, those are
12 A. No, not in the past three years. 12 all sort of a culmination of debts of money lent?
13 Q. Okay. 13 Your understanding is it's various
14 A. [don't think I've prepared any leases, 14 moneys that are lent by Marilyn and Joe Dillon over
15 but, you know, | can't say -- i've done a lot for 15 the years? Is that right? That's your
16 the Millers. 16 understanding?
17 Q. Sure. ] 17 "A. Yeah. | mean, | think if you go .
18 A. I may have. | don't remember. 18 through it sort of tells a story and it sort of i
19 Q. Okay. 19 starts out with the first promissory note.
20 A. | know that that Melvin Bowen guy 20 Q. Okay.
21 sued twice and we counterclaimed in one -- both 21 A. | think the first promissory note was
22 counterclaims -- 22 done without a mortgage and at some point it was
23 Q. Right. 23 decided, well, shoot, there's a promissory note,
24 A. -- but he doesn't have -- he can't 24 but we don't have any collateral. | mean — and so
25 pay us with any money; so our counterclaims are |25 that's maybe why the mortgage was done. Ifl
. ’ Page 28 Page 29
1 remember right it was done in '08, but the note was | ! were foreclosed on and the Dillons -- Ms. Dillen
2 done in '06. That's probably -- you know, and 2 prevailed both Miller Group properties and C-Miller
3 that's why | seen that before. You know, that was 3 Properties, LLC would lose the property.
4 given to me and | drew up a promissory note 4 Q. Right. Okay. But you agree with me
5 according to -- 5 that the promissory note marked as Plaintiff's 4
6 Q. And the obligor changed under the note, 6 the borrower under that is Miller Group Properties,
7 didn'tit? It went to the -- the obligor changed 7 correct?
8 at that point or at that point or the obligors 8 A. Under Plaintiff's 42
9 changed to -- : 9 Q. Plaintiff's 4. Modified promissory
10 A. Well -- 10 note?
11 Q. --looks like -- 11 A.  Yeah.
12 A. Well, | don't know. | mean, you 12 Q. Okay. All right. There's no question
13 know... 13  in your mind that this debt is secured by this
14 Q. Well, from -- 14 mortgage, correct? The mortgage marked as
15 A. | think what - | think C-Miler 15  Plaintiff's 27
16 Group -- | don't know that -- | don't think they 16 A.  Yeah.
17 signed the note, but if the property was foreclosed |17 Q. Okay.
18 on they were taking their interest subject to the 18 A. In the modification. I mean, coupled
19 mortgage. 19 with the --
20 Q. Right. But the original - 20 Q. Right.
21 A. |don't think -- | don't think | can 21 A. ~-- modification.
22 get a judgment under-this note against C-Miller 22 Q. Or as modified, I guess?
23 Group if the property were foreclosed on. 23 A.  As modified.
24 Q. Right_ 24 MR. McVEY: That's all the questions I
25 A. When -- C-Miller Group if the property 25 have.

o>

w|R]

S|
123

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
scheduledepo.com

Pages 26-29



Miller, Peter, et al v
Dillon, Marilyn L.. and JLJ, LLC, et al

G Thomas Hill
June 23, 2016

A

W

124

scheduledepo.com

Page 30 ) Page 31
1 EXAMINATION 1 (The deposition was concluded at 12:04
2 BY MR. ROMANOSKY: 2 PM. )
3 Q. Tommy, the gist then of what I get from 3
4 lan's cross-examination is that you did not make 4
5 any disbursements from your office or your trust 5 ,
6 account in connection with any of these loans at 6
7 allz 7
8 You were just drawing papers? 8
9 You don't know what money transpired 9 i
10 between the Dillions and any of the parties to this 10
11  -litigation? 11
12 ’ A. I did not receive any funds and 12
13 disburse anything through my trust account on this 13
14 matter. i4
15 MR. ROMANOSKY: Okay. That's all I 15
16 have. 16
17 MR. McVEY: That's all I have. 17
18 MR. RCMANOSKY: Do you want to waive or |18
19 sign? 19
20 THE WITNESS: I'll waive. 20
21 MR. ROMANOSKY: Thank you, Tommy. 21
22 That's all. 22
23 ‘(The witness, after having been advised |23
24 of his right to read and sign this transcript, 24 -
25 waives that right.) 25
Page 32 Page 33
1 CERTIFICATE OF REPORTER 1 INDEKX
2 2
3 I, Priscilla Nay, Court Reporter and 3 Page Line
4 Notary Public for the State of South Carolira, do 4
5 hereby certify that the foregoing transcript is a 5 G. THOMAS HILL 4 12
6 true, accurate, and complete record. 6 EXAMINATION 4 14
7 I further certify that I am neither
7 BY MR. ROMANOSKY
8 related to nor counsel for any party to the cause '
. . 8 EXAMINATION 20 16
9 pending or interested in the events thereof. i
BY MR. McVEY
10 Witness my hand, I have hereunto ° c . .
11 affixed my official seal this 5th day of July, 2016 10 EXAMINATION 30 !
12 at Charleston, Charleston County, South Carolina. 11 BY MR. ROMANOSKY
13 12 CERTIFICATE OF REPORTER 32 1
14 13 .
15 14 REQUESTED INFORMATION INDEX
16 15 (No Information Requested)
17 T,
PO 18
18 :.; /7 a0TARy D % 17 ’
19 (=)
3 »,,u.c./,g e i8 EXHIBITS
20 %, % § e Ny
e > 19
21 racame s
20 Page Line
22
. 21 PLF. EXH. 1, Promissory note 3 1
Priscilla Nay,
22 PLF. . 2,
23 Court Reporter . EXH. 2, Mortgage 3 3
My Commission expires 23 PLF. EXH. 3, Deed 3 >
24 December 2, 2021 24 PLE. EXH. 4, Modified note 3 7
25 25
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) :
COUNTY OF CHARLESTON ) Civil Action No. 2015-CP-10-3389
PETER MILLER, MARY ALICE MILLER,)
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,
LLC,
Plaintiffs,
Vs,
MARILYN L. DILLON AND JLJ, LLC,
Defendants
and
MARILYN L. DILLON
Third-Party Plaintiff
vs.

)
)
)
)
)
)
)
)
)
)
)  AFFIDAVIT OF MARILYN L. DILLON
)
)
)
)
)
)
)
)
)
)
PMC, LLC )
)

PERSONALLY APPEARED BEFORE ME, Marilyn L. Dillon, who, first being duly
sworn, deposes and states as follows:
1. [ am over the age of eighteen (18) and competent to make this affidavit.
2. 1am a Defendant as well as the Third-Party Plaintiff in this action.
3. I am also a member of Defendant JLJ Associates, LLC. The other member is my
husband, Joseph L. Dillon. |

4. T am the owner and holder of the following loan documents:

1 EXHIBIT H
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a. Modified Promissory Note (“Modified Note™) dated March 23, 2012 in the
face amount of Four Hundred Thirty-Four Thousand Fifty-Nine and 00/100s
($434,059.00) dollars;

b. Promissory Note (“Note™) in the original principal sum of Three Hundred
Sixty Thousand and 00/100s ($360,000.00) dollars dated June 1, 2006;

c. Mortgage (“Mortgage”) dated February 5, 2008 and recorded on February 7,
2008 in the office of the RMC for Charleston County in Book S 650 at page
250; and

d. Modification of Mortgage Agreement (“Mortgage Modification™), the same
being dated March 23, 2012 and recorded on July 11, 2012 in the office of the
RMC for Charleston County in Book 263 at page 507.

5. The Mortgage is a first priority lien on the below-described real property (“Subject
Property™):

ALL that parcel, tract and piece of land in the County of
Charleston, State of South Carolina beginning Eleven Hundred

Fifty (1,150) feet north of Highway162 on Highway 17; thence for

Two Hundred Ninety-Seven and Fifty-Six-Hundredths (297.56)

feet in a northerly direction to a point, thence for Thirty-Six and

Forty-Hundredths (36.40) feet in a northerly direction to a point,

thence- easterly direction for Twelve and Six Hundredths feet

(12.06) to point; thence in a northerly direction for Fifteen (15) feet

to a point; thence for Twenty-Five (25) feet in an easterly direction

to a point; thence in a northerly direction for One Hundred
Twenty-Seven and Ninety-Nine-Hundredths (127.99) feet to a

point; thence in an easterly direction for Sixty Seven and Twenty

Hundredths (67.20) feet to a point; thence in a southerly direction

for One Hundred Eleven and Sixty Hundredths (111.66) feet to a

point; thence in a southerly direction for One Hundred Fourteen

(114) feet to a point; thence in a southerly direction for Two

Hundred Eighty-Eight and Fourteen-Hundredths (288.14) feet to a

point; thence in a westerly direction for Eighty-Two (82) feet to

the beginning point.

Further being the same property bounded on the North by Wallace
Creek, on the East and South by the lands of Ernest C. Seel, et al,
and on the West by U. S. Highway 17 (Savannah Highway).

BEING the same premises conveyed to the Miller Group

Properties, LL.C herein by deed from Peter Miller as Trustee of the
Peter Miller Living Trust dated December 31, 1999 dated August

2
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30, 2002 and recorded in the RMC Office for Charleston County in
Book U4I9, Page 263. This also being the same property
conveyed to C-Miller Properties; LLC by deed dated December 28,
2006 and recorded December 29, 2006 in the office of the RMC
for Charleston County in Book H610 at page 775, said deed
conveying a one-half (1/2) interest in and two the above-described
property. This also being the same property conveyed to JLJ, LLC
and PMC, LLC by deed dated May 14, 2012 and recorded on July
11, 2012 in the office of the RMC for Charleston County in Book
263 at page 508, said interest being the remaining one-half (1/2)
interest in the property.

TMS: 244-00-00-122

. JLJ Associates, LLC was conveyed a forty (40%) percent interest in the Subject
Propefty by deed dated May 14,.2012 and recorded on July 11, 2012 in the office of |
the RMC for Charleston County in Book 263 at page 508.
. This conveyance was made with the express understanding that the debt evidenced by
the afore-mentioned loan documents was not being satisfied in whole or in part. In
fact, the deed into JLJ ‘Associates, LLC clearly states:
WHEREAS, the grantor hereby informs the grantees the property interest
conveyed and the property described in EXHIBIT A is subject to a Mortgage
recorded in Book S650 at Page 250 in the RMC Office for Charleston County,
South Carolina.
. No payment has been made under the terms of the Modified Note, and the Modified
~ Note has léng since matured.
. There is currently due and owing under the terms of the Modified Note and Mortgage
the following amounts: |
a. Principal: $434,059.00
b. Interest t6 March 1, 2012 to July 26, 2016: $133,856.67

c. Late Fees: ' $650.00
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Total as of July 26, 2016:  $568,565.67

10. Also due and owing under the Modified Note and Mortgage are attorney’s fees and
costs as well as taxes and insurance incurred in the prosecution of this matter.

11. T am asking the Court to review this affidavit, the motion for summary judgment to
which it is attgched and grant the motion for summary judgment.

12.1 am further asking the Court to enter an order granting the foreclosure of the
Mortgage and public sale of the Subject Property.

FURTHER THE AFFIANT SAYETH NOT. Cx SN

Atwstgns Z Lipod

Marilyn L. Dillg

SWORN before me this
* A8 day of July, 2016.

ol 77 e

Notary for the State of Maryard 5og+¢\ CGasro\vrra

My Commission Expires MG ‘_'t, A0
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON Civil Action No. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER, )
MARY ALICE MILLER, AS TRUSTEE OF)
MARY ALICE MILLER LIVING TRUST, )
MILLER GROUP PROPERTIES, LLC, )
AND C-MILLER PROPERTIES, LLC,

Plaintiffs,

VS.

MARILYN L. DILLON AND JLJ, LLC,

AFFIDAVIT OF ATTORNEYS FEES

Defendants AND.COSTS

MARILYN L. DILLON
Third-Party Plaintiff
VS.

)

)

)

)

)

)

)

)

)

' )

and )
©)

)

)

)

)

)

)

PMC, LLC )
' )
)

PERSONALLY APPEARED BEFORE ME, Ian D. McVey, who, being duly sworn,
deposes and says:

I was retained by the Plaintiff to defend this action and to foreclose the Mortgage as
expeditiousfy as possible, given the detriment to Plaintiff's eciuity position as a direct result of
‘increasing losses from the running of interest. Upon receipt of the case file, title was ordered

and examined to identify all parties having or claiming any interest in the subject property.

1

EXHIBIT I
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Since that' time I or others in my office have prepared an Answer, Counterclaim, Cross-Claim,
and Third-Party Complaint, an Order of Reference, Motion for the Appointment of a Receiver,
Discovery Requests and various other pleadings and notices: Further, this matter has been
litigated and depositioﬁs been taken of the parties and other fact witnesses. By the time the
motion to which this affidavit is attached has been heard, the parties will have participated in a
mediation.

Additionally, the pleadings were served upon the parties personally and/or by
statutmy/substiiute service; review and handling of title issues; reinstatement and payoff figures
and payment histories were provided as requested or required.

Future duties include the preparation and service of an Order of Judgment of Foreclosure
and Sale to Defendant, obtaining bidding instructions from Plaintiff, représenting Plaintiff at the
sale or arranging for such representation, preparing the Master’s Report on Sale and
Disbursements, if needed, and preparing the Foreclosure Deed and any other documents that may
be necessary in this particular action.

In regard to the professional standing of counsel, I was admitted into the practice of law
in South Carolina in 2004 and am an active member of the South Cardlina Bar Association. [
am also admitted to th; United States District Court for the State of South Carolina and the
Fourth Circuit Court of Appeals. Iam Of Counsel to Turner Padget Graham & Laney, P.A. with
an emphasisﬁ in Commercial Litigation, Banking, Real Estate and Bankruptcy. 1 am rated ‘;AVf’
by Martindale-Hubbell, its highest rating, indicating “Very High to Preeminent” legal abilities
and “Very High” general ethical standards, as is my firm. [ was further rated as a Rising Star by

the publication Super Lawyers in 2014 and have been recognized as one of the Midlands Legal
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Elite by the Columbia Business Journal. [ am the attorney of record for the Plaintiff in the
above-captioned action. The services rendéred on behalf of Plaintiff have been performed by
me or those under my direction.
Based upon the fact that the above-captioned matter is a commercial foreclosure action,

as well as my as well as my firm’s status in the legal community, fees customarily charged for a
matter such as this, the complexity of this matter and the plain language of the Promissory Note
which calls for no less than 10% attorney fees, I think that a reasonable attorney fee for this
matter is $56,856.57. Further, my firm has incurred $449.29 in costs during the course of the
prosecution of this matter and will incur additional costs of publication in connection with the
sale of the Property. [ believe that all services performed were reasonable and necessary for the
proper representation of my client, Marilyn L. Dillon.

T am requesting that the Court review the file, this Affidavit, and the evidence presented
to the Court and grant Plaintiff a reasonable sum of attorneys’ fees and costs to date.

Further, deponent sayeth naught.

Ain D. McVey
Attorney for Plaintiff

SWORN TO AND SUBSCRIBED

befpye me this AHhday of July, 2016.
@3 Q. g;gg‘zﬂmj (L.S)
Notary Public for South Carolina

My commission expires: /az 17/2035

CINDY A. GATLIN

o)} NOTARY PUBLIC, STATE OF SOUTH CAROLIA
o My Commission Expires 1211712025
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STATE OF SOUTH CAROLINA

) _
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON N~y :
)
Peter Miller, et al ) CASE NO.
X Plaintiff ) 2015-CP-10-3389
)
V. ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
Marilyn L.. Dillon and JLJ, LLC ) '
[] Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
John E. Romanosky, Jr., Bar No. 4903 lan D. Mcvey, Bar No.
Address: Address:
OneCool Blow Street, Suite 201 PO. Box 1473
Charleston, SC 29403 Columbia, SC 29202
phone: 843-724-1054 fax: 843-724-1061 phone: 803-254-2200 fax: 803-799-3957
e-mail: john@jromanlaw.com other: e-mail: imcvey@turnerpadget.com other:

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ 1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion: Motion to Enforce Settlement Order
Estimated Time Needed: 15 minutes Court Reporter Needed, LHYES / [X] NO

SECTION II: Motion/Order Type

D Written motion attached
[] Form Motion/Order
[ hereby move for ge Zt e ; grth in the attached proposed order.

April 28, 2017
Date submitted

Signatyre of Attormeyt

X PAID ~ AMOUNT: $£5.00
[CJEXEMPT: [] Rulelto Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
[] indigent Status  [] State Agency v. Indigent Party
(] Sexually Violent Predator Act [ ] Post-Conviction Relief
[C] Motion for Stay in Bankruptcy
[] Motion for Publication [C] Motion for Execution (Rule 69, SCRCP)
[J Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[] Other:

/ SECTION II1: Motion Fee

JUDGE'’S SECTION®
[[] Motion Fee to be paid upon filing of the attached

order. JUDGE
(] Other: _
CODE.: Date:
CLERK’S VERIFICATION
Date Filed: -
Collected by:

[J MOTION FEE COLLECTED:
"] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03) 138




STATE OF SOUTH CAROLINA )

) NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON ) CASE NO. 2015-CP-10-3389

PETER MILLER, MARY ALICE
MILLER, MARY ALICE MILLER, AS
TRUSTEE OF MARY ALICE MILER
LIVING TRUST, MILLER GROUP
PROPERTIES, LLC, AND C-MILLER
PROPERTIES, LLC

/

Plaintiffs NOTICE OF MOTION AND

MOTION TO ENFORCE
VS.

SETTLEMENT ORDER
MARILYN L. DILLON AND JLJ, LLC
Defendants
and D eE =
i omm 73
MARILYN L. DILLON LB T
< o X
Third-Party Plaintiff N T2 L
2 =
. 55
vs. ‘ :395: N
PMC, LLC

Third-Party Defendant.

Nt e M N N N e N e N N e N Nt e N M e e S el N e e s e e’

TO:‘ Marilyn L. Dillon and JLJ, LLC, and their attorney, lan D. McVey, Esquire
PLEASE TAKE NOTICE that the Plaintiffs, by and throUgh the undersigned
attorney, will move before the Presiding Judge for the Court of Common Pleas for

: Charlestoﬁ County, in the Charleston County Courthouse, at 10:00 a.m. on the tenth

(10) day after service hereof, or at such other time and place as is convenient to the
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Court and counsel, for an Order requiring the Defendants to comply with the terms and
conditions of the Consent Settlement Order filed in the above captioned action on
September 12, 2016, and in support of this motion, the undersigned would respectfully
show the Court as follows:

1. That a Consent Settlement Order was executed between the parties to this
action and filed with the Clerk of Court on September 12, 2016 (Exhibit “A”).

2. That pursuant td the terms of the Settlement Order, Plaintiffs were required to
provide Defendants with a contract of sale for the subject property no later than March
11, 2017.

3. That in keeping witlh the terms of the Consent Settlement Order, Plaintiffs
submitted a\Real Estate PurchasevAgreement_ to the Defendants prior to March 11,
2017 (Exhibit “B”). |

4. That on March 10, 2017, the Defendants, through their attorney, rejected and
. refused to sign the Real Estate Purchase Agreement (Exhibit “C").

5. That by reason of the foregoing, the Plaintiffs ask the Court for an Order
requiring the Defendants to comply with the Consent Settlement Order by executing the
Real Estate Purchase Agreement attached as Exhibit “B” and comply with the terms
thereof so that the Real Estate Purchase Agreement may proceed to closing.

SOUTH CAROLINA RULES OF CIVIL PROCEPURE |
RULE 11 CERTIFICATION

| certify that prior to filing this Motion, | communicated, orally or in writing, with

opposing counsel and attempted in good faith to resolve the matter contained in this

Motion.
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PLEASE BE PRESENT TO OPPOSE SAID MOTION, IF

o N
n E. Romanosky; Jr.
—Bar No. 4903
One Cool Blow Street, Suite 201

Charleston, South Carolina 29403
843-724-1054
john@jromanlaw.com

Attorney for Plaintiffs

Charleston, South Carolina
ApriI£ , 2017
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EXHIBIT “A”

Consent Settlement Order
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2015-CP-10-3389

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Peter Miller, Mary Alice Miller, Mary
Alice Miller, as Trustee of Mary Alice
Miller Living Trust, Miller Group
Properties, LLC, and C:-Miller Properties,
LLC,

Plaintiff,
vs. CONSENT SETTLEMENT ORDER
Marilyn L. Dillon and JLJ, LLC |

Defendants.
\

Manlyn L. Dillon,
Third-Party Plaintiff, -
vs.

PMC, LLC

95:Z Hd 21 43s9laL

Third-Party Defendants.

THIS MATTER COMES BEFORE THE COURT by and with the consent of the parties.
The above-captioned matter was referred to the undersigned by a Consent Order of Referencé filed
on December 16, 2015. Pursuant to said Order of Reference, this Court has:jurisdiction over.this
matter.

PROCEDURAL HISTORY

This matter was commenced by the filing of a Lis Pendens, Summons and Complaint by
.;he.Plai,ntifos on June 15, 2015. Plaintiffs’ Complaint seeks a declaration of this Court as the
amount due and owing under a Modified Promissory Note (“Modified Note”) dated March 23,

2012. Said Modified Note is secured by a mortgage (“Mortgage”) dated February 1, 2008 and
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recorded on February 7, 2008 in the office of the RMC for Charleston County in Book S 650 at
page 257. Said Mortgage is a first priority mortgage on the following real property:

INSERT LEGAL DESCRIPTION |

On September 17, 2015, Defendants and Third-Party Plaintiff filed their. Answer,
Counterclaim, Cross-Claim and Third-Party Complaint in which they generally denied the
allegations of the P.laintiffs’ Complaint, asserted various affirmative defenses and further south
foreclosure of the Mortgage. Plaintiffs’ Reply was filed'on September 25, 2015. Pursuant to this
Court’s Scbeduling Order ﬁle_d on Marc_h 15, 2016, the parties mediated th'_is matter and were able
to. resolve the diff_erences between them. The Parties now wish to reduce their settlement. to an.
Order of this Court:

1

BASED UPON THE AGREMENT AND CONSENT OF THE PARTIES, I FIND,
- ORDER AND CONCLUDE AS FOLLOWS:

1. Within one hundred and eighty (180) days of the date of the filing of this Consent
Order described below, the Plaintiffs must provide Defendants with one of the

following:

a. A ratified contract to sell the property identified as TMS #244-00-00-122
' (the *‘Subject Property”) for Eight Hundred Fifty Thousand and 00/100s
($850,000.00) or higher; or

b. An unqualified loan.commitment letter from a reputable Jender licensed by
the state or federal government for'a loan on commercially reasonable tefms
in an amount sufficient to pay the debt owned Defendarts/Third Party

- Plaintiff as more. fully described in the Answer, Counterclaim, Cross-Claim
and Third-Party Complaint filed in this matter, with the caveat that the
attorieys’ fees due to Defendant/Third-Party Plaintiff Marilyn L. Dillon
will be attorney’s fees and costs actually incurred by her related to this
matter and not the attorneys’ fees provided for under the Modified Note,
Mortgage and other related loan documents.

2. If Plaintiffs obtain a ratified contract or loan- commitment as described in-paragraph
1 hereof, any such sale or refinance must be closed within Two Hundred Seventy

(270) days of the date .o“'f the entry of this consent order.

144




10.

Failure to obtain a ratified contract or a loan commitment within one hundred
eighty (180) days of the date of entry of this consent order shall be considered a
default hereunder. |

Likewise, failure to close the sale or refinance contemplated herein within two
hundred seventy (270‘) days.of the date of the entry of this consent order shall be a
default hereunder.

Reid Davis and the firm of Lee & Associates are hqreby appointed as the broker to
list the Property for sale aé indicated by the consent of the parties,

Plaintiffs shall continue to manage the Property and pay the regular expenses,
taxes, insurance and maintenance on the buildings during,m{til'such time asthe sale
or refinance contemplated herein has been consummated.

Plaintiffs will sﬁall useAthe revenue generated by the property to pay expenses
related the Subject Property to the extent available,

Plaintiff Petrease Clarkson will advance Nin.e Thousand and 00/100s ($9,000.00)
dollars to be used for the payment of taxes, insurance and general maintenance of
the Subject Property including without limitation for roof repair and ma&ers.related
to the underground storage tanks.

Likewise, Defendantsffhird-Party Plaintiff will advance Six ‘Thousand and
00/100s ($6,000.00) dollars to be used for the payment of taxes, insurance and
general maintenance of the Subject Property including without limitation for roof
repair and matters related to the underground storage-tanks.

Any funds advanced by Ms. Clarkson and Defendants/T. hird-Party Plaintiff will be
considered loans-and shall be repaid at ﬁhe same time, in the same manner and in the
same percentages .as the loans by each. By way of example, if the Subject

Property generates Ten Thousand and 00/100s ($10,000.00) dollars for repayment
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L1,

12.

13.

15.

16.

17.

of the loans, then Six Thousand Seven Hundred and 00/100s ($6,700.00) dollars
would be paid to Clarkson and Three Thousand Three Hundred and 00/100s
($3,300.00) dollars to Defendants/T hird-Party Plaintiff,

Plaintiffs agree not to enter into.:any leases in excess of one (1) year during the

course of their mariagement of the Subject Property.

The parties agree not to convey, mortgage, encumber, or take any action to affect

the current status of title to the Subject Property.
The parties ‘will éxecute and deliver a Deed in Liep of Foreclosure. to counsel for

Defendants/Third-Party Plaintiff.

.Said Deed in Lieu of Foreclosure will be'hcld im trust by 'cou_nsel for

Defendants/Third-Party Plaintiff and will not be recorded unless Plaintiffs breach.
the terms hereof. v \
The parties shall execute such documents as are reasonably requested to effectuate

the Deed in Lieu including any corrective deeds and affidavits as may be required

by any title insurance; carrier.

In the event of a sale of t_hé Pxopérty which ‘géAnerat‘es more funds than necessary to
repay the debt owed Defendants/Third Party Plaintiff as more fully described in the
Arnswer, Counterclaim, Cross-Claim and Third-Party Comgplaint filed in this
matter, the excess ﬁroceeds will be divided as follows: Fifty (50%) percent to
Cynthia Miller or such person or entity designated by her; Forty (40%) percent to
I.)-efendants/Third—Party Plaintiffs or such per's_onor, entity designated by them; ﬁnd_
Ten (10%) percent to Petrease Clarkson or such person or entity.aé designated by
her:

The parties. agree to keep the terms of this agreement confidential to the extent

permitted by law, and the Court does hereby order the Clerk of Court to seal this
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Consent Order pending further order of this Court or another Court of competent
jurisdiction.

18. The parties agree that this action will remain peﬁding’ during compliance with the
terms of this agfeement.. In thé event- that a change in ti'A-e status ;)‘f'.ti.tle makes "a
deed in lieu of foreclosure impractical, the Plaintiffs agree not to contest. the_
foreclosure.

IT IS SO ORDERED.

Mikell R. Scat?ékén/g‘h
* Master-in-Equity for Charlesto

I CONSENT. -

“fan D. McVey

‘ obn E:
TURNER PADGET GRAHAM & LANEY, P.A. PO Box 603

PO Box 1473 ” - Charleston, South Carolina 29402
Columbia, South Carolina 29202 Tel. (843)724-1054

Tel. (803)227-4267 Fax (843)724-1061

Fax (803)400-1564 ' Email: john@jromanlaw.com

Email: imcvey@turnerpadget.com

, v Attorney for Plaintiffs and PMC, LLC
Attorneys for Marilyn L. Dillon
and JLJ Associates, LLC
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EXHIBIT “B”

Real Estate Purchase Agreement
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REAL ESTATE PURCHASE AGREEMENT

This' REAL ESTATE PURCHASE AGREEMENT (hereinafter referred to as the "Agreement”) is made and
entered into on March 10, 2017, by and between C-Miller Properties LLC, JU LLC, PMC LLC, a{n) LLC
{"Seller”) and CRM Agency LLC, a(n) LLC ("Buyer") (Selier and Buyer each a "Party" to this Agreement
and collectively referred to as the "Parties”). \

1. Purchase Agreement. Seller hereby-agrees to sell and convey to:Buyer, and Buyer hereby agrees to
purchase from the Séller, the property located at 4213 Savannah Highway, Hollywood, South Carolina
29470 (the "Property") including all fixtures and improvements attached or located on the land other
than those excluded herein and subject to all easements, protective covenants, rights-of-way, and
mineral rights, if any, according to the terms and.conditions contained-herein. '

2. Legal Description. The Property is legally described as follows: TMS# 244-00-00-122, 1.06 acres.

ALL that parcel, tract and piece of land in‘the County of Charleston, State of South Cardlina
beginning Eleven Hundred Fifty (1,150') feet north of Highwayl62 on Highway 17; thence for
Two Hundred Ninety-Seven and Fifty-Six’-Hundredths‘(297.56') feet in a northerly direction to a
point, thence for Thirty-Six and Forty-Hundredths (36.40") feet in a northerly diredioh;ﬁb a point,
thence easterly direction for Twelve and Six Hundredths feet (12.06') to point; thence in a
northerly direction for Fifteen (15') feet to a point; thence for Twenty-Five {25') feet in'an
easterly directionto a point; thence in a northerly direction for One Hundred Twenty-Seven and
Nihety-Nine-Hundredths (127.99') feet to a point; thence:in an easterly direction for Sixty Seven
and Twenty Hundredths (67.20') feet to a point; thence in.a southerly-direction for One Hundred
‘Eleven and Sixty Hundredths (111.66') feet to a point; thence in a southerly direction for One
Hundred Fourteen (114') feet to a point; thence in a southerly direction for Two Hundred Eighty-
£ight and Fourteen-Hundredths (‘288.14 ') feet to a point; thence in a westerly direction for
Eighty-Two (82 ') feet to the beginning point. Further being the same property bounded on the
North: by Wallace Creek, on the East and South by the lands of Ernest C. Seel, et al,-and on the
West by U. S. Highway 17 (Savannah Highway).

3. Purchase Price. The total purchase price for the Property is $850,000.00. Buyer will pay
no money down, 0.00 ("Earnest Money") upon the execution of this Agreement and will pay the
entire $850,000.00 of the purchase price at closing.

4. Closing

Closing Date. Closing will occur on or before June 09, 2017 (the "Closing Date"), at which point Seller will
transfér titlé to the Property to Buyer. However, either Party may unilaterally delay closing for any
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reason, but in no event will closing occur more than 30 days after the Closing Date specified herein
unless both Parties agree to extend the Closing Date in writing. If closing is delayed or extended as
permitted by this Agreement, the.Closing Date for purposes of this Agreement will be the date on which
closing.actually occurs.

5. Delivery of Possession. On the Closing Date, Seller will deliver possession of the Property to Buyer
unleéss the.Parties agree to a different date in writing. Seller will maintain all insurance covering the
Property until the Closing Date. Seller agrees to deliver the Propérty in substantially the same condition
‘as its.present state. If subject property is damaged prior to transfer of title, Buyer hasthe option of
accepting any-insurance proceeds with title to the property in “as is” condition.

a. Closing Costs. The Costs-associated with closing this Agreement will be paid as follows:

i. Seller pays all costs associated with preparation of the deed.to the Property; '

ii..Seller pays for a title search, a title report, and a property owner's title insurance
policy covering the amount of the purchase price;

iii. Seller pays all property taxes, fees, and assessments up to, but not including, the
Closing Date, including any transfer tax;

iv. Buyer does hold a real estate sales agent license. Seller and Buyer agree that no real
estate broker oragent has otherwise engaged in, any activity which could form the basis
for a'claim for real estate commission, brokerage fee, finder's fee or other similar
charge, in.connection with this Purchase;

v. Seller pays for any loans and other debts on the Property not assumed by Buyer
including any associated fees;

vi. Seller pays for any judgments, tax liens, or other liens necessary to clear title;
vii. Seller pays for any recording charges for documents necessary to clear title;
viii. Buyer pays for r_ecording any documents in Buyer's name;

ix. Buyer pays the lender's title insurance premium, if applicable;

x. Buyer pays for.any new loan charges required by the lender;

xi. Buyer pays for any costs associated with financing the purchase of the Property;
xii. Buyer pays for the notary fee, if applicable;

xiii. Buyer agrees to pay for all-other costs associated with closing this Agreement unless
otherwise agreed by the Parties’in writing.
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b. Procedure at Closing. On the Closing Date, Buyer and Seller, and any other party required to
be bfe‘sent will gather to execute the necessary documents, at which peint the Closing Attorney
will distribute the funds to the appropriate parties and file the deed to the Property. Closing will
not occur if any of the following conditions have not been met:

i. The purchase price, closing costs, and all other payments required herein are
deposited into the Closing Attorney's Escrow Account;

ii. The deed to the Property and any other documentation needed to close the
transaction are prepared and delivered to the necessary parties;

iii. The title company is ready to issue atitle policy and, if title defects are preventing
the title company from issuing the policy, closing will not occur unless Buyer chooses to
waive such title defects in writing; or

iv. All other conditions of closing stated in this Agreement or required by law are
satisfied. ‘

c. Proration. Seller agrees to transfer all tenant deposits and prorated rents to Buyer at closing.

6. Title Requirements:
a. Title Report. Upon executing this Agreement, Seller will order a title report as required by the
Buyer's lender. '

b. Title Insurance. Seller agrees to purchase a standard form property owner's title insurance
policy covering the:amount of the purchase price-for Buyer from a certified insurance company.
Such policy will insure Buyer against any defect or encumbrance on the title to the Property
other than those stated on the deed transferring title to Buyer.

c. Assumption of Leases. Seller agrees that the transaction contemplated by this Agreement is
permitted under the terms of all existing leases or rental agreements for tenancies on the
Property. Notwithstanding anything to the contrary in this Agreement, the Parties agree that the
Property is being conveyed subject to the following tenancies: Possession of the property and
occupancy of all tenants, will be delivered to the Buyer when title transfers.
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7. Buver Contingencies

a. Financing: Third-Party Lender. Unless waived by Buyer in writing, this Agreement is
contingent on Buyer's-ability to obtain a financing commitment from an institutional third-party
lender on or beforeJune 2, 2017 (the "Financing Contingency Date"). The loan must be at the
prevailing interest rate, and the loan must finance at least 80% of the purchase price-unless
Buyer has sufficient funds by the Contingency Date to pay forthe portion of the purchase price
not being financed by a third-party lender. Buyer will make a good faith effort to secure such
financing by the Contingency Date; however, if Buyer is nonetheless unable to secure such
financing, this Agreement will be canceled.

i. Commitment or Denial Statement.. Buyer will provide Seller a copy of a commitment
or denial statement from the third-party lender by the Financing Contingency Date. If
Buyer does not provide Seller a copy of a commitment or denial statement from the
third-party lender by the Financing Contingency Date, this Agreement will be canceled.
if Buyer does provide Seiler a copy of a denial statement from the third-party !ender by
the Financing Contingency Date and Buyer so requests, Seller may choose to give
written consent to extend the Financing Contingency Date to allow Buyer-additional
time to secure financing. In this event, if Seller does not then extend financing by the
extended Financing Contingency Date this Agreement will be canceled.

ii. Alternative Financing. Buyer reserves the right to obtain alternative financing by the
Financing Contingency Date, any alternative financing obtained shall not result in any
increased costs to Seller.

b. Waiver of Contingencies. If Buyer so chooses, Buyer may waive any or all contingencies set
forth herein by so stating in a signed writing.

N

\

8. Seller Representations and Warranties

Assessments and Taxes. Seller covenants to pay any and all assessments or taxes on the Closing Date,
and Buyer will pay any assessments or taxes thereafter.

9. Release of Dower. If not already a Party to this Agreement, Seller's spouse, if any, joins in signing this
Agreement in order to give his or her consent to the release of any dower or other marital rights in the
Property.

10. Risk of Loss. Seller assumes the risk of loss if the Property is destroyed or a material defect or other
loss occurs between the date of this Agreement and the Closing Date. if Seller fails to restore the
Propertyto its-former condition, Buyer may choose to accept the Properity with the loss and require
Seller to pay or assign to Buyer any insurance proceeds payable to Seller as a result of such loss.
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11. Cancellation of Agréement. If this Agreement is canceled as permitted by the terms herein, it will be
deemed voided, with both Parties bejng fully released from performance; and nelther Party will have
any recourse against the other.

12, gmgmm ‘Upon Séller's.default of this- Agreement, Buyer will be entitled to either {a)
cancel this Agreement, or (b) pursue any.remedy:available by law or equity, including seeking specific
performance. Upon Buyer's default of this Agreement, Seller will be entitled to either (a) cancel this
Agreement, or ('b_)'pur'sue any remedy available by law or equity, including seeking specific performance.
In addition to any other relief that may be awarded, the prevailing Party of any action at law or in equity
brought to énforce or interpret this Agreement will be entitled to reasonable attorneys' fees and costs.

13. Mediation. All claims ordisputes related to the performances or interpretation of this Agreement
that the Parties are unable to resolve themselves will.be first submitted to.a mediation services provider
mutually acceptable to both Parties or otherwise through a mediator with the. American Arbitration
Association. Both Parties will share the. costs of mediation equally.

14. Further Assurances. The Parties agree to execute such further documents and do any and all such
further things as may be necessary to implement and carry out the intent-of this Agreement, including, -
‘without limitation, any documients.or'things that may be required by a third-party lender or title
company.

\
‘15. Natices. Any.notice, service of process, or demands required or permitted under this-Agreemerit or
under law will be deemed sufficiently given orserved if sent by United States certified mail, return
réceipt requested, or by Registered Email, addre-ssed as follows:

IF TO SELLER SEND TO:
C-Miller Properties LLC, Registered Email — cynthia.r.miller@att.net
JLLLLC, 11201 Prelude Court, Silver Spring, MD 20901

PMC LLC, 409 Blue Jasmine Lane, Charleston, SC 29414

IF TO BUYER SEND TO: .

CRM Agency LLC, Registered Email — cynthia.r.miller@att.net
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16. Miscellaneous Terins.

a. Entire Agreement. This Agreement, including any attachments, addendums, exhibits, and

. amendments hereto, represents the entire and singular agreement between the Parties with
respect to the matters herein stated, and any prior agreements, promises, or representations
notincluded herein are void and-of no effect. '

b. Governing Law. The Parties agree and acknowledge that all provisions of this Agreement shall
be governed by and construed in accordance with the laws of South Carolina exclusively and
* without reference to principlés of conflict of laws.

¢. Assignment. This Agreement will be binding and inure to the benefit of the Parties, their
personal representatives, successors, guardians, and assigns, but only to the extent that such
assignment is permitted by the terms of this Agreement, if at all.

d. Survival. The terms of this Agreement that imposes an obligation on either Party after the
delivery-of the deed to Buyer will continue to survive until satisfied.

e. Severability. If any provision of this Agreement shall be held to be invalid or unénforceable
for any reason, that provision shall be considered removed from this Agreement; however, the
remaining provisions-shall continue to be valid and enforceable according to the intentions of
the Parties. If a court finds thatany provision of this Agreement is invalid or unenforceable, but
that by Iimiting such provision it would become valid and enfdrceable, then such provision will
be deemed written, construed, and enforced asso limited.

f. Force Majeure. Neither Party will be liable for any failure or delay in performing an obligation
under this Agreement that.results from causes or events beyond its reasonable control,
including, withcut limitation, uncontrollable natural forces, war, labor-or trade disputes, riots or
civil unrest, or government action.

g.Joint and Several Liability. In.the event two or more persons or entities are hamed as.one v‘
Party to this Agreement, such persons' obligations and responsibilities will be joint'and several.

h.. Amendments. Any amendments, modifications, or additions to this Agreement must be
expressly made irv a writing sighed by all Parties.

i. Time of Essence. Time is of the essence for this Agreement.

j-Construction. In this Agreement, the masculine, feminine, and neuter genders wili be
interpreted to include each other, as will the singular and plural. Headings used herein are for
canvenience only and will not be interpreted to give any meaning to their respective provisions.

k.‘Counterparts. This Agreement may be executed in counterparts, each of which will be
deemed an original but considered part of one agreement.
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The Parties have read this entire Agreement and hereby agree to fully perform all the termsand
conditions in good faith. By signing this Agreement each Party swéars that the information it has
provided'is true and accurate to the best of its knowledge-and belief.

BUYER
Narmé: CRM Agéncy LLC,

i K Wit o3/ 007

Sign:

SELLER.

Name: C-Miller Properties LLC, JU LLC, PMC.LLC

sign: S/ ?)7/,2&‘-) Date: ﬁ/f/ > 7
- 77

Sign: o . Date:,

Sign:. . . Date: _

SELLER'S SPOUSE - SPOUSAL ACKNOWLEDGMENT
By signing below 1 hereby release any right of dowerin the ﬁrope'(tv.

Sign: Date:.

Witnesses

Witness

Witness
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EXHIBIT “C”

Letter of Rejection

156



Turner | Padget

REPLY TO:
Ian D. McVey

p E-Mail: Imcvey@turnerpadget.com

Writer's Direct Dial: 803-227-4267
Writer's Direct Fax: 803-400-1564

March 10, 2017

VIA EMAIL and U.S. MAIL
(john@)jromanlaw.com)
John E. Romanosky, Jr., Esquire
One Cool Blow Street, Suite 201
Charleston, SC 29403

Re:  Peter Miller, Mary Alice Miller, Mary Alice Miller, as Trustee of Mary Alice
Miller Living Trust, Miller Group Properties, LLC, and C-Miller Properties, LLC
v. Marilyn L. Dillon and JLJ, LLC and Marilyn L. Dillon v. PMC, LLC
Civil Action No. 2015-CP-10-3389
TPGL File No.: 13698.101 '

Dear John

"1 write you today on behalf of JLJ Associates, LLC (“JLJ”) I am in receipt of a
correspondence from your client, Cynthia Miller, submitting an offer for the purchase of the real
property which is the subject of this action (“Subject Property”) to an entity called CRM Agency,
LLC (“CRM”). My research shows me that CRM is a limited liability company organized and
existing under the laws of the State of Georgia. I do not show that it is registered to do business
in the State of South Carolina. Moreover, the business search of the Georgia Secretary of State’s
website indicates that it is deficient in some reporting requirements.

JLJ understandably has concemns related to this offer to purchase. As a threshold matter,

CRM is clearly a single member entity related to.Cynthia R. Miller, who is, in fact, a party to this
action. The settlement agreement that was entered into between the parties specifically states
that the parties agree to use Reid Davis of Lee & Associates as the broker to list the Property for
sale. It was important to the parties and to the process to have the property evaluated and listed
-for sale by an independent broker to alleviate any personal interest that any of the parties would
have in influencing the terms of sale in favor of one party over the other if allowed to broker the
property. Ms. Miller, through CRM, is now proposing that this arrangement be changed to
accommodate her own personal interests. JLJ considers it inappropriate to violate or alter the
terms of the settlement agreement that was previously signed by all parties. As you recall,

~ multiple attempts were made to get Ms. Miller to cooperate in listing the property with the
' : TPGL 761961 1v1
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John E. Romanosky, Jr., Esquire
March 10, 2017
Page 2

agreed broker. She simply refused to provide the information requested by the broker to list the
property. .

I do not believe that the settlement agreement contemplates any of the parties purchasing
the Subject Property at the end of the settlement period. Even if it does not so expressly state, it
was clearly the parties’ intent that it be listed and sold to a bona fide third-party purchaser.
Consequently, JLJ does not view Ms. Miller’s offer to purchase the property in keeping with the
spirit of the settlement agreement. '

Even if this approach was appropriate, the contract offer is far from commercially
reasonable.  First, we question CRM financial ability to purchase the property. No
documentation or pre-qualification letter provided has been provided that would indicate that she
is now in a position to obtain financing to complete a purchase of the property. Further, two of
the parties, neither of which were Cynthia, were compelled to lend money as part of the
settlement process to the Miller Group to maintain the Subject Property, keep it insured and pay
the taxes while it was to be listed for sale. At the time of the settlement agreement, Ms. Miller
represented that she was unemployed and had limited funds. On a side note, my client has since
learned the insurance is lapsed and the 2016 property taxes are unpaid which begs the question of
what has happened to the rent for the past six (6) months.

Second, there is no earnest money which indicates that CRM is either not offering in
good faith or she has limited available cash. It is virtually unheard of for a contract to not be
accompanied by an appropriate amount of earnest money. Moreover, all credible lenders will
require a cash' down payment in purchasing a commercial property. How can CRM expect to
obtain financing when it cannot even offer a sufficient sum of earnest money?

Third, the financing contingency provides for proof of financing to be proven seven (7)
days prior to closing which is absolutely unacceptable to JLJ. Fourth, the majority of the closing
costs are to be borne by the Seller including a commission to be paid to Ms. Miller herself which
is further evidence of her self-dealing and bad faith related to the settlement agreement. Fifth,
the purchase price is well beneath that which Ms. Miller has valued the property via an appraisal
she previously obtained. My understanding was she values the property well over the minimum
set forth in the settlement agreement. \

Therefore, JLJ expressly rejects the purchase offer for the reasons set forth above.

As you know, the settlement agreement provides for a division of the net sale proceeds by
percentage ownership. It is very clear to me that this is nothing but a poorly veiled attempt by
Cynthia Miller to delay the execution of the settlement order. For months, she failed to comply
with the terms of the settlement agreement by failing to comply with the designated broker. Now
she conveniently submits a contract offer with her being the purchaser offering to buy the
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property at the minimum agreed by the parties, and requests to be paid a sales/broker
commission for submitting her offer. That is simply unfair and a clear attempt to circumvent the
terms and the intent of the Settlement Order.

Please let me know if your clients will comply with the terms of the settlement agreement
by returning the necessary Deed-in-Lieu and Title Documents to me or whether a motion to
compel settlement will be necessary.

I appreciate your attenticn. tc this correspondence, and-I look forward to hearing from

you.
With kind regards, [ am
Yours truly,
TWW& LANEY P.A.
lan 15 McVey |
IDM:mjs
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STATE OF SOUTH CAROLINA * ) IN THE COURT OF COMMON PLEAS

) .
COUNTY OF CHARLESTON ) - Civil Action No. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER,
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,
LLC,

Plaintiffs,

VS.

RESPONSE TO MOTION TO ENFORCE

)
)
)
)
)
)
)
)
)
)
MARILYN L. DILLON AND JLJ, LLC, )

| ; SETTLEMENT ORDER
)
)
)
)
)
)
)
)
)
)
)

Defendants
and
- MARILYN L. DILLON
Third-Party Plaintiff
Vs.

PMC, LLC

NOW COME DEFENDANTS Marilyn L. Dillon (“Dillon”) and JLI Associates, LLC'
(“JLI)(collectively “Defendants™), by and through their undersigned counsel, who responds to
* Plaintiffs’ Motion to Enforce Settlement drder filed on April 28,2017 as follows:
PROCEDURAL HISTORY

This matter was commenced by the filing of a Lis Pendéns, Summons and Complaint by

the Plaintiffs on June 15, 2015. The Complaint alleges inter alia a cause of action for

' JLJ Associates, LLC is the correct name for Defendant JLJ, LLC. A corrective deed was issued to JLJ Associates,
LLC as part of the Settlement and Deed-in-Lieu process set forth in the Consent Settlement Order.
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Declaratory Judgment. Defendants filed an Answer, Counterclaim, Cross-Claim and Third-Party
Complaint (“Answer”) on September 17, 2015. Defendants’ Answer generally denies the
allegations of the Complaint, asserts various affirmative defenses and further asserts claims
against Plaintiffs and PMC for foreclosure of that certain Mortgage held by Dillon. Thereafter,
Plaintiffs filed their Reply, and the matter was referred to the Master-in-Equity for Charleston
County.

On June 30, 2015, Defendants’ filed a Motion for the Appointrhent of a Receiver which
was denied by order filed July 7, 2016. Defendants’ then moved for summary judgment by
Motion filed on July 28, 2016. Mediation was held resulting in a Consent Settlement Order
(“Settlement Order™) being entered on September 12, 2016. Plaintiffs’ filed the instant Motion
to Enforce Settlement Order on April 28, 2017.

BACKGROUND

On June 1, 2006, Peter Miller, Mary Alice Miller (collecti\}ely, the “Millers™), Mary

Alice Miller as Trustee of the Mary Alice Miller Living Trust (“Trust”) and Miller Group

Properties, LLC (“Miller Group”) made, executed and delivered to Dillon a Promissory Note
(“Note™) in the original principal sum of Three Hundred Sixty Thousand and 00/100s
($360,000.00) dollars. Said Note provided for payment of all sums due thereunder to be paid on-
May 31, 2009. See Exhibit A. To better secure the sums extended as evidenced by the Note, a .
Mortgage (“Mdrtgage”) dated February 5, 2008 was executed and recorded on February 7, 2008
in Book S650 at page 250. See Exhibit B. Said Mortgage is a valid lien on certain real property
located at 4213 Savannah Highway, Charleston, South Carolina and more particularly described
therein (“Propertj”). |

On March 23, 2012, Miller Group made, executed and delivered to Dillon a Modified
Promissory Note (“Modified Note”) in the principal sum of Four Hundred Thirty-Four Thousand
Fifty-Nine and 00/100s ($434,059.00) dollars. Said Modified Note provided for interest at a rate
of seven (7%) percent per annum and for monthly payments to be in the amount of Two
Thousand Five Hundred Thirty-Two and 01/100s ($2,532.01) dollars. The Modified Note had a
term of one (1) year with a balloon of the unpaid balance being due on May 1, 2013.  See
Exhibit C. Concurrent with the execution of the Modified Note, a Modification of Mortgage
Agreement (“Mortgage Modification™) was recorded on July 11, 2012 in Book 0263 at page
507. See Exhibit D. This Mortgage Modification memorialized the terms of the Modified Note

and re-affirmed the Mortgage as security for same.
2
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The loan as evidenced by the afore-mentioned loan documents has never been paid in
full. Hence, the claim for Foreclosure asserted in the Answer.

The parties mediated this case which was a long and arduoué process; however, the
parties were able to come to a resolution and said resolution was memorializéd in the Settlement
Order attached to Plaintiffs’ Motion to Enforce Settlement Order. Under the terms of the
Settlement Order, each of the parties had certain obligations, most of which were the
responsibility of the Pl_aintiffs and PMC. As will be demonstrated below, the Defendants have
complied with the terms of the Settlement Order and, moreover, have acted in good faith
throughout the process. It is the Plaintiffs, mostly the actions or inactions of C-Miller Properties,
LLC and its sole Member, Cynthia Miller, who have acted in bad faith and have failed to comply
with the terms of the Settlement Order.

ARGUMENT

1. The Real Estate Purchase Agreement does not comply with the Settlement Order.

Plaintiffs seek to compel performance of the Settlement Order, specifically, to require
Defendants to execute the Real Estate Purchase Agreement attached to Plaintiffs’ Motion to
Enfbrce as Exhibit B. Under the terms of the Settlement Order, Plaintiffs were required to
present (a) “a ratified contract to sell the property....for Eight Hundred Fifty Thousand and
00/100s ($850,000.00) dollars or higher...” within One Hundred Eighty (180) days of the date of

the filing of the Settlement Order or (b) an unqualified commitment letter from a reputable

lender...in an amount sufficient to pay the debt owed Defendants/Third Party Plaintiffs... The

plaintiffs did not provide a loan commitment or a ratified contract as stipulated by the Settlement

Order. The Real Estate Purchase Agreement is signed only by C-Miller Properties, LLC and the
proposed Buyer, CRM Agency, LLC.2  Neither JLJ nor PMC, the other two (2) owners of the
Property, signed the Agreement. As such, it is not a binding contract, and the Real Estate

Purchase Agreement does not comply.with the terms of the Settlement Order. See Prestwick

Golf Club, Inc. v. Prestwick Limited Partnership, 331 S.C. 385, 503 S.E.2d 184 (Ct.App.

1998)(“In order for a contract to be binding, there must be mutual manifestation of assent
between the parties”); see also, Rose Electric, Inc. v. Cooler Erectors of Atlanta, Inc., 418 S.C.

424, 794 S.E.2d 382 (Ct.App. 2016)(“A contract is an obligation which arises from actual

agreement of the parties manifested by words, oral or written, or by conduct™).

? Both of these entities are owned in their entirety by Cynthia Miller.

3
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Further, the Real Estate Purchase Contract is not supported by valuable consideration.
Section 3 thereof provides as follows: “The total purchase price for the'Property is $850,000.00.
Buyer will pay no money down, 0.00 (“Earnest Money”) upon the execution of this Agreement
and will pay the entire $850,000.00 of the purchase price at closing.” As a result, the Real Estate
Purchase Agreement lacks consideration and does not comply with the terms of the Settlement

Order. See Plantation A.D., LLC v. Gerald Builders of Conway, Inc., 386 S.C. 198, 687 S.E.2d

714 (Ct. App. 2009) (“The necessary elements of a contract are an offer, acceptance and valuable
consideration.”). A

Additionally, the Real Estate Purchase Agreefnent violates the terms of the Settlement
Order in that Section 4 thereof provides that “either Party may unilaterally delay closing for any
reason, but in no event will closing occur more than 30 day after the Closing date specified
herein....” Any extension of the Closing Date pursuant to Section 4 of the Real Estate Pﬁrchase
Agreement would violate the terms of the Settlement Order as it would set closing more than two
hundred seventy (270) days from the filing of said Settlement Order. '

Therefore, the Real Estate Purchase Agreement does not comply with the terms of the
-Settlement Order. As a result, Plaintiffs have failed to comply with said Settlement Agreement,
and Dillon was entitled to record the Deed-in-Lieu of Foreclosure as she has now done.

2. Plaintiffs cannot compel Settlement Agreement due to their own non-performance.

Defendants would further submit that, Plaintiffs cannot seek specific performance under
~ the Settlement .Agreement because their own breaches preclude such enforcement. In South
Carolina jurisprudence, settlement agreements are viewed as contracts. Pee Dee Stores, Inc. v.

Doyle, et al., 381 S.C. 234, 672 S.E.2d 799 (Ct.App. 2009). When “a contract is not performed,

the party who is guilty of the first breach is generally the one upon whom all liability for the
nonperformance rests.” Silver v. Abstract Pools & Spas, Inc., 376 S.C. 585, 594, 658 S.E.2d 539,
543 (Ct.App.2008) (quoting Willms Trucking Co. v. JW Constr. Co., 314 S.C. 170, 178, 442 S
E.2d 197, 201 (Ct.App.1994)). Further, in order to compel specific performance, a court of

equity must find that: (1) there is clear evidence of a valid agreement (2) the agreement has been
partly carried into execution on one side with the approbation of the other; and (3) the party who
comes to compel performance has performed his or her part, or has been and remains able and

willing to perform his or her part of the contract. Ingram v. Kasey’s Associates, 340 S.C. 98,

531 S.E.2d 287 (2000). The doctrine of unclean hands precludes a party from recovering in
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equity if he or she acted unfairly in a matter that is the subject of the litigation to the prejudice of
the other party. Id.

Since the filing of the Settlement Order, the Defendants have fulfilled their obligations
thereunder while the Plaintiffs have consistently failed to honor theirs. First, the Settlement
Order provided that the Property would be listed for sale with Reid Davis of Lee & Associates
which never happened. As is demonstrated by the affidavits attached hereto, the Plaintiffs failed
to cooperate with Mr. Davis throughout the process making a listing impracticable. See Exhibits
E & F. In fact, the only person to cooperate fully with Mr. Davis was Joseph Dillon, the spouse
of Dillon. As indicated in Mr. Davis’ affidavit, multiple attempts were made by him to contact
Cynthia Miller, the person with the most knowledge of the Property, to no avail. Even when a
listing agreement was presented, Cynthia Miller, who as managed the Property for many years
refused to execute it.

Second, the Plaintiffs failed to pay the 2016 property taxes for the Property as required
under the Settlement Order. Third, the Plaintiffs did not provide the Deed-in-Lieu documents to
Defendants’ counsel until after the time to produce a ratified contract or bona fide loan
commitment had passed. When provided, the documents were altered [by C-Miller] and did not
contain sufficient documentation to make it possible for Dillon to obtain title insurance despite
numerous requests. Fourth, Dillon complied with the terms of the Settlement Order by
advancing funds pursuant to Section 9 of same.

Therefore, Defendants would respectfully submit that Plaintiffs cannot seek specific
performance of the Settlement Order. First, they breached the Settlement Order first making
them unable to demand performance now. Second, Plaintiffs’, in particular C-Miller Properties,
LLC and its sole member, failure to cooperate with the listing of the Property as required in the
Settlement Order constitutes unclean hands barring specific performance. Third, while
Defendants fulfilled their obligations under the Settlement Order, Plaintiffs have failed to honor
theirs making specific performance inappropriate.

CONCLUSION
Based upon the foregoing, Defendants would respectfully submit that Plaintiffs’ Motion

to Enforce should be denied. As has been demonstrated, the Real Estate Purchase Agreement
presented did not comply with the terms of the Settlement Order. Further, Plaintiffs’ own

1inequitable conduct precludes them from seeking enforcement of the Settlement Order.
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In addition, Defendants would submit that this motion is made in bad faith and that
Defendants’ should be entitled to recover their attorney’s fees and costs related to responding to
this motion and attending the hearing on same.

Respectfully submitted,

TURNERAZADGET GRAHAM & LANEY, P.A.

h D. McVey, SC Bar No. 71196
PO Box 1473 ’

Columbia, South Carolina 29202
Tel. (803)227-4267

Fax (803)400-1564

Email imcvey@turnerpadget.com

Attorneys for Marilyn L. Dillon and JLJ Associates, LLC .

Columbia, South Carolina
June ﬂ_, 2017
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PROMISSORY NOTE

$360,000.00 Daze: Juno 01, 2006

For value reccived, the undersigned Peter Miller, Mary Alice Miller, Mary Alice Miller as
Trustee of Mady Alice Miller Living Trust, Millee Group Propertics, LLC (the “Bomower®), st
4213 Savannnh Highway, Ravenel, South Carolina 29470, promises to pay to the ocder of
"Marilyn L. Dillon, (the "Leader"), at 11201 Pretude Cout, Silver Spring, maryland 20901, (or at
such othicr place as the Lender may designate in writing) the sum of$360,000.00 with intcrest
. fom Junc 01, 2006, on the uopaid principal a tho rase 0f 7.00% per sonum.

The unpaid principal and accmedintacstshallbcﬁaynbléinfu]lonﬁzy:ﬂ.ZM(thc‘?Duc
Date™). : —_—

All payments on this Note sball be applicd first in payment ofascrucd interost and any remaind
i payment of principal. !

1f any payment obligation under this Noto is not pﬂdwhendue, the ining unpaid princip
balsnce end eny accruad interest shall beconte due immediately at the option of the Lender.

The Borrower reserves the right to prepay this Notq('m whol¢or mpatt) prior to the.Dus Date
with no prepayment peaalry. : o .

If any paymeat obligation under this Note is not pmd when duc, the Bomrower promises to pay all
costs of collection, including reasonable attomey feas, whethet ot not a lawsuit is commenced as
part of the colloction grocess.” . ! Lo

This Note is secured by a Real Estatc owned by Mary Alice Miller, as Trustse of the Mary Alice

Miller Living Trust which lots aid fract of land locited on Highway 17 South in Ravenel, scar

Rantowles, Chatloston County and: All Buildings atd Real Estate located at 4213 Savannah

Highway, Ravenel, SC—See exhibit A for description of property at 4213 Savannah Highway,

dated June 01, 2006. The Leader i not required to rély on tho above security instument and the

assctssecu:edihc_rcinfonhephymcntoﬂhisNoagn'tbeméofdcfnuk,b\nmxypmcood '
- directly against the Borrower. B

If any of mé'folloﬁng cverits of default occur, this Note and any othet obligations of the
Borrower to the Lender, shall become due immediately, without demend or potice:

1) the failure of the Borroveer to pay the principal and any socrued jnterest in full oa of
before the Dus Date;
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2) the death of the Borrower oc Leadsr;
3) the ﬁhng ofbankrup!cypmocedmgs involving the Bomower as 8 debtor;

4) the application for the eppoi of areceiver for the Bagrowes;
5} the making ‘ot‘a geacral assignment for the benoft of the Donuwu‘_s creditors;
6) the insolvency of the Borrower; )

7) amisrepresentation by the Borrower to the Lender for the purposc of obtaining or
extanding credit. .

In sddition, the Borrower shall be in default if there is a sale, teansfer, assignment, ot any other
disposition of any assets pledged as security for the payment of this Note, or if thero is a default
in any sccwrity agreement which secures this Note,

If any onc or more of the provisions of this Note are deteomined o be unenforceabls, in whoie oc
in port, for say reason, the remaining provisions shall remain fully operative.

All puyments of principal and intezest on this Note shall be paid-in the fegal currency ol the
Unitcd States. The Borrower waives presentment for payment, protest, and notice of protest and
nonpayment of this Note.

Nomcwa.lcxa(tcmimo_t'rhisNokc.dclnyincntbxdngmyxightoﬁqumdcrundcrﬂ\izNom,
or aasignment by Lender of this Note shall affect the fiability or the, obligations of the Borrower.
All rights of the Lender under this Note are latve and may be ised concurrently or
consecutively at the Lender's option. . )

This Note shall be construcd in sccordance with the laws of the State of South Carolina,

Signed this 3/ dayof _ L[y daot eI/ fes s ll'g'“e;._,-

7

Borrower:
Peter Miller, Mary Alice Miller, Mary Alice Miller as Trustec ofMuiyAlice Miller Living Trust,
MiHer Group Propertics, LLC o

cter Mill

! . Mary Alv
Trust, Miller

&%, Alice Miller Living
Group Propextics, LLC

2.
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Alter Recording Return To:
G, Thomas Hill, Esquire

'Q Bn,
Ravenel, SC 29470

% S650P6250

MORTGAGE

(title not examincd)
DEFINITIONS

Words uscd in multiple sections of this document arc defined below and other words are defined herein.

{A) “Security Instrument” means this document, which is dated Januwary _ 2008,
(B) “Borrowers™ arc delineated on the below referenced Promissory Note:

(C) “Mortgagors” arc Miller Group Propertics, LLC.. and C-Miller Praperties, LLC. (NoteC-Miller Properties, LLC

hypotheeates its’ interest in said collatcral by signing below).
Borrower is the mortgagor under this Sccurity Instrument,

(D) “Lender” is Marilyn L. Dillon, i
Leaderisa J.cader organized and existing under the laws of South Camolina .
Lender's address is 11201 Pretude Codrt, Silver Spring, MD 20901, .

Lender is the mortgagec under this Security Instrument.

(E) “Note” means the promissory notc signed by Borrower and dated _Jjune- 1,2008 and signed on July 31, 2006. The Notc
states that Borrower owes Lender _ THREE HUNDRED SIXTY THQUSAND AND 00/100THS Dollars (U.S.5360,000.00)
plus interest. Borrower has promised 10 pay this debt in regular Periodic Payments and to pay the debt in full not later than May 3t
2009:

(F) “Property™ means the propenty that'is described belaw under the heading “Transfer of Rights in the Property.”

(G) “Loan™ means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the Note, and
ail sums.due under this Security, Instrument, plus interest. :

(1) “Applicable Law™ means all controlling applicable federal, state and locat , regulations, ocdi and administrative
rules and orders (that have the effect of law) as well as all pplicable final; non-appealable judicial of

(1) “Successor in Interest of Borrower” means any party that has taken title to the Property, whether or not that party has
assumed Borrower's obligations under the Note and/for this Sceurity [nstrument.

TRANSER OF RIGHTS IN THE PROPERTY

Sce: Exhibit A ~for legal deseription of 1.06 acres, more or less

TMS:244-00-00-122

This Security Instruincnt sccures to Lender (i) the repayment of the Loan, and all rencwals, extensigns and modifications of the
Note; and (ii) the performance of Borrower’s covenants and agreements under this Security Instrument and the Note. For this
purposc, Borrowcer doces hercby mortgage, grant and convey to Lender and Lender's suceessors and assigns the following described

property located inthe CHARLESTON COUNTY ’ RMC OFFICE FOR CHARLESTON COUNTY:
[Type of Recording Jurisdiction) [Name of Recording Jurisdiction] )
which curremly has the add of 4213 Savannah Hwy
{Street]
Ravenel South Carolina 29470 (“Property Address”):
[City) [Zip Code) '

TO HAVE AND TO HOLD this property unto Lender and Lender's successors and assigns, forever, together with all the
improvements now or hereater crected an the property, and all cascments, appurtenances, and. fixtures now or herealler a part of

the property. All replacements and additions shall also be covered by this.Security Instrument. Al of the.forcgoing is referved to in

thiis Security Instrument as the “Property™.

MORTGAGOR COVENANTS that Bomower is lawfully scised of the cstate herby conveyed and has the right to grant and
convey the Praperty and that the Property is unencumbered, except for cncumbrances of record. Borrower warranis and will defend
generally the title to the Property against all claims and dernands, subject to any encumbrances of record,

EXHIBIT

b
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THIS-SECURITY INSTRUMENT combines uniform covenants for national usc and nan-unifonn covenants with limi(c'd
variations by jurisdiction (o constitute a uniform security instrument covering real property. X
UNIFORM COVENANTS. Borrower and Lender covenant and-agree as follows: |

I Paymead of Principul, Interest, Prepayment Charges, and Late Charges. Borrower shall pay when due the
principal of, and interest on, the debt evidenced by the Note and any prepayment charges and fate charges duc under the Payments
duc undcr the Note and this Security Instrument shalf be made in U.S. currency. However, if any check or other instrument received
by Lender as payment undcr the Note or this Sccurity Instrumcent is returned to Lender unpaid, Lender may requicc thatany or all
subsequent payments duc under the Not¢ and this Security Instrument be made in one or more of the following forms; as sclected
by Lender: (a) cash; (b) money order; (c) centificd check, bank check, treasurer's check or cashies's check, provided any such check
is drawn upon an institution whose deposits are insured by a federal ogency, instrumentality, or entity: or (d) Electronic Funds

Transfer.
Payments arc deemed received by Lender when received at the location designated in the Note or at such other location s

may be designated by Lender. Lender may retum any payment or partial payment ifthe payment or partial payments are insufficicnt
to bring the Loan current, Lender may accept any payment or partial payment insufficient to. bring the Loan current, withaut waiver
of any rights hereunder or prejudice to its rights to réfuse such payment or Pantial payments in the future, but Lender is- not
obligated to apply. such payments at the time such payments are accepted. If cach Periodic Payment is-applied as of its scheduled
duc date, then Lender need not pay intcrest on unapplied funds. Lender may hold such unapplicd funds untif Borrower makes
payment (o bring the Loan currcat. If Borrower docs not do so within a reasonable period of time, Lender shall either apply such
funds or return them to Borrower, If not-applicd carlicr, such funds will be applicd to the outstanding principal balance vnder the
Note i diately prior to forcclosure. No offsct or claim which Borrower might have not or in the future against Lender shall
relicve Borrower from making payments duc under the Notc and this Sccurity Instrument or performing ‘thc covenants and

agreements secured by this Security Instrument.

2. Property [nsurance, Borrower shall keep the improvements now existing or hereafier erected on the Property insurcd
against loss by fire, hazards included within the term "extended coverage,” and any other hazards including, but not limited to,
carthquakes and floods, for which Lender requires i This i shall be maintained in the : (including
deductibic levels) and for the periods that Lender requires. What Lender requires pursuant to the preceding sentences can change
during the term of the Loan. The insurance carrier providing the insurance shall be chosen by Borrower.subject to Lender's right to
disapprove Borrower's choice, which right shall not be exercised uareasonably. Lender may requirc Borrower to pay, in connection
with this Loan, either: (3) a one-time charge for ood zone determination, certification and tracking services; or (b) a one-time
charge for flood zone determination and certification services and subsequent charges éach time remappings or similar changes
occur which rcasonably might affect such determination or certification. Borrower shall also be responsible for the payment of any
{ees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone detcrmination
resulting from an objection by Borrower. '

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at Lender's
option and Borrowee's expensc. Lender is under no obligation to purchase any particular type or amount of coverage. Therefore,
such coverage shall cover Lender, but might or might not protect Borrower, Borrower's cquity in the Property, or the contents of the
Property, agaiast any risk, hazard or lability and might provide greater or lesser coverage than was previously.in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly cxcced the cost of insurance that Bomrower
could hh\_/e obtained. Any amounis disburscd By Lender, shall become additional debt of Borrower 'sccured by this Sécuri(y
Instrument. These amouints shall bear interest at tfic Note rate from the date of disbursement and shall be payable, with sich intcrest,
upon noticc from Lender to Borrower requesting payment. ) )

All.insurance policies required by Lender and renewals of such policics ‘shall be subject to Lender's right to disapprove
such policies, shall include a dard mortgage clause, and shall name Lender as mortgagee and/of as an additional loss payce.
Lender shall have the right to hold the policies and rencwal centificates. If Lender requires, Borrower shall promptly give to Lender
all receipts of paid premiums and renewal notices. If Barrower obiains any form-of insurance coverage, not atherwise required by
Lendcr, for damage to, or destruction of, the Property, such policy shall include a standard mortgage-clause.and shall name Lender
as morigagee and/or as.an additional loss payes, ’

In the cvent of loss, Borrower.shall give prompt notice to the insurance carrier.and Lender. Lender may make proof of loss
if not made promptly by Borrower. Unless Lender and Borrower otherwise agrec in writing, any insurance proceeds, whether or not
the underlying insurance was required by Lender, shall be applied to restoration or repair of the Property, if the restoration or repair
is-cconomically feasiblc and Lender's security is not lesscned, During such repair and restoration period, Lender shall have the right
to hold such insurance procceds until Lender has had an opportunity- to inspect such Property to cnsure the work has been
completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for
the repairs and restoration in a single payment or in a series of progress payments as the work s completed. Unless an agreement is
madc in writing or Applicable Law requires intercst to be paid on such insurance proceeds, Lender shall not be required to pay
Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third partics, retained by Borrower shall not
be paid out of the insurance procecds and shall be the sole obligation of Borrower. If the réstoration or repair is not cconomically
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feasible or Lender’s sceurity would be {essencd, the insurance proceeds shall be applied to the sums secured by this Security
Instrument, whether or not then due, with the excess, if any, paid (10 Borrower,

. 3. Preservation, Maintenance and Protection of the Property; Inspections. Borfower shall not destroy, damage or
impair the Property, allow the Property to deteriorate or commit wastc on the Property. Whether or not Borrower is residing in the
Property, Borrower shall maintain the Property in arder to prevent the Property from deteriorating or decreasing in value due to its
condition. Unless it is determined pursuant to Scction 5 that repair or restoration is not economically feasible, Borrower shalt
promptly repair the Property if damaged to avoid further detcrioration or.damage. € in or cond ion pr ds arc paid in
connection with damage to, or the taking of, the Property; Borrower shall be responsible for repairing or restoring the Property only
if Lender has released proceeds for such purposes. Lender may disburse proceeds for the repairs and resloration in a single payment
or in a serics of progress payments as the work is completed. [f the insurance or condemnation proceeds are not siifficient to repair
or restore the Property, Borrower is not relicved of Borrower's obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable cntries upon and inspection of the: Property. If it has reasonable cause, Lender
may inspect the ‘interior of the improvements on the Property. Lender shall give Borrower notice at the time of or prior to such and
interior inspection specifying such rcasonable cause.

4. Borrower Not Relcased; Forbearance By Lender Not a Waiver. Exiension of the time for payment or modification
of amoctization of the sums secured by this Security Instrument granted by Lender to Borrower or any Siccessor in Intcrest of
Borrower shall not operate to release’ the liability of Borrower -or any Suceessors in Interest of Borrower. Lender shall not be
required to commence procecdings against any Successor in Intercst of Borrower or to refuse to extend time for payment or
otherwise madify amortization of the sums sécurcd by this Security Instrumient by reason of any demand made by the original
Borrower or any Successors in Interest of Borrawer. Any forbearance by Lender in excercising any right to remedy- including,
without limitation, Lender's acceptance of payments from third persons, entitics or Successors in Interest of Borrower or in amounts
less than the amount then due, shall not be a waiver of or preclude the excreisc of any right or remedy.

—

5. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants’ and agrees that
Borrower's abligations and liability shal be joint and scveral. However, any Borrower who co-signs this Sceurity Instrument but
docs not cXccute the Note (a “co-signer”): (a) is co-signing this ‘Sccurity Instrument only to morigage, grant and convcy the co-
signer's interest in the Property under the terms of this Security Instrument; (b) is not persenally obligated to pay the sums secured
by this Security Instrument; and (c) agrees that Lender and any other Borrower can agree to-extend, modify, forbear or make any
accommodations with regard to the terms of this Sccurity Instrument or the Note without the co-signer's consent.

Successor in Interest of Bormower who assumes Borrower's abligations under-this' Sccurity Instrument in writing, and is
approved by Lender, shall obtain all of Borrower’s rights and benelits under this Security Instrument, Borower shall not be
rcleased from Borrower's obligations and liability under this Security Instrument unless Lender aprees 1o such release in writing.
The covenants and agreements of this Sccurity Instrument shall bind and benefit the successors and assigns of Lender.

6. Loan Charges. Lender may charge Borrower fccs for services performed in conncction with Borower’s default, for
the purpose of protecting Lender’s interest in the Property and rights under this Security Instrument, including, but not limited to,
attorneys’ fees, property inspection and valuation fees. In regard to any other fees, the absence of express authority ‘in this Security
Instrument to.charge a specific fee to Borrower shall not be canstrucd a5 a prohibition on the charging 6fsuch fee. Lender may not
charge fees that arc expressly prohibited by this Sccurity Instrument or by Applicable Law,

Ifthe Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the interest or
other loan charges collected or to be collected in connection with the Loan cxceed the pemitted limils, then: (a). any such loan
charge shall be reduced by the. amount necessary la reduce.the charge (0 the permitted limit; and (b) any sums alrcady collected
from Borrower which cxceeded permitted limits will be-refunded to Borrower. Leader may choose to make this refund by reducing
the principal owed under the Notc or by making 8 dircct payment to Borrower. [f.a refund reduces principal, the reduction will be
treated as a partial prepayment without any .prepayment charge (whether or not a prepayment charge is provided for under the
Note). Borrower's aceeptance of any such refund made by direct payment to Bomower will constitute a waiver of any right of action
Bomower might have arising out of such overcharge.

7. Notlces. All-notices given by Bostower or Lender in connection with this Security Instrument must be in writing. Any
notice to Borrower in conncction with this. Securily [nstrument shall be deemed to have been given'to Borrower when mailed by
first class mail or when actuatly delivercd to Borrower's notice address if sent by other means. Notice to any on Borrower shall
constitute noticc to all Borrowers unless Applicable Law expressly requires otherwise. The notice address shall be the Property
Address unless change of address. 1f Lender specifics a procedure for reporting Bortower's change of address, then Borrower shall
only report a chunge of addiess through that specificd procedure. There may be only one designated notice address under this

Security Instrument at any one time. Any notice to Lender shall be given be delivering it or by mailing it by first class mail to-

Lender's address stated herein unless Lender has designated another address by notice to-borrower: Any nolice in connection with
this Security fnstrumént shall not be deemed to have been given to Lender until actually received by Lender. If any notice required
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pplicable Law, hc Applicable Law requirement will satisfy the corresponding

by this Security Instrument is also required under A
requifetnent under this Security Insrument. -

subject 1o any requirements and limitations of Applicable Law. Applicable Law might ex
agree by contract or it might be sifent, but such silence shall not be construcd as a prohibition ag agreer by contract. In the
event that any provision or clause of this Security Instrument orthe Note conflicts with Applicable Law, such confiict shall not
affect other provisions of this Sccurity Instrument or the Note which can be given effect without the conflicting provision,

As-used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding ncuter words
orwords of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and (¢} the word “may”
gives solc discretion without any obligation to ke any action.

9. Rclcase, Upon payment of all sums secured by this Security Instument, this Security Instrument shalt become null
and void. Lender shall relcase this Sccurity Instrument. Borrower shall pay any recordation costs. Lender may charge Borrower a
fee for releasing this Security Instrument, but only if the fee is paid to a third party for scrvices rendered and the charging of the fcc

is permitted under Applicable Law.

10. Waiver of Appraisal Rights. The laws of South Carolina provide that in any real estate foreclosure procecding a

defendant against whom a personal judgment is taken-or asked may within 30 days afler the sale of the mortgaged property opply

dwelling place as defined in § 12-37-250 of the South Carolina Codc of Laws.

BY SIGNING BELOW, Mortgagors accept and agree to the terms and covenants contained in this Security lnstrument .
Signed, Scaled and delivered in the presence of: :

Miller Group Properties, LLC., P

%’ Lo GRrrllan ry: M Aol
/ﬁ /7 = _ ;y: Y MI\M (Secal)

CynthiaMiller, Member

C-Miller Propertics, LLC.
B By: W/ MAM (Seal)
M"—‘/‘? Cynthia l\gdlcr, Member

Ce” 7

STATE OF SOUTH CAROLINA

ACKNOWLEDGMENT

CHARLESTON COUNTY

J ,
SWORN TO AND ACKNOWLEBGED before me by mostgagor herein ihis _ﬁ'éay of __ v 2008,
W (Scal) _

NotTy-Butiic for Sauth Caroti

" My Commission Expires:
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STATE OF SOUTH CAROLINA -
ACKNOWLEDGMENT

CHARLESTON COUNTY
SWORNTO A %zbcfm%ﬁmngagor hercin this 5 day of @34,04/7_ 2008.
(Scal)

Nofity Puyi€ for Sotth Cardli
My Corffiission Expires: 'E)_/ /_.d
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ALL that parcel, tract and picce of land in the County of Charleston, State
of South Carolina bicginning Eleven Hundred Fifty (1,150") feet north of
HighwayJ62 on Highway 17; thence for Two Hundred Nincty-Seven and
Fifty-Six-Hundredths (297.56') fect in a northerly direction to a point,
thence for Thirty-Six. and Forty-Hundredths (36.40°) feet in a northerly
direction to a point, thence casterly direction for Twelve and Six
Hundredths feet (12.06%) to point; thence in a northerly direction for
Fifteen (15%) fect to a point; thence for Twenty-Five (25%) feet in an
casterly direction to & point; thence in a northerly direction for One
Hundred Twenty-Seven and’ Ninety-Nine-Hundredths (127.99") feet-to a
point; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.20°) feet to a point; thencein a southerly direction for One
Hundred Eleven and Sixty Hundredths (111.66") feet to a point; thence in
a southerly dircction for One Hundred Fourteen (114) feet to a point;
thence in a southerly direction for Two Hundred Eighty-Eight and
Fourteen-Hundredths (288.14%) feet (o a point; thence in a westerly
direction for Eighty-Two (82°) feet to the beginning point.

Further being the same property bounded on'the North by Wallace Creek,
on the East and South by the lands of Emest C. Scel, et al, and on the West
by U. S. Highway 17 (Savannah Highway).

v S
BEING the same premiscs conveyed to mcﬂmm by decd from
Pcter Miller as Trustee of the Peter Miller Living: Trust dated Deccember
31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263., and 1/2 interest in BookH610,
page 775, dated pecember 28, 2006 and filed Decembar 29, 2006.
TMS #: 244-00-00-122

“ e '
B A
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. SOUTH CAROLINA
(Interest Ondy—~Modified Promissory Note)

(! year balloon) . -
mAmA__‘ZS_, 2012

FOR VALUE RECEIVED, the undersigned promise(s) to pay lo the order.of Marilyn L.
Dillon in lawful money of the United States of America, the principal sum of | Four Hundred
Thirty-Four Thousand  Fifty-ninc and 00/100 (3434,059.00) Dollars, togetber with ititerest on
unpaid principal at the ratc of Seven (7%) per annum  from the Ist day ‘of March 2012; which
said intcrest shall be payable in-12 cqual installments of Two Thousand Five Hundred Thirty-
two and 01/100 ($2,532.01) Dollars first due on the Ist day of June 1, 2012 and due on the first
(1st) day of each and ecvery month, with a balloon payment due in addition to the 12% payment of
interest on the 15t day of May 2013 in the amount of Two Thousand Five Hundred Thirty-two
and 01/100 ($2,532.01) Dollars and principal in the amount of Four Hundred Thirty-Four
Thousand  Fifly-nine and 00/100 (3434,059.00) Dollars, (WO PREPAYMENT PENALTY). The .
borrower will pay a “late charge” of Fifty ($50.00) Dollars when paid more than 10 days. after
due date.  If promissor is ever thirty (30) days late with a payment she will be in default.

If default be made in the performance or compliance with any of the covenants and
conditions of this note, then in said event, said principal sum shall- become at oncz duc and payablc
at the option of holder thereof and be ¢ollectible without further notice. Failure to exercisc this
option shall not constitute 2 waiver of the right to exercise the same in the event of any-subsequent
default

$434,059.00

If this note be placed in the hands of an attomey for collection after the. same shall for any
reason become dug, or if collected by legal proceedings or through the probate or bankrupt costs, or
under foreclosure proceedings under the note, then all cost of collection, including the further ond
additional swn of ten (10%) percent, on the full amount due hercon, shall be added hercto as
attomey's.fees sccured and collectible as the principal hercof.

The undersigned expressly agree jointly and severally to remain and contimue bound for the
payment of the principal provided for by the terms of this note notwithstanding any extension oc
extensions of the time of, or for the payment of said principal, or any change or changes in the
amoun! or amount agreed (o be paid under and by vistue of the obligations to pay provided for in
this note, or any change or changes by way of releasc or surrender of any collateral held as security
for this note and waive all and every kind of notice of such extension or extensions, change or
changes and agree that the same mdy be made without the joinder of the undersigned. )

Presentment, prolest, and notice arce hereby waived,

It is expressly agreed and declared that this notc is given for an actual loan of Four Hundred
Thirty-Four Thousand  Fifiy-ninc and 00/100 ($434,059.00) Dollars, and sccured by a
MORTGAGE MODIFICATION AGREEMENT of even date on the subject property bearing,
TMS:244-00-00-122 which shall be recorded in-the RMC Office for Charleston County,

Witness the hand and seal of each of the signers hercof.

I/j ' Miller Group Propertics, LLC.,
% ¢ ' By: 77(MA4/ Qlow 7?1,:1#«/ (Seal)

. Mary. Allice Miller; Membar

'EXHIBIT

C.

\
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STATE OF SOUTH CAROLINA ) _
MODIFICATION OF MORTGAGE

)
COUNTY OF CHARLESTON ) AGREEMENT
' WHEREAS, Miller Group Properties, LLC executed a Note dated Junc 1, 2006
for a loan in thc amount of Three Hundred Sixty Thousand and No/100--($360,000.00)—

« T0d: £05 84 £920 %3 oMY

J— Dollars and a Mortgage sccuring the Note dated February 5, 2008 recorded in the RMC Office

for Charleston County in Book S650 at Page 250, said Mortgage being secured by the property
1

hercinafier described below.

FOR VALUABLE CONSIDERATION, the receipt whercof is hereby

8P0283507

acknowledged, the undersigned owner and holder of that certain mortgage, namely, Marilyn L.

Dillon hcrcb)_’hgrccs to the terms of the modificd Note, tis being the Note dated simultancously
herewith from Miller Group Properties, LLC to Marilyn L. Dillon for the loan amount
remaining duc on the June 1, 2006 original Note (as of February 29, 2012 the amount of
principal plus accrued interest and fees now due arc in the amount of Four Hundred Thirty-Four
Thousand  Fifty-nine and 00/100 ($434,059.00) Dollars); with all parties Marilyn L. Dillon
(Lender), Miller Group Propertics, LLC (Borrower), |.
’ ) agreeing that the
modification of said Mortgage sceuring the original Note dated Junc 1, 2006 recorded in the
RMC Office for Charleston County in Book S650 at Page 250, is necessary lo sccurc as
collateral, for the remaining loan amount of Four Hundred Thirty-Four Thousand Fifty-ninc and

007100 ($434,059.00) Dollars plus interest, the following described property.
Sce: Exhibit A—Ilegal description
TMS {#: 244-00-00-122
The original mortgage shall remain in full force and effect excepl as modified herein,
IN WITNESS WHEREOF, the mongagee and mortgagor has causcd this
instrument to be duly exccuted this 2 S day OIM_, 2012.
Signed, Sealed and Delivered

in the Presence of R R
o % M By:f&ﬂ%ﬂLX M_, (Seal)
' MARIL¥N L

. DILLON

¥

“EXHIBIT *
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H .
STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT
COUNTY OF CHARLESTON,

»Z6d : £05 84 £920 %8 Iy

L 20 :
The foregoing instrument was acknowledged by me thiszz 3 day of March, 2012,
by Marilyn L. Dillon, Mortgagce.

gﬂm% B Ao (sea)

NOTARY PUBLIC FOR SO CAROLINA
My Commission Expircs:& A 6’/ 2¢1 ¢

Signed, Sealed and Delivered
in'the Presence of

Properties, LLC.,

//K/ = By:%:;:mu e Filhe, ..(Sc:xl)
& - ) ﬂ ’ Mary Alice Miller, Member

STATE OF SOUTH CAROLINA, ACKNOWLEDGMENT

COUNTY OF CHARLESTON,

The foregoing instrument was acknowledged by me this o? 3 day of March, 2012,
by Mary Alice Miller, Member, as the duly authorized signatorics for Miller Group Propéttics,

LLC, Mortgagor. .
é/»"m«——w/’-‘ K : Ma (Seal)

NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: /20717 4 6/ =208
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EXHIBIT A

ALL that parcel, tract and picee of land in the County of Charlcston, State
of South Carolina beginning Eleven Hundred Fifty (1,150%) feet north of
Highwayl62 on Highway 17; thence for Two Hundred Ninety-Seven and
Fifty-Six-Hundredths (297. 56) feet in a northerly direction 1o a point,
thence for Thirty-Six und Forty-Hundredths (36.40%) fect in a northerly
direction to a point, thence casterly direction for T'welve and Six
Hundredths feet (12.06°) to point; thence in a nertherly direction for
Fifteen (15') feet 1o a point; thence for Twenly-Five (25') feet in an
casterly dircction lo a point; thence in a northerly dircction for One
Hundred Twenty-Scven and Ninety-Nine-Hundredths (127.99") feet to a
poin; thence in an easterly direction for Sixty Seven and Twenty
Hundredths (67.207) fect to a.point; thence in a southerly dircction for One
Hundred Elcven and Sixty Hundredths (111.667) feet 10 a point; thence in
a southerly direction for One Hundred Fourteen (114') féet to a point;
thence in a southcrly direction for Two Hundred Exbbly-Elghl and
Fourtcen-Hundredihs (288: 14) feet 10 & poiny; .thence in a westerly
direction for Eighty-Two (82") feet (o the béginning point.

Fusther heing the same property bounded on the North by Wallace Creek,

on the East and South by the lands of Emest C. Seel, et al, and on the West’

by U. S. Highway 17 (Savannah Highway).
BEING the same premises conveyed to the grantor herein by deed from
Peter Miller as Trustee of the Peter Miller Living Trust dated December

31, 1999 dated August 30, 2002 and recorded in the RMC Office for
Charleston County in Book U419, Page 263.

TMS:244~00~00-122
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON Civil Action No. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER,
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,
LLC,

Plaintiffs,
Vs.

Defendants AFFIDAVIT OF REID DAVIS
and
MARILYN L. DILLON

Third-Party Plaintiff,
Vs.
PMC, LLC

+

)
)
)
)
)
)
)
)
)
)
)
)
)
)
MARILYN L. DILLON.AND JLJ, LLC, )
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-Party Defendant. )
)

NOW COMES AFFIANT who after being duly sworn deposes and says as follows:

1. [ am over the age of éighteen and competent to make this Affidavit.
2. I am a managing principal of Lee & Associates in Charleston, South Carolina.
3. Pursuant to a Consent Settlement Order entered on September 12, 2016, parties in

the above-captioned matter agreed to use my services as well as Lee & Associates to broker the
sale of certain real property located at 4213 Savannah Highway in Charleston County, South

i Carolina. :
' EXHIBIT
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4. To that end, I made numerous efforts to acquire sufficient information so that I

could come up with a value as well as list the subject property for sale. Throughout this process,
the only party who was helpful was Joseph Dillon, the husband of Marilyn L. Dillon, though the

| information he provided me was dated.

S. I made multiple attempts to get copies of the leases and rent roll information from
Cynthia Miller; however, she was uncooperative.

6. It is my understanding that Cynthia Miller had been acting as the manager for the
property in the years leading up to my involvement. |

7. | Eventually, I presented a proposal but no listing agreement was signed by Ms.
Miller. |

8. Because I was unable to obtain the leases and get a signed listing agreement by all
parties, we were unable to move forward listing this property.

Further the Affiant sayeth naught.

(290

Reid Davis
Personally sworn before me
This T = day of June, 2017
Notary/Public for South Carolina
My cOdmmission expires |2/ 14 11
2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON Civil Action No. 2015-CP-10-3389
PETER MILLER, MARY ALICE MILLER,
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,
LLC, '

Plaintiffs,
Vs.

Defendants AFFIDAVIT OF JOSEPH L. DILLON
and
MARILYN L. DILLON ¢

Third-Party Plaintiff,
VS,

PMC, LLC

)
)
)
)
)
)
)
)
)
)
)
)
)
)
MARILYN L. DILLON AND JLJ, LLC, )
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-Party Defendant. )
)

NOW COMES AFFIANT who after being duly sworn deposes and says as follows:

1. I am over the age of eighteen and competent to make this Affidavit.
2. [ am a member of JLJ Associates, LLC.
3. JLJ Associates, LLC owned a forty (40%) percent interest in the real property

which is the subject of this action, 4213 Savannah Highway in Charleston County, South

Carolina (“Property”) subject to the Mortgage held by Marilyn L. Dillon. .
EXHIBIT

F

TPGL 7739529v]
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4. JLJ Associates, LLC is a party to Consent Sett!ement Order filed on September
12,2016.

5. Subsequent to the entry of the Settlement Order, I cooperated with Reid Davis,
the appo}inted broker, to provide him with the information in my possession related to the
Propeﬁy. |

6. However, most of the information was and is in the possession of Cynthia Miller,
my sister-in-law, who has managed the Property fof years.

7. Cynthia Miller had most of the necessary information in ordér to move forward
with -the Listing Agreement and was the best person to facilitate éigning of the Listing
Agree’ment by the three owners.

8. ’. Cynthia Miller did not cdoperaté with Mr. Davis, thehappointed broker that she
é.nd .th‘e. other parties consented to in the Settlement Order, in the lisﬁng of the Pfoperty after -
repeated attempts to get her to pro?ide information requested by Mr. Davis.

9. Marilyn L. Dillon and [, as members of JLJ -Asso'ciates, further reviewed the Réal |
Estate Purchase Agreement s.'ubmitted by CRM Agency,‘LLC which is a wholly owned entity of
Qynthia Miller. s |

10.  The Real Estate Purchase Agreement was troublesome in that: a) Cynthia Miller
had recently indicated that her financial/cash position was not in good standing, evidenced in
part by the request to the Sgttlement Order that otheAr parties to thé Order lend money toward tﬁe
operating cost for the property during the execution period for the Order; b) three days before
the end of the Order execution period, she proposed to purchase the Property for the lowest
possible value set forth in the Settlement Order; c) it provided no earnest money and provided no
proof of an ability to close the transaction; and d) the purchase agreement provided fpr an

extension that is impermissible under the Settlement Order.
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11. After our response to the Real Estate Purchase Agreement, CRM Agency, LLC
provided documentation that purported to be a "pre-qualification letter"/Loan Commitment from
~ a lender at Wells Fargo. However, the letter very clearly indicated it was not a commitment to
. lend but réther a summary of ferms discussed; it ;)vas not on Wells Fargo letterhead; the letter
states that the terms provided related to a loan for the refinance of the Property not a purchase;
and thét the letter was_for the borrower confidential use and 'the borrower is not entitled to rely
on the letter or associated discussions in any manner'. .
12.  Consistent with the Settlement Order, the Deed-in-Lieu of Foreclosure to Marilyn
Dillon has been recorded though she is unable to get title insurance for the Property given the
Plaintiffs’, including CS/nthia Miller, failure to execute all the necessafy documents.

13. [ feel JLJ Associates LLC and Marilyn L. Dillon have complied with the
Settlement Order and think this attempt by Cynthia Miller is another act in bad faith and simply a
delay tactic.

14. I would request the attorney’s fees and costs incurred by Marilyn associated with -

the Plaintiffs’ failure to comply with the Settlement Order be reimbursed.

Further the Affiant sayeth naught.

Personally sworn before me

This 424, day of June, 2017

/P —

Notary Public for Seuth-Garehine
My commission expires

Elham Y Khoury
Notary Pyblic
Prince George's County
©*  Maryland
COMMISSION EXPIRES 12/12/2017
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

Civil Action No. 2015-CP-10-3389

)
)
COUNTY OF CHARLESTON )
)

PETER MILLER, MARY ALICE MILLER,)
MARY ALICE MILLER, AS TRUSTEE )
OF MARY ALICEMILLER LIVING )
_ TRUST, MILLER GROUP PROPERTIES, )
LLC, AND C-MILLER PROPERTIES, )
LLC,
| Plaintiffs,
VS.
MARILYN L. DILLON AND JLJ, LLC,
Defendants AFFIDAVIT OF CYNTHIA MILLER
and
MARILYN L. DILLON
Third-Party Plaintiff,
VS.

PMC, LLC

Third-Party Defendant.

N N N e e S o S S S S N e N e N N e N N

NOW COMES AFFIANT who after being duly sworn deposes and says as follows:
1. 1am over the age of eighteen and competent to make this Affidavit.

2. I am a licensed real estate agent in the State of South Carolina and a member of C-Miller Properties,
LLC. T

3. C-Miller Plfoperties,’LLC owns a fifty (50%) percent interest in the real property
which is the subject of this action, 4213 Savannah Highway in Charleston County, South

Carolina ("Property").
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4, C-Miller Properties, LLC is a party to Consent Settlement Order filed on

September 12, 2016.
| 5. I, one of the Plainﬁffs, have complied with the terms of the Settlement Order
and, moreover, have acted in good faith throughout the entire process.

6. Per the request of my father, because he does m;t want the property to be sold
outside of the Miller family, I presented an offer to purchase the real property at 4213
Savannah Highway, Charleston, SC. |

T ~ The initial Real Estate Purchase Agreement was presented to the co-owners of
the subject property on March 8, 2017, within the allotted 180 days stipulated in theyConsent
Order. The Agreement was presented with my signature as the‘ Buyer and as one of the Sellers,
managing member of C-Miller Propertie_s, LLC. Both co-owners Were presented the contract
at the same time via the same email. The Iast} day for the contract to be ratified would have
been March 11, 2017, a Saturday. The Saturday date legally extended the last date for
ratification to the next business day, March 13. Petrease Clarkson, managing member of
PMC, LLC had no disagreement with the contract, however was not available to sign the

‘contract until March 13. As such, by March 13 there was a binding contract/ revised

Agreement by majority rule in effect,.that also included the signatures of our pareﬁts, Mr.
Peter Miller and Mrs. Mary Alice Miller. See attached, the Agreement was revised to clearly
respond to their objections sent March 10.

8. The defendants, Marilyn Dillon as mortgagee and as co-owner of the property,
JLJ, LLC (with her husband, Joseph Dillon) on the other hand, acted in bad faith, even though
it was supposed to be her desire to sell the property so that she, the lender could be paid for the
loan she made to our parents. As co;owner of a property she wanted to sell, she conveniently

had her attorney respond on her behalf (as the lender) on March 10, rejecting the Real Estate
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12.

Purchase Agreement rather than, in good faith, choosing to negotiate the terms of the purchase
agreement.

9. Unlicensed real estate agents challenged the elements of a valid real estate
contract, insinuating that the Agreement lacks consideration because Earnest Money was not
‘pffered. Legal congideration is the promise by the buyer to pay the price offered to make the
purchase, $850,000 and the consideration surrendered by the seller is the promise to give the
buyer title to the property. Earnest money is not legally required, as the real estate industry
presents 1t as a requirement for good faith money and it may serve as liquidated damagés
should the buyer default on the contract. As 50% co-owner of the property, as manager of the
property for over 10 years, receiving no salary and as a family member offering to purchase
the property, earnest money is not necessary. Mutual assent, legal consideration, legal
purpése, and competent parties are the necessary elements of a valid contract.

10.  As for Section 4 of the Pufchase Agreement violating the terms of the Consent
Order, Section 4 is minute at best and can be taken out of the contract.

11. Thé defendants, Marilyn Dillon and JLJ, made ﬁo effort as co-owners of the
property to accept and sign the Real Estate Purchase Agreement as co-sellers so that she could
be paid for the loan. Rather she swiftly rushed to foreclose (aS she has done), not only on her
sisters, but she chose to foreclose on her parents, who deeded us all interests in the property,
free of charge - for $5.00, love and affection.

Since the filing of the Consent Order, I and our parents, as Plaintiffs have fulfilled and
honored every obligation ordered. Item #5 of the Settlement Orderv.states - Reid Davis and
the firm of Lee & Associates is hereby appointed as the broker to\list the Property for sale as
indicated by the consent of the parties. I’m being accused of nonperformance. On the date of

the mediation for the Settlement Order, I and Petrease, with our parents sat in the cold
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basement of the mediator’s office for 10 hours (mind you, our mother was still recovering
from a leg amputation just 2 months before). Our parents felt compelled to agree with and
sign papers they did not understand so we could end the day. After further explanation, our
father came to understand that if we listed the property for sale with any real estate
agent/broker for a price and a buyer offered to pay that price, we would have to sell the
property. As stated earlier, HE DOES NOT WANT THE PROPERTY SOLD OUTSIDE OF
THE MILLER FAMILY. Our father and I discussed that if I were to purchase the property,
we would not need to list it with an agent. Further, I would not charge a commission, (let
alone 6%) and we could save $51,000 in commission fees. Therefore, if the property was ever
listed for sale, it would have been with Reid Davis. Reid Davis spoke with me once, the day
he met Petrease at the Property. He never attempfed to reach me after that. Reid Davis had al;
the information he needed — as he presented a proposal. However, he never presented a listing
agreement to list the Property for sale.

13.  Item #6 of the Consent Order states — Plaintiffs shall continue to manage the Property and pay
the regular expenses, taxes, insurance and maintenance on the buildings during until such
time as the sale or refinance contemplated herein has been consummated. I worked aiongside
our parents for over 25 years and have managed the property for the last 10 y;:ars, since
selling the businesses. During all of these years, as we experienced cash flow challenges,
while having to pay 2 bank notes and other expenses, like insurance, we were never able to
pay the property tax for the property on the due date. The property tax has always been paid at
the end of the year, rather than the due date of Jan. 15, and it has always been paid. 2016’s
taxes are still within the allotted timeframe to be paid.

14. I, nor my parents, the Plaintiffs or PMC, Third-Party Defendant truly believe that Marilyn

Dillon is due the amount of monies we have agreed to repay her to resolve this matter. As
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15.

there is no way that our parents can afford to deed her 40% of a business property (which is
valued at approximately $350,000) and believe tha;t that the value of the 40% would not be
considered a partial payment on the debt owed. Manlyn She refused to sign a Mqrtgage
Satisfaction that was presented to her. Our father is struggling to conceive how this happened
and how she can believe she is owed the full amount of monies she said she lent them plus
interest, without subtracting the value of the 40% of the property deeded to‘ her. God bless her
conscious and her soul.

I respectfully request that my Motion to Enforce be granted. As I have demonstrated, the Real

Estate Purchase Agreement presented fully complies with the terms of the Consent Order.

Further, I have performed every obligation of the Consent Order while bonoring the wishes of

our parents.

y commission expires: 9 IR~
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The Parties have read this entire. Agreement and hereby agree to fully perform all the terms and
conditions in good faith. By signing this Agreement each Party swears that the information it has
provided is true and accurate to the best of its knowledge and belief.

BUYER

Name: CRM Agency LLC

Sign

vate: 3 //3/20/7
/)

SELLER

Name: C-Miller Properties LLC, JU LLC, PMC LLC

&w@/?%%\/ 3//5’/&0/7

CynthlélMlller

Sign: 1@1,, O/lévc\«\ Date: 3" |2~ VT
Petrease M.-Clarkson

Sign: Date:

Marilyn L. Diilon

Sign: 71/{/(1'1«4 Q -}y(//((n/ Date: 3//.5//40!7

Mary Alice MII{er

‘ . - )
Sign: 7Y~ -~ Date: ? ( } 2 d / ‘7 '
Peter Miller 2 . .

-\ -

.

JU - SELLER'S SPOUSE - SPOUSAL ACKNOWLEDGMENT

By signing below | hereby release any right of dower in the Property.

Sign: Date:
Joseph L. Dillon

Witnesses

Witness

Witness
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON ) CASE NO. 2015-CP-10-33889

PETER MILLER, MARY ALICE
MILLER, MARY ALICE MILLER, AS
TRUSTEE OF MARY ALICE MILLER
LIVING TRUST, MILLER GROUP
PROPERTIES, LLC, AND C-MILLER

PROPERTIES, LLC NOTICE OF MOTION AND

REMEDIAL MOTION
Plaintiffs

VS,

MOTION TO AMEND ORDER

UNDER RULE 52(B) OF SCRCP
MARILYN L. DILLON AND JLJ, LLC

MOTION TO ALTER OR

Defendants AMEND JUDGMENT UNDER

RULE 59(E) OF SCRCP

and '
MARILYN L. DILLON P g
A=
Third-Party Plaintiff .o R
P 2
vs. LSz
LT
PMC, LLC ! o
3 o

Third-Party Defendant.

\vavvvvvvvvvvvvvvvvwvvvvvvv

TO: HONORABLE MIKELL R. SCARBORQUGH
CHARLESTON COUNTY MASTER IN EQUITY
AND

AN D. MCVEY, ESQUIRE
ATTORNEY FOR DEFENDANTS

The Plaintiffs above named respectfully move the Court under Rules 52 and 59

of the South Carolina Rules of Civil Procedure for an Order altering or amending the
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Order of the Court denying Plaintiffs’ Motion to Enforce Settlement Order, which Order

is dated September 22, 2017, and which was filed with the Clerk of Court on September

27, 2017, and which was received by Plaintiffs’ attcrney on , 2017, on

the following grounds:

1. The Courtis in error in its finding that “The Real Estate Purchase Agresment

does not comply with the Settlement Order.”

Reasons: The Court bases its ﬁndmg above on the fact that the Defendants did
not sign the contract presented by the Plaintiffs, and thersforz, there was no “ratified”
contract as required by the Ssttlement Agreement. However, ratification of any contract
presented by the Plaintiffs or third parties would require the signature of the Defendants
in order to be.deemed “ratified.” It was, therefore, wholly within the province and
unfettarad discretion of the Defendants whether or not they would sign any contract at
ail, regardless of terms. - In summarily rejectiné the contract submitted by the Plaintiffs,
it was, in fact, the Defendants who breached the Settlement Agreement and not the
Plaintiffs. |

2. The Courtis in errorin its finding that “Plaintifis cannot compel Settlement

Agreement due to their own non-performance.”

Reasons: The Court's finding that Cynthia Miller failed to cooperate with Mr.
Davis cannot support a finding of non-performance because the only requirement of the
Settlement Agreement, set forth in Item No. 5 of the Agreement, waé that "Reid Davis
and the firm of Lee & Associates are hereby appeinted as the broker to list the Property
for sale as indicated by the consent of the parties.” The Settlement Agreement places
no duty on Cynthia Miller to cooperate with Reid Davis. In fact, the Defendants effected

2
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a listing of the property with Reid Davis without the need of any assistance from Cynthia
Miller.

The Court’s finding that Plaintiffs failed to bay the 2018 property taxes for the
property overlooks the fact that the Settlement Agreement (ltems 8 and 9) required that
the S15,OOO.OOIcontribution from other parties to the action was to be used not only for
taxes, but also for insurance, maintenance, roof repair, and matters related to
underground storage tanks. No priorities for the payment of expenses were prescribed
in the Seitlement Agreament. Payment of the insurance associatad with the property,
repair of the roof and genaral maintenance were requirements taking precedence over
the payment of property taxes, and, in fact, were obligations of the owners to the
tenants occupying the property. Even if non-payment of th‘e 2016 property taxes was
d=emed to be a breach of the Settlement Agreement, it was not a material breach that
would give rise to the Court's finding that Plaintiﬁs cannot compe! enforcement of the
Seftlement Agreement due to non-performance.

3. The Courtis in error in its finding that “enforcing the Settlement Order would

work on prejudice on Defendants ” (emphasis added)

Reasons: The Court appears to conclude that there is prejudice io the
Defendants, in large pad, upon its finding that Plaintiffs openly defied the provisions of
the Settlement Agreement and their failg.r"e to pay thc\e 2016 property taxes will result in
additional penalties. As set forth hereinabove, Plaintiffs believe that they have, in fact,
complied with the Settlement Agreement and that non-payment of the 2015 taxes is not

a material breach of the Settlement Agfeement.
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Further, the Court's finding that compelling enforcement of the Settlement
Agreement would require the Court to set aside the deed in liau of foreclosure is without
merit, because there would be no need to set aside the deed in lieu of foreclosure in
ordar to sell the property under Plaintiffs’ contract of sale. The Court would simply
order the Defendants or their successor LLC to'execute a deed conveying the property
to the purchaser under the contract.

Accordingly, the Plaintiffs respectfully request that the Court amend or alter its
Order dated September 22. 2017, thereby fiﬁding that Plaintiffs have compliad with the
Settlement Agreement and that the same should bz specifically enforced.

This Motion will be further supported by all memoranda, briefs, and other
documentation to be submittad to the Court prior to the hearing.

Pursuant to Rule 11 SCRCP, counsel certifies that he has consu!ied with
oppo—sing counsel prior to the filing of this Motion.

PLEASE ﬁE PRESENT TO DEFEND IF SO MINDED

K 7 “”'
Jo\”rT?T’Romanosky, Jr. :
" C. Bar No. 4903
ne Cool Blow Streat, Suite 201
Charleston, South Carolina 28403
843-724-1054

john@jromanlaw.com

Attorney for Plaintiffs

Charleston, South Carolina
October & ¥~ 2017
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STATE OF SOUTH CAROLINA

)
) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
Peter Miller, et al ) CASE NO.
Plaintiff )- 2015-CP-10-3389
)
v. } MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
Marilyn L. Dillon, Et Al )
[[] Defendant. )
Plaintitt™s Attorney: Defendant’s Attorney: .
John E. Romanosky, Jr., Bar No. 4903 , Bar No. -
Address: Address:

One Cool Blow Street, Suite 201
Charleston, SC 29403 ’ phone: fax:

phone: 843-724-1054 fax: 843-724-106 e-mail: other:
e-mail: johni@@{romanlaw com other:

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and 189
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS [T and [T
[ PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and D)

SECTION I: Hearing Information )
Nature of Motion: Notice of Motion and Remedial Motion; Motion to Amend Order Under Rule 32Byof
SCRCP; Motion to Alter or Amend Judgment Under Rule 59(E) of SCRCP
Estimated Time Needed: 15 minutes Court Reporter Needed: FAYES / X NO
SECTION II: Matia#/Or

{r Type

3 set f%c attached proposed order.

October 37917

Written motion attached
[ Farm Motion/Order
I hereby move 1o

<

Sienatdte of Attorndy for @Pﬁ‘x’nti fF/ { ]Defendant Date submitted

/ SECTION I1: Motion Fee

] PAID - AMOUNT: $75.00

CJeEXeEMPT: [ Rule to Show Cause in Child or Spousal Support

(check reason) D Domestic Abuse or Abuse and Neglect
(] tndigent Status ~ [T] State Agency v. Indigent Party
[ Sexually Violent Predator Act [ Post-Conviction Relief
(] Motion for Stay in Bankruptcy
(] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,
reduced o writing from motion made in open court per judge’s instructions
Name of Court Reporter: ‘

{] Other: .
JUDGE'SSECTION

[ Motion Fee to be paid upon filing of the attached

order. _ JUDGE

] Other:

o CODE: Date:
CLERK'S VERIFICATION
Date Filed:

Coliected by:

] MOTION FEE COLLECTED:

SCCA253 (H1-03)



STATE OF SOUTH CAROLINA )

)
COUNTY OF CHARLESTON )

]

PETER MILLER, MARY ALICE
MILLER, MARY ALICE MILLER, AS
TRUSTEE OF MARY ALICE MILLER
LIVING TRUST, MILLER GROUP

PROPERTIES, LLC, AND C-MILLER
PROPERTIES, LLC

Plaintiffs
Vs,
MARILYN L. DILLON AND JLJ, LLC

/
Defendants

and

MARILYN L. DILLON
Third-Party Plaintiff

vS.

PMC, LLC

Third-Party Defendant.

N
i e’ et e e et N o el et sl S Nt Nt Nl et et Nt g s St vt St et et St St

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL DISTRICT
CASE NO. 2015-CP-10-3389

AMENDED

NOTICE OF MOTION AND
REMEDIAL MOTION

MOTION TO AMEND ORDER
UNDER RULE 52(B) OF SCRCP

MOTION TO ALTER OR
AMEND JUDGMENT UNDER
RULE S3(E) OF SCRCP

i

ey,

201

2 W ot l

e

TO: HONORABLE MIKELL R, SCARBOROUGH
CHARLESTON COUNTY MASTER IN EQUITY

AND
IAN D. MCVEY, ESQUIRE
ATTORNEY FOR DEFENDANTS

Plaintiff, C-Millar Properties, LLC, respectfully moves the Court under Rules 52

and 59 of the South Carolina Rules of Civil Procedure for an Order altering or amending
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the Order of the Court denying Plaintiffs’ Motion to Enforce Settiement Order, which
Order is dated September 22, 2017, and which was filed with the Clerk of Cou& on
Septamber 27, 2017, and which was received by Plaintiffs’ attorney on October 5,
2017, on the following grounds:

1. The Court is in errorin its finding that “Tha Real Estate Purchase Agreement

does not comply with the Settlement Order.”

Reasons: The Court bases its finding above on the fact that the Defendants did
not sign the contract presented by the Plaintiffs, and therefore, there was no “ratified”
contract as required by the Settlement Agreément‘ However, ratification of any contract
presented by the Plaintiffs or third parties would require the signature of the Defendants
in order to be deemed “ratified.” It was, therefore‘ wholly within the province and
unfettered discretion of the Defendants whether or not they would sign any contract-at
all, regardiess of terms. In summarily rejecting the contract s'ubmitted by the Plaintiffs,
it was, in fact, the Defendants who breached the Settlement Agreemenrt and not the
Plaintiffs.

2. The Courtis in errorin its finding that "Plaintiffs cannot compel Settlement

Agreement due to their own non-performance.”

Reasons: The Court's finding that Cynthia Miller failed to cooperate with Mr.
Davis cannot support a finding of non-performance because the only requirement of the
Settiement Agreement, s=t forth in ltem No. 5 of the Agreement, was that "Reid Davis
and the firm of Lee & Associales are hereby appointed as the broker to list the Property
for sale as indicated by the consent of the parties.” The Settlement Agreement places
no duty on Cynthia Miller to cooperate with Reid Davis. In fact, the Defendants effected

2
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-a listing of the property with Reid Davis without the need of any assistance from Cynthia
Miller. |

The Court's finding that Plaintiffs failed to pay the 2016 property taxes for the
property overlooks the fact that the Settlement Agreement {ltems 8 and 9) required that
the $15,000.00 contribution from dther parties to the action was to be used not only for
taxes, but also for insurance, maintenance, roof repair, and matters related to
underground storage tanks. No priorities for the payment of expenses were prascribed |
inythe Settiement Agreement. Payment of the insurance associated with the property,
repair of the roof and general maintenance were requiremenié taking precedence over
the payment of property taxes, and, in fact, ware obligations of the owners to the
tenants occupying the property. Even if non-payment of the 2016 property taxes was
deemed to be a breach pf the Settlement Agreement, it was not a material breach that
would give rise to the Court’s finding that Plaintiffs cannot compel enforcement of the
Settlement Agreement due to non-performance.

3. The Courtis in error in its finding that “enforcing the Settlement Order would

N

work on prejudice on Defendants.” (emphasis added)

Reasons: The Court appears to conclude that there is prejudice to the
Defendants, in large part, upon its finding that Plaintiffs dpenly defied the provisions of
the Settlement Agreement and their failure to pay the 2016 property taxes will result in
additional penalties. As set forth hereinabove, Plaintiffs believe that they have, in fact,
complied with the Settlement Agreement and that non-payment of the 2016 taxes is not

a material breach of the Settlement Agreement.
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Further, the Court’s finding that compe}ling enforcement of the Setilement
Agreement would require the Court to set aside the deed in lieu of foreclosure is without
merit, because thgre would be no need to set aside the deed in lieu of foreciosurs in
order to sell the praperty und‘er Plaintiffs’ contract of sale. The Court would simply
order the Defendants or their successor LLC to execute a deed conveying the property
to the purchaser under the contract.

Accordingly, the Plaintiffs respectfully request that the Court amend or alter its
Order dated September 22, 2017, thereby finding that Plaintiffs have ‘complied with the
Settlement Agreement and that the same should be specifically enforced.

This Motion will be fuﬁher supported by all memoranda, briefs, and other_
documentation to be submitiad to the Caourt prior to the hearing. |

Pursuant to Rule 11 SCRCP, counsel certifies that he has consulted with
opposing co&ﬁsel prior to the filing of this Motion. |

PLEASE BE PRESENT TO DEFEND IF SO MINDED.

; : /(.,,/
John E. Rofeagesky, Jr.

3. C. Bar No. 4903 ‘
One Cool Blow Street, Suite 201
Charleston, South Carolina 29403
843-724-1054
john@jromanlaw.com

Attorney for Plaintiffs

Charleston, South Carolina
October 10, 2017
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STATE OF SOUTH CAROLINA } ,
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
Peter Miller, et al ) CASENO.
& Plaintt ) 2045-CP-10-3389
)
v. ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
Marilyn L. Dillon, Et Al }
(] Defendant. }
Plamtifl™s Artorney: Defendant’s Attarney:
John E. Romanosky, Jr., Bar No. 4903 . Bar No.
Address: Address:
One Cool Blow Streat, Suite 201 .
Charleston, SC 29403 phone: fax:
phone: §:43-72:4.1034 fax: 843-724-1061 e-mail: other:
| e-mail john@jromantaw com other:

1 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS [ and HD)
[T PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and 11D

IX] MOTION HEARING REQUESTED (attach written motion ind complete SECTIONS T und [

SECTION I Heuring Information

32¢13) of SCRCP; Mation to Alter or Amend Judgment Under Rule 39(E) of SCRCP
Estimated Time Needed: 13 minates Court Reporter Needed: CIYES 7 INO

Nature of Motion: Amended Notice of Motion and Remedial Motion; Motion o Amend Order Under Rule

SECTION [F Motigh/Order Type
£ Written motion attached -‘ :
U] Form Motion/Order
I herehy move Aor relief o/ irt as set forth in the attached proposed order.

October 10,2017

! A todéy for B4Plaintifi / [ Defendant Dute subinitted
‘; / SECTION LL: Motion Fec

B PAID - AMOUNT: $25.00
[CJEXEMPT: [] Rule to Show Cause in Child or Spousal Support
(cheek reason) L] Domestic Abuse or Abuse and Neglect
() Indigent Starus [ State Agency v. Indigent Party
(] Sexually Violent Predator Act [} Post-Conviction Relief
[ ] Motion fur Stav in Bankruptey
[ Motion for Publication [} Motion for Execution (Rule 69, SCRCP)
M Propased order submitted ar request of the court; or,
reduced to writing from motion made in open court per judue’s instructions
Name of Court Reporter:

O Owher;

JUDGE’S SECTION
M) Mation Fee to be paid upon filing of the attached | ___ e

order. JUDGE
(] Other:

CODE: Date:

CLERK'S VERIFICATION
Date Miled:
Collected by:

(I MOTION FEE COLLECTED:

SCCAR35(11-03)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON ) CASE NO. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER
MARY ALICE MILLER, AS TRUSTEE

OF MARY ALICE MILLER LIVING TRUST,
MILLER GROUP PROPERTIES, LLC,
AND C-MILLER PROPERTIES, LLC

MEMORANDUM IN
SUPPORT OF

NOTICE OF MOTION AND

REMEDIAL MOTION
Plaintiffs

vs. MOTION TO AMEND ORDER
UNDER RULE 52(B) OF SCRCP
MARILYN L. DILLON AND JLJ, LLC
- MOTION TOALTEROR
AMEND JUDGMENT UNDER
RULE 59(E) OF SCRCP

Defendants

—~—r S s N e St gt o g . . ~—

And

MARILYN L. DILLON
Third Party Plaintiff

Vs,

PMC, LLC
)

Now comes the Plaintiff, Cynthia Miller of Miller Group Properties, LLC and C-Miller
Properties, LLC, by counsel, who responds with a Memorandum of Law in Support of Motion to
Amend Rule 52(B) of SCRCP and Motion to Alter or Amend Judgment Under Rule 59(E) of
SCRCP as follows:

1. The Court is in error in its finding that “The Real Estate Purchase Agreement does not comply
with the Settlement Order.”

Reasons: The Court bases it's finding above on the fact that the Defendants did not sign the

contract presented by the Plaintiffs, and therefore, there was no “ratified” contract as required by
the Settlement Agreement.

The Defendants were not the only owners of the property to have to sign the Purchase
Agreement offer. Cynthia Miller, who had 50%, majority ownership interest, signed the Purchase
Agreement. Petrease Clarkson who had 10% ownership interest accepted and approved of the
Purchase Offer but was not available to sign the Agreement prior to nor when it was sent to her
and the Defendants on March 8. Based on the real estate law in South Carolina, ratification
requires the acceptance and signature of the Buyer and Seller. As the Buyer, Cynthia Miller
submitted a Real Estate Purchase Agreement that met the terms of the Settlement Order to
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purchase the property identified as TMS #244-00-00-122 for Eight Hundred Fifty Thousand and
00/100 dollars ($850,000.00) or higher. As the Buyer, Cynthia Miller made an offer of
$850,000.00. As majority owner of the property and Seller, upon receiving the offer, Cynthia
Miller accepted it and signed off on the contract, and at that point the parties were officially
under contract. The Real Estate Purchase Agreement did not require the signature of the
Defendants in order to be deemed “ratified.” It was, therefore, wholly within the province and
unfettered discretion of the Defendants whether or not they would sign any contract at all,
regardless of terms. In summarily rejecting the contract submitted by the Plaintiffs, it was, in
fact, the Defendants who breached the Settlement Agreement and not the Plaintiffs. The
Defendants also rejected the Purchase Agreement offer acting under the guise of the lender,
not the 40% owner of the property who desired to sell the property to get the loan they made
paid to them (that they claimed they so badly needed.) In summarily rejecting the contract
submitted by the Plaintiffs, it was, in fact, the Defendants who breached the Settlement
Agreement and not the Plaintiffs, as evidenced by the Defendants who swiftly recorded the

- deed-in-lieu of foreclosure.

Further, the Real Estate Purchase Contract is supported by valuable and legal
consideration - an offer to pay $850.000.00 for the property. Legal consideration is the promise
by the buyer to pay the price offered to make the purchase, $850,000 and the consideration
surrendered by the seller is the promise to give the buyer title to the property. Legal
consideration is one of the necessary elements of a valid contract and it is included in the
subject Agreement. As the Court indicated in its denial, “the necessary elements of a contract
are an offer, acceptance and valuable consideration.” Cynthia Miller made an offer, Cynthia
Miller accepted and the valuable consideration is the $850,000.00 to be paid for the property.
Earnest money is a deposit, not consideration.

2. The Courtis in error in its finding that “Plaintiffs cannot compel Settlement Agreement due to
their own non-performance.”

Reasons: 1) The Court's finding that Cynthia Miller failed to cooperate with Mr. Davis cannot
support a finding of non-performance because the only requirement of the Settlement _
Agreement, set forth in item No. 5 of the Agreement, was that “Reid Davis and the firm of Lee &
Associates are hereby appointed as the broker to list the Property for sale as indicated by the
consent of the parties.” The Settlement Agreement places no duty on Cynthia Miller or any of
the other owners to cooperate with Reid Davis. In fact, the Defendants initiated a listing of the
property with Reid Davis without the need of any assistance from me.

Further, Reid Davis spoke with Cynthia Miller once, the day he met Petrease Clarkson at
the property. Reid Davis apparently had all the information he needed from Joe Dillon - as Reid
Davis forwarded a proposal that was provided to Cynthia Miller and Petrease Clarkson by Atty.
Romanosky. Cynthia Miller was never provided a Real Estate Listing Agreement for execution
to list the property for sale.

Mr. Davis never attempted to reach Cynthia Miller. Mr. Davis indicated, in his affidavit
presented to the Court back on June 12, 2017, muitiple attempts were made by him to contact
Cynthia Miller regarding the property. Mr. Davis never ever attempted to contact Cynthia Miller
and has therefore committed perjury to the Court.

2) The Court'’s finding that Plaintiffs failed to pay the 2016 property taxes for the property
overlooks the fact that the Settlement Agreement (items 8 and 9) required that the $15,000.00
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contribution from other parties to the action was to be used not only for taxes, but also for
insurance, maintenance, roof repair, and matters related to underground storage tanks. No
priorities for the payment of expenses were prescribed in the Settlement Agreement. Payment
of the insurance associated with the property, repair of the roof and general maintenance were
requirements taking precedence over the payment of property taxes, and, in fact, were
obligations of the owners to the tenants occupying the property. Even if non-payment of the
2016 property taxes was deemed to be a breach of the Settlement Agreement, it was not a
material breach that would give rise to the Court’s finding that Plaintiffs cannot compel
enforcement of the Settlement Agreement due to non-performance.

item #6 of the Consent Order states — Plaintiffs shall continue to manage the Property
and pay the regular expenses, taxes, insurance and maintenance on the buildings during until
such time as the sale or refinance contemplated herein has been consummated. it does not
specifically indicate whether it is referring to 2015 taxes that were unpaid at the time or the
upcoming 2016 tax bill that came due shortly thereafter. Given the timing of the Settiement
Agreement/Consent Order dated 9/12/18, it was deduced that it referred to the 2015 taxes that
were currently due at that time. The 2015 taxes were paid in 2016.

The funds generated from items 7, 8, and 9 of the Consent Order (monthly revenue
generated by the property and the $15,000 advance from the parties) went to pay 2015 taxes
and to replace a roof on one of the buildings that was required by the property's insurance
carrier. \

3. The Court is in error in its finding that “enforcing the Settlement Order would work on
prejudice on Defendants.”

Reasons: The Court appears to conclude that there is prejudice to the Defendants, in large
part, upon its claim that Plaintiffs openly defied the provisions of the Settlement Agreement and
their failure to pay the 2016 property taxes will result in additional penalties. As set forth
hereinabove, Plaintiffs believe that they have, in fact, complied with the Settlement Agreement
and that non-payment of the 2016 taxes is not a material breach of the Settlement Agreement.

As stated above, the property now in the possession of the Defendants since May, still
has unpaid taxes for 2016. Therefore, denying the order to Enforce the Settiement
Agreement/Consent Order has prejudiced the Plaintiffs, not the Defendants.

Further, since the filing of the deed in lieu of foreclosure and the Defendants taking over
the management of the property, they have failed to honor the obligations of the Consent Order
while the property is still in litigation. In September Cynthia Miller referred to their acting
property manager, a prospective tenant who has now become a tenant on the property. They
have violated item #11 of the Consent Order by entering into a lease in excess of one (1) year
with a new tenant.

The Court’s finding that compeliing enforcement of the Settlement Agreement would
require the Court to set aside the deed in lieu of foreclosure is in error because the Court could
simply order the current title holder to convey the property to the Plaintiff. As the Settlement
Agreement indicates, only 80 more days would be given for the transaction to take place.
Therefore, granting Plaintiffs 90 days to purchase the subject property is not prejudicial to any
party in this action. :
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CONCLUSION

Accordingly, for the reasons and rebuttals against the denial identified above, the
Plaintiff respectfully requests that the Court amend or alter its Order dated September 22, 2017,
thereby finding that Plaintiff has complied with the Settlement Agreement and that the same
should be specifically enforced. ‘ '

. Romanosky, Jr.
S£ Bar No. 4903

One Cool Blow Street, Suite 201
Charleston, SC 29403
843-724-1054
jchn@jromanlaw.com

Attorney for Plaintiffs

Charleston, South Carolina
December 15, 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON ) CASE NO. 2015-CP-10-3389

PETER MILLER, MARY ALICE MILLER
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING TRUST,
MILLER GROUP PROPERTIES, LLC,
AND C-MILLER PROPERTIES, LLC

MEMORANDUM IN
SUPPORT OF

NOTICE OF MOTION AND
REMEDIAL MOTION
Plaintiffs

MOTION TO AMEND ORDER
UNDER RULE 52(B} OF SCRCP

vS.

MARILYN L. DILLON AND JLJ, LLC
; MOTION TO ALTER OR

AMEND JUDGMENT UNDER

RULE 59(E) OF SCRCP

Defendants

—— —— —— —r — o — oy S " ——r

And

MARILYN L. DILLON
Third Party Plaintiff

Vs. '

T N . A K g W

PMC, LLC
)

Now comes the Plaintiff, Cynthia Miller of Miller Group Properties, LLC and C-Miller
Properties, LLC, by counsel, who responds with a Memorandum of Law in Support of Motion to
Amend Rule 52(B) of SCRCP and Motion to Alter or Amend Judgment Under Rule 53(E) of
SCRCP as follows:

1. The Court is in error in its finding that “The Real Estate Purchase Agreement does not comply
with the Settlement Order.”

Reasons: The Court bases it's finding above on the fact that the Defendants did not sign the
contract presented by the Plaintiffs, and therefore, there was no “ratified” contract as required by -
the Settlement Agreement.

The Defendants were not the only owners of the property to have to sign the Purchase
Agreement offer. Cynthia Miller, who had 50%, majority ownership interest, signed the Purchase
Agreement. Petrease Clarkson who had 10% ownership interest accepted and approved of the
Purchase Offer but was not available to sign the Agreement prior to nor when it was sent to her
and the Defendants on March 8. Based on the real estate law in South Carolina, ratification
requires the acceptance and signature of the Buyer and Seller. As the Buyer, Cynthia Miller
submitted a Real Estate Purchase Agreement that met the terms of the Settlement Order to
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purchase the property identified as TMS #244-00-00-122 for Eight Hundred Fifty Thousand and
00/100 dollars ($850,000.00) or higher. As the Buyer, Cynthia Miller made an offer of '
$850,000.00. As majority owner of the property and Seller, upon receiving the offer, Cynthia
Miller accepted it and signed off on the contract, and at that point the parties were officially
under contract. The Real Estate Purchase Agreement did not require the signature of the
Defendants in order to be deemed “ratified.” It was, therefore, wholly within the province and
unfettered discretion of the Defendants whether or not they would sign any contract at all,
regardless of terms. In summarily rejecting the contract submitted by the Plaintiffs, it was, in
fact, the Defendants who breached the Settlement Agreement and not the Plaintiffs. The
Defendants also rejected the Purchase Agreement offer acting under the guise of the lender,
not the 40% owner of the property who desired to sell the property to get the loan they made
paid to them (that they claimed they so badly needed.) In summarily rejecting the contract
submitted by the Plaintiffs, it was, in fact, the Defendants who breached the Settlement
Agreement and not the Plaintiffs, as evidenced by the Defendants who swiftly recorded the
deed-in-lieu of foreclosure.

Further, the Real Estate Purchase Contract is supported by valuable and legal
consideration — an offer to pay $850.000.00 for the property. Legal consideration is the promise
by the buyer to pay the price offered to make the purchase, $850,000 and the consideration
surrendered by the seller is the promise to give the buyer title to the property. Legal
consideration is one of the necessary elements of a valid contract and it is included in the
subject Agreement. As the Court indicated in its denial, “the necessary elements of a contract
" are an offer, acceptance and valuable consideration.” Cynthia Miller made an offer, Cynthia
Miller accepted and the valuable consideration is the $850,000.00 to be paid for the property.
Earnest money is a deposit, not consideration.

2. The Court is in error in its finding that “Plaintiffs cannot compel Settlement Agreement due to
their own non-performance.”

Reasons: 1) The Court's finding that Cynthia Miller failed to cooperate with Mr. Davis cannot
support a finding of non-performance because the only requirement of the Settlement
Agreement, set forth in ltem No. 5 of the Agreement, was that “Reid Davis and the firm of Lee &
Assacciates are hereby appointed as the broker to list the Property for sale as indicated by the
consent of the parties.” The Settlement Agreement places no duty on Cynthia Miller or any of
the other owners to cooperate with Reid Davis. In fact, the Defendants initiated a listing of the
property with Reid Davis without the need of any assistance from me.

Further, Reid Davis spoke with Cynthia Miller once, the day he met Petrease Clarkson at
the property. Reid Davis apparently had all the information he needed from Joe Dillon — as Reid
Davis forwarded a proposal that was provided to Cynthia Miller and Petrease Clarkson by Atty.
Romanosky. Cynthia Miller was never provided a Reat Estate Listing Agreement for execution
to list the property for sale. ’

Mr. Davis never attempted to reach Cynthia Miller. Mr. Davis indicated, in his affidavit
presented to the Court back on June 12, 2017, multiple attempts were made by him to contact
Cynthia Miller regarding the property. Mr. Davis never ever attempted to contact Cynthia Miller
and has therefore committed perjury to the Court.

2) The Court’s finding that Plaintiffs failed to pay the 2016 property taxes for the property
overlooks the fact that the Settlement Agreement (ltems 8 and 9) required that the $15,000.00-
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contribution from other parties to the action was to be used not only for taxes, but aiso for
insurance, maintenance, roof repair, and matters related to underground storage tanks. No
priorities for the payment of expenses were prescribed in the Settlement Agreement. Payment
of the insurance associated with the property, repair of the roof and general maintenance were
requirements taking precedence over the payment of property taxes, and, in fact, were
obligations of the owners to the tenants occupying the property. Even if non-payment of the

. 2016 property taxes was deemed to be a breach of the Seftlement Agreement, it was not a
material breach that would give rise to the Court’s finding that Plaintiffs cannot compel
enforcement of the Settlement Agreement due to non-performance.

item #6 of the Consent Order states — Plaintiffs shall continue to manage the Property
and pay the regular expenses, taxes, insurance and maintenance on the buildings during until
such time as the sale or refinance contemplated herein has been consummated. It does not
specifically indicate whether it is referring to 2015 taxes that were unpaid at the time or the
upcoming 2016 tax bill that came due shartly thereafter. Given the timing of the Settlement
Agreement/Consent Order dated 8/12/16, it was deduced that it referred to the 2015 taxes that
were currently due at that time. The 2015 taxes were paid in 2016.

The funds generated from items 7, 8, and 9 of the Consent Order (monthly revenue
generated by the property and the $15,000 advance from the parties) went to pay 2015 taxes
and to replace a roof on one of the buildings that was required by the property’s insurance
carrier.

3. The Court is in error in its finding that “enforcing the Setttement Order would work on
prejudice on Defendants.”

Reasons: The Court appears to conclude that there'is prejudice to the Defendants, in large
part, upon its claim that Plaintiffs openly defied the provisions of the Settlement Agreement and
their failure to pay the 2016 property taxes will result in additional penalties. As set forth
hereinabave, Plaintiffs believe that they have, in fact, complied with the Settlement Agreement
and that non-payment of the 2016 taxes is not a material breach of the Settlement Agreement.

As stated above, the property now in the possession of the Defendants since May, still
has unpaid taxes for 2016. Therefore, denying the order to Enforce the Settlement
Agreement/Consent Order has prejudiced the Plaintiffs, not the Defendants.

Further, since the filing of the deed in lieu of foreclosure and the Defendants taking over
the management of the property, they have failed to honor the obligations of the Consent Order
while the property is still in litigation. In September Cynthia Miller referred to their acting
property manager, a prospective tenant who has now become a tenant on the property. They
have violated item #11 of the Consent Order by entering into a lease in excess of one (1) year
with a new tenant. ‘

The Court’s finding that compelling enforcement of the Settlement Agreement would
require the Court to set aside the deed in lieu of foreclosure is in error because the Court could
simply order the current title holder to convey the property to the Plaintiff. As the Settlement
Agreement indicates, only 80 more days would be given for the transaction to take place.
Therefore, granting Plaintiffs 90 days to purchase the subject property is not prejudicial to any
party in this action. ‘
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CONCLUSION

Accordingly, for the reasons and rebuttals against the denial identified above, the
Plaintiff respectfully requests that the Court amend or alter its Order dated September 22, 2017,
thereby finding that Plaintiff has complied with the Settlement Agreement and that the same
should be specifically enforced. ’

. Romanosky, Jr.
SZ Bar No. 4903
One Cool Blow Street, Suite 201
’ Charleston, SC 29403
843-724-1054
iohn@iromanlaw.com

Attorney for Plaintiffs

Charleston, South Carolina
December 15, 2017
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON Civil Action No. 2015-CP-10-3389

)

)
")
A )
PETER MILLER, MARY ALICE MILLER,
MARY ALICE MILLER, AS TRUSTEE
OF MARY ALICE MILLER LIVING
TRUST, MILLER GROUP PROPERTIES,
LLC, AND C-MILLER PROPERTIES,
LLC,

Plaintifts,

NHY 02 L0 LI

€

)

)

)

)

)

)

)

)

) ! T

) RESPONSE IN OPPOSI‘[‘ION T0 AN
) PLAINTIFF C-MILLER

) PROPERTIES, LLC’S AMENDED
) MOTION TO AMEND ORDER
)

)

)

)

)

)

)

)

)

)

)

)

vs.
MARILYN L. DILLON AND JLJ, LLC,

Defendants UNDER RULE 52(B), SCRCP

MOTION TO ALTER OR AMEND
JUDGMENT UNDER RULE 59(E), SCRCP

and
MARILYN L. DILLON
Third-Party Plaintift

VS.

PMC, LLC

NOW COME DEFENDANTS Marilyn L. Dillion and JLJ, LLC (collectively
“Defendants™), by and. through their undersigned counsel, hereby file this Response in
Opposition to Plaintiff C-Miller Properties, LLC’s (“Plaintiff”) Amended Motion to Amend
Order Under Rule 52(B,) SCRCP and Motion to Alter or Amend Judgment Under Rule 59(E),
SCRCP. Defendants would respectt‘ully(submit that the Court should deny Plaintiff>s Motion.

A Consent Settlement Order (“Settlement Order’) was entered on September 12, 2016.
Plaintifts Peter Miller, Mary Alice Miller, Mary Alice Miller, as Trustee of Mary Alice Miller

‘Living Trust, Miller Group Properties, LLC, and C-Miller Properties, LLC collectively filed a
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Motion to Compel Settlement Order on April 28, 2017. The Court issued an Order Denying the
Motion to Compel Settlement Order (“Order”) on September 22, 2017. Thereafter, Plaintiff, in
its individual capacity and without the other Plaintiffs bound to this Court’s Order, . filed th¢
instant motion on October 10, 2017.

ARGUMENT

1. The Court did not err in finding that the Real Estate Purchase Agreement does not
comply with the Settlement Order.

Plaintiff argues that Defendants breached the ‘Settlement Order by not signing the Real
Estate Purchase Agreement. The Settlement Order specifically required Plaintift to present a
ratified contract. Without the signatures of JLJ, LLC or PMC, LLC, the other two (2) owners of

the Property, the Real Estate Purchase Agreement was not a binding contract and thus it did not -

comply with the terms of the Settlement Order. See Prestwick Golf Club, Inc. v. Prestwick

Limited Partnership, 331 S.C. 385, 503 S.E.2d 184 (Ct. App. 1998) (“In order for a contract to be

binding, there must be mutual manifestation of assent between the parties™); see also, Rose

Electric, Inc. v. Cooler Erectors of Atlanta. Inc., 418 S.C. 424, 794 S.E.2d 382 (Ct. App. 2016)

(A contract is an ;)bligation which arises from actual agreement of the parties manifested by
\-vords, oral or written, or by conduct™). Thus the Court was correct in finding that the Real
Estate Purchase Agreement was not ratified because it was not signed by all the parties to the
transaction.

Moreover, Deftendants were under no such obligation to sign the Real Estate Purchase
| Agreement based solely on the fact that Plaintiff presented it to them. This Court’s Order found
that the Real Estate Purchase Agreement did not comply with the Settlement Order for additional

reasons, such as lack of consideration and a provision making closing more than two hundred

[N
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seventy (270) days from the filing of the Settlement Order. Therefore, Defendants did not
breach the Settlement Order by not signing a non-compliant agreement.

2. The Court did not err in finding that “Plaintiffs cannot compel Settlément
Agreement due to their own non-performance.”

Plaintiff argues the court erred because Cynthia Miller (*Miller”) rwas under no obligation
to cooperate with Reid Davis. The Settlement Order required the Property to be listed with Mr.
Davis and each Plainitiff was required to abide by the Settlement Order. Theretore, Miller, by
way of her ownership of C-Miller Properties, LLC, was thus.required to coopérate w-ith Mr.
Davis. However, Miller failed to cooperate throughout the process making a listing
impracticable.

Additionally, good faith “and fair dealing required Miller to cooperate. Settlement
agreements are viewed as contracts and every contract contains an implied covenant of good

faith and fair dealing. Pee Dee Stores, Inc. v. Doyle, et al., 381 S.C. 234, 672 S.E.2d 799 (Ct.

App. 2009); Williams v. Riedman, 339 S.C. 251, 267, 529 S.E.2d 28, 36 (Ct. App. 2000) (citing

Commercial Credit Corp. v. Nelson Motors, Inc., 247 S.C. 360, 366-67, 147 S.E.2d 481, 484

(1966)). As a result, Miller and had a duty- under the Settlement Order to cooperate with Mr.
Davis. Thus, the Court was correct in finding that her non-performance was a basis for refusing
to compel the Settlement Order. |

In addition, Plaintiff argues it did perform in accordance with the Settlement Order even
though it did not pay th”e 2016 property taxes or, in the alternative, that the non-paymém of taxes
was not a material breach. The basis of this argumenf is that the Settlement Order did not
contain a priority of payments provision. However, Plaintiff failed to make this argument prior

to the instant motion. See Hickman v. Hickman, 301 S.C. 435, 456-57. 392 S.E.2d 481, 482 (Ct.

App. 1990) (“A party cannot use Rule 59(¢) to present to the court an issue the party could have

(U8}
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raised prior to judgment but did not.). Hence, Plaintiff cannot use this motion as a vehicle for
bringing betfore the Court a new argument that was not advanced earlier.

Even if Plaintiff had properly raised this argument, it is without merit as Plaintiff was
obtigated to péy the property taxes and failed to do so. The Settlement Order clearly states in
paragraph 6 that “Plaintiffs shall continue to manage the Property and pay the regular expenses,
taxes, insurance and maintenance on the buildings during until such time as the sale or relinance
contemplated herein has been consummated.” Accordingly, Plaintiff was not relieved of its
obligation to pay the property taxes when the amounts required to be contributed by some of the
parties were exhausted. Further, the Settlement Order did not need to prescribe a priority of
paviments because it .cxpressly required Plaintitf to pay the taxes on the property. As aresult, the
Court did not err in tinding Plaintitt could not compel performance ot‘vthe Settlement Order due
to Plaintift’s failure to pay the 2016 property taxes.

3. The Court did not err in finding that “enforcing the Settlement Order would work a
prejudice on Defendants.”

Plaintiff argues that the Court was incorrect in tinding a prej udice to Defendants because
it did in fact comply with the Settlement Order. As discussed above and in the Court’s Order,
Plaintiff did not comply with the Settlement Order. Plaintitt’s failure to pay the 2016 property
taxes has caused Marilyn L. Dillon (“Dillon”) to experience hardships. Additionally, the non-
payment of the 201.6 property taxes being categorized as a material or non-material breach is
irrelevant.  The Court’s finding was based on its equitable power and Plaintiff’s request to
compel performance of the Settlement Order can not be granted’when Plaintiff acted in an
inequitable manner that caused a hardship to Dillon. Thus, the Court did not err in finding that

enforcing the Settlement Order would work a prejudice on Defendants.
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Plaintiff also contends the Court’s finding that it would have to set aside the Deed-in--
Lieu of Foreclosure is without merit. The Deed-in-Lieu of Foreclosure was recorded prior to the
Motion to Enforce Settlement along with certain corrective deeds to clear up title issues.
Thereafter, Dillon conveyed the property conveyed into an LLC. Any order compelling
enforcement of the Settlement Agreement would require this Court to either set aside those
transfers or to re-write the parties Settlement Agreement since any contract required by the

Settlement Order would. need to be between the parties to this action. Abel v. S.C. Dept. of

Health and Environmental Control, 419 S.C. 434, 441, 798 S.E.2d 445, 448 (Ct. App. 2017)

(“Courts are without authority to alter a contract by construction or to make new contracts for the
parties.”). As a result, the Court did not err in its finding.

CONCLUSION

Based on the foregoing, Defendants respectfully request that the Court deny Plaintift’s
Amended Motion to Amend Order Under Rule 52(b) of SCRCP and Motion to Alter or Amend
Judgment Under Rule 39(E), SCRCP. As has been demonstrated, Plaintiffdid not comply with
the Settlement Order and any order requiring performance of the Settlement Order would work a
prejudice on Defendants.

Respectfully submitted,

TURNER PADGET GRAHAM & LANEY, P.A.

laf D. McVey, SC Bar No. 71196
PO Box 1473
Columbia, South Carolina 29202
Columbia, South Carolina - Tel. (803)227-4267
October 18, 2017 - Fax (803)400-1564
Email imcvey(@turnerpadget.com

Attorneys for Marilyn L. Dillon and JLJ Associates. LLC
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
Peter Miller, Mary Alice Miller,
Mary Alice Miller, as Trustee of
Mary Alice Miller Living Trust,
Miller Group Properties, LLC,
and C-Miller Properties, LLC,

Plaintiffs,

vs. CASE NO. 2015-CP-10-3389

Marilyn L. Dillon and JLJ, LLC,
Defendants,

and

Marilyn L. Dillon,
Third-Party Plaintiff,

vSs.

PMC, LLC,
Defendants.

Hearing before the Honorable Mikell R.
Scarborough, reported by Christine A. Smith, Court
Reporter and Notary Public, at 10:12 a.m. on
June 14, 2017 at 100 Broad Street, Charleston,

South Carolina.

A

Christine A. Smith, Court Reporter
Master-in-Equity
P.O. Box 30276
Charleéton, South Carolina, 29417
(843) 958-5071
casmith@charlestoncounty.org
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APPEARANCES OF COUNSEL:

ATTORNEYS FOR THE PLAINTIFF:

John E. Romanosky, Jr., Esq.
Law Office of John Romanosky
P.O. Box 603

Charleston, SC 29402

{843) 724-1054
John@jromanlaw.com

ATTORNEYS FOR THE DEFENDANT:

Ian D. McVey, Esqg.

Turner Padget Graham & Laney, PA
P.0O. Box 1473

Columbia, SC 29202

(803) 227-4267
Imcvey@turnerpadget.com
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PROCEEDINGS

THE COURT: So we are here for the case of
Peter Miller, et al versus Marilyn Dillon and
JLJ, LLC, and then there's a third-party action

between Marilyn Dillon and PMC, LLC. The case number

- is 2015-CP-10-3389.

Mr. John Romanosky is here for the Plaintiff?

MR. ROMANOSKY: Yes, sir.

THE COURT: And Mr. Ian McVey?

MR. McVEY: ‘Good afternoon, Your Honor.

THE COURT: Very good. You-all have sent me
some documents to read? I've read a few of them. I
think this is your motion} is it not?

MR. ROMANOSKY: It's my motion, Your Honor.
Yes, sir.

THE COURT: All right.

MR. McVEY: Your Honor, if I may, and
Mr. Romanosky and I discussed this priocr to -- I
believe Mr. Romanosky intends to introduce the
affidavit of Ms. Cynﬁhia Miller. I received it this
morning as I was driving down here. That in and of
itself is not problematic. Obviously, parties are
always entitled to file a reply affidavit.

However, Your Honor -- first, it is
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4

unnotarized, and therefore cannot be coﬁsidered sworn
testimony. Second, various matters are set forth in
the affidavit about what happened in the confidential
mediations that are not admissible pursuant to the
ADR rules. What we're here about today is the four
corners éf this settlement award.

THE COURT: Motion to Enforce a Settlement?

MR. McVEY: Plain and simple. And there's
aiso a lot of issues that, quite frankly, were
resolved by virtue of the settlement awafd and
therefore, Your Honor, I object to its admission on
the grounds that I just stated.

THE COURT: Okay.

MR. ROMANOSKY: Yqur Honor, my response 1is
simply this: I gét Tan's affidavits Monday morning,
vesterday morning. What's today? Wednesday?

THE COURT: Today is Wednesday.

MR. ROMANOSKY: Monday morning. I met with
Ms. Miller -- got her in on Tﬁesday, and worked on
her affidavit Tuesday night, and I now have it
notarized. I sent you an unnotarized one because she
was —— I couldn't get her to the office in time, so I
have a notarized affidavit that T'm prepared to hand
up, number one.

Number two, I appreciate Ian's objection based
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on confidential information at the mediation session.
This is the courtroom. This is the Court. I believe
the Judge can discern what's confidential and what
isn't, and what's relevant and what isn't. So it's
not like this has been disclosed out in the public in
violation of any mediation. It's in reply,
Your Honor. It's in reply to the affidavits.

MR. McVEY: Your Honor, if I may,
Mr. Romanosky 1s right. He's entitled to. submit a
reply affidavit. Obviously the notary issue has been
cured. However, my objection based upon
confidentiality of the mediation has not to do with
the fact that this is in the Court or may get into
the public domain. |

Under the ADR rules this Court cannot consider
anything that happened during the mediation. All it
can consider is what is on the face of this consent
order and what is contained in the affidavits that
were probably —-- there's obviously’information in
those affidavits that this Court can consider. I
don't have any problem with that, but I would ask the
Court to note my objection for purposes of the record
and to take into consideration the fact that there
are, quite frankly, matters in there that just are

v

not appropriate to this Court's review.
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THE COURT: So as to the objection, provided
it's now sworn testimony, it would admissible for
that purpose. Your objection lies upon -- to the
extent that it goes outside the four corners of the
settlement document is objectionable and should not
be considered by the Court; is that fair to say?

MR. McVEY: And really matters that took place
prior to the settlement; that's correct. |

MR. ROMANOSKY: And matters that have actually
been settled or resolved.

MR. McVEY: That's right.

MR. ROMANOSKY: I agree with that.

THE COURT: All right. |

MR. ROMANOSKY: May I hand it up?

THE COURT: Objections are noted, and the
Court will consider'accordingly.

MR. ROMANOSKY: Thank you; Your Honor.

THE COURT: Thank you, Mr. Romanoskyl Very
good. |

MR.lMCVEY: Shall I proceed, Your Honor?

THE COURT: Rule 56, you've got it. Primary

Rule, 56. All right. You May proceed. Thank you,

Mr. Romanosky.
MR. ROMANOSKY: Briefly, as an overview, you

have before you today the Miller family. Mr. and
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Ms. Miller.and the three daughters.

THE COURT: We have everybody here?

MR. ROMANOSKY : Everybody's here.

THE COURT: Welcome to the Family Court of
Real Estate. Glad to have you.

MR. ROMANOSKY: Your Honor, the matter arose
out of a mortgage. Ms. Dillon loaned some money to
her parents and somé other family mempers over a long
period of time. There were some disputes about |
whether the mortgage was valid, whether it was
invalid, whether it was paid, you know, all the
typical mortgage and foreclosure issues that arise.

Actually, an action was initiated by my
clients to determine really what's the status of this
mortgage? Is it valid? Isn't it valid? As I éaid
to them, expect a counterclaim for foreclosure. It's
coming. Of course it came.

THE COURT: So the DJ action is really what
started it?

MR. ROMANOSKY: The DJ action started the
case. It was a mortgage foreclosure counterclaim,
and ended up in mediation and settled. It settled

along the terms of a group settlement agreement that

you have in front of you that is attached to our

motion. Per that settlement agreement, the
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Plaintiffs, Ms. Miller -- the Millers -- were given a
period of time to either produce a contract to
purchase the pfoperty that the Dillons had the
mortgage on, or  -to produce a commitment letter from a
lender that. would allow the property to be refinanced
and pay the Dillons their mortgage and everybody
would go on about their business.

There are.some otﬁef collateral matters in the
settlement agreement, and Ian will give you a whole
lot of reasons as to why he doesn't think my relief
should be granted. I am going to let him déal with
that with you.

I think it's really a simple mattér. The
Plaintiffs had until March 1lth to pfoduce either a
settlement agreement -- this is a ratified contract,
or a commitment letter to refinance, one or the
other. The deadline date to do that was March 11lth,
which was a Saturday. | .

Ma?ch 8th, Ms. Miller presented a contract to
Ms. Dillon, her sister, to purchase the property at
the price prescribed in the settlement agreement,
$850,000, by e-mail. I believe .that was on March
8th. On March 10th I got a letter from Ian. It's
attached to my motion; It's fairly length and gives

you —-- told us all sorts of reasons of why we're not
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going to deal with this contract. Basically it was
summarily rejected. There were no negotiations back
and forth, not an opportunity to try to negotiate

some terms, to work something out, but simply, you

know, Sorry. We're not going to honor it. We're not

going to sign it.
I know Ian's going to tell you, Judge, the

contract was never ratified. Well, to the extent

-that the Millers refused to sign it, of course it

wash't ratified. It was totally within their power
of whether to ratify it or not. They could have
taken any contract fhat came iﬁ and said, I'm not
going to sign it. We wouldn't have had a ratified
contract, and my clients would have lost their
opportunity to purchase.

So a contract came in within the period of
time, and was éummarily rejected by the Defendants
witﬁout any opportunity of renegotiating. I think
thé Millers deserve an opportunity torkeep this
property inAtheir side of the family. So all we're
asking for is an opportunity per the contract for
Ms. Miller and company to purchase this property at
the agreed price, pay the Dillons out. There's
plenty of money to pay them out what they're owed,

and move on with life with the Miller family.

O
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There's no harm or prejudice to the Dillons for the
Court to allow this. It will either happen and
they'll get paid and there will be some money left
over that everybody will split, or it won't and they
will end up with the property and they can do with it
what they want.

Anticipafing a little bit of what Ian's going
to say, 1t took another day to get the signature of
Patrice on the contract that Ms. Miller submitted.

It was a Saturday. The deadline was a Saturday. I
told her, We need to get another signature. It
didn't come until Monday. I know he was going ts
make an'issue of that. Your Honor, in substance they
lived>up to the term of the agreement. We simply
want an opportunity to try to purchase the property.
If it doesn't work fhen we're out of here and_the
Dillons have it, and that's the end of the case.

THE COURT: Okay. Mr. McVey?

MR. McVEY: Thank you, Your Honor. Your .

Honor, if you've had a chance to read my response, 1

kind of set forth the history of how we got here,
just a basic background. Again, the issues that were
settled were settled.

THE COURT: I have read it. You can go ahead.

MR. McVEY: This has been a debt that has been
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due and owing since 2006, Your Honor. As of the time
we filed the foreclosure complaint, $543,958.65 was
owed. Interest is clicking off at 7 percent, and my
client has spent tens of thousands in attorney's fees
to get whére we are today. Throughout the course -
well, first of all, Your Honor, the contract says it
ﬁeeds to be ratified. |

The contract was presented on the 8th. It was
not ratified. It was signed by the CRM Agency, which
is a wholly-owned entity of Ms. Cynthia Miller and
signed by C. Miller Properties, likewise é
wholly-owned entity of Cynthia Miller. It was not
signed by PMC, LLC who is a 10 percent owner of the
property, nor Was it signed by JLJ, which is a
40 percent owner of the property.

Admittedly, my clients,‘Joe and Marilyn
Dillon, are the members of JLJ, no gquestion about
that. However, it was not signed. On March 13th
there's a contract that has now been presénted that
my clients do not recall receiving, but a contract on
March 13th that .is signed by PMC, C. Miller, and
that's it. It's also, of course, signed by CRM
Agency as well. There may be some other signatures
on it.

Again, that is signed as of March 13th, which
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is past the deadline under the terms of the contract.
Assuming for purposes of argument that this is really
a bona fide offer, which my clients don't believe it
to be, the contract has a lot of problems, not the
least of which is it is accompanied by zero earnest
money and provides for a financing contingency that
only has to be satisfied seven days prior to closing.
If it doesn't get satisfied, poof. If's gone.
There's no earnest money. . There}s nothing to keep my

clients —-- there's nothing to compensate my clients

.for their continued delay on the remedy that was

negotiated between the parties under the settlement
agreement, which is the Deed:in Lieu of Foreclosure.
Nor was an unqualified‘loan presented within that
time period.

Now, when i wrote back to Mr. Romanosky
pointing out the reasons we were rejecting the
contract, I pointed out to him that there was very
little faith in CRM Agency's ability to close here.
We received at that time what was purported to be a
loan commitment, however, the document that was

presented to us said, This is not a loan commitment.

"This 1s essentially -- nor is it a loan approval.

This is essentially a summary of a conversation we

had related to terms if, when, et cetera.
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There was no belief whatsoever that this was,
in fact, a bona fide contract or anything further
than just a further delay tactic. Now, this is a
terrible situation because it's a family scenario.
Family scenarios are always tough. My client
obviously loves her parents and hates that it has
come £o this, but at the end of the day this
situation needs to end. It needs to be brought to a
conclusion.

At this point they have recorded the deed in
lieu of foreclosure despite the fact that it's got
some problems bécause, by way of example, the
estop@el affidavit that 1is required whenever you do a
deed.in lieu -- it was marked through by C. Miller
Properties in vafious capacities so we can;t get
title insurance on it. The settlement agreement
provides for contemporaneous affidavits and any
further documentation to be executed by parties.

I've provided that to Mr. Romanosky. His clients
haven't signed it.  I'm sure that's no fault of
Mr. Romanosky's. I would have never think that of
him, but his clients haven't signed that.

I can't issue title insurance on this because
I don't have that. Further, throughout the

settlement process Ms. Miller did not cooperate.  The
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whole point here of the settlement was to list this
with an independent broker and have the broker go out
and get the best price that the broker could. In
order to do that the broker had to have all the
information he could have about the property. The
only person who cooperated with him - excuse me,
that's not fair -- I believe Ms. Clarkson also had a
meeting with Mr. Davis ~- was Mr. Joseph Dillon, and
he gave them the information the best he has.

My clients have not been managing the property
throughout any of this. Ms. Miller, she had all of

that information. As you can see from the affidavit

from Mr. Davis, he never received any information.

Ultimately, the listing was never -- no listing
agreement was ever signed with the property to get
marketed. I think Mr. Romanosky --

THE COURT: 1If memory serves me right, ﬁe
looked into it but never got thé information that he
was looking for?

MR. McVEY: That's correct. He really gave us
his best guess as to the number. That was all he
could do based on the information or lack of
information that he had. That's as far as it got.
Now, I think Mr. Romanosky would acknowledge that I

contacted him on multiple occasions and told him that
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his client was not cooperating in this process, and I
asked him to encourage her to do so. That never
bappened.

Your Honor, even if this i1s a bona fide
contact they were entitled to try —-- the CRM Agency
was entitléd to try and perform on -- you can't
specifically perform if you haven't performed
yourself. You can't. That's basic contract law. If
you breached it first or if you don't have clean
hands, you're not entitled to ask for specific
performance from the Court.

More importantly, Your Honor, this has been
going on now for 11 years. It's time for an end. My
clients have recorded the Deed in Lieu of
Foreélosure. We're notljust talking about giving CRM
Agency a chance to perform. CRM Agency, who is not a
party to this agreement -- you're talking about
setting aside title. That's a much bigger deal than
simply juét enforcing a settlement agreement.

I think ifryou balance thé equities here,
which you're being asked for specific performance
here which requires youAto balance the equities, and
you're being asked to review this agreement, and the
agreement I think is very straightforward.

I don't think specific performance is anywhere
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close to appropriate. It didn't comply with the
contract by providing a ratified contract within 180
days. The contract itself, even if it had been
ratified, could have closed over the 270 days that
were called for.in the contract. It's not a bona
fide offer and the parties7sim§ly did not do what
they said they were going to do. The Plaintiffs

didn't do what they said they were going to do in

this agreement.

All my clients want is closure to this, Your

Honor. All they want to do -- they have a recorded
.deed in lieu. They just want to move on, plain and
simple.

THE COURT: When was the deed in lieu filed?
MR. McVEY: It was recorded, I believe, in

April. It was recorded about -- that's another thing

I pointed out. I don't think this is really

anybody's fault. The deed in lieu,' I was éupposed to

hold it the whole time. I got it after the time had

run. Now, Mr. Romanosky did give it to me, and I

appreciate that.

THE COURT: After the 180 days?

MR. McVEY: After the 180 days, Your Honor,~it
was provided to me, the originals. I have been sent

scanned copies. It took months to get it, and I
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understand there were some logistical problems for
that. However, Your Honor, at this point the deed in
lieu has been recorded. It's just time for the
parties to move on and try to put back together their
family relationship if they can.

THE COURT: What about the ——'you'ré still
loning for the estoppel affidavit. Was that
included in your seétlement agreement that that would
be provided?

MR. McVEY: They were going to execute -- let
me'direét Your Honor i1f I can. Look to the actual
motion that was filed -- Paragraph 15, The parties
shall execute such documenté as are reasonably
requested to effectuate the deed in lieu including
any corrected deeds and affidavits as may be required
by a title insurance carrier. The documents that I
got via scan initially, one of the estoppel
affidavits, the one signed by C. Miller Properties,
had struck through the provision specifically related
to, I think this is fair value and a fair trade.
There's a particular reference/warranty that I am
paraphrasing right now.

When that came to my attention I pointed it
out to Mr. Romanosky. I asked him to get everybody

in to re-execute everything. He said, I'll try, but
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I don't think it's going to happen, and it didn't
happen. In order for me to get title insurance right
now I.still need contemporaneous affidavits so that I
can get Chicago Title to issue a title policy, the
form affidavits, et cetera, and I can't get those.
I've provided them to the Plaintiffs. They haven't
signed ﬁhem or sent them back.

At this point, my clients aren't worried about
any of that. We just want to leave things as they
are, which is that the deed in lieu's been recorded.
They've performed under the agreement. Let's move
on. |

THE COURT: So Mr. Rgmanosky's argument is
that there's been no harm or prejudice. Téll me what
that is, Mr. McVey.

MR. McVEY: I'm sorry, Your Honor. Would you
repeat your gquestion?

THE COURT: What's the harm or prejudice to
your client?

MR. McVEY: Well,'for one, you have to set

aside title. Two, my clients have been without any

of the funds that they lent since August of 2006.

Your Honor, interest is»ticking away at 7 percent.
They've got some $30,000 in attorney's fees in this.

This is done. The action was filed in August of
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2015. We're now two years past that. The deed in
lieu is finally recorded. Most of what's in
Ms. Miller's affidavit really is contesting
everything that we said.

Your Honor, the harm and the prejudice at this
point is, my client bargained and negotiated in good
faith at a mediation and came up with a settlement
order, and they've performed under it. The other
side has not. They were éntitled to the remedy which
is to realize on their collateral. Nobody's going to
get\a deficiency judgment against their mother. I
mean, nobody wants to do that. They just want the
property and to move on. Thank you.

THE COURT: All right, Mr. McVey.

Mr. Romanosky?

MR. ROMANOSKY: -Well, Your Honor, just
briefly. The fact that the deed in lieu of
foreclosure hés been recorded is not an obstacle
here. If the Court were to rule in our favor, they
would simply do what they would have done had they
not recorded the deed in lieu of foreclosure: They
would have deeded their 40 percent interest in their
property to Ms. Miller, so they have to sign a deed
no matter what. So that's just a nonissue.

What I challenge Ian on 1is his ability to
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obtain title insurance. All off the proper
affidavits were, estoppel affidavits were signed.
Ms. Miller did a line through a sentence ig her
estoppel affidavit dealing with -- I just don't
recall»what it was, but it was -- he could get a
title policy on it. I mean, I could get a title
policy on it.

THE COURT: Affidavit of what? True
consideration?

MR. McVEY: ©No, Your Honor. It was the
estoppel affidavit. It's agreeing that this is a
fair and adequate exchange. Just for the record, I
called my title insurance company, and they won't:
issue a policy.

MR. ROMANOSKY: There are several companies,
but be that as it may --

THE COURT: Mr. Romanosky might be able to
write 1it.

MR. ROMANOSKY: You know, I'm happy to write
it. I'll write it.

THE COURT: You don't want to do that.

MR. ROMANOSKY: There are all sorts of
reasons, as I indicated initially, as to why the

Dillons don't want this to happen, and it's addressed

in relevant portion in Ms. Miller's affidavit. So I
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would just ask you to reconsider her affidavit in
your decision.

THE COURT: Have I been provided with these
affidavits that you-all are making reference to?

MR. ROMANOSKY: You have.

MR. McVEY: Mine were attached to the
response, yes. You have them.

MR. ROMANOSKY: All right. And granted, it's
been a while. 1It's been a long time. There just
isn't any harm in gqing 30 more days and giving this
part of the family an opportunity to try to buy out
the éther side. I Just don't see any harm.v 30 days
is just not tﬁat big of a deal.

THE COURT: That begs my question because I

\
was doing the math in my head. It seems like today
or sometime this week would be the 90 days it was to
close, was it not? They had an additional 907

MR. ROMANOSKY: That's'right, but she has to
have a signed contract to take to a lender before
they will do an appraisal and process a loan. It's
just basic financing.

THE COURT: So the offer that was received --
let me go back Jjust so I'm clear on this. The offer
that was received was not ratified by a JLJ. That's

the Defendants essentially. PMC is the Plaintiff; is
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it not?

Okay. Are you local? Do you live here?

UNIDENTIFIED SPEAKER: Yes.

THE COURT: Very good. I don't know why it
takes so long to get these documents put together.
Anything further?

MR.’MCVEY: Just very briefly, Your Honor.
What I think Mr. Romanosky 1is suggesting is a remedy
here. I do not know that it's necessarily within
this Court's power. The Court's power is to enforce
a settlement agfeement. A settlement agreement says
270 days from the date of filing, not 90 days from
the date of.a ratified contract.

It also would again require the setting aside
of a deed in lieu that has already been fecorded,
which I don't believe is contemplated under the
agreement now.

THE COURT: It's not common but I've done it
before.

MR. McVEY: Suré. I understand that,

Your Honor. Your Honor, I think the relief that's
being requested by the Pl;intiff would basically
require this Court to rewrite the settlement
agreement, and I don't -- that is not, I think,

/
within this Court's purview in this scenario.
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There's no ambiguities in the contract. The contract
says -- I mean, the settlement agreement says what
the settlement agreement says.

THE COURT: Attached to your affidavit or your
motion or response, Mr. McVey, I got the affidavits
of Reid Davis and Joe Dillon, but I don't seé those
affidavits that I was specifically referencing.

MR. McVEY: Which affidavits? Are you talking
about the title affidavits, Your Honor?

THE .COURT: Yes. Yes.

MR. McVEY: Your Honor, I didn't attach those.
I didn't think they were necessary.

THE COURT: All right. That's what I was
asking about just now.

MR. McVEY: I'm sorry. I misunderstood your
question. I think Mr. Romanosky would acknowledge
that there obviously was a strike through on the.
estoppel affidavit and that I transmitted to him
certain title insurance required affidavits to be
signed that were not signed.

MR. ROMANOSKY: They were all signed.
Everything was signed. One affidavit was scratched
through by Ms. Miller, one line. Everything else was

!
signed.

THE COURT: All right. I would like for
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you-all to get me a copy of that so I can look at it.

MR. McVEY: Your Honor, here is --

THE COURT: Have you got 1t?

MR. McVEY: No, Your Honor. I thought I did.
I'm sorry.

MR. ROMANOSKY: We can provide 1it.

MR. McVEY: Here Your Honor, actually I do. I
have my February 23rd letter. This is aétually
asking them to go ahead and execute the deed in lieu
of foreclosure, but it has all of the necessary
documents. I provided those in Februéry as wé were
getting close to the deadline so I could have
contemporanéous affidavits with the deed in lieu. I
did provide those that were here in a.letter I sent
Mr. Romanosky on the 23rd of this year.

Eebruary 23rd.

THE COURT: Fébruary? All right.

MR. McVEY: Yes, sir. Shortly before the
deadline ran.

THE COURT: And when did you get the executed
deed in lieu?

MR. McVEY: After the deadline had run, after
March 11th. I understand the herding cats problem.

I get that. I'm not throwing John under the bus by

any means here.

237




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

THE COURT: I understand that, but I'm also
trying -- this motion was filed in late April. When
was the deed in lieu? The deed in lieu was filed
prior to that?

MR. McVEY: It may have been filed prior to
that. I don't have that portion of the file with me,
Your Honor. It's obviously -- we can look it up on
public record.

MR. ROMANOSKY: I had an obligation to deliver
it to Ian and I didn't. I had to -- |

MR. McVEY: He absolutely did. Your Honor,
just for the Court's record, my clients, for
liability purposes, have conveyed it to a separate
LLC just to protect Marilyn individually from being
fhe titleholder of reéord in what is a commercial
occupied property.

THE COURT: Okay. All right. I'm with you.
This is the store up on the creek, isn't it? "Isn't
that where this is?

MR. ROMANOSKY: Yes, sir.

THE COURT: Out there in Hollywood, I'm with
you. Up there by the bridge. TIt's got Mr. Miller's
name on the bridge and Mr. Miller's name on the
store. I know where you're talking about.

All right. I would still like to see that
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affidavit. I have not read Ms. Miller's affidavit,

so I'll take a look at that. I want to give you-all
an answer. I'll do that sooner rather than later.

Typically, folks, what I generally do is I
take 30 days and ask these lawyers to submit orders
to me. i'm happy for you-all to do that as to what
you need to do, but ultimately I need to make a .
decision as to whether it's going to be enforceable
or not. So my question to you coming out of this was
whether or not the deadline is hard and fast -- just
so you know. This is what I wrote down.

Has there been harm or prejudice to the
Defendants? That's what you-all arelgoing to need to
show. Two, you do have a contract, so I wrote down
here, Contract. Four corners of the document,Awhere
we go. I'll take a look at the affidavit, and I'm
going to tell you now for the record and when I read

it then I'm probably not going to consider anything

that's outside the terms of the contract. I've
already approved the settlement agreement. We signed
that as an order back in -- I think it was in

September if I'm not mistaken, coming out of this
settlement, the mediated settlement across the
Street.

Finally I wrote down in the notes to myself,
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is this a form over substance document? That gets
into the question that Mr. McVey has raised of
whether or not the Court has the authority to alter
or amend the terms of the agreement. Okay? .

So that's what I'm looking at just so you-all
know where I am. Okay? 1I'll give you-all an answer.
It will be sooner than that.

MR. McVEY: Just so that I'm clear,

Your Honor, you do not want proposed orders from
us --

THE COURT: I don't. 1I'll give you-all an
answer soon. Okay?

MR. McVEY: Judge, to comply with your request
about the other affidayits, what I'll do when I get
back to my office is I'll scan this February 23rd
letter with its attachments and send it to you.

MR. ROMANOSKY: You're looking for the
executed estoppel?

MR. McVEY: What are you looking for? I want
to make sure. |

THE COURT: I'm looking for the affidavits
that were signed and the ones that were stricken
through. That's what I want to see. I Jjust want to
see them. You-all have consented to it. I just want

to see. Okay?
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MR. McVEY:

THE COURT:

All right,

Thank you-all.

28

(The proceedings were concluded at 3:02 p.m.)
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State of South Carolina)

)
County of Charleston ) CERTIFICATE

I, Christine A. Smith, Court Reporter and
Notary Public for the State of South Carolina at
Large, do hereby certify that the foregoing
transcripp is a true, accurate, and complete record.

I further certify that I am neither related to
nor counsel for any party to the cause pending or
interested‘in the events thereof.

Witness my hand, I have hereunto affixed my
official seal this 9th day of March, 2018 at

Charleston, Charleston County, South Carolina.

Christine A. Smith
Notary Public

My Commission Expires
May 12, 2021
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STATE OF SOUTH CAROLINA -
) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

Peter Miller, Mary Alice Miller,

Mary Alice Miller, as Trustee of

Mary Alice Miller Living Trust,

Miller Group Properties, LLC,

and C-Miller Properties, LLC,
Plaintiffs,

vs. CASE NO, 2015-CP-10-3389
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PROCEFEDTINGS

THE COURT: The first matter up today is'the
case captioned Peter Miller, and others versus
Marilyn Dillon, and others. Present for the
Plaintiffs is Mr. John Romanosky of the Charleston
County Bar, and for the Defendants is Mr. Ian McVey

from the Richland County Bar. Gentlemen, good

morning.
MR. ROMANCSKY: Good morning, Judge.
THE COURT: Mr. Romanosky, I know we're
here -- this is your Motion to Reconsider, Rule
59 (e) .

MR. ROMANOSKY: Yes, sir, that's correct.

THE COURT: You may proceed.

MR. ROMANOSKY: Thank you, Your Honor. By way.
of brief background, Your Honor signed a settlement
agreement agreed to between these parties. In facﬁ;
you insisted upon it back sometime, I think in April,
earlier this year. The settlement agreement
essentially required the Plaintiff in this case to,
within 270 days, provide a ratified contract for the
purchase of some family property out at Red Top or to
provide evidence of a refinance in order to pay off

Ms. Dillon's mortgage. There was a time frame within
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which that was to be done, and if wasn't done within
the time frame then that meant we could execute a
quit claim deed and it would be held in escrow.

Of course Your Honor heard the motion, denied
it, and the Court's order denied the Motion to
Enforce the Order based on three - -- essenﬁially three
defenses. The contract presented by the Plaintiff
was not a ratified contract, nﬁmber one. Number two,
the Plaintiff had not.complied with all of the terms
of the settlement agreement and therefore was not
entitled to enforcement.

Your Honor placed evidence on the fact of
whether there would be any prejudice to either party
if you granted thelMotion to Compel or you didn't
grant the Motion to Compel. So thése are the three
reasons supporting the Court's order.

Your Honor, I Would like to take the middle
one first, which was the nonperformance finding as a
basis for the Court's order, and Your Honor, that was
based on affidavits. You'll see in the(record, the
relevant record, an affidavit from Ms. Miller; an
affidavit from, I believe, Joe Dillon, who is
Ms. Dillon's cousin; and an affidavit from Mr. Davis,
who was a Realtor. ,

In the reading of the Court's order, very
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obviously one concludes that the Court adopted the
affidavits of Ms. Dillon's witnesses, but it occurs
to me that there's error there because there's no way
the Court could test the credibility of any witness
by way of affidavit.

MR. McVEY: Your Honor, if I may, I would just
like to note my objection. This is going into the
grounds that were set forth in a supplemental
memorandum that was filed on Friday. As Your Hoﬁor
is aware under Rule 59(e), you have to set forth your
grounds in the initial motion that wés filed in
October of 2010.

What Mr. Romanosky is currently talking about
is not encompassed in the motion, the 59(e) Motion
that was filed, so any of these arguments were not
timely/brought before the Court, and I would ask the
Court té limit the argument of the Plaintiff to what
has been set forth in the 59(e) that was filed.

Thank you, Your Honor.

MR. ROMANOSKY: They're the same grounds that
I put in the'original 59 (e).

THE COURT: I don't think I -- hold on. 1I've
got the October 9th filing on the motion,<and it
looks like it's dated the 15th. I've not even looked

at that yet, but I'm following along with you.
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MR. ROMANOSKY: Well, it's essentially the
same. I'm not trying to put anything new‘into the
record. I understand it's not proper. My point is
very simply that without the Court being able to
observe the testimony of the witnesses, cross—-examine
the witnesses, that there would have been no'way for
the Court to determine by affidavit who was
presenting credible evidence and who wasn't.

So the point there is that I think the
affidavit 1is a wash, Your Honor, and therefore, it 1is
an error for the Court to base its finding on
affidavits instead of testimony that came from live
witnesses.

The other big point, or the other two big
points, Your Honor -- and of course they'fe addressed
in our original Motion again today, is this business
about the contract that was, in fact, presented by
the Plaintiff as not being a, "ratified contract". I
don't see any dispute or contest here that the
contract was timely submitted. Granted, it was at
the last minute, but it was submitted on time.

Now, it occurs to me that in a commercial
setting I can't recall any time that a contract,
particularly of a commercial nature, is accepted

right on its face at the very beginning. There is
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always some tit-for-tat back and forth.

Well, what happened in this case was, in fact,
the contract was submitted and it was submitted
timely but then just summarily rejected with no
counter, no discussion, and the fact that it was the
Plaintiff that submitted the contract I don't believe
is relevant because if a third party could have
submitted the contract then the Defendant could have
done the same thing. They could simply say, No, you
know, I don't like it for this reason.

The Court's order and Ian's order stressed the
need for good faith particularly in the
nonperformance as alleged by Ian, from the Plaihtiff,
but it's also an obligation of good faith on the
Defendant to have given that contract some
consideration. She could have struck through
aﬁything that she didn't like. She could have added
new matters or asked for earnest money and countered
and who knows? I mean, we may not be here.

So it was wholly within the province of the
Defendgnt as to whether or not we could even have a
ratified contract, and I think good faith and fair
dealing dictated that we at least get a counter or
some discussion to give my client an opportunity to

purchase the property. That's number two.
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Finally, Your Honor, I think in more
simplistic terms, the Court made a finding that it
woula be prejudice to the Defendant if the Court
order was enforced largely for financial reasons.

The mortgage was four years old. She hadn't been:
paid. It was time to move on with things. This has
been dragged out too long when éctually, in fact, to
enforce the settlement agreement would only increase
the time by 90 days. Per the settlemgnt agreement
the Plaintiff had, once the contra?t was ratified,
90 days to close.

So it occurs to me here again, 90 days is not
a long encugh period of time to result in any
prejudice, but moreover, 1f the contract closed
within the 90 days, the Defendant would have gotten
all of the money she loaned, all of the interest, all.
of the payments, all of the penalties of anything
that she had advanced. In fact, there would have
been more money left over if that occurred.

So I believe the Court was in error in not
requiring the Defendant to at least make a counter or
to give us an opportunity to move forward, and all it
would have taken was 90 days. If that had happened
we wouldn't even be here today. Maybe it would have

closed. Maybe it wouldn't have.
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For all of those reasons, we would ask the
Court to reconsider its order and enforce the
settlement.

THE COURT: All right. Thank you. Mr. McVey?

MR. McVEY: Thank you, Your Hono;. Your
Honor, I guess I will go somewhat in the same order
that Mr. Romanosky did. First of all, none of the
credibility of witnesses -- theACourt's inability to
question the witnesses as to the matter consented in
the affidavit is raised by way of the 58 (e).

By way of procedural history, the 59(e) was
filed twice: First on the 9th, and the second on the
10th. There was an amended 59(e) filed. It is the
amended .59 (e} that I think wé'}e all working off of
here. That's -~ it's fairly perfunctory, the 59(e).

Any of the issues related to the affidavits,

et cetera, and the Court's consideration thereof is

not raised in it. What is, in fact, raised is
that -- the issue of whether Cynthia Miller failed to
cooperate or not -- the argument that is made 1s that

the settlement agreement places no duty on Cynthia
Miller to cooperate with Reid Davis. That's the only
argument that was made.

However, as Your Honor is aware, every

contract in South Carolina does require a certain
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amount of good faith and fair dealing on the part of
the parties to the contract and so therefore her
failure‘to cooperate in the listing, which it was
required that the property be listed with them. She
is, by her own admission, the manaéer of the pfoperty
and therefore the one best suited to enter into the
agreement of that, and by her failure to do so that
is, in fact, a breéch of the settlement order.

Your Honor, the second ground that was raised
was the failure to pay the 2016 property taxes. The
settlement order very clearly says, You have to pay
all taxes aﬁd insurance. Thoée 2016 taxes were not
paid. The argument that is made is that the consent
order does not set forth what priority everything-has
to be paid in. Of course it doesn't. The point was
everything had to get paid. Whether it was
prioritized or not doesn't really matter.

Therefore, a failure to pay the 2016 téxes is,
in fact, a breach of the settlement agreement
entitling my client to relief again. That's
nonperformance on the part of the Plaintiffs that
would bar any specific performance of my client to
sign this contract.

I guess we're going back to number one now,

which would be talking about the ratified nature of
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the contract. The contract that was presented on
March 11, 2017, which was one day short of when there
was supposed to have been a ratified contract
preventing -- a ratified contract being defined as
the parties have all signed it. 1It's signed by two
people: C. Miller, who 1is one of the owners of the
property, and CRM Agency, who is the proposed
purchaser.

) Both are single-member entities owned by

Ms. Cynthia Miller, therefore basically the same
people signed it. That does not constitute a
ratified contract, but‘the order that you entered
went further than that. It went past just the
ratified contract. It found that the contract wasn't
sufficient because 1t lacked valuabl? consideration

because there was no earnest money. What it proposed

was zero earnest money, $850,000.

Mr. ‘Romanosky mentioned earlier that he's
never seen a commercial contract that there wasn't
some backing for. I've never seen a commercial
contract that didn't have any earnest money. That's
just not commeréially reasonable, and my clients in
the letter that they submitted in response to the
contract -- it set that forth that there is no

earnest money here. We can't consider this to be a
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viable contract because of that, and that letter is
attached to the original motion to enforce the
settlement agreement.

Your Honor, 1if I can also go back to the

prejudice issue, it wasn't simply -- excuse me,
Your Honor -- I'm going back to what was actually
submitted. The prejudice issue really -- the

argument that is made under 59(e) has to do with the
failure to pay the 2016 property taxes. That's not
what the Court found.

What the Court found is that my client had a
maturity date of May of 2013, and it hadn't been paid
since before then. My client had waited long enough.
My client had foregone its right to foreclose the
mortgage to give another opportunity. My client time
and time again gave further opportunities and
extended further to try and come up with some sort of
solution. That didn't happen.

No contract was presented. They had a
ratified contractlwithin 180 days of the entry of the
order. It didn't close within 270 days of the order.
It's not at 90 days from the date of the contract.
It's 270 days it had to close. That's what the
parties agreed. We spent a lot of time in

Mr. Massalon's office hammering this out. This is
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what the parties bargained for. It didn't happen.
My client was entitled to record the deed in lieu of
foreclosure.
Now, they ceftainly - taey argued here that
J

the Court could use its equitablé powers to extend

the contract. That's not what the courts do. That's

not what equitable power is for. Courts don't
rewrite contracts. The parties agree and the
parties -- the Court is boun§ to do what the parties
agree to.

In this situation what they're asking here, as
they did when they filed the Motion to Enforce a
Settlement was to ask the Coﬁrt to set-aside var;ous
transfers or to just require what has now beeﬁ put
intovan LLC, an LLC who 1s not a party to thié,
action, to convey the property to the CRM Agency,
which again is not a party to this action. This
Court just simply doesn't, I believe, have the power
to do that.

THE COURT: The agfeement.was hammered out at
the mediation?

MR. McVEY: That's correct, Your Honor.
That's correct.

| THE COURT: Refresh my memory on the

underlying mortgage. I'm trying to remember -- it
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was for a term of years and is due?

MR. McVEY: That's correct, Your Honor. If
the mortgage -- hang on. If I can draw the Court's
attention to the order that was filed -- this started
back in June of 2006. There was a promissory note
that was signed to the tune of $360,000, which
everything was to be paid on May 31, 2009. That
didn't happen. /

Excuse me. A mortgage was then recorded in
2008, prior to the mortgage's maturity, in favorlof
my client. After that the note was nullified with a
maturity date of -- excuse me, Your Honor -- May 1,
2013. The mortgage modification was filed currently
fhefewith. None of that happened. My client,
instead of foreclosing again -- my clients -- this is
a family. Nobody waﬁts to foreclose on their family
members. My client gets sued for determination that
the mortgage isn't even valid anymore. We

counterclaim. We resolve it by way of mediation

resulting in -- this isn’'t just that I'm here before

you today on a settlement agreement between the

pérties. This is an order of the Court signed by
Your Honor and entered in September of 2016. At this
point, if you didn't comply with the terms of the

order I'm entitled to the remedy set forth in the
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order.

THE COURT: Okay.

MR. McVEY: Thank you, Your Honor.

THE COURT: Mr. Romanosky?

MR. ROMANOSKY: Well, Your Honor, the only
thing in rebuttal is -- again, I understand they're
arguing about the affidavits. Nonetheless they're in

the record, and they're a matter for the Court to.

/
consider. Agaih, Ms. Miller denies that she did not
cooperate with the broker.

The 2016 taxes =- or actually I believe the
2015 taxes because they always paid late -- this is
the way the family always did so theré was nothing
unusual with that.

You know, the contract -- you can have a
contract and it doesn't actually have to have cash
earnest money, or they could have asked for some cash
earnest money..

THE CQURT: Well, wasn't there a substantial
amount of forbearance in this case? Ultimately,
isn't that what this is all about? They have been
waiting for their money since -- they gave the money
out in 2006. They've been expecting it since May of
2009. On the last day that there céuld possibly be a

submission of a contract the Plaintiff essentially
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submits their own contract in an alterego form with
no consideration.

Isn't that -- ultimately, isn't that what
we're talking about here?

MR. ROMANOSKY: Well, they -- I.would take
issue with the fact that there was no considération.

THE COURT: What was the consideration? There
certainly was forbearance on the part the Defendant.

MR. ROMANOSKY: I agree there was forbearance,
but it was not a forced forbearance. It was an
agreed forbearance. They might find that --

THE COURT: Without a doubt you-all had a
contract. I will tell ybu, the one thing I keep
getting slapped down from the Court of Appeals -- I
keep rewriting people's contracts, trying to help
them out and do the right thing.

MR. ROMANOSKY: Well, we're not asking you to

rewrite a contract. We're just asking the Court to

hold the Defendant to the same standard of good faith

and fair dealing that he had argued in his motion
with respect to the Plaintiff complying with the
agreement. . All it would have taken instead of a flat
denial would have been to say, Put up $10,000 earnest
money. Strike this. Strike that. We would have had

a deal and we would have been done.
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THE COURT: Why did it take so long to get the
submission?

MR. ROMANOSKY: Well, Your Honor, I think
third parties -- trying to get a third party to
purchase the property.

THE COURT: Therein lies the problem. The
Court appointed a listing agent, or there was a
listing agent appointed anyway. Mr. Davis says he
didn't have any authority to deal with anybody
because he never could speak with Ms. Miller.

MS. MILLER: Your Honor, may I speak?

THE COURT: No, you may not.

MR. ROMANOSKY: He dealt and could deal with

Ms. Miller and her husband, Joe (phonetic), and he

did, in fact, handle it. He actually -has -- as I

said -- this oraer doesn't say specifically what
Ms. Miller has to do or not to do with Mr. Davis. He
knows how to do his jpb conditioned upon Ms. Miller
doing anything. I just -- I believe that -- you
know, this is a family situation.

THE COURT: No doubt about it. They're in the
right place. This is the Family Court of real
estate. |

MR. ROMANOSKY: TIt's not a good one. Your

Honor, it wouldn't take much just to allow an
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opportunity for my client to purchase the property.
THE COURT: Ms. Miller has got something she
wants you to tell me. Anything you want to add?
MR. ROMANOSKY: I'm sorry, Your Honor?
THE COURT: Anything you want to add?

MR. ROMANOSKY: No, sir.

18

MR. McVEY: Your Honor, do you require further

response from me?

THE COURT: No.

)

MR. McVEY: Thank you, Your Honor.

MR.. ROMANOSKY: Your Honor, one thing. I have

to be careful to zealously represent my client.
Ms. Miller wants me to remind the Court that the
broker never presented a listing agreement to her
during this period.

THE COURT: Okay. You know, this is a sad
case because it's a family case, but you know, the

one authority I think I tell most people I cite in

this courtroom is my grandmother, who was in the real

estate business. Rule No. 1 was: Don't do business
with your family. Rule No. 2 was: When you do, get

it in writing.

In this case they actually got it in writing.

Most of the cases that come in here, I don't have it

in writing. I just have two family members fighting
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19
it out. I have nothing to base it upon. That's what
I find distinguishing and unusual about this case. I
took the Motion to Enforce a Settlement order under
advisemént on the 14th of June and asked for estoppel
affidavits to follow and the affidavits came in. I'm
of the opinion that the Plaintiff has had ample
opportunity to satisfy the mortgage and just has not
done so, therefore, I'm going to deny the motion.

I'm gqing to deny it on the grounds that i've already
They were going to submit -- the Plaintiff
wanted to submit its own contract, the ratified
contfact under an alterego LLC, which they had a
right tb do. I just don't understand why they would
do if at the last minute.and with zero consideration.

I don't find that to be a valid offer. I don't find

that to be an offer in good faith. That's ultimately

what I'm saying there.

That's Jjust where I am on fhat. I'm sorry.
That's just the ruling that I'veAgot. Okay?

MR. ROMANOSKY: Thank you, Your Honor.

THE COURT: Ve;y good.

MR. McVEY: Your Honor, is the Court going to
prepare an order? Do you need something from me?

THE COURT: I was just going to do a Form 4
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order denying it. If you want something more on the
record you can.

MR. McVEY: Thank you, Your Honor.

THE COURT: Very good. Thank you-all.

(The proceedings were concluded at 10:34 a.m.)
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State of South Carolina)

)
County of Charleston ) CERTTIVFICATE

I, Christine A. Smith, Court Reporter and
Notary Public for the State of South Carolina at
Large, do hereby certify that the foregoing
transcript is a true, accurate, and complete record.

I further certify that I am neither related to
nor counsel for any party to the cause pending or
interested in the events thereof.

Witness my hand, I have hereunto affixed my

official seal this 8th day of March, 2018 at

Charleston, Charleston County, South Carolina.

Christine A. Smith
Notary Public

My Commission Expires
May 12, 2021
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