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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' )
COUNTY OF RICHLAND. ) FORTHE FIFTH JUZDICIAL ‘CIRCUI'I'
) o '
Meritage Asset Management, Inc, dfb/a } Civil Action No,; 201 6-CP-40-07647
Century Glass Company )
)
Plaintiff, ) _
) -
v, ) ORDER = B
: ) oF [
TPreeland Construction Company, Inc. and the ) .“J.';,r’ &
South Carolina Militaty Department, ) ;’;‘g & X
4 ) D f"?
Defendants, ) m% = 08
) &5 % ¥
SN —
g& =

This Court held a hearing concerning competing motions for Summary Judgment, filed

by the Plamuff‘ Mentage and the Defendan‘r South Caroling Department of the Military

A (Departrnent) The hearing took place on Deccmbm 8, 201’7 Mr, Yarbrough represented
Meritage, Mr. Matoney represented the Department. After consxdenng the arguments of both

parties, the Court grants the Department’s Motion for Summary Judgment,
STANDARD OF REVIEW

“Summary judgment is appropriate when it is clear there is no genuine issue of matenal

fact and the moving party is entitled to a judgment as a matter of law.” State Farm Fire &

Casnalty Qo V. Brgaze 11, 324 5.C, 228,230, 478 S.E.2d 831, 832 (1996) (citmg Cafb Associates,
Ltd. v. Gerngross, 305 S.C. 6, 406 S.B.2d 162 (1991)). Both parties agree that the facts in this

case are not in dispute, and each filed sepatate Motions for Summaty Judgment, requesting the

court rule on the legal issues in this case.
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BACKGROUND
This case ‘is ab;ut the extent of gévcmme‘ﬂt entity 'liabiﬁty to “a subconiractor, The
‘ Dépamneht contracted with Freeland Coustruction Comp’any,; Ine. (Frecland), fo. fezform :
' constluctlon work on one of the Department’s pmpsrtms the Saluda Armory. Freeland engaged
Meritage Asset Management; Inc. d/b/a Century Glass Company (Merxtage) as o subcoxtractor to
- perform cettain work, The wqu has been completed. The Dcpa_riment paid Free]and for the work.
perfonned. Almost two months afler paying Freel and in full, Meritage infoxmea tfie"Depm'gment :
that Frceland had not pald Mentage The relevant timeline is as follows, |
19 Septembcr 2014 The Departmcnt and Freeland agree on a contract,

21 January 2016: Meritago subnutted a subcontractor proposal to Freeland for
sub contraotor work on the Saluda Armory, A '

27 January 2016; Freelanci aocepted Mentage § propoqal for the work on the
Saluda Azmmy , .

1 June 2016; Frecland completed the wotk on the Armory.
3 June 2016; Final invoice from Froeland was submitted to the Department.

7 ¥une 2016: The final invoics for $93,973.69 was posted for payment to
Freeland, completing the contract between the Department and Freeland.

17 Jane 2016: The final payment was deposited.

8 August 2016; The first time the Department learned of Freeland’s fatlura to pay
Meritage. - _

In its Motion for Sunnnafy Tudgment, Meritage argued it is entitled to judgmeﬁt on its
ﬂmd party beneficiary breach of coniract claim, based on the fact the Depattment did ﬁot ensuré' -
that Freeland obtained a labor and material bond pursﬁant to Sectlon- 29-6-250, the
Subcontractors' and Suppliers' Payment Protection Act (SPPA). The Department, in its Motion,

argued that it is entiffed to Summaty Judgment because Meritage did not give the Department

{ S& ’ Page 2 of6
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«notice of Freeland’s nonpayment, before the Department paid Freeland in full,
THIRDwPARTY BENEFICIARY CONTRACT UNDER SPI’A

Aj governmental enttty may be liable to a subcontracior only for breach of contract for
fanlmg to comply with the SPPA bondmg requirements.” Shirley’s Iron Works, Inc, V. Cigz of
Uion, 403 S.C."560, 564, 743 S.E.2d 778, 780 (2013). Although Merifage may pursue a third-
party beneﬁciary" breach of contract claim against the Department, the law is cloar: “[TThe
government entity's IiaBi]ity is limited fo the remaining vopaid balance on ﬁle contract with the
gerieral contractor when the subconﬁ‘éctor ﬁotiﬁes the government of the general contractor’s
nonpayment.” Sloaﬂ.Const. Co v, Southco Grassing, Ing., 377 8.C. 108, 121, 659 S.E;_Qd 158,
165-66 (2008). The only b)&cebﬁon to‘trh'i;‘; Himitation on liability is the additional zecovery pf v
atftorneys’ fees under any appliﬁabl& statue, Id,, 377 8.C. 108, 121, 659 S.E.2d 158, 166. 7

Meritage informed the Department of Freeland’s failure to pay on August 8, 2016. At that

fime, the Department did ot owe any money to Freeland; it had paid Freeland in full on Jume 17,

2016. Under Sloan, because no Outstandiﬁg' Balance existed between the Depattment and

Freeland at the ﬁme of notice, the Department does not owe Meritage. Meritage’s third party

'beneﬂcxary breach of contract claim fails, consequently, as a matter of law.

" Meritage gave three arguments opposing this conclusmn Thc first atgument involves two
déses, one from Texas and one from Florida, Metitage asserted that these cases involved statutes
stmilat to the SPPA, gnd courts ruled, in those cases, thgt the government entity Qas liable to the
subconttactor. Meritage asked this coutt to rule similarly. These cases are respectively construing
a Texas and a Florida statute; they were not construing the South Carolina staAtuteA at igsye in this
case. Our State' Supteme Court has construed the SPPA and expros&ly limifed fhe .Iiabiﬁty of

government enfities as deseribed above. What Meritage is asking, in effect, is for this coutt to
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« overrule the;unequivdca] decision of the South Carolina Supreme Couit, That, however, is not

within the authority of this cout to do, See State v. Phillips, 416 S.C, 184, 194, 785 .S.E._Zd 448,

453 (2016) (“{I]t Is incumbent upon the coutt of éppeals to apply this Court’s precedent”) (citlng

S.C. Const, art. V, §9).!
Meritage’s second argument is just as'unavailing. The Court in Sloan compated the SPPA

to Section 29-5-20, titled “Lien of Laborer, mechanic, subconitactor or materialiman.” The Court

then concluded as follows: “Given the similer purposes behind the SPPA bond requirensents for

public projects and the subconiractors’ mechanics’ lien on private work, we hold that in a tort ot

coniract action a:nsmg under the SPPA, the government entity’s hablhty is limited to the
remaining unpaid balance on the contract with the general contraotor when thc subconiractor

notifies the gowmmeﬁt of the general contractor’s nonpayment.” Sloan, 377 $.C. 108, 121, 659

S.E.2d 158, 165-66 (2008). Meritage points to another mechanics® lien statute Section 29-5-10,

~and asked this court to compare the SPPA to that statatory section rather than Secnon 29-5-20.

Doing so, accordmg to Meritage, may onable it to recover under the SPPA. This argument has no

for ot least two reasons. First, the Supreme Coutt has already compared the SPPA to

Section 29-5-20 and limited government entity liability in accordance with that companson; this

basis in law,

court may not effectively overtule the Supréme Court’s determination by auatyzing the issue of
government liability in a different maoner, Second, Section 29-5-10 does not give a lien to

subcontractors, which makes aﬁy comparison between it and the SPPA inapposite. See Kelly v.

Bank of State (1841) 16 8.C. Eq. 431; Muwray v. Earle (1880) 13 8.C. 87; Gray v. Walker (1881)
ddes_v, Bowden (1883) 19 S.C. 1; and L owndes Hill & alty Co. v, Greenville

16 SC 143; Ge :

Concrete Co,, 229 8.C. 619, 629~33, 93 8,B.2d 855, 860-62 (1956).

1 What is true for the Court of Appeals is certainly also true for Cireuit Courts.
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In Lowndes Hill, the Court teviewed the history of South Carolina mechanics’ lien
statutes, While doing so, it considered the case of Gray v. Walker, 1881, 16 8.C. 143, The Court

in Qray v. Walker, according to the Court in Lowndes Hill, made clear that Section 45-251 (the

previous codification of Section 29-5-10) did not apply to laboters Who performed work pursuant

ta a contract with the prime contractor, Lowndes Hill Realty Co, v, Greenville Concrete Co., 229

S.C, 619, 632, 93 S.B.2d 855, 861 (1956).

- Finally, Merltage argues that it was not due payment from Freeland until after the

Department had paid Freedland in full and thus, Meritage had no opportunity to notify the

Department of Freeland’s nonpayment. But that does not obviate the governing law: “[TThe

government entity’s liability is limited to the remaining unpaid balance on the contract with the
general contractor when the subcontractor notifies the government of the géneral contractor’s
nonpayment.” E_ In this case, whcn Metitage gave notice, the Department had already paid
Precland 1r1 full. Because the extent of government entity liability is reached once the
government entity' pays the general contractor in full, Meritage has no viable claim against the
Departtnent, Meritage would like to distinguish the facts in this case from those in Sloan and

Shirley’s Iron Works, Its efforts are misguided because those casos crected a limit on

government entity liability, regardless of the faots in any particular case. Metitage wants this

court fo exfend liability beyond the ourrent limit and, in doing so, overturn the Supreme Court's

raling in Sloan and Shirley’s Iron Works. As stated above, this conrt does not have the authoxity

to do that, and will hot.
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CONCLUSION
Inv conclusion, Meritage’s only legal recoutse is against Freeland. THEREFQRE,- the

Department’s motion for symmary judgment is GRANTED.

G, Thomas Cooper, J&:
Presiding Judge
Fifth Cirouit

January £, 2018

Page 6 of 6
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA: )
COUNTI‘Y: ORr RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
Meritage Asset Management, Ine. -} Civil Action No.:
. dfb/a Century Glass Company )
)
. Plaintif, ) o
g ) SUMMONS oy
V. ) 7R .
. P o &
) oM g 9
Freeland Constxuctmn Company, Inc. ) ”0’;:? N .,,.[f“
_ and the South Carolina Military ) : r“".g "’ @ F»"CG};'? .
Department . ) g;*f = @g ,
) oy &
Detendanfs ) & E
& N -
r#i. . K

YOU ARE HEREBY SUMMONED an;i réQuired to answer the Complaint in this actlon, |
a copy of whlch is hereby served upon you, and to setve a copy of your Answer to th¢ sald
Complamt upon the subecmbezs at 1515 Lady Street Columbia, South Carolina 29201, \}vuhm
thirty” (30) days aﬁer ihe service hClCOf excluswe of the day of suc‘h service, and if you fad to
answer the Complamt thhm the tune aforesald Plammfts wﬂl apply to the Comt f01 the Iehef

demanded 1 in the Complamt and Judgment by default wﬂ] be 1endezed against you for the uehef

‘ dcmanded in the Complaint.

~Signature Pago to Follow~
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Columbia, South Carolina

December 27, 2016

Respectfully submitted,
SWEENY, WINGATE & BARROW, P.A.

Evetett A Xendall, Il

. William H. Yarborough
Sweeny, Wingate & Barrow, PLA.

Post Office Box 12129
Columbia, SC 29211
(803) 256-2233

ATTORNEYS FOR PLAINTIFFS
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STATE OF SOUTH CAROILINA ) IN'TBE COURT OF COMMON PLEAS
) - : _
) YOR THE FIFTH YUDXCIAL CIRCUIT

COUNTY OF RICHLAND
Meritage Asset Management, Ine. ) Civil Action No.:
d/b/n Century Glass Company )
) .
) : .
Plaintiff, ) g’ & :
) » . COMPLAINT _& & 2
Y. ) , (Jm'y Trial Demande,éifjl P -
¥reeland Construction Company, Ine, ) R“g P {;,;‘ﬁ:‘ ‘
and the South Carolina Mhlitary ) b= 2 oo
Department ) » % o F
) N e
Defendants, ) /o "

Plaintiff Metitage Asset Management, Inc. dfbfa Century Glass Company (“Plalr?uif")

( ,
brings this action against Defendants Freeland Construction Company, Inc. (“Frecland”) aI?d the

South Carolina Mxlztary Depm tment (the “Department”).
PARTIES

Plaintiff is a South Carolina Corporation located in Jrmo, South Carolina

1.
2. Freeland is a Sonth Carolina corparation located in Charleston, South Carolina
3. The Department is an agency of the State of South Carolina headquarte'ed in

Columbia, South Carolina,
JURISDICTION

The Court has subject matter jurisdiction over the olaims in this lawsuit wmder

4, -
Auxticle V § 11 of the South Carolina Constifution and ‘South Carolina Code § 14-5-350

5. Plaintiff submits to personal jurisdiction of the Court for purposes of this matter
B ] :

by filing this action.

13



6. The Court has personal jurisdiction over Freeland because it is a South Carolina

gorporation. ' l

7. The Court has petsonal jurisdiction over the Department because it is an agency

- of the State of South Carolitia. V
. ' : ]
YENUE

8. - Venue is proper in this circuit because Defendant Department is headquariered in

Richland County, South Carolina, ‘
|
FACTS

9. Freeland submitted bids to the Department for the construction of the National

Guard Armory (“Saluda Armoty”) in Saluda, South Carolina,

Ereeland did not secure payment bonds for the Saluda Armory projects or submit

10,
any probf of adequate bonding in its bid submission to the Department,
» 11, The Department failed to reject Freeland’s bid on the Safuda Armory project
despite the lack of payment bonds securing subcotitractor payment for wotk on the project, |

12.  The Department ultimately selected Frecland’s bid to act as the general contractor

on the Saluda Armory project.

13, On Janﬁary 21, 2016, Plaintiff submitted a subcontractor proposal to Freeland for

glass and aluminum work on the Saluda Armoty.
14.  Presland signed and actepted this proposal on January 27, 2016,

15,  Plaintiff and Freeland subsequently executed an AIA Standard Form of

Agreement Between Contractor and Subcontractor (“C ontract™).

16.  The Contract incorporated Plaintiff’s Salada Armoty propbsal by which Plaintiff

would be paid $50,600 for its work.

14
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17.  Plaintiff began and completed its work on the Saloda Armory and properly

- submitted applications for payment.

18,  To date, Plaintiff has not received any payments for any work done on the Tluda

1

Armory.

FOR A FIRST CAUSE OF ACTION
(Breach of Coniract - Freeland)

19.  The allegations of paragraphs 1 — 16 above are hereby real]eged as if set forth

herein verbatim. I

20.  Freeland entered into a valid, binding coniract with Plaintiff,

21, Plaintiff performed in accordance with the confract by completing all aluminum

and glass work.

29. . TFreeland breached the contract by failing to timely pay Plaintiff after subm;;ssion

of payment applications.

23, As a direct and proximate result of Freeland’s breach, Plaintiff has sufferod

damages in the amouttt of $55,027.50.

TOR A SECOND CAUSE OF ACTION
(Violation of 8.C. Code § 29-6-250 — South Carolina Military Department)

24, The allegations of paragraphs I — 22 above ate hereby renlleged as if set{forth

herein verbatim.
25.  Plaintiff, as a suboontractor, was a third-party beneficiary to the contract formed

between Freoland and the Department for the construction of the Saluda Armory.

26, ‘The Department violated South Carolina’s Subcontractors’ and Suppliers’
]

Payment Protection Act (“SPPA™) that requires a government agency secure and. maintain

statutory bonding,

15
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27, As a direct result of the Department’s violation, payment was not Secmed and

l

Plaintiff was not able to collect for its work on the Saluda Armory after Freeland failed to pay; as

aresult, Platntiff suffered damages in the amonnt of $55,027.50.

TOR A THIRD CAUSTE OF ACTION
{Quantwm Meruit - South Carolina Military Department)

28,  The allegations of paragraphs 1 — 27 above are hereby realleged as if set forth

hmem verbatim,

29.  Plaintiff conferred .2 benefit on the Department by completing aluminum and

glass work on the Saluda Aymory in accordance with the Contract between Plaintiff and

‘ Free]and-.

The Department tealized the benefit of Plaintif’s work by utilizing and

30. -
continuing to utilize the Saluda Armory
The Department continues to use the Saluda Annory and Plaintiff has. noﬁ been

31,

pald the value of their wmk
WEHEREFORE, Plaintiff prays for Judgment against Defendants and that Plaintiff be

awarded: (1) actual damages; (2) prejudgment 1ntemst (3) attorneys’ fees and costs; and (4) such

other and fw:ther relief as the Court and jury deem just and approprmtc. : ,’

~Signature Page to Follow~
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Columbia, South Catolina

December 27, 2016

' Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

EverettA. Kendall, II

William H. Yatborough, Jr,
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

Columbia, SC 29211

(803) 2562233

ATTORNEYS FOR PLAINTIFE
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IN THE COURT OF COMMON PLEAS

' STATE OF SOUTH CAROLINA )
)
COUNTY OF RICHLAND ) ¥OR THE FIFTH JUDICIAL CIRCUIT
- 5 |
Meritage Asset Management, Ine. d/b/a ) Civil Action No.: 2016-CP-40-07647
Centiry Glass Company )
) Answer and Cross Claim )
Plaintiff, ) : =2 A
) i - -
. Cme B e
V. ) T 7Y 7‘:‘
. ) AV
Fresland Construction Company, Inc. andthe ) WL,
South Carolina Military Depattment, ) Q A . "f’oo
. ) £} e X
Defbndants. ) E o o
)

The South Caroline Military Depattment (the “Department”) files and serves its Answer
and Cross Claim ot Meritage Asset Management, Inc. d/b/a Century Glass Company

(“Meritage”) and Freeland Construction Company, Inc, (“Freeland”).
FOR A FIRST DEFENSE

1. Every allegation that is not admitted, qualified, or otherwise explained is denied.

2. Responding to the allégations of Patagraph 1 and Paragraph 2, the Depattment
lacks knowledge or information sufficient fo form a belief as to the truth of these pavagraphs and

therefore denies same.

3. Responding to the allegations of Paragraph 3 and Patragraph 4, the Department
adinits the allegations of these paragraphs. -
, 4, Responding to the allegations of Paragraph 5 and Paragraph 6, the Department

lacks knowledge or jnformation sufficient to form & belief as to the trath of these paragraphs and

therefore denies same.

5. Responding to Paragraph 7 through Paragraph 12, the Department admits the
allegations of these paragraphs. .

6, Responding to Patagraph 13 through Paragraph 18, the allegations aro admiited in ,

so far as the Department understands that Meritage was a subcontractor for Freoland but
otherwise the Department lacks knowledge or information sufficient to form a belief as to the

remaining allegations in these paragrapbs and therefore denies same.

18



7. Responding to Patagraph19, the allegations of Paragraph 1 through Paragraph 6
of this Answer are realleged as fully as if repeated verbatim herein. .

8, Responding to Parvagraph 20 through 23, the Department Iacks knowledge er
informetion sufficient to form a belief as to the truth of these patagraphs and therefore demios
same. :

9. Responding to Paragraph 24, the allegations of PalagLaph 1 through Pmagmph 8
of this Answer are realleged as fully as if repeated verbatim herein.

10.  Respounding to Paragtaph 25, the Department denies these allegations.

11, Responding to Paxagtaph 26, the Depattment admits that, as of its knowledge, ﬁo
bond of security was obtained for the construction of the Saluda Asmory. The Depariment denies

the remaining allegations of these paragraphs as written.

' 12. . Responding to Paragraph 27, Department lacks knowledge ox information
sufficient to form a belief as fo the truth of those allegations and thetefore dcmes Same,

13.  Responding to Patagraph 28, the allegations of Paragraph 1 thmugh Paragraph 12
of this Answer are realleged as fully as LE repcated verbatim herein, _ :

14. Responding to Paxaglaph 29, the Depatiment admits that Plaintiff mstalled
aluminum and glass at the Saluda Armory. As to the remaining allegations of this Paragraph,

' Deparf:ment lacks knowledge or information sufficient to form a belief as to the truth of those
allogations and therefore denjes same. Depariment denies that any work performed by Plaintiff

gives riso to a valid claim for quantum meruit or any other clatm agamst the Department,

15.  Responding to Paragtaph 30, the Deparfment aduiits that Plaintiff performed work
on the Saluda Armory end that the Dopariment continues to utilize the Saluda Armory. .
Depattment denies that any work performed by Plaintiff gives tise to a valid claim for guantum

meryit or any other ¢laim against the Deparfment.

» 16.  Responding to Paragraph 31, the Depattment admits that it continues to use the
. Saluda Armory. As to the remaining allegations, the Depattment lacks knowledge or information
sufficient to form a belief as to the fruth of the nllogations regarding the payment status and

therefore denies same.
FOR A SECOND DEFENSE

17.  To the extent t‘riat a response is necessary to the Prayer for Relief, the Department
. denips that the Plaintiffis entitled to the requested relief as to the Department, .

19



FOR_A TBIRD DEFENSE AND MOTION TO DISMASS PURSUANT TO RULE 12(b)(6)

.18, 'The allegations of Paragraph 1 through Paragraph 17 of thS Answer are 1ea]leged
" 8s fully as-if repeated verbatim hetein. -
, _ 19 Metiiage has failed to state facts sufﬁcJent to constitute & cause of action for a
_ claim of relief under Section 29-6-250,

20 The Department prays that tius cause of action be dismissed.

- FOR.A. FOURIH DEFENSE AND MOTION TO DISMISS PURSUANT TO RULE
. o onexe .
21, The allegations of Patagraph 1 through Paragraph 20 of this Answer are realleged
_as quy as 1f mpeated verbatim herein,
22. Meritage has failed to state facts sufﬁoxent to constitute a canse of action for a
~ claim of relief for quantum mermr

93,  There’is an express contract between the Depattment and Freeland and between
_ Fweland and Meritage. Therefore, there is no cause of action for quantum meruit and these

claims gzh_nuld be dismissed.

: 24,  The Department prays that the.cause of action for quantam met uit be dlSImSSBd
with prejudme. '

FOR A FI_FTH DEFENSE

25, Tho allegations of Palagraph 1 through Paragraph 24 of this Answer are realleged _
as flly ag if repeated verbatim herein. , .
26, Department paid its obHgations undet jts contract with Freeland ont 7 June 2016

‘ 27.  Prior to making the afommenuoned paymcnt Depariment had hot recelved a
demand for payment from Meritage.' .
28, “[TThe governtment entity's liability is limited to the remaining unpaid balance on

the contract with the general contractor when the subconitactor notifies the government of the
general contractor's nonpayment,” Sloan Const. Co, v. Southco Grassing, Inc., 377 S. C. 108,

121, 659 SB.2d 158, 165-66 (2008) holding modified by Shirley's Iron. Works, Inc. v. City of

Umog, 403 8,C. 560, 743 S.E.2d 778 (2013) (to clarify that the;e is not a recovety iu torf undet

! parsonnel at the Department were copled on an email dated August 8, 2016, fiom M. Rando Motley of Century
Glass to My, Vinve Bell of Preelfmd telling Freeland that Meritage had not rccaived payment,

3
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the SPPA). Therefore, the Plaintiff is not entitled. to relief from the Department pursuant to the
South Carolina Subconractors’ and Suppliers” Payment Protection Act.

29, The Department prays that the Complaint be dismissed with prejudice.
_ FOR AN SCXTH DEFENSE
30,  The allegations of Paragraph 1 throngh Pavagraph 29 of this Answer are realleged
ag fully as if repeated verbatim herein. A
31.  Depariment is an agency of the State of South Carolina and is protected under the
doctrine of sovereign immunity.
32. The Depattment prays that this case be dismissed with prejudice.
CROSS CLAIM AGAINST FREELAND CONSTRUCTION COMPANY, INC,
33.  The allegations of Paragraph 1 through Paragraph 32 of this Answer are realleged
as fully as if repeated verbatim herem )

- 34,  Treeland was the genelal gontractor for the fmprovements to the Sal uda Armory,
and, upon information and belief, Freeland engaged. Meritage as a subdontractor to petform
certain work at the Saluda Axmory as a subcontractor for Freeland,

35. It was Freeland’s duty, o’ohgatmn, and leSpODSlbﬂltY to pay Meritage for -
_Whatevex work Merifage performed in accoxdemce to whatever agreement existed between.

- Freeland and Mexitage.

36,  The Department has made alt required payments under the confraot to Freeland.

37. I Freoland has not paid Meritage for its work, Freeland has breached its duties
and obligations and has retained funds it received from the Dopartment tha should have been-
patd to Meritage. ' '

38, Frecland did not inform the Department prior fo the Department's final payment
to Presland that Meritage had not been paid all it was due as a subcontractor for its work, '

39, Mexifage did not inform the Depariment prior to the Departrnent’s final payment
to Freeland that Meritage had not been paid all it was due asa subcontraotor for its work,

.40,  Should a judgment be entered against the Department for sums due to Metitage,
the Depaltment is entifled to indemmification from Freeland. :

41.  Wherefore, should this Court find that the Department owes any sums fo
MetHage, the Deparfment prays for a judgement of indemnification against Fresland for such
sums plus interest, costs, attorney fees, and any other appropriate relief,

4
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WHEREFORE, having fully answested the Complaint in this matte, Department prays:
1. . That all olaims alleged against Depattiment be dismissed with prejudice.

2. That Department be awarded attorney’s fees énd costs. '

3. For such other and further relicf as may be approptiate.

‘WI{EREFORE, Depattment farther prays for indemmification for any sums fhat may be
found owing to Meritage plus interest, costs, attotney fees and any other appropriate relief. :

Respeotfully submitted,

ALAN WILSON
Attorney General

T. PARKIN C. HUNTER
" Senior Assistant Attorney Genetal
S.C. Bar No, 2827

KEVIN DESMOND MARONEY
Assistant Attorney Genetal

Offico of the Attotney General
Post Office Box 11549
Columbia, 3C 29211-1549

March 24, 2017 . . ’
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STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS '
) - o
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAY, CIRCULY
; )
Metitage Asset Management, Inc. d/b/a } Civil Action No.: 2016-CP-40-07647 -3
Century Glass Company ) A )
A_ ) -CERTIFICATE OF SERVICE . 7. ¥,
Plaintiff, ) . kR
: ) (Answer and Cross Claim) A
) ‘/_ < 4 n \. ; 1.0
V. ) IS );f;
) @ R
Freeland Construction Compauny, Inc, and the ) : , <
South Carolma Military Depattment, ) i
Defendants. )
)

I hereby certify that 1 have served Meritage Asset Management, Inc. d/b/a. Century Glass
Company and Fresland Construction Company, Tno. the below listed documents by madmg
to their attomeys o1 registered agents at the addresses below an, the Umted States Mail, return

teceipt requested to Mr, Canty, this March 24, ?Ol'?

Kenneth B Canty
1629 Meeting Street Road
Chatleston, South Carolina 29405

Willlsm H. Yalborough

Sweeny, Wingate & Barrow, P.A,
Post Office Box 12129
Columbia, SC 29211

Documents served:

. 1. Answerand Cross Claim

T PAC

THOMAS PARKIN C.HUNTER

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3680
(803)734-3677 (Fax)

March 24, 2017
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Phoene: 803-256-2233Fax
BE-mail: why@swhiaw. co,hOthex

STATE OF SOUTH CARQLINA ) IN THE COURT OF COMMON PLEAS
' ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAN! )
) CASENO.: 2016-CP-40-07647
) N
- Meritage Asset Manageulent, Ine., d/b/a ) MOTION AND ORDER INFORMATION
Century Glags Company . . '
. Plamtlff )] FORWM AND COVERSHENT
V8, ) :
-y
Freeland Construction Cpmpany, Itic. and the )
South Caroline Military Department
Defendant. )
Plaintiff’s Attorney: Dofendant’s Attorney:
Willlam H. Yarborough,|Jr., Bar No. 102868 °T. Parkin Hunter Bar # 2827
Address: Kevin D. Maroney, Bar No. 102545
Sweeny, Wingate & Bajrow, P.A. Address: , »E
Post Office Box 12129 P.0. Box 11549, Columbia, 8@3292%3?1“154@
Columbia, SC 29211 Phone: 803.734.6151 Fax803.734 /W.,l
‘E-mall: phunter@sacy.gov ‘,,,‘

A
kmaroney@scag.gov G-”Q er

| IFORM MOTION, NO
[T TPROPOSED ORDER;

MXIMOTION HEARINGREQUESTED (attach written motion and complete SECTION%S‘T;(M%D By {«
HEARING REQUESTED (complete SECTIONS II and II)
CONSENT ORDER (complete SECTIONS I and HD . 5

"I Nature of Motion: Motion

Bstimated Time Needad; 15 min.

SECTION I: Hearing Information

to For Summary Judgment '
Court Reporter Needed: [XIVEST ] NO

DWritten motion attached
I IPorm Motion/Order
I hereby move for

Y L

SECTION II: Motten/Order Type

relief or action by the cout as set forth In the attached proposed order.

J\‘\":—-

5/26/2017

Signature bf Attorney for[_]

Plaintiff /] Defondant

Date submitied

(check reason)
ndigent Status

Motion for Publication

s

Name of Court Reporter:
Other:

Sexnally Violent Predator Act
Motion for Stay 1n Bankrupioy

© SECTION XII: Wiotion Iee

Rule to Show Cause in Child or Spousal Support

Domestic Abuse or Abuse and Neglect
[] State Agency v. Indigent Party

[ Post- Conviction Relief
] Motion for Ezcouﬂon (Rule 69, SCRCP)

Proposed order submitted at request of the court; or,
sduoed to writing fiom motion made in open oot pet judge’s instructions

S SRCTION
pon filing of the attached

JUDG]
[C1 Motion Feo to be patd ¢
order.

JUDGE CODE

Date:

[] Other:
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|
|
| CLERK’S VERIFICATION
, _

Collected by, EM Dl te Filed:!c 5‘ o (p l q’

[[] MOTION EBE COLLECTED: $
| [] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA

- COUNTY OF RICHLAND

Meriinge Asset Management Ino. dibfa

Century Glass Compm?

V.

Freeland Construction Campanjr, Yo, and the

Plamtlff

South Carolina Military Department,

Defendants.

TN T:E‘[E COURT OF COMMON PLEAS
| FOR T FIFTH JUDICIAL CIRCUTT

Civil Action No = 2016-CP-40-07647

South Carolina Military Depaltméﬁt’

)

)

)

)

)

)

) Motion for Summary Judgment and
) Memotandun in Support of Moﬁam fj =
) .

)

)

)

)

)

)

bix
Summary Judgment %- -
. £ 3
a”)é ’ ;\i 'YQE;&A
gt gy TER
LA 4
AE T
bE = o
w: e .
¥ oen
W

* This case is ajout claims for paymént by a subcontractor, The South Carolina Militacy

Department  (the ‘fDepartmfmt”) conitacted wl’ch‘ Freeland Construotion. Company, inc.

‘ (“Freelahd”) as gailel il confractor to perform work at the Department’s Saluda Armmy (the

“Saluda Armoty”). ereland engaged Meutage Asset Managcment ne. d/b/a Centuzy Glass

| Company {‘Meﬁtag’e
completed, TheADepaI

The Department does

’) as a subcontraotor to perform certain Work. The wotk has been -
ment does not dispute that the wotk has been satisfactorily performed.

not have any directlmdﬁledge about the paymént status of the accounts

between. Fresland and Meritage. The Department, however, has paid its general contractor,

Freeland, ih fuli for th

e work pm:f‘otméd. Meritage nevet told the Depariment that Freeland had

nothb een paying Motitage before the Depatiment made its final payment to Freeland.

. Meritage assel”is that the Depariment failed to ensure fhat Freeland obtamad a boud under

§ 29-6-250, the Subco

correct Nevertheless,

teaotors' and Suppliers' Payment Protection Act (SPPA). That assertion is

Ay recovery by Meritage is limited to any amounts owed on thé confract -

between the Depatiment and Freeland, at the time Meritage either gave notice to ot demanded

Page 1 of 12 :
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payment from the Depattment, The Department did not have notice of any claims by Meritage at

the time the Department made its fmal pafment to Freeland, Thus, atty claim related to the bond

is limited, and in this gase is Zeto. -
BACKGROUND
19 September, 2014:

12

21 Januwary, 2016: Merilage submifted a subcontractor proposal to Freeland for
subcontractor work onjthe Saluda Armoty (Complaint, paragraph 13).

The Deﬁartment and Freeland agree an a contract. (Affidavit in Support,

27 January, 2016: Freeland accepted Meritage’s proposal for the work on the Saluda
Armory (Complaint, patagraph 14).

1 June, 2016; Freolanil completed e wotk on the Armory (Affidavit in Suppost, 3).

3 June, 2016: Final ifvoice from Freeland submitted. to the Department (Affidavit in
Suppoit, {4).

7 June 2016: The fidal jnvoice for $93,973.69 was posted for payment to Freeland,
completing the contragt betwsen the Depattment and Freeland, (Affidavit in Support, §5).

17 June 2016: The fin paymett was deposited. (Affidavit in Support, ‘[56). .

Meritage admits that it did not give fhe Department notice of Freeland’s
nonpayment prioxr f | Fune 7, 2016. (Attached is Meritage’s Responses fo Request to
Admit, Response #2).

The first thme the Department learned of Freeland’s nonpayment was August 8,
2016, (Affidavit in Support, 18). ‘
Merimge has sssarted a third party heneficiary breach of confract claim against the

Department for the faijure to tequite Freeland to obtain a bond under the SPPA, and a claim for

quantum meruit, Meritage has also assexted a claim for broach of contract against Freeland.

' There ate not any disputed facls with regard to the mattors between Meritage and

Freeland and the Depatiment. The claims against the Department fail as a matter of Tay.

Page 2 of 12
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TORT ACTION UNDER THE: SPPA

Although Meritage asserts third patty beneficiary and quantum meruit olalms onply, the

Department wonld likp

to mulke the following clear; “[N]o tort action arises under the SPPA.”

Shisley’s Tron Works.\Fno. v. City of Union, 403 S.C. 560, 572, 743 S.E2d 778, 784 (2013),

Thus, if Meritage is as

serting a tort action under the SPPA, such a claim £2ils as a matter of law.

THIRD PARTY BENIFICIARY CONTRACT UNDER SPPA

“IA] governms

failing to comply with

ntal entity may be Liable to a subcontractor only for breath of conttact for

the SPPA bonding requirements,” Id. 403 8.C. 560, 564, 743 S.E.2d 778,

780. Although Meritaée may pursue a third party beneficiaty breach of coniract claim agaiust the

Depattment, the law iﬁ

unpaid balance on the

clear that “the government entity's liability is limited to the reinaining

contract with the general contractor when the subcontractor notifies the

government of the general coniractor's nonpayment.” Sloan Const. Co. v, Southco Grassing, Inc,,

377 S.C. 108, 121, 659

SE.2d 158, 165-66 (2008) holding modified by Shirley's Iron Worls,

Ine, v. City of Union, 403 S.C. 560, 743 S.E.2d 778 (2013) (fo clarify that there is not a recovery

in tort under the SPPA),
There was no

payment to the Depa

sutstanding balancs owcﬁ to Freeland when Metitage made its claim for

rtment. Mai'i’ragc, moreovet, had not given the Department notice of

Freeland’s nonpayment when the Department paid Freoland in full, Because no outstanding

balance existed betwee
. Frecland’s nonpaym

on a third party benel

the Depatiment and Freeland when Meritage notiffed the Department of

ent, Meritago is not entitled to pursue recovery from the Department based

ciary bieach of contract claim. Thus, Meritage’s third party bepeficiary

breach of vontract claiin against the Department falls a8 a matter of law.

- Page 3 of 12
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“Quantum mex

equitable remedy.” Wi

177, 180 (Ct.App.201

QUANTUM MERUIT

i, quasi-contract, and implied by law contract ate equivalent tetms for an -

Hljams Carpet Contiactors, Tnc, v. Skelly, 400 S.C. 320, 325, 734 8.E.2d
D) (quoting QHG. of Lako City, Ing. v. MoCutcheon, 360 S.C. 196, 202,

600 WS.E2d 105, 1

“restitution” and *un)

doctrine of quasi~contl;
]

08 (Ct.App2004)). Although modemn case law utilizes tawns such as
ust entichment,” those tetms are simply moden designations for the

act, Id., 400 S.C. 320, 325,.734 S.E.2d 177, 180 (quoting Ellis v. Smith

Grading & Paving, Tub,, 294 S.C. 470, 473, 366 SE.2d 12, 14 (Ct.App.1988)). Beoauso unjust

entichment is a modeh desiguation for the doctelne of quasi-contract, and because quasi contract

and quantum meruit ar

vnjust em‘ichment [or

e aquivalent torms for an equitable remedy, the term quantum meruit can

be substitated for wnjpst encichment in the following sentence. “Coutts addressing a claim of

_quantum metult] by a subcontractor against a propetty owner have

typlcally denied recovery where the owner in fict paxd on its contract w1th the general

. contractor > Id 400 S

Columbia Wholesale Co. v,

.C. 320, 326, 734 S.E2d 177, 180 (quoting

"",scuddel MayN V., 312 8.C. 259 26263, 440 8 E 24 129, 131 (1994))

In Williams C
awarded damages for
awatd, the Defendanti
The Court of Appenls
had presentéd SOMIE O

320, 326, 723 SB2d

wotld have affirmed

arpet Contractors, Inc. v. Skelly, the saurt 1ev1ewed a oase in which a jury

the Plamtlff on his claim for quantum mexmt. Notmthsiandmg the jury
led 8 INOV motxon which the trial couxt granted, Tha Plaintiff appealed.

overtrtned the trial court’s decision to grant 8 INOV because the Plaintiff
ridence that the general coﬁtractor had not been paid in ftull, _Li, 400 8.C.

d 177, 180, If t‘he ons reasonable inferencé that could have been drawn

from the evidence supported the clann ﬂlat the genetal contractor had been paid in full, the court

e deaision to grant & INOV. ¢f. Id,, 400 s.C. 320, 325 734 SE.2d 177,

l | Page 4 of 12
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180 (“If more than one reasonable inference can be drawnt ar if the inferences to be drawn from

the evidence ate in doubt, the case should bo submitted to a juty” (quoting Chancy v. Burgess,

246 8.C, 261, 266, 143 .24 521, 523 (1965)).
In this case, the Depattment paid Freeland (thé genefal contractor) in full on Tape 7,

2016, Meritage admitsj'ﬂmt it did not give fhe Department notice of Freeland’s nonpayment piiof

to June 7, 2016. The|Department confirms that it did not have notice prior to June 7, 2016.

Because the Depattment has paid on its ‘contract with the genetal contractor, Meritage s not

entitled to putsue its| claim for quantum meruit against the Department, Thus, Meritage’s

quantum mesuit olaim fails as a mattet of law.

1 CONTRACT OR QUANTUM MERUILY

Althongh Meri tagé is careful to base its quantum meruit claim against the Depatiment on.
* tho benefit that the Depariment received because of the contract between Meritage and Freeland

rather than on the confract between the Department and Freelatd, the Department would like to

make a fow points cledr, _
Quantum meryit is incompatible with the existence of a valid contract. Shitley’s Iron

lUnion 403 8.C. 560, 574-5, 743 S.E.24 778, 785-6 (2013) (citing Slomn 1,

Works. Inc. v, City of \

377 S.C. 108, 659 S.E.2d 158 (holding the SPPA’s bonding requiremerts are incorporated info

all public works constraction conacts); Strickl and v. Coastal Design Assocs., 294 S.C. 421,

424, 365 3.E.2d 226, IZZB (Ct.App.1987) (“The law is well settled iu this nation that where an

express confract has {been rescinded or sbandoned, one futnishing labox or matetials in patt

potformance may recover in guantum metuit unless the original contract remains in force.”

(Bmphasis added by the Cowrt))). “If the tasks the plaintiff is seeking compensation for under a
]

quantum meruit theor_\i( are encompassed within the fetms of an express contract Which has not

Page 5of 12
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} |
|

been abanidoned or reqcmded ths planmff ay not recover under quanmm meruit.” Williams

f

Catpet Contxactors the. v. Skelly, 400 sa 320, 328, 734 SE2d 177, 181 (ChApp 2012) |

(quotmg Swanson v. shatos, 350 8,C 116, 122 564.8.8.24 117, 120 (2002))

Alfhough courts have asserted that the exxstence of an express cotittact covering the issue

of compensatmn isa c{efense to an action for quan’cum mornit, they have glso satd the fcollowmg.

“While recovery may
coniract, the plaintitfs
services.” 1d,, 400 8.C.
141, 148, 348 S E.2d
450 ;(1 987)). Neverthe

and a quantum noern

theorios may be pled. [l

and quantum meroit

recovery is limited to the amount the parties agreed should be pa].d for t_he '

320, 328-29 734 8.8.2d 177, 182 (quoting Johnston v. Brown, 290 S.C.-
391, 395 (CtApp.1986, rev’d on other grounds, 292 S.C. 478, 357 S.E. 2d
loss, “[ofase law bats recovering under both fa breach of qontrdct theoty .
tﬂieory]," 1d., 400 S.C. 320, 329, 734 S.B.Zd 177, 182, though both
Id., 400 S.C. 320; 328, 734 SE.2d 177, 181 (“A breach of contract claim
claim can Be altemative rather fhan inconsistent remedies”) (quoting

G v. Batato of Richardson, 395 5.C. 633, 639, 720 SE2d 485, 488 (Ct.

JASDIP Props. SC. 1.]

App.2011)).
‘ Inthis case, the

s Department had an éxpress contract with Freeland azid Freeland had an

eXpross coxmact thh]Mentage The contracf: between the Department and Freeland covenng

compensation, for wmﬂc on. 1he Saluda Atmmy serves as the basis fcu Metitage’s third paity

beneficlary bleach of ¢

oniract olalm against ﬂle Department Because Menfago uses that contract

ag the basis for its fi rLt cause of action agamst the Depatinent, Meritage cavnot and does not

dispute the existence

that the confract wa

Départmeht- and Free]

d validity of that contraot, Just &3 impottantly, Meritage does nol argue
s resvinded or sbandoned. Consequently, the contract between tho

\nd mmust remain, in force. Similarly, the conttact between Metitage and.

Page 6 of 12
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n 'Flceland agreed would

" Freeland coveting co

Moeritage’s breach of

basis for its breach of
existence and validity
must vemain in force.

Bccause Vahd
I

mpensation for wotk on the Spluda Armory serves as the basis for
m&aot‘ claim against Frecland. Because Mexitags uses that contract as the -
conttact claim against Freeland, Meritage cannot and does not dispute the

of that contract. Therefore, the sontract between Metitage and Freeland

ontracts covering compensation fot work on the Salude Armory exist and

' rcmmn in foroe, the qllasi-contractual cleim of quanfum mermt is mapphcable to this action, at

least to the exient Mer

tage seeks recovery in an amaunt above the compenaauun agrecd to for

‘work on ’the Saluda Atmory in those contracts. Thus, to that extent, Metitage’s quantam meruit

olaim fails as a matter of law.
contract c]aJm agamst both ereland and the Department, Metitage assmts

Inits bleaoh of

" " that it suftexed damaggs for $55,027.50. (Complamt 123 and 1}27) The amount that Mevitage and

be the compensatmn for Mcntage s wotk on the Saluda Ameory, however,

“is $50, 600, (Complamt 116). Meritage .does not say how much money 1t seeks for its <:1a1m of

quantum msruit Memtaga only asserts that it bas xot been paid the “value of [its] work,”

(Complmnt 131), thou gh Meritage still mcorporaies the damages atnounts asserted in the breach

of -contract clalms 25

2inst the: Department and Freeland. (Complaint 28). For the quaritum

meruit claim. against ithe Department, any amount over the contracted for compensation of

$50,600 fails as a matter of law,

FAILURE TO PURSUE A MECHANICS LIEN

The Depar hneﬁt asked the coutt for leave to amend its answer to include the aifﬂmatlve

defense of the fs.llmel

to pursue a mechanic’s lien, ﬂlough it beheves that defense is contained

within its Fourth Dei}ensa fo this action (the faﬂure to Btate facts sufficient to consilfuie 4

Page 7 of 12
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quantum, meruit claim). (Answer {§21-24), The motion to amend s pending before the court. X

the court grants the Department’s motion to amend (which it requests as a precaution), the failore

to pursue a mechanic)s fen is an additional delineated grouhd for judgment in favor of the

Department.

The South Cexolina Supreme Court has stated that the failoe to pursue a mechanic’s Hien

fot quantum, metait tecovery as a matter of Taw if a plaintiff can otherwise
establlshing unjust enrichment.” Williams Carpet Contracfors, Tno. v.
327, 734 S.£.2d 177, 181 (Cr.App.2012) (citing Columbla Wholesale Co.,

NLV., 312 §.C. 259, 263, 440 S.B2d 129, 131-32-(1994) (citing Jee v.

“will ot bar an action
prove circumstances

Skelly, 400 8.C. 320,

Inc. v. Socudder May |

Ebede, 279 Pa.Super.| 101, 420 A.2d 1050 (1980); Costanzo v. Stewart, 9 Axiz.App. 430, 453

P.2d 526 (1969) (failure to file s mechamic’s lien no bar to recovery for nnjust enichment whete

owner paid no one),

Additionally, “Ithe mechanic’s lien statute] Hmits the eggregate nmoutt of

subcontractor/materialmen mechanic’s liens to the amount of the owner’s contract with the

genetal contractor” Columbla Wholesale Co., Ine. v. Soudder May N.V,, 312 8.C. 259, 2621, 2,

440 8.B.2d 129, 131 0l 2 (1994), That statutory Limit, moreover,

amework for determining what recovety is propet in guantum

n%lolving construction contracts, Whete...a building owner has paid
a general confractor a substantial amount of the confract price, we flnd the
mechanic’s lidn statute, and their limitations, are a proper measuls of the

subconttactor’s datnages against the property owner in a quantuz meruit action.”

\ooler Frectors of Aflanta, Inc., 418 8.C. 424, 433, 794 S.B.2d 382,

“srovides a £
meruit cases i

Rose Rlectric, Inc. v.
387 (Ct.App.2016).

Again, if the ptoperty ownet has paid on its contract with the general conttactos, then the
subcontractor’s da;nagles against a property owner ate zero, Supra Williams Carpet Contractors,
Inc. v. Skelly, 400 8., 320, 326, 734 SB2d 177, 180 (Ct.App.2012) (“Courts addressing a
Page 8 of 12
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claim of unjust enrichment [6r quantum meruif] by a subcontractor against a property owner

have typically denied recovery where the owner in fact paid on its contract with the general

contractor”) (quoting Cofumbia Wholeszle Co, v. Scudder May N.V., 312 8.C. 259, 262-63, 440

8.B.2d 129, 131 (1994J>).

In this case, [Meritage did not pursue 2 mechanic’s lien. More importantly, the

Department paid the general corfractor, Freeland, in full for the construction of the Saluda

Armory, . Thus, the Depattment is not unjustly entiched; it paid fbr the construotion of the Saluda
Axmory. Becausé Meritage catmot prove circumstances estabﬁéhing utxjustburichmeﬂt, _ifs faiture
to pursﬁe a mechanic’d lien is fatal to its quantum merult claim. .

If ‘Meritage’s antum meruit claim did not"‘ fail as & matter of law (which it does),

Meritape would still recelve nothing from the Depaﬂment. A subooniractor’s- recovery in a

quantum meruit action is Iimited to the amount of the property. owner’s contsact with the peneral
contractor. Recovery, howeves, is typloally dended when the properfy owner has paid the general

contractor in full. Becguse the general contractor bas been paid in full for the constfuction of the

Saluda Armory, the Department does 1ot owe Meritage anything. Thete is no genuine issue of
matertal fact in this cale,' and the Department is _entiﬂéd to judgment as a oatter of faw.
SOVEREIGN IVMUNITY

Meritage has two claimg against the Depattment in this case. One of those claims is 2 -

third pa:cty beneficiary, breach of confract claimo, That claim stems from & contract between the

Department and Frocland, The SPPA’s bonding requirements are incogporated into all public

works construction cofitracts, Shidey’s on Works, Ing, v, City of Union, 403 S.C, 560, 574-5,

743 SH.2d 778, 785 (2013) (citing Sloan Const, Co.. Tnc. v. Southoo Grassing, Inc, 377 8.C.

108, 120, 659 S.E.2d 158, 165 (2008)). Thus, the SPPA’s bonding requitements axe incorporated

Page 9 of 12
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into the contract betwe

* The Supreme ¢

" with the Stafe or

" Procurement Code U

g

[

en the Department and Freeland.

‘ourt has held that the exclusive procedures fot resolving suits on contracts
tate entitics sre contained within the South Catolina Consolidated

hisys Corp. v. South Carolina Budget and Conirol Bd. Div. of General

Services Infogmatlon Technology: Management Office, 346 S.C. 158; 170, 551 S.B.2d 263, 270

(2001) (citing
controversxes”) Thos
dec1s1on ofthe pmcur

 Meritage’s thn

S.C, Code Anm, §11-3 5~4230 “Authority to resolve ommact and breach of contract

procedures do not invelve the cireuit court unIess a party appeals the

ment patel. 8.C. Code Aun, §11-35-4410(6).

'd party beneficiary breach of conuact claim is a contractual dlspute with &

State entity, Because]the procurement code provides the exclusive procedures for resolvmg

contract disputés with|
the procutement pane
" breach of contract ¢
éubcontractors to sue ¢

the failure to comply

Grassing, Inc.,. 377 8.8
patty beneficiary brea

liability to the subcont]
173, 717 S.B.2d 603,

subconttactor for lis fi

State entities—ptocedures removed from oircuit cowrt until an appeal of
| Meritage should be barred from bringing its third party beneficiary
laim in ciccuit court. Nevertheless, the Supreme Court has allowed

1 & contract with a State entity in citcutt court, when the suit s based en

with the requirements of the SPPA. Sloan Const. Co., Ino. v. Southeo
L 108, 121, 659 S.E2d 158, 166 (2008) {remanding subcontractor’s third
¢h of contract olaim, to citouit court for a determination of SCHOT’s
ractor); and Sloan Const, Co.. Inc. v. Southco Grassing, Ine., 395 8.C. 164, -
608 (2011) (affitming eiroult comt’s mling that SCDOT was lable ta
hilure to maintain & valid bond under SPPA). Therefore, Mexitage’s third

© patty benefioiary breach of contract olalin n cirouit court is not barted by the dostrine of

sovereign itnmunity, ﬂhough it still fails as a fnatter of law for other reasons outlined earlier,

(Nevertheless, the Deg;

artment would like to presetve ady tight that it may have to argue against

Page 10 of 12
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|

o | ’
the precedent of the Sloan lne of cases, in the event of an appeal).

Meritage’s qua!ntum meruit claim, boweve, ig barred by soverelgn immunity. “[Blecause
a statute waiving the State’s immunity must be sirictly construed, the State can be sued only in

' . !
the manner and upon fhe terms and condittons presciibed by the statate.” Unisys Corp. v. South

Carolina Budget and Gontrol Bd. Div. of Genarel Services Informatlon Technology Management

 Office, 346 8.C, 158, 170, 551 S.E.2d 263, 270 (2001) (citing Jeff Hunt Mach. Co. v. South

{
Carolina State Highway Dep't, 217 8.C. 423, 60 S.E.2d 859 (1950)). In Unisys, the Supreme
Coutt made clear thaé the State, because of the passage of §11-35-4230, consented to be sued

based npon cantract; the State, however, did not and has not consented fo suits in equity,
i
Metitage’s quantum mexwit claim is obviously not based upon contract; quantum meruit
is an equitable remed:y. Because the State has never consented to sults In equity, Metitage’s

quantum meruit claimlis batred by State sovereign immunity, whether the claim fs brought under

)
the procurement cods or in circuit court, Consequontly, that claim Fails as a matter of law.

CONCLUSION

]

Based on the shove, the Department moves for summary judgment. “Summary judgment

is appropriate when ﬁ!ls clear there is no genuine issue of materfal fact and the moving party is

as @ matter of law.” State Farm Fire & Casualty Co. V. Breazell, 324 8. C

" entitled to a judgment
228, 230, 478 S.E.2d 831, 832 (1996) (citing Café Associates, Ltd. v. Gerngross, 305 8.C. 6, 406

'8.B.2d 162 (1991)), Under Rule 56(b), & defending party can move for summaty judgouettt at any
i .
|

Although the Department is sympathetic to the plight of Mentage the only legal recourse

time.

. is against Freeland. Merltage cannot obtain any money from the Department, Because thets i is no

I
genuine issue of matel?al faot, the Department is entifled to judgment as a matfes of law,

Page 11 of 12
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Respectfiflly submitted,

ALAN WILSON
Attorney Genetal

T. PARKIN C, HUNTER
Senior Assistant Atforney General
S.C. BarNo, 2827

Nem— v - .
ot w0a e e e

Kevin Desmond Matoney
Assistant Attorney General
S.C. Bar No. 102545

Office of the Attorney General

Post Office Box 11549
Columbia, SC 29211-1549

: - BY:MWW |

May 26, 2017

Page 12 of 12

37




vl

) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
, ); :
COUNTY OF RICHLAND } THE FIFTH JUDICIAL CIRCUIT
Merltage Asset Management, Inc., ) Civil Action No.: 2016-CP-40-7647
d/b/a Century Glass Company )
. y
Plaintiif, ) ‘ v . .
v, ) “’: 3 ey
‘ ) CROSS MOTION FOR ﬁ: ré; e}
Freeland Constraction Company, Inic, ) SUMMARY JUDGMENE: . - JP;
.- and the South Carolina Military ) Ro o+ i
Department ) oo b iy
}':—; f\)

Defendant, )

TO: THOMAS PARKIN C. HUNTER, ESQUIRE AND KEVIN DESMOND MARONEY,
ESQUIRE, ATTORNEYS FOR SOUTH CARLINA MILITARY DEPARTMENT:

PLEASE TAKE N OTICE THAT the undersigned attorneys for the Plamtlff will move
before a pres:dmg judge for the Richland Court of Cominon Pleas on the tenth (10“‘) day after

service thereof or as soon thereafter as may be heard, for an Order grantmg Defendants

Summary Judgment in accordance with Rule 56 of the South Carolina Rules of le Procedure

’l‘hc grounds for this Motton are that the Defendant South Carolma Mxhtary Department

has filed a Motion for Summary Judgment, Plaintiff stxpulates to the facts asserted by the

Defendant and, as a Tesult, fio genuine dispute as to any material fact exists
This motion will bé'supported by a memorandum of law that may include deposition

transotipts, affidavits, and other evidentiary material which discovery has revealed in this matter

*:Signatire Page fo Follow™*
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Columbia, South Carolina

July 13, 2017

Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Bregett A. Kend;gy, X[
Willlam X; orough, Jr.

Sweeny, Wingate & Barwow, P.A.
Post Offico Box 12129

Columbia, SC 29211

(803) 256-2233

ATTORNEYS FOR PLAINTIFF

39

R A T

e

T e i e i iy A ) e et o S ot b 2 by

el

AT T e it s ML SV Mt 1ho € e o am an e

B L T I NN



[

) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
_ )
COUNTY OF RICHLAND ) THE FIFTH JUDICIAL CIRCUIT
Meritage Asset Management, Intc., ) Civll Action Ne.; 2016-CP-40-7647 & |,
d/bfa Century Glass Company, ) > =
) 0E = O
Plaintiff, ) o 3 g
) . r’;" o T
v ) o L&
S y MEMORANDUM GF LAW INGUP ‘0 TOR
; PLAINTIFE’8 CROSS MO‘I‘ N R =
Freeland Construction Company, Inc., ) A
and the South Cavolina Military ) SUMMARY JUD GMEM‘ =
Deparhment, ) a
)
Defondants. )

This matter comes before the Court on Plaintiff Meritage Asset Management, Inc., d/b/a

Centiry Glass Company’s (“Meritage”) Cross Motion for Summary Judgment. Meritage

respectfully requests that this Court grant i’s Motion for Summary Judgment and deny
Defendant South Caroling Military Depariment’s (the “Department”) Motion for the reasons set
forth below,
FACTS

The facts relating to this Motion are not in dispute, The legal issue is whether the
Department is obligated to pay a sub-contractor for work performed on ihe 8aluda Armory where
the department has failed to camply with the requitements of the Lifle Miller Act and the
Subeontractors” and Sup;iliers‘ Payient Protection Act (*SPPA”), The Department failed (o
require Defendant Freeland Construction to obtain a payment bond for work pexformed. See

Defendant’s Motion for Summary Judgment snd Memorendum n Support of Motion for

Summeary Judgment at p, 1. Furthermore, nefther the Deparlment nor Freeland juformed

Meritage of the failure to obtain a payment bond. Id. Freefand was paid in full but failed to pay

40



Meritage. 1d. Freeland is in default. To date, Meritage has still not been paid for the

satisfactory work it performed on the Saluda Armory. Id.

LEGAYX, STANDARD

A motion for summary judgment shall be granted “if the pleadings, depositions, answers
to interragatories, and admissions on file, fogether with the affidavits, if any, show that there is
no genmine fssue as 10 any matetial fict and that the moving party is entitled 1o a judgment a5 a
maiter of law.” Rule 56(c), SCRCP. “When a motion for summary judgment is made and
supported by such faots as would be admissible in evidence at trial, the sdverse parly may not
rest upon the mere allegations of his pleadings. Instead hig response to the motion mast set forth

specific facts, ndmissible in evidence, showing there is a genuine issue for trial. Ifhe does not so

respond, summary judgment should be entered against him.” Moody v. MeLellan, 285 5.C. 157,
163, 367 8.E.2d 449, 452-53 (Ct. App. 1988) (citing Rule 56(g), SCRCP).
ARGUMENT
Prior to the enaotment of South Catolina’s “Little Miller Act”®, S8.C. Cods Ann. § 11-30-

3030, South Carolina “law afforded limited protestion to subcontractors and suppliers praviding

[abor and materials on public projects.” Slaan Const: Co, v. Southgo Grassing, Ine, 377 §.C,

108, 113, 659 S.E.2d 138, 161 (2008). “[Tlkese provisions are . . , enacted fo address the

problem of subcontractors who tnay not use liens on public property to secure pnynﬁent for work
performed on public projects . . .. Id. The Subcontractors® and Suppliers’ Payment Protection

Act (“SPPA”) was designed to “expand(] the protections afforded these pavtios under the Little

Miller Acts.” 1d. at 144, The SPPA, stafes, in pertinent part:

(1) When a governmental body is a party to a contract to jmprove real property, and the
contract is for a sum in excess of ffty thousand dollars, the owner of the property shall
require the conitactor to provide & labor and material payment bond in the. full amount of

the contract....
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(3) For purposes ofany conbract covered by the provisions of this section, it is the duty of
the entity contracting for the improvement fo take reasonable steps to assure that the

appropriate payment bond is isyued and is tn ptoper form.
S.C, Code Ann, § 29-6-250 tamphasis added), Further, the South Caroling Supreme Court has
held that the “government's failure to comply with the SPPA’s bond requirements [} gives rise to
a third-party beneficlary breach of contract claim by the subcontractor against the government

entity. Shivley’s Tron Woiks, Inc, v. City of Union, 403 8.C, 560, 743 S.£.2d 778 (2013) (citing

Sloan at 118, 659 S.15.2d at 164).
“[A] governmental entity may be liable to a subcontractor only for breach of contract for

failing to comply with the SPPA bonding requirements.* Shirley’s Iron Works, Ine. v. City of

Union, 403 8.C. 560, 572, 743 §.B.2d 778, 784 (2013). Under the SPPA, the Department was

required to ensure that Fresland obtained a payment bond. It is not disputed that the Department

Failed to do 50 - in its own Motion for Summary Judgment, the Department boldly proclaims that

it did not secure a payment bond.

The holding in Slean, however, grants the Department & pass: “the government entity’s

liabBity is limited to the remaining unpald balance on the contract witls the general confractor
when the subcontractor notifies the government of the general contractor’s nonpayment,” Sloan,
377 S.C. at 121, 659 S.B.2d at 165-66. With Sloan 8s a shield, the Department argues that its

failure to follow the law as prescribed is of no consequence. Because the Department paid the

full batance to Freeland, they are not Liable.

The Court’s holding in Sloan should be overturned because it corrupts the very purpose
for which the SPPA was created: to protect subcontractors that chioose fo provide labor andfor
materials on government prajects, T a private construction setting in which a subcontractor has

not been paid for work completed, the subcontractor may take put & lien on a propetty it provided
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labor and rﬁaterial_s. See 8.C. Code Ann. § 29-5-10. Becauss no lien may be had against the
govemmcrﬂ,:small businesses were at risk for fipancial ruin prior to the .enactment of the SPPA.

.Gonsider, without the SPPA, a subcontractor provides labor and/or materials but is not pald.
When the sub appeals to thc- prime and is told the prime is insolvent, he has no option but to taks
a Joss, The SPEA was specifically enneted to protect small businesses from this scenario.

The holding in Sloan castrates each of the protections afforded to small businesses by the
legislature in enacting the Little Miller Act und the SPPA. Take this case: Meritage provided
labor and materials and was not paid. Meritage appealed to Freeland only to find Freeland Is
insolvent and no payment bond existed, Because the Departiment failed to follow the presaribed

and cadified process, Meritaga bas no option but.to take the loss, Despite the enactiment of the

Sputh Carolina Little Miller Act and the SPPA, the Sloan Court has ensured that the outcome is

the same.
CONCLUSION

Meritage respectfirlly requests that the Coutt grant Sutmary Judgment in its favor as a
third-party beneficiary to the coniract between the Department and Defendand Freeland for the

Department’s admitted failute to comply with the SPPA’s bonding requirements
Respectfully submitted,
SWELNY, WINGATE & BARROW, P.A.

Everett A. Kéndall, I

Wiliam B/ Yarbarough, Jr.
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129
Columbig, SC 29211

Columbia, South Carolina (803) 256-2233
November 29, 2017 ATTORNEYS FOR PLAINTIFF
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PROCEEDINGS

THE COURT: Meritage Asset versus Freeland

Construction.

Please identify yourself for the record.

MR. YARBOROUGH: William Yarborough for Meritage

Asget.,

MR. MARONEY: Kevin Maroney fox the South carolina
Department of the Military.
MR. SMITH: I’m Edward Smith, Your Honor. I’m not

hear to argue. I’m just here to merely observe and be of

assistance.

THE COURT: You're what they call eye candy.

I’m sorry, and you are?

MR. YARBOROUGH: William Yarborough for Meritage

Asset, Your Honor.
THE COURT: All right. It’s your motion, Mr. Maxoney.
 MR. MARONEY: Thank you, Your Honor. We also have a

motion to amend on the docket. I don’t know if you want to

address that or just go straight to the motion for summary

judgement.

MR, YARBOROUGH: Your Honor, if I may? 1 think it
might be easiest 1f he does his motion and we kind of put
the motions for summary judgement together with the cross

motions., We don’t really have a disagreement on the facts.

Tt might make the later argument moot .

THTS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.
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THE COURT: Well, somebody tell me something about it.

MR, MARONEY: Yes, Your Honor.

Just for the motilon to amend, we move to add the
defense of a mechanics failure to pursue a mechanics’ lien.

THE COURT: Well, tell me what happened.

MR. MARCNEY: I’m sorry, Your Honor.

The Department of the Military contracted with

Freeland Construction in this -- to perform certain work on

various —- in this case, an armory. Freeland then

contracted with the subcontractor Meritage.

The work was completed on June lst on the Saluda

Armory.
. THE COURT: Was that 20177
MR, MARONEY: 2016, Your Honor. Excuse me.
The Department paid Freeland, the general contractor,

in full on June 7, 2016. The first time that the

Department learned of the lack of payment between Freeland

and Meritage was August 8, 2016. That fact is important

because the Plaintiff Meritage brings a third party
beneficiary breach of contract claim based on the
Subcontractors’ and Suppliexs’ Payment protection Act.
The_South Carolina Supreme Court has stated that the
only - that the liability is limited to the amount
outstanding‘on the contract between the agency and the

general contractor at the trime of notice. In this case,

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.
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notice was given after payment had been given in full, so

there 18 no recovery possible.

THE COURT: What —~ when was the certificate of

occupancy, 1f there was ohe, issued?

MR. MARONEY: I don’t —— I don’t think there was one,

Your Honor, but I wouldn’t be able to say for certain.

THE, COURT: Well —~—

MR. MARONEY: It was —- the work was cofpleted on June

1st and the paymenﬁ was given in full on June 7, 2016 and

then it ~-~
THE COURT: So work was completed on June lst.

MR. MARONEY: Yes, Your Honor.

THE COURT: And payment was made on June 7, 2016; is

that correct?
MR. MARONEY: That’s correct, Your Honor.

T"HE COURT: And that’s -- and that was the remaining

balance on the contract.

MR. MARONEY: Yes, Your Honor.
THE COURT: And the notice wasn’t given until August

8th?
MR. MBRONEY: That’s correct, Youxr Honor.

THF COURT: And that was not in the form of a llen.

MR. MARONEY: It was not in the form of a lien. It’s

an e-mail, It’s listed in the affidavit in support,

paragraph eight. It’'s an e-mail to one of the individuals
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at the South Carolina Department of the Military. And Mr.

~— and Meritage agrees with the facts and the issue of

notice.

THE COURT: What is your motion to amend?
MR. MARONEY: We can actually drop it, Your Honox,

unless you’d like me to —— we had moved, but Wé can drop

that motion.
THE COURT: Well, it’s up to you.
MR. MARONEY: We’ll go ahead and drop it.
THE COURT: Bll right. It’s withdrawn. That one’s

gigned.
And it looks like, Mr. Yarboxrough, you have a motion

for default?
‘ MR. YARBOROUGH: Yes, Your Honor, against co-defendant
Freeland Construction.
THE COURT; Against who?

MR. YARBOROUGH: Freeland Construction, Your Honor.

THE COURT: Okay.

MR. YARBOROUGH: Would you like to hear that now, Your

Honox?

THE COURT: Yes. Either that or —-- Yes, I think we

get to -- that will take us to the two motions for summary

Judgement.
MR. YARBOROUGH: Sure.

THE COURT: All right. Go ahead.
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MR. YARBOROUGH: Your Honor, Méritage Asset signed —-—

enacted a contract with Freeland Congtruction for this

project on the galuda Armory. It was for a total amount of

Fifty Thousand Six Hundred Dollars ($50,600) and that
contract was actually appended to the complaint in this

natter.
I have a copy of it 1f you'd like to see it, Your

Honox.
THE COURT: Well, do you want me to see it?
MR. YARBOROUGH: I would, Your Honox.
(NHEREUPON, a dbcument is presented to the Court.)
THE COURT: All right. Hold on a minute. Ma’'am, are

you involwed in this case?

UNIDENTIFIED SPEAKER: I'm just watching from the

Attorney General's office.

THE COURT: Okay. I didn't want to hold you here
because this make take some time, if you had another case.

All right. Tell me about this, Mr. Yarboxough.

MR. YARBOROUGH: Your Homnox, we completed work and
submitted our final invoice on May 20, 2016 which made
payment due 30 days following that application foxr payment.

T have the application for payment here too, Your

Honor, and I will pass it up.
We were never paid. To date we have not been paid

anything on this contract, so that's a total of ——-
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THE COURT: Nothing?

MR. YARBORQUGH: Nothing.

THE COURT: No periodic pay?

MR. YARBOROUGH: Nothing, Your Honor.

THE COURT: Okay.

MR, YARBOROUGH: So the total of Fifty Thousand Six

Hundred Dollars ({$50,600) total, plus interest which is
computed -- which is accounted for in the contract at a

rate of 8.75 —— well, it's the South Carolina rate per

statute, but it's 8.75 percent per annum.

THE COURT: Tell me why they should -- you should find

them in default.

MR. YARBOROUGH: Well, Your Honor, we served them with

the complaint on February 9, 2017. Default was actually

entered on March 20, 2017. To date we've heard nothing

from Freeland Construction in regards to this lawsuit.

We sent them a letter. We had a -- we had another

hearing on this that was ultimately continued because we
had a trial that week, Your Honor, and then we sent a
letter giving them notice of that default hearing. BAnd we

gave them -- we sent them a letter for this one as well,

Your Honor, and we have -—-

THE COURT: Where's your notice letter?

MR. YARBOROUGH: Your Honor, I actually don't have it

with me. I can submlt it to the Couxt. We do have a
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letter and it was sent, I believe, on November 6th by

certified and regular mail.
THE COURT: Well, it should -— let's pul it in the

file.
MR. YARBOROUGH: All right.
THE COURT: TFor your protection.
MR. YARBOROUGH: Yes, Your Honor.

Your Honor, I also have --—-

PHE COURT: Now, do we have -- is there any doubt

about the amount of damages yoﬁ're geeking?

MR. YARBOROUGH: No, Your Homor. I actually have an

affidavit —-——
THE COURT: Was that provided to them?

MR. YARBOROUGH: Yes, sir. I have an affidavit from

Randy Wright who is the owner of Meritage Asset Century

@lass and it states that's it's Fifty Seven Thousand TwO

Hundred and Ninety-Six Dollars and Eighteen Cents

($57,296.18) .
THE COURT: Make it part of the record.

MR. YARBOROUGH: Yes, Your Honor, I will.

And I also have a computation of that interest if

you'd like it.

THE COURT: Make it part of the record.

MR. YARBOROUGH: Will do.

Your Honor, I would like to introduce Subcontractors’
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Application for Payment as Plaintiff's Exhibit Number Two.
(WHEREUPON, Sﬁbcontractors’ Application for
payment was introduced and received into
evidence as Plaintiff's Exhibit Number Two.)

THE COURT: Without objection.
MR. YARBORCUGH: And Your Honor, I;d like to make the

contract between Meritage Asset and Freeland Construction

Plaintiff's Exhiblt Numbexr One.
(WHEREUPON, the Contract between Meritage

Asset and Freeland Construction was
introduced and received into evidence as
Plaintiff's Exhibit Number One.)}

THE COURT: Without objection.
MR. YARBOROUGH: The Affidavit of Randy Wright as

Plaintiff's Exhibit Number Three.
(WHEREUPON, the Affidavit of Randy Wright

was introduced and received into evidence as
Plaintiff's Exhibit Number Three.)
THE COURT: Without objection.

MR. YARBOROUGH: The computation of lnterest as

Plaintiff's Exhibit Number Four.
(WHEREUPON, the Computation of Interest was

introduced and received into evidence as
Plaintiff's Exhibit Number Four.)

PHE COURT: Without objection.
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Anything further on this issue?
MR. YARBOROUGH: No, Your Honor. And I have a
prepared order if you'd like it.
THE COURT: You do?
MR. YARBOROUGH: Yes, sir.
' PHE COURT: Hand it up, please.

(WHEREUPON, a document 1s presented to the Court.)

THE COURT: T've signed your order and I'm going to

file it.
MR. YARBOROUGH: Thank you, Your Honox.

THE COURT: Who filed first? .

MR. MARONEY: I did, Your Honor.

THE COURT: All right. You may proceed.

MR. MARONEY: Thank you, Your Honor.

As T noted in the earlier recitation, the genefal
contractor in this
Department on June

notice by Meritage

Meritage until August 8, 2016 after full payment had been

given.
The Supreme Court in Sloan and then reaffirmed in

7, 2016. The Department was not given

of the nonpayment between Freeland and

12

case, Freeland, was paid in full by the

Shirley’s Iron Works said that the third-party beneficiary

breach of contract. claim based on the SPPA, the

gubcontractora! and Suppliers' Payment Protection Act, is

1limited to the amount outstanding on the contract between
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-

the agency and the general contractor at the time notice is

given of nonpayment between the general and the sub. That

precludes any recovery for Meritage under the SPPA in this

case. That's the argument pertaining +o the third-party

peneficiary breach of contract clalm, Your Honor.

Meritage has also asserted a quantum meruit claim.

For that we have two principle arguments, Your Honor.

First, in Shirley's Iron Works, the Court made clear
that the existence of an outstanding —— the existence of a
valid contract enforced precludes quantum meruit because
it's fupndamentally at odds with an equitable -— with that

equitable claim which is supposed to occur when there is no

governing contract. In this case, as just occurred, the —

Meritage has brought Freeland into default for the contract
between them. They've also asserted a breach of contract

claim against —— they don't dispute that there's an existed
—— an existing governing contract for both Meritage and

Freeland as well as between the Department and Freeland.

That precludes a gquantum merult claim, Your Honoxr.

Tn addition, even if there is some —- perhaps some

case law that might indicate a quantum merult claim can be

made, the limitation is the same as for the SPPA, which is
when a general contractor has been pald in full the agency
or property owner does not owe anything ox xecovery is not

possible under a guantum meruit claim.
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THE COURT: Is there evidence in the file that you

paid the general contractor in full?

MR. MARONEY: Yes, Your Honor. It+'s attachment -—-

it's in our motlon for summary judgement. The final

payment was deposited —- it's affidavit in support,

paragraph six. The affidavit in support is attached to the

motion for summary judgement.

THE COURT: As what? Exhibit what?

MR. MARONEY: It's —
THE COURT: It's not an exhibit. I found it.

MR, MARONEY: Yes, Your Honor. It's the —— That's

correct. Tt's the affidavit that's referencing various —-

the - screenshot was Exhibit B -- pardon me -- which shows’

the direct deposit clearing date was June 17, 2016; that's

Exhibit B of the motion for summary judgement. But the

nt is explailned in the affidavit in support which is

payme
at the back of the motion for summary judgement or attached
to the motion for summary judgement .

THE COURT: All right. Anything furthexr?

MR. MARONEY: WNo, Your Honor.
THE COURT: All right. Mr. Yarborough.
MR. YARBOROUGH: Your Honox, we do not dispute the

facts in this case and we understand that we have a hill to

climb and some hurdles to jumpl

The South Caxolina Supreme Court found in Sloan and

ESQ.
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did later affirm in Shirléy’s Iron Works that the
government's fallure to secure a payment bond under the
SPPA does give rise to a third-party breach of contract
action against the government by an injuxed subcontractor.
And to reach this conclusion, Yonr Honor, the Supreme Court
looked at the legislature's intent in enacting SPPA. BAnd
in Sloan the Court stated fhat as a remedial statute, the
gpPA should be liberally construed to effectuate its

And it further went on to quote that the very
title of the SPPA clearly indicates the General Assembly
intended to provide stronger payment protection
specifically for subcontractors and suppliers on government

projects.
THE COURT: ILet me ask you, what should they have

done?
MR. YARBOROUGH: Your Honor, they should have complied
with their duty in ensuring that Freeland had the payment

bond in place prior to granting Freeland Construction the

contract,

THE COURT: Okay.
MR. YARBOROUGH: Going forward, Your Honox, the Court

algo found that the SPPA does create an affirmative duty on
behalf of the government and that the legislators intended
for subecontractors to be able to vindicate their rights as

against the government when they're injured.
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The Court further looked at the public policy behind
SPPA and they said that protecting the subcontractor’s
payment rights on government projects encourages
competitive bidding on projects which leads to a more
efficient use of our tax dollars.

Your Honor, with one hand the Couxt giveth and then
with the other it taketh away, because in Sloan and in
Shirley's Iron Works, as we stated correctly, it did limit
the recovery to the amount that was -- that is due -~ that
is still remaining due at the time the government receives

the notice by the subcontractor that they have not been

paid by the general contractor.

But Your Honor, we would draw a distinction between
Sloarn and Shirley because in both Shirley and Sloan the
Court had the backgrouna of knowing that the subcontractors
knew and notified the Court or notified the government

prior to the government issuing final payment that they had

not been paid in full.

Your Honor, we don't have that today. This is a novel

set of facts because in our case we didn't submit a final
invoice until May 20, 2016, so payment on that was due on
the 30th of June —- or about 30 days later which would be
June 20, 2016. BAnd as we stated ecarlier, the final payment
was posted on, I think it was —— he said June 7th but I

believe that was June 17th, but I could be wrong. But
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either way, Your Honor, that is before the payment was due
to Meritage Asset undex conﬁract, so it was simply
impossible foxr us to know in the situation that we were not
going to be paid until -- according -~ if the Sloan and the
Shirley courts previous case law is mtilized in this
sitnation, there is no possibility for us to ever recover
in this case because our remedy was cut off before our
payment was even due, |

And, you know, we believe that if the Supreme Court
was faced with the facts of this case, their conclusion
might be different, you know, especially considering the

strong stance they took on the legislative lntent and the

public policy behind the SPPA. You kno%, and if they had

not, the ruling would really have been at odds with itself.
They would grant the protections that the legislators
intended under the SPPA, but then say never mind.aﬁd you
actually don't get this in this situation. and that's just
-- we believe that doesn't go togethex.

So the situation that existed prior to the enactment
of the SPPA was if a subcontractor performed work on a
éovernment project and the -- and, you know, submitted
their bid for payment and it came back that the prime
contractor was insolwvent, there likely would be no remedy
and they would essentially just take a loss, and that's

what the SPPA was enacted to protect agalnst. But then
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after Shirley in —- or after Sloan and Shirley, 1if that

holds, essentially the teeth of the SPPA would have been

completely nullified because now we have a subcontractor

who applies Ffor payment with the prime contractor only to

find that the prime contractor is insolvent and they're

left with nothing again. So the entire purpose of the SPFPA

is overridden if Sloan and Shirley applied in this specific

fact pattern.

PHE COURT: All right.
MR. YARBOROUGH: Your Honor, we would submit that

instead of Sloan and Shirley applying and there's no

potential for recovery, like in this case, that the Court

modify how it would see it and take the stance that the

Florida and Texas courts have taken. They have similar

statutory structure, Your Honox, whexre there's an

affirmative duty on behalf of the government. And

essentially -~ and I have copies of both of those cases fox

your guys and for the Court if you'd like it. But

egsentially, what those cases do is they -~ if the

government does not comply with its duty, then they becone

insured themselves so they step into the shoes of the
ponding agency. And so if they don't comply with their

duty, they then have to pay what would amount to probably

double in that contract.

vour Honor, so that's what we submit should happen in
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this situation.

As far as my motion for summary judgement, my motion
for summary judgement is extremely simple. It's just that
the SPPA creates a duty to the government, the government
didn't comply with that duty, and the Supreme Court
provides a remedy for third-party breach of contract when
the government fails to uphold that duty.

And since the government did fail to uphold that duly
and we are left with an injury, Your Honor, we would

respectfully rxequest that -- we ask for recovery due from
the contractor —— from the government who did not ensure
that they complied with their duty.

THE CQURT: All right.

MR. MARONEY: If I may, Your Honor? I would note that

this particular distinction was not made in the memorandum
of law, so I haven’t -- obviously, T haven't reviewed these
cases that Mr. Yarborough presented to the Court.
Nonetheless, I would direct the Court to Sloan

Construction Company where in the section that starts on
page 121, the Extent of Government Tiability section, it
draws a parallel between the SPPA and the mechanics' lien
statute. The Court said that they were taking cues from
the mechanics' lien statute and that is why they decided to

limit the extent of the government liability to the amount

outstanding on the contract between the property owner -—-
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in this case the government agency and the general
contractor because that's how it would work under the
mechanics' lien statute. A property owner is pot entitled
to pay both the general contractor in full and a
subcontractor in full. That was the reasoning.

So these other statutes that were mentioned in these
case laws might be -— they might be doing exactly what Mr.
Yarborough says, but I haven’t been able to review them.

But in our governing case, Sloan, the Court didn't look at

other bonding. statutes; it looked at the mechanics’ lien
statute and the —— and the way the mechanics' lien statute
was the rationale —- was adopted as the rationale for

limiting goverhment liability under the SPPA.

THE COURT: Are you saying that the subcontractor gits

‘on his rights?

MR. MARONEY: Essentially, Your Honor.

THE COURT: All right.

MR. MARONEY: If there's no -- if the subcontractor —.

these are sophlsticated parties and 1f the subcontractoxr
was concerned about payment, I believe —— I'd have to
double check but I don't believe that they reached out

prior to check about the bond when they entered the

contract with Freeland. I don't believe they checked until
that. TIt's not disputed they did not give notice of

nonpayment until August 8th.
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THE COURT: COkay.
MR. MBRONEY: And again, the -— I'm not disputing what
Mr. Yarborough said about these cases, but our court was
not drawing any comparison between the SPPA and other
bonding statues. It was discussing and drawing comparison
between the SPPA and the mechanics' lien statute, And the
mechanics!' lien statute is very clear that liability is -
limited to —— for a property owner to thé extent that's

outstanding on the contract between the property owner and

the general contractor.

THE COURT: Ckay. Anything further?

MR. YARBOROUGH: vour Honor, I would just quickly note
that historically there are actually two types of
mechanics! liens and that's what you see in the statute. 1
believe it's codified in.two different sections -- and I
can't remember the first two, but the last is 20 and the

second one is 40, Your Honor. And what that is, is in 20

there is no mention of the remaining balance due by the

owner under a mechanics' lien. And I think that's a

codification of the historic principle that there are two
types of mechanics' liens, Your Honor, whereas that one

section of the statute does not state anything about what
the owner —- what the owner has left due on the contract

with the general contractor, the second part of that

statnute does, Your Honor.
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So I belleve there are two different types of

mechanics' liens. One precludes recovery agalinst the owner

beyond what's owed on the general contract, and the other

one does not.
MR, MARONEY: There are two -~ there are two

mechanics' liens statues. One applies to the general

contractor and the other is specifically for
subcontractors, Your Honor. But there is no —- the
distinection -— the case law governing the liability between
a property owner and a subcontractor is as I Jjust stated
and is as the Court stated it in Sloan, that a property
owner never needs to pay a subcontractor beyond the amount
outstanding on a contract between a property owner and the
general contractor at the time of notice of nonpayment.

THE COURT: Okay. .Proposed orders in ten days.

MR. YARBOROUGH: Thank you, Your Honor.

MR. MARONEY: Thank you, Your Honor.

(WHEREUPON, the hearing in the above-entitled

matter was concluded.)
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2017, to Lhe best of my skill and ability;
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