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«STATE OF SOUTH CAROLINA;- i,.).. IN THE.COURT OF COMMON PLEAS

: )
COUNTY OF BEAUFORT _-?i;ze;,\)::ff;CiYi_l'Ac‘.ﬁo.l.l;eNDi:,; 2,,9‘18?(531’:0750‘0784;?@- st g

BRADLEY CIRCLE VACATION )
PARTNERS, LLC and MONTI
DEVELOPMENT HH LLC

;-;!'. i
TR xy Pl WYLy #a

R

O i ) Loodedn SEHELT £ i
VS. )

et oouininiasl omeno aftt o o \)&; 5 osid et i by Db SFEIN T
TOWN OF HILTON HEAD )
ISLAND, TOWN OF HILTON ) 23T
HEAD ISLAND BOARD OF )
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BECKER and RHONDA CARPER, )

sy s e Do mn bas LMD T iy s T oads

' Respondents )
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- THIS MATTER came before:me for.a heating'in chambers:in-Beaufort;; South-Carclinaion
August:23,:2018The hearing was-upon-the appeal by:the Petitioners/Appellants from a decision
previously made by theyTownsof: Hilton: Head: Island’s :Board .of -Zoning’ Appeals (BZA),
g@nggrpigg issues of allowable heights for residential buildings:at:certain locations:inithe Bradley
Beach Circle neighborhood of the. Town of Hilton Head:Island.c..a ez st 10t agrosiid e

or z/Appearing for: th@:-;E,etitiqnfc,r.s/;Appc11a_mvt‘s;;v,vas Drew; A:;Laughlin, Attorney: at-.aw; ofithé
law firm of Laughlin & Bowen, P.C., of Hilton Head Island. Gregory:M-Alford;"Attorney at-Law;
-of the law firm of:Alford.Law. Firm, L1:C;.also of.Hilton:Head Island ;appeared-onibehalf of the
Respondents Town -of HiltonHead:Island.(Fown):and. Town ofiHilton:HeadIsland;:Board of
Zoning Appeals. :Barry. L:..Johnson,:Attorney-at Law;.of the Jlaw. firm:of Johnspn. &:Davis; PA;.of
Bluffton, South Cz;rolina, appeared on behalf of the Respondents Tamiara :Becker*and..Ronda

Carper. (It has been pointed out to the court that Rhonda Carper is referenced in the official record

of this case as such, but the proper spelling of her name is Ronda Carper.)
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he :parties'filéd pleading§and’the BZA™ Record was:duly“filed with the court? Argument

was had on‘all iSsu¢s, and ably con’dheted?«liy?Eill”é‘ouﬁsel.

buildings in the Bradley Beach Circle nelghborhood of the Town. Respondents Becker and Carper
own property and reside in that neighborhood, and object to ;the proposed herghts of those

buildings.

requirements of the Town’s Land Management Ordmance (LMO) and, as requlred by law, that

B3 ng ~_1

t aiVariancé fromEMO' §:16:5-102AdjacentiStréet Setbacks(andisetback-angles);

1By \[arlancefromLMO§l651()3Ad]acent StrectBuffers: ¢ oo, owory

«»{b23iNothingsinithat variancésapplicationréquested ‘a'variance for-any specific heights ‘ofitlie

Marc

proposed buildings for the subject propérty:-At théitime ofthose proceedirigs: 20167 the

L:MO: Zoning: District;*in-which: the*subject property: was docated; limited buildingsheights to 75

10 {On"March:28;2016;:thé:BZA: granted- the twovariancéesrequesfedin VAR 352-2016:+: °

'Subsequiently;ion-April 17, 2016} theTownsathénded:the EMO-aid the ‘Town Zotitig Map
and placed the:subject property’into thé:RM8-ZoningDistict; with a’heightdimitation of 45:fet

abovébase flood élevationl! zt us

! Base Flood Elevation is defined in the Town’s LMO Section 16-10-102.3
2

)
D




i i Appgllants/Petitioners applied on August 8, 2017 for the Town’s permission to build

. buildings on the subject property to a height of.75 feet,above base flood elevation. The Town’s
PSRRI e Ll TSN W A OO EAIEANNAAAG BN wliitalii ] O et RN e areainnaldl BT e

LMO Official, by letter dated February. 8, 2018; issued her determination that the March 28, 2016

 variance granted by the BZA had included a vested right for.the Appellants/Petitioners to build to

2 height of 75 feet above base flood elevation.,. ..., . .. ;.
ok AN i zz;:f;‘,q B i.‘;"_}éx‘_} SN L\;-.t..”ff SERRE TRV T Viaatigme XL s 0y

Respondents Becker and Carper duly appealed, to the BZ@iilil&tzdgt:qmlipation on February
.8, 2018 determination by. the Town's LMO, Official. . On March, 26, 2018, the BZA heard the
.appeal by Respondents Becker and, Carper from that February, 8, 2018 determination by the LMO
Offisial, gegarding.the mximum allowable height.of the,buildines which,could be built on the
,subject p propemes .The BZA voted to rever*se*thg determmatlon of the LMO Official and, instead,

Juled that the March 78, 2010 variances ithad granted (WAR 352,20 1;9-.),—.;4i51,.§9t include a vested

'above base_flood elevanon and that .any new bu1ld1ng on the subject

right to build to 73, f

In reachmg that -1?9915%.99»&13% J%%A. siscifd)eé-: from, .tl.lc,5:5599£9,ﬁ;?9f%e_@}$. that,the 2016 variance
 application (VAR 352-2016), of the Appellants/Petitioners, did. not -include a “site specific
development plan” as defined.in 8,C..Code § 6:29:1520,and LMO: Appendix Ds19.

The instant case before this Court arises on the appeal of Appellants/Petitioners from that

March 26, 2018.BZA DeCISION. ©. . oo, it e revs s 2 20 4006 5

CEEANTN SIS A2
' [SSUES RAISED ON APPEAL/PETITION
P b deeud e s nE TR MR C L 08 SR T s B - T

*For purposes of th1s matter, the terms “site specnﬁc development plan” and “S1te Plan” are conS|dered by thlS Court
fo'be the samie under applxcable law. ik oo R
3
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* " The -Petltloners/AppeIl'ants; by “way ‘of ‘théir Noticé 'of Appeal”dnd“Petition from the

s2ig. sl #Y el sl et ghserdine e sl e
Dec151on ‘asserféd fHat the BZAs “findings and’Conclusions". ¥ dre ‘arbitrary and capficious:‘an

RS SrA

5 : EE RS oy (s oA B L R I
‘abusé of thé board ¥disérétion  and errone matter'of 1aw allégingthat: -~ «**

gy

s LIV 8 oL e BZAR S detision wak basdd el Siohests construction 6 S°C Todd AR, §

sz.;\
l

‘:a
site’s

n}‘

6-29-1520 (9) and what constitutes he'¢ velopment plan a3 definéd

Sk vesedd Fras

bag k) il

PR afy g rnd TR i
not sufficiently describe a'site' Specific

w7 e o
evelopmenttplan “Which

Ay

o igaskribed with reasohable certamty ‘the’ types ‘and densxty “or“mtensuy S tises tr

g b
¥

hat the granti

GHOT ioticeates vasted Tight; s defined by SiCI"Cole And § 6299 1520,/16 Build the

D. the BZA’s conclusion of law that the granting of Viriances in VAR 3522201%7did

not create a vested right, as defined by S.C. Code Ann, § 6-29-1520, and that the

properties are therefore restricted to a height of 45 feet above base flood elevation

is error as a matter of law.
The Respondents Town and BZA, in response, asserted defenses of (1) general denial; (2)
qualified specific denials; (3) failure to state a claim because qf . _the A ]anggege in the

SR

AP peal/Petltlon and’ (4) thattheBZA decision is supported bysoeéwdencereasnably




-an:appeal.as this.rx iso0i o

-Supporting the-BZA!s factual findings,:which'is sufficient to satisfy the'standard of review:in such

~iThe Respondents Becker and-Carper; in respense;asserted defenses.of-(1).qualified.general

.+ STANDARD:OF REVIEW: i 5

S.C. Code Ann. §:6:29-840. prescribescthe standard:of review:a circuit court should apply

kX

:when considering.an appeal from a.local.zoning board..That:section provides:that “[t]he findings
R R e ey 2t RS TR WA b D e ﬂ‘»\vi €N e B R SR R St R "

-However,.a reviewing-court in.azoning.case may. rely.on uncontroverted facts which appear in.the

record, but not in a zoning board’s findings....Julcan Materials..Co.:v: Greenville.Cty.. Bd..o
B N e T L T e gl e FoaT @R el LT RASRT RS SRR A A RN T s A

e

Zoning Appeals; 342, §.C..480,.491, 536 »S,-Ez%d.:&?%u898..;(9g;{..\pp.;sZQQQig:.s:s ity e

i ofdzoning board's factual findings will not be disturbed on appeal unless the record contains

no evidence reasonably ;supporting the findings,.Boehmv...Town. of Sullivan’s, dsland. Board..of
Zoning Appeals, et;al;;-Opinion-No.:5546, filed March 28,2018 Inreviewing questions.on appeal,

the court should determine;only whether-the decision of the board is correctias amater of law. /d.

However;,a decision, of a municipal zoning-board will be. overturned if it.is arbitrary, capricious,
has no.reasonable relation; to a lawful purpose; or if the board has abused ltsdlscretlon An abuse
of discretion-occurs, when. a-board’s decision is.unsupported by.the.evidence or;controlled by an
eror of:law.3 /d:-¢{[I]ssues:inyolving-the construction,of'an ordinance.are.reviewed as a matter,of
law under a broader standard of review than is applied in reviewing issues of fact.” Id, (qgg};ihg

Helicopter Sols., Inc. v. Hinde, 441 S.C. 1,9, 776 S.E.2d 753, 757 (Ct. App. 2015) and Mikell v.



\Gty. of‘Charleston;'386:S:C. 153;:158,687:S:E. 326;:329.(2009)). ‘“Althoughigreat: deférence is
accorded the decisions of those charged with interpreting and applying local zoning ordinances;-a
libroader-and-more independent feview:is permitted when thetissue ¢oncerns:the:construction of an

sordinance? 7dsquoting Helicopter'Solsj414:8.C. 1 at-9:10;776 S:E:2d-at 757:(quoting: Mikell,

386 S.C. at 158, 687 S.E.2d at 329).

ARGUMENTSOFAPPELLANTS/PETITIONERS

HHIASppoTt of theirpositiohs;"Appellanits/Petitioniérs argue as-follows:’

'Fitst; that' EMO™§16:251024541 providésithat approval 6 thé Vatiance dpplication, " VAR
£3522016; constituted approval ofthie site’specificidevelopinentiplan fofthe sibjectpropérties‘and
established 4 Vésted right in‘deéotdance with’the South* Carolina* Viested/ RightsA St S:€: Code

“Anfi. §6:29:0510, 65666 lifldéttake and complete the'developnerit of the propérty e the

“tertiis dnd’conditios of the site specific developmentp

Second, that 8.C/CodeAnn}§ 6-29-15207(9) defines “site Specific developitiéiit plan™as

*aidevelopment” plan - subriitted “to“a “1ocal “goveming *body" by*a*1andowner desctibing with
R T T S T o L T T o Ty RN L e R g
‘reasonable certainty the types and-density’or'intensity’of uses for'a specific property or'properties”

‘Thifd} that’ S:€"Code Ann"§-6-29:1520(10)- defines “Vested- right” as-“the- righit"to

tindértake ‘aid ‘Completé thé developriient of property under'the tetihs*and conditions'ofthe site
Specificidevélopinent plan’as provided in'thisarticle’and in'the loedl land develophientordifiances
ot régulations”adopted ' pursuant<o this chaptér. >« Vésted rights  under Zoning* ordinafices ‘are
tindérgirded by the saié constitutional footing which pre¢ludes Fetroactive application "6f~f*‘z‘6ii‘ii’1*’g

ordinances™ Friarsgate, Inc:v: Tovwn'of Irmiv; 290°S.€: 266,:269;349'S:E:2d'891; 893+(Ct. App.

T O T S e S S SO S S-S U S SIS
,1986)\= R “»? T BUTAGRT R R RT FIY L L Faleriendedy v v G D e gl e D OO Y R R TR RS
SRRPS A N TN VAR SRS R SN S U BB TS i R




.. Fourth, that their.2016 application for variance (VAR 352:2106) clearly, described a plan

-to develop two-single. family. homes with four, full stories over. parking. on. two. specifically

identified parcels (together, the subject property”).  They, contend that the application included a

subdivision plat as-built survey, detailed site plans showing the proposed locatlon of the homes

on the lots, and elevation drawmgs of the homes, although their apphcatlon did not spe01fy the

he types and den51ty or 1nten31ty of‘ uses’ for the propertles They contend

g}, ‘J ,; B J:{. ‘\ 1_& .v-:. "z 4




opetty and ‘establis vestsd right tindsr SIC, Code §76-29-1510;7%t seq., to

“the “subject

‘undertaké and'develop the subject property under the teriis ‘and ' conditionis: of ‘that sité"specific

10




«Hearing March:28;,2018 Transcript, p..28.1. 19:p. 29..1.4;p..40,1. 15 7 p. 41;1. 10) for their site-
ospecific plan.is for, a different property;:22 Bradley Beach Circle, and not for.the subject property

vat:28:Bradley Beach.Circle.,s » ;i o

. Fifthyand in, addmon Respondents Becker and Carper asserted thatthe Pendmg Ordinance

Doctrine applied and barred the Petitioners/Appellants: from-any. vested right to build a building
-on the subject property in excess of 45 feet above base flood elevation, .. .. « -
At the hearing before;me, Respondents Becker;and. Carper, concluded, their arguments by
wasserting.that the Decision of,the BZA.was,reasonably supported: by, the. Record -and evidence
zbefore the BZA; and.that the BZA Decision was not.erroneous as.a matter of law and that the BZA

Decision was not an abuse of discretion; nor was it arbitrary or capricious.. . ...

LMO comphant srte spec1ﬁe development plan (Srte Plan) at the 2016 BZA\ variance proceedmg

sufficient to consider vesting height to 75 feet above base flood elevation. S

Record and materrals. ‘before me, and havmg devaluated the able (and sometlmes contrary)

=y

i»,

arguments of counsel for theﬁpartres I make the followmg mater1a1 Flndmgs of Fact
B 9

11



! AV The sibjéct propefty for purposés of iHisimattéi s known ‘as'28!Bradley Bedch

Circle“and'3 Whelk ‘Strest ¢Téwi of Hilton Head“Island; and ‘éonisists of:two

parcels: TIN: R510 009 000 0896 0000 (0.115 acres)-and FIN R510:009°000

1102'0000°(0:189" acies); dnd"is ot té property- kinownas 22Bradley Beach

£

D194 27and A4

requirﬁe‘diB“}‘/;"\-EMO'*Sl’é’é't‘if)“’ﬁ?

D. Before the Appellants/Petltloners applied for perm1ts to build on the subject

ropert the Town chan ed the LMO and the Zomng Map, and placed the subject

property in a Zoning Dlstnct RM8 limiting constructlon of buxldmgs to 45 feet

above base flood elevatlon and that is the limitation currently apphcable to




(R A T S
s RN WO

. These variance,issues are.covered by: provisions of the South Carolina Code of

.;Law.and the Town’s,.LMO;.as follows:: < iz 14

et iy Al IS,CLCodes§ 6:29-1 540.(2014),is the “umbrella” or enabling State legislation

A CURT

Y Vi

wis e et
SARRIE LR SR

for-the -Town’s LMO:provisions.on these variance issues, and provides as

Sfollowssh, e ot s gl et

"+ “A vested:right established, by, this-article.and in accordance with the

[0S SRR

»i» standards.and procedures;in the land development ordinances or regulations

;:adopted pursuant to this chapter.is subject to the following conditions and

limitations: St

(1) . :the:form and:contents ofia:site specific.development plan must be

¢ i noaprescribed in thetland development:ordinances or regulations;

-2) ;y,tthe;f:act@'_rszthat constitute:a site:specific development plan sufficient

to trigger a vested right must:be included in the land development

< 1.5 ordinances orregulations; ez i ner, o

EaF I A3-3

Folwnena oy

+ ::(3)e-iifa local-governing: body establishes.a vested right for a phased
lams 1, ~mdevelopmerit plan,-a site:specific development plan may be required

R L PR SR

afrey Lot o foriapproval with respect:to each phase in accordance with

.17 regulations dn effect at the time:of vesting;

N T

L% . (4) . -a'vested right established. under-a:conditionally approved site
e e norospecific. development plan or conditionally approved phased
vkt i 2 development plan-may be:terminated by the local governing body
L opot 1 W o, 0, wupon its, detérmination;, following riotice and public hearing, that the

. landowner has.failed to-meet the terms of the conditional approval;

11
13



Fahed A s (5)  thie land-developnient ordinanices<or-regulationsdmended pursuant to

this article must:désighate’d vestirigipoirnit éarlier:than the issuance of

it 6 Vgl building permit but notlatérthan ‘the:approval by the local
B st wiigoverriing body ofithie'site Specificdevelopment plan or phased
de\;elopment plan that authorizes the dévéloper or landowner to
S s ipfoceed-withfinVestrhent in grading; installation of utilities, streets,

s oang othepinfrastriictire; atid toundertake:othier significant

i i 0 sexpéniditure’s necéssary ito'prépare for-application for a building

permit; ' / R E

s (6) slarsite specificidevelopment planorphased ‘development plan for

SEIHIE

#is s v aonsawhichiar variance; fegulation), orispecialiexception is necessary does
e e3b niotconfer a vested Fight ntilithé variance régulation, or special

e remd s

RS S R ISR L Sy SRR ST B S, . .
£ ot eXceptiondisiobtained; vy s v n et o

(7) avested right foriasite specific:development plan expires two years

ien afterwesting: Theland:developmient ordinances or regulations must

Qs vt B onoquthotizetasprocess by:which:the;landowner of real property with a

-3 tvested right fiay-apply:atthesend ofithe vesting period to the local
. governing:body for an‘ahnual exiérision of the vested right. The local
Siig howyawg wils 3'i'g'c‘)'ver‘-ningf:bO‘d)?;imiié%‘%pprOVeiaﬁp‘lications fot at least five annual
s b extensions ‘of. the vésted right unless:anamendment to the land
sy et dév‘elbpﬁfentﬁo‘rdi‘r’lan'ces“ or regulations has been adopted that
ot s ol e o prohibitsiapproval. The land-dévelopment ordinances or regulations

“ daes e may authorize the local:governing bodyto:

12

14



e i Fand(@) o seta time of vestingfor.a:phased development plan not to exceed

s pes ateosfive yearsyand oo fns sshe s s
Pohenge o7 st 'z(b):;;%'msmdzt;hc?,;tim,eefqr@a vested site:specific development plan to a total
rasie ameonerss e Of five years upon ;g;-dgtgmninat;ion;t;hétat;here is just cause for
Lt maibiisextension.and that the'publiciinterestiis not adversel? affected. Upon
svavzes i 19 91l vl s expiration:of aivested-right; a building, permit may be issued for

development only-in.accordance:with applicable land development

ey yordinances:orregulationssy:,

ot St (8) 18:vested site specific development planior vested phased
e wsnb v e natsdevelopment planymaysbe;amended if approved by the local

ordinances:or.regulations;s s«

BRR

iR oD S fanh + izupon;expiration of.a vested right;.except;for public safety reasons or
. y-as-prescribed by:the applicable building:code;

s cime D hagady (10) savested right to’a site specific development plan or phased

development plari:is subject to.revocation by the local governing

@ caxs anrsloys - wtbody: upemnsits determination;-after notice and:public hearing, that

5

g ei0 Lotherewas:a;material misrepresentation by the landowner or

¢ ..y vsubstantialinoncompliance with the terms and conditions of the

R ¢ Y
WP T

350w o original.or-amended-approval; o:ii miosh:

.1(1'L)+ a:vested site specific-development planior vested phased

development plan is subject to later enacted federal, state, or local

laws adopted to protect public health, safety, and welfare including,
13
15



v ey eieoblitnét limited tof building, fire; plumbing, lelectrical, and

mechanical codes and nonconforining ‘structure and use regulations

-+ which:douiot:provide forthe grandfathieringof the vested ri ght. The

~+issuanceofid:building permitivests the 'specific construction project

watithiorized:by' therbuilding perrit'to thezbuilding, fire, plumbing,

ik
»

€lectrical;and miechafiicalicodes iti force at the time of the issuance

of the'building permit; i

e

(12) avested site spécific:developrient plarior vested phased

¢ twdevelopmentplantisSubject:todldterlocal governmental overlay

Zoning:ithatimposes site:platiziclated:téguirements but does not

veab bl w1 3o raffectiallowable typesyhieight as'ivatfects density or intensity of

uses, or density‘orinténsityof-usesy:

3 5(13)" & change inthe:zoning district designation of land-use regulations

niade:subsequentito vesting ithat affect teal property does not operate

to;afféct; prevent;iot delay devélopnientiof the real property under a

riavested sife specific developitient plan‘orvestéd phased development

g s s ! plaiwithotit corisentiof the landowner;:
0 oo 339 5t (14) 2if réal property-having avested:site specific development plan or
1 vestediphased: developmentiplanis-annexed, the governing body of

= thesmunicipality to-which:the'realproperty has been annexed must

determine, after noticerand:publictheating in which the landowner is

ret o gllowed torpresent evidence; if the vested rightis effective after the

DT e D by a‘nn‘exati:o‘h;w DL DM SR I S T 12

16
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(15). a local governing body.must:not require a landowner to waive his
- vested:rights as a.condition of approval or conditional approval of a

eI ey d
ERARES IR 08

o ehwa iaSitespecific development plan gr.a.phased development plan; and

231 o e +5(16).the land development.ordinances.or regulations adopted pursuant to

i ., . thisarticle may provide;additional terms or phrases, consistent with

the conditions and .-1~imij;@§iQnsiqt}fghi(s,;?section, that are necessary for

©eiene s BélegThe Town’s LMO locally-implements theiforegoing State statute in several

LMO provisions, as follows;

FLNTR TN R r

s i oss e, (1) téAlLwords; terms;.phrases andrexpressions used in this Ordinance

waivsll sansmay b # ¢ 0 shall have: their-usual;and-customary, meaning in the context of the

s=:general.purposes of this;Ordinance;set out in Sec. 16-1-103, Purpose

e gl o pones ‘and-Intent,and-elsewheres Defined termsiin this Ordinance shall have

the meaning stated in the definition of the term. Defined terms are
.nips 2o sShown inbold:italicized-type. ‘Where a defined term is not shown in

bold,i-'tali'ci;z\ed;typg-,_:«%ij;shgl‘l have its usual and customary meaning.”

e TWEE L e 2 sk  LMO Section 16-10=-101:Ad05 h § omenie

e si e o (), £1Site Plan..<;A-detailed engineering plan;ito.scale, showing uses, and

structures;, proposed:for, -a;. parcel of land as required by this
oo 0l :’.Qﬂ!i”!‘!’(g'e:'?’: LMO. SQCIiQDil:6110'104-" N £ !
(3) Variance Submittal Requirements: - -3 2167 0
s en SAncapplication for variance.shall consist of information necessary

~.. forthe Board of Zoning Appeals to make a-determination regarding

seesed oo . the varianee request, including but:not-Jimited-to the following:
15
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whedon st U Anapplication fofmias published-by the Official and appropriate

Anka o lifge ‘a”s'?réQui'r'iédibeifSéc%-*‘f=1‘6:’32f-"1é0225@%;f2', Application Fees.

it s 99 (D87 'gﬁi't@plan*at?-‘e“r"~°s"<‘:él"e’f’é’)‘f qr=3 0rdcciirately showing the variance(s)

2
L E,

" grequested: I the application is for:aWariance of Sec. 16-6-102.D,

& Wetland Buffer Staridatds the survey must be certified by the

# 1si goctspermitting A thority: -

“Notarized " ceitification; “writterivarid signed by the development

sitélownet ofifécord, that'such ‘'owiérsformally’ consents to the

proposed development:+:

Fir IAGWRILEER harfative ‘eXplaining in‘détail the variance(s) requested.

SERE st gidehows thescritetia“ofi Secs! 16:9:103.S.4, Variance Review

N

Sel-S o i e iStandardSyapply 1o thevatiance reest.

ARG L 5 ATY Supportingidcumentatioideemed necessary by the applicant

eard

Ty e
$h o WERS

446. 1+ Arcopy of theiproposed Mailed Notice as required by Sec. 16-2-

Do 4] 02, B9 LMOr AppéndixiD-19+7

I Neither LMO Secticn ' 16:2-102.J:1i%0f" S)E1 Code § 6-29-1520(9) afford

wotie ~ Appellants/Petitioners relieffidm:the iore particular provisions of the LMO
st and the SC 'Code cited in the:séction riext:above.

1. There is more than*amplé evidénce in'the’Recotd to support the BZA’s March
26,2018 Decision;ihete appealed-from. v = -

v v Ve UTheré . was® no -érror-of  law; noarbitratiness or capriciousness, and no

Snsessn i tiinreasondbleness; in the BZA’s: Decision’ that there was no “site specific

B
0

vt oo developmient plan” before the'BZAat the: 2016 variance hearing, compliant
16
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with S.C. Code § 629 1520 and LMO Appendlx_D 19 and ’that

iy 3 —“gi

property toa helght above 45 feet and up to 75 feet above base ﬂood elevation

: 29
CONCLUSION

N

Based on the Record, the applicable law :and the ; fo 51the

‘9 £.38T A
appeal/petition of Appellants/Petitioners and uphold the BZA~Dec131on of Ma.rc °26,:2018:1i
- . ¢ B b i % 18
A matter.
AND IT IS SO ORDERED. L oo e

CaT e Teot apedl Lao LUT LF G e st

17



"BRADLEY CIRCLE VACATION

aibmunne, Ot ooon G

PARTNERS, LLC and MONTT )
DEVELOPMENT HH, LLC, " ')
i ) Sy e, b
Hot Petltloners/Appellants,‘ By Bow T Bl i o
)
Vs, ) .
71 ;
TOWN OF HILTON HEAD ) ' ‘ L
“/ISLAND, FTOWNOF:HILTON =% Hn sl e wl nwaed wd po bl
HEAD ISLAND BOARD OF ) N
21 ZONING. APPEAL S TAMARAA S o5) bios sainelisag’ o modtagtian u
BECKER and RHONDA CARPER, )
) el
Respondents. )
) A D S RN

THIS MATTER came before me for a hearing in chambers in Beaufort, South Carolina

on August 23, 2018. The hearing was upon the appeal by the Petitioners/Appellants from a
decision previously made by the Town of Hilton Head Island’s Board of Zoning Appeals (BZA),
concemning issues of allowable heights for residential buildings at certain locations in the Bradley

Beach Circle neighborhood of the Town of Hilton Head Island.

Appearing for the Petitioners/Appellants was Drew A. Laughlin, Attorney at Law, of the

law firm of Laughlin & Bowen, P.C., of Hilton Head Island. Gregory M. Alford, Attorney at
Law, of the law firm of Alford Law Firm, LLC, also of Hilton Head Island, appeared on behalf
of the Respondents Town of Hilton Head Island (Town) and Town of Hilton Hgad Island Board
of Zoning Appeals. Barry L. Johnson, Attorney at Law, of the law firm of Johnson & Davis, PA,
of Bluffton, South Carolina, appearéd on behalf of the Respondents Tamara Becker and Ronda
Carper. (It has been pointed out to the court that Rhonda Carper is referenced in the official

record of this case as such, but the proper spelling of her name is Ronda Carper.)

20
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&
-

, The parties filed pleadings and the BZA, Record was duly filed with the court. Argument

was had on all issues, and ably conducted by all counsel

TS Dy TN s ]

SO wasl et ey welare "'BACKGROUND\E EM N S LR

~ rm'\

.....

buildings in the Bradley Beach Circle nerghborhood of the Town. Respondents Becker and

Carper wn property and r'e51d‘e in that nelghborhood and object to the' proposed helghts of those

burldlngs

IS AT, . xi

I February’of" 2016 the Appellants/Petltloners apphed for’ aevarrance from certam

¥ i"

D

352&016) | :'quested only these variances for the sub_|ect property B

TR

A Varrance from LMO § 16 5- 102 Adjacent Street Setbacks (and Setback angles)

‘-)sp

LMO Zomng DlStrlCt in whlch the subject property was located Ilmlted burldmg herghts 75

s

e e e T T Y 't
e i i PR T s i Dadl

feet above base ﬂood elevatlon
On March 28, 2016, the BZA granted the two variances reciuested in VAR 352:2016."

Subsequently, on Aprll 7, 2016, the . Town amended the LXMO*and the Town Zoning Map

and placed the subject property -into the RM8 Zoning District, with a height limitation of 45 feet

above base flood elevation.'

! Base Flood Elevation is defned in the Town’s LMO Section 16-10:102.3
2
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*+Appéllinis/Pétitionérs applicd“on August 8; 2017 for‘the Town’s pérmission to build

" buildings on the subject property to a hefghtof 75 feet above ?l;as‘é;{ﬁoétdr;e‘léﬁa'txb The Town®

0»»‘

N
AR

%

LMO Official, by letter dated February, 8, 2 18 ?lssuediher determination that the March 28,

2016 varlance granted by the BZA had ‘included a vested rxght for the Appellants/Petltloners to
E i

AR RE KR e T

helght £75 feet above base flood el

irl: ¥;‘

TS TH

February 8, 2018 determination by the Town’s LMO Official. On March 26, 2018 }th BZA

IEAREY

ase ﬂgod elevation

29-1520 and LMO Appendix D- 19 2.

e By R0 Sl b

's/Appcllants by way of’ thelr NOthC of Appcal and Petmon from “the

" Thé"Pétit
Decision, asserted that the BZA’s “findings and conclusions . . . are arbitrary and capriciots, an

abuse of the board’s discretion, and erroneous as a matter of law alleging that:

?For purposes of this matter, the terms “site speuﬁc development plan” and “Slte Plan” are comldered by thls Court
to be the same under applicable law.
3

22
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. :A.: ;the-BZA’s.decision-was.based on.an erroneous; construction.of S.C..Code Ann.

§ 6:29:1520. (9)-and :what-constitutes -the.' 'site. specific :development .plan, as

defined by.that statutes:« -

5 L e e P e mo el iepen Yasese, o0 o
1“' O 1L PR A I I ..-' e b 23 TAnG BME: oy

the spec1ﬁc property or propertles 1dent1ﬁed in the appllcatlon

S neiae I

b s
[T I

i -e“. LRSI roai ,er:i-'ﬁii 35 PR NSRS

SE R

N s FHEE LIRS Te S

‘13 & H 3
The Respondents Town and BZA in response, asserted defenses of (1) general demal (2)
EOTEENE SRS NS S v N ¥ I L% ¢ e

quahﬁed specnﬁc demals (3) fallure to state a clalm because of the language in the

ot oy UM SIS K Copeat e S PN

23
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i voThe ' Respondents: Becker-and ‘Carpeér; linsrésponse, ~assefted- defenses of*(1) qualified

general -+d@hial; (2) ~pending “ordindnce doctrinei=(3) “Towi: 6f“Hilton: Head Island Land

Management Ordinance (LMO) Variance Application Reqtiiféments:

S s v s
2N irtrw'f' wy 'k}

of fact by a board of zonmg appeals must be treated in the same manner asa fmdmg of fact by a

-, ,\7
5

i 2.2‘,} M Dl

Zamng Appeals 342 S C 480 491 536 S E 2d 892

o8 nniing

_on appeal the court should determme only whether the decrslon of the board is correct as a

BEGG % Ty

or control[ed by an error of Iaw Id [I]ssues 1nvolvmg the construction of an ordinance are

o« " U: - o Wy g k2 -

e ardh N i3
i \. v et

i

revrewed as a matter of law under a broader standard of revrew than is applled in revrewmg

:",-t; !C/‘f‘i ‘g<){§

(Ct App 2015) and Mikell . Cty ofCharleston 386 S.C. 153, 158, 687 SE. 326 359 (2609))

TS
e K

“Although great deference is accorded the decisions of those charged wrth mterpretmg and

24
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s applying local zoning ordinances, a broader.and: more, independerit review.is permitted-when: the

-issue concerns;the:construction:.of an:ordinance.? Id. quoting. Helicopter Sols; 414:S:C. l.at.9-10,

776 S.E.2d at 757 (queting:Mikell, 386-S:C. at:158, 687 S.:E:2d at 329).i3a ~iy cma 30t

SHIE S 1 BRI LIEE R g D KR 7SI M s HIFT NI HERSHELGELE T R SO R
ARGUMENTS OF APPELLANTS/PETITIONERS
N In support of thelr posrtlons Appellants/Petltloners a}gﬁé as follows : 7
!i\" Y b r'-' b .»w‘ Y : ; ~"—'«‘- :'4;

First, that LMO § l6 2 102 J l provrdes that approval of the variance apphcatron VAR
P REITRE ﬁ.( IR % r'.';j," "r LTS zi

352 2016 constrtuted approval of the srte specrﬁc development plan for the subject propertres

RN P oty e .,.. S ATar s ; )
sl 31T i TV TE ST : Sl

S0 MJ‘ SO
and estabhshed a vested rlght in accordance with the South Carolma Vested nghts Act S.C.
rria adibg H
Code Ann § 6 29 1510 et seq to undertake and complete the development of the property

g o P . S e : . g eteps nt
DS S IR Peayl Ny P v RS P NI MO R N

under the terms and condltlons of the srte specrﬁc development plan

L

I S I R DRI ES SN RS

IR R RN - . P R T U S S .
RO ST AR "‘f“’.‘"li;‘ii 5 a e RYSI Y, ST é‘ DA S ‘* YR

Second that S.C. Code Ann § 6 29 1520 (9) defines “srte specrﬁc development plan as

10y fiB

F TILLNY L N RRE R PR L8 R T )’b‘ oty Az‘i' "“" Tt Pl bl ‘ B

“a development plan submrtted to a local govemmg body by a landowner descrlbmg wrth

. X . . -
Ay YA RN ST s :n. P S eim s, e “,.'. TN . e ardd beoeo
RN $3 AN RS SR & RIS K { e redt Drimannd ooy g PRSI R & e R ELT IR e

reasonable certamty the types and density or mtensrty of uses for a spec1ﬁc property or

WA OB LS 00D T L DO RN It LR Ty }"i;:f,’.’,.‘?ti.x;"-:, S Bl &ty s SN
propertres
sesleos : TinEs Ty Ny te I

Thrrd that S.C. Code Ann § 6 29 1520(l0) deﬁnes “vested rlght” as “the rlght to

Pt s It L Yo oipel . R T A TR BT

-3

undertake and complete the development of property under the terms and condmons of the site

saaan WS 2R 0 AW W St aaEecesn L UEL R WING R ey T et MR IR SRR
specrﬁc development plan as provrded in this artrcle and in the local land development
RECORACTLY. R T e I T T Y. BRI R TR L PRNC BRI D SNCIET S RN L Y
ordmances or regulatlons adopted pursuant to thrs chapter.” “Vested nghts under zoning
NN : .,»_-_4":«\ e BT TSI SO
ordmances are underglrded by the same constltutronal footmg whlch precludes retroactive
Mo e sl R S R o ey

.wappllcatron of zomng ordmances Frzarsgate Inc V. Town of Irmo 290 SC 266 269 349

g 8. IO AT St g o f T i: 1Ly b vy Ly
(R S SR OIE *  S BEEIN R PR TR A T vl ; A K RS

s E.2d 891, 893 (Ct. App. 1986)

s S ey S Wi AT mATLy G 2D gk M dmeriumgs
Fourth that thelr 2016 appllcatlon for variance (VAR 352 2106) clearly descrlbed a plan
.t{‘ 3 ", P | el

to develop two smgle famlly homes wrth four full storles over parkmg on two specrﬁcally

25
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SR

= identified parcels (together, the “subject property?).~Fhey ‘contend:thatithe ‘application included a
Aisubdivision-plat; as-built-survey, detailed sife plans showing the:proposed locationsofithe homes

on the lots, and elevation“drawings of the hémes; although their-application ‘did not specify’ the

exact height of the homes because the appllcant was not requestmg a varlance from the allowed

S 25 s“u‘} i

iy e auleob o e wde i vy Bt -orst 6
that the descrlptlon of the planned development as bemg two smgle famlly homes each with four
wo e m, scival e S 5;«* 5 ,-g.f RN g P bt a:‘:e:s»;‘

clearly shown to be four storres over parkmg and located in accordance wrth a detalled site plan
(TN . - k L

! \(‘ﬂyti ~’_" 20

C it ;'x‘:s::‘--i: R

I
. wody e . . W .
- 7(:-:. BEIS SR IR \l}‘»‘;"l‘ }” £oaand o ECH

RS2 Tl Y

R S bl

down to thls

approval of March 28 2016 (VAR 352 2016) constltuted approval of the site specrﬁc

ol e “h [N . ‘,1
S TR e 3 5 Tt - P

development plan for the subJect property and establlshed a vested rlght under S C Code § 6 29-

A

' . (AR AT} i P A AN

26

820004081 02#3SVD - S¥Y31d NOWWNOD - 1H0O4NY34d - AV 0€:01 L0 AON 8102 - d31Id ATIVYOINOYLO33



1510, et seq., to undertake and-develop: the subject property-under ithe: terms” and .conditions-of

- that site:specific,development plan,:to.a heightof 75 feet abovebase. flood elevation: 1i s o'

<i bt AT I Ty

Respondents Becker and Carper argued in support of thelr posmons as follows
g e it nal oy ves el smsthegg aesninn g Al senentye

First, that the LMO in Appendix D- 19, adds more local requn‘ements as required to

ERTUL PR T T I “"L.x B

I et Dot mand 3w onin Wl S8 TU Lomat Se i w0 2R, wepothapt s
lmplement the SC statute and prescrlbes the “submittal requ1rements for a variance application
sugts vl Bebeduno s el Uae b algnaneeeed tnd gahasetd sl
to the BZ mcludmg, in pertment parts ‘
sermbter bas bt el od nedsogune ¢RLT0E D ety AN o T mralnds ai el ghinigess
A. “A site plan at a scale of 17=30" accurately showing the variances requested
o et Do sl e RS 8 e CuntnorTs 00 apw soweinec] AR ol s bag L aRE adl et

and the detalled engmeermg plan also there requrred (LMO Appendlx D-19

safanid ARH

G TDER P Thaes LIPS r:‘ﬁ: 008

+.-Second, ;that-nothing: was presented inthe Record. before the BZA. in_compliance-with

:LMO: Appendix:D-19:A:2.,.and A 4:, as quoted.above,ito:demonstrate that the subject variance
.application contained:either the:(A).required -1’30 ;site: plan. accurately.-showing :any-height

-variance requested;-or-(B).a narrative- srequesting. such-a height variance....,: »var b o W05 o

it did not show: thatthe.yariance would:not:be.a substantial-detriment to adjacent:property. or:the

pubhc good, and that the character of the zonmg dlstrlct where the property is located would not

R TR RN L R :-n 1oyt s i es i dadin RS ‘::"'5-“" S ’x:*‘:'

L/ippellants/Petltloners rely (Record Drawmg attached as Attachment G and Record BZA
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g
o
n

TR

L

Sof A

P
T R

e
¥,

3
:

‘“Hearinig March: 28,720 18 Transcript; p:28. 319 29l 4:iph40, 1 5: 2, 41, -1:10) fot 'their
site-specific:planis? ot a' différeritpropeity; 22/Bradley Beach Circle; andinot for:the subjéct

property at 28 Bradley Beach CerlC.
A :

Py FeTR

VRN

Y1 t.)lﬂ"" FOLS Bi 35-7\3

nondaniiiggs seoniwy 5w 0

At the hearing betore me, Respondents Becker and Carper concluded thelr arguments by
i Sestiieg s evbuiomt ART a8 o

assertmg that the Decision of the BZA was reasonably supported by the Record and evidence

wexg ST o elEne v ks el

- n.nlh, Sil#] L‘wi q«,(ﬁlsl;“ll‘g :,é'ir \ﬁi A7 ;Mw’ (‘Ni

before the BZA, and that the BZA Dec131on was not erroneous as a matter of law and that the
husygd UMWDY sl teanigie bolisivh sl bas

fg J\ylﬂ FER

BZA Decision was'not an abuse of discretion, nor was it arbitrary or capricious.

SRR

z‘)

A vt bas Ll

RGUMENTS :OF RESPONDENES TOWN:AND BZA®

32T (Thes Respondénts‘rTown“?aﬁdfﬁBZAf‘ supported-thé larguiments ‘oftRéspotidents Becker and
Carper and pointed to the absence of a sité-$pecific-development’plan 7cortipliant with LMO
IAppendixD=19,as’outliried in'more detail inthe discission ‘of the argumlerits- 5f‘Respondents
sBecker and: Carper. ' The:Respondents: Town.and-BZA ‘dlso’strofigly: émphasized hat:thé Retord
‘before the BZA>(and'also"before: this ‘court) contained. fors thafi endigh-evidence from which
the BZA could have reasofiably; and:not erforicously as:a atter:of law  Corichided that thete was
‘16 LMO-=cormplidnt - site-spetific: developiént: plairs(Site: Plan) »at * the 20167 BZA I variance
“proceedingsufficient to Conside véstifighight to-75:feet:abovebase flood elevations: ¢ Lib

Tt
;T ipnt

P U . see e " 3 ¢ e ¢ Y
[EAIN S L] W gts Beennon -\i zazmshig s

Record and materlals before me, and havmg evaluated the able (and sometlmes contrary)

4 oo, [ v PR L Py - . o
RO A T ar ‘f AR RN TR P i) - Yot .$"«:». . ERRETIE SR ] (R s

arguments of counsel for the parties, I make the followmg material Fmdmgs of Fact

9

28
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I3l

BT RN IS I

1

<
~
5,

g

o
S
&1
o
s

A~y The-subject property for purposes of this matter. is known;as 28 Bradley Beach

Circle, and 3 Whelk Street;,. Town-of Hilton.Head J[sland, and consists of two

S parcels: . TIN: R510 009,000 0896 0000 (0 115. acres) and. TIN R510 009 000

.1:1102,0000 (0,189 acres), and is. not;the property: known as 22 Bradley Beach

Circle, Town of Hilton Head Island.

B ;.Atno time:did Appellants/Petitioners apply foria height variance to build on the

subject property. above 43 feet above base flood elevation.

M Y S IR R SR A TR ST L
OVANETG LT 2 D

st (APPEllants/Retitioners, never, filed; with ,the, Town or the BZA a site specific
development plan (“Site Plan”) for the subject property, containing the elements

required by [LMO Section D-19.A.2.and A 4.5 ;¢

g . <
IR RS LA s R

..Before the; Appellants/Petitioners. applied. for. permits to build on the subject

G naby 1o PTOPSTEY, the, Town, changed  the LMO .and; the.Zoning Map, and placed, the

, . Subject property.in.a: Zoning: District,

45 feet above base ﬂood.gjgyatigg:tanqi that is.the limitation currently applicable
- to Appellants/Petitioners for the subject property:, s
+ -y Appellants/Retitioner, never applied: for,nor-acquired any vested right to build to
Jner a0, feet.above, base flood elevation;on. the, subject property.

F.  Any Finding of Fact that is. deemed, to: be,a Conclusion of Law shall be deemed

PO R L L T L i

| ‘5’"86N‘Eiﬁsr6ks"6i5'f;A’w

prrias, e e AR ITE (A0 gtz
Havmg diily consrdered these matters before thlS court, and having reviewed all of the

LEEn el v.;mfnt_-:‘(;»;_th‘- RS-

ol b D eng

Record and matertals bcfore‘me«( and havmg evaluated the able (and sometlmes contrary)

arguments of counsel for thc pames I make the followmg Co’nclusmns of Law:

10

RMS, limiting construction of buildings to.

29
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"y

E

fd the Towi’s LMO. 48 follows:

NIA T

5947

(3014) umbtella*“or enabling State

Y i \'n:

Ieglslatlon for“the “Town’s TMO" ‘provisions’ on“these ‘'variance issues, and

¥ bt

oo Abbendies ol speied g desene e 3t TR i Eieeagrnt s i ot E)
v Alvested righit establisKed by thisarticle and’in"accordanice with the

N
3

Standards Brd procedurestin'the

SR Te e

o RTNBE AL OTS:

(1)  the for'and contefits of

LI RGn B R

=10

“ordinances of regiilations;

i~
3

(3) ifalocal'govertiing Body establisties a'vested Hight for a phased

¥

'intettest at the timé ofvesting;™ *

(4) avested right established under a conditionally dpproved site

speciﬁc_deve opment plan or conditionally approved phased

11
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i eln 2(5)ythe .vlvan,d;dgyglgpme__gt;;Qrdinancesgpp regulations amended pursuant to
this article must designate a:vesting:point earlier than the issuance of

abuildi

ng;permit but not later,than, the-approval by the local

governing:body.of the;site spg:ci_ﬁc;dé;vcloprﬁent plan or phased

«;:development:plan-that authorizes the developer or landowner to

-sproceed- with-investment in: grading,installation of utilities, streets,

. io-and other infrastructure, and: to-undertake other significant

expenditures necessary;to prepare:for.application for a building

¢ permits:

! 1:(6)secassite specific development:plan.or phased development plan for

.. srwwhich.a variance; regulation; or:special:exception is necessary does

not confer a vested:right.until:thevariance, regulation, or special

- 3 ieXceptionsis.obtaineds,

gad yintlgw 5 o9

(7)1 a:vested right.for-a site specific.dgvelopment plan expires two years
gﬁcf:r;iyg:s’ti\ng,;:l}hg;land;dgycl_opmant;or,,dinances or regulations must
Ll I o = authorize a’process by which:the.landowner:of real property with a

: wvested right may:apply-atthe.end;ofithe vesting period to the local

+: goveming:body:for:an:annual extensiontof the vested right. The local

.governing:body.must-approve applications for at least five annual

. «xtensions’of the vested right unless.an-amendment to the land

development.ordinances-or;regulations;has been adopted that

.prohibits.approval; The:land.developmentiordinances or regulations

~

by Mmays; auth_orj2&»»th'c-_wlocalygoyemi_ng: body.to:
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1) set atime of vesting for a'phased development plan not to exceed

.,

wfiveryedrsyandi s '

sexténd-the timeé:for a vestedssiteispecific development plan to a total

fifive years upon a‘détermination thatithere is just cause for

extension and thatithie publiciiniterest is'not adversely affected. Upon
‘expirationiofia vestédright;a:buildirig:permit may be issued for

i«\id‘évéldpméﬁt?énlyiiﬁﬁa“c’écjfﬁéﬁc“é’%ith-é‘hpplicable land deve'lopment

vordinancesior regilations
(8) avested site specific developmeiitiplan or vested phased

developnient plaivimay be ameadedifiapproved by the local

goverming body:pursuant:toithe provisions of the land development

ordinances orregulations;¥ =

(9) avalidly issued building‘permit does not expire or is not revoked

upon-expiration-of a vested right;:éxcept forpublic safety reasons or

asprescribedrby:the applicable:building code;
10)vawested:fightitosa site’specific development plan or phased
developmeritiplaniisisubject toirevocition by the local governing

«:body uponits determination afternotice and public hearing, that

S itheéreiwads a materiakmisreptésentation by the landowner or

substantial noncomipliarice With: the'tetris and conditions of the

xoriginal-or;amended:approval

(11)iarvested site 'specific development planor vested phased

i'development plantistsubject tolater endcted federal, state, or local

laws adopted to protect public health, safety, and welfare including,

13
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“e7 g~ .+ butnotlimited;to,building, fire, plumbing, electrical, and

g TR LT TR T YR T

.+ 1. mechanical codes and nonconforming structure and use regulations

s Dheame v

... which do.not provide for. the grandfathering of the vested right. The

ey de e issuance of a building permit vests the:specific construction project
-3¢ wa. i~ . authorized by the building permit to the building, fire, plumbing,
LA electrical, and mechanical codes, in force at the time of the issuance
<o Of the building permits o o e

S ER

e (12) avested site specific. development plan or.vested phased

development plan isisubject to later local governmental overlay

bee enoi ZONing that imposes site plansrelated requirements but does not

oouitt oo g e, ffectallowable types, height.as it affects density or intensity of

SR R TR YL et toast YL e 5
DRSS 45 he SRS SR SR LRI L LS st )

uses,;oF, density or-intensity.of uses; . .

<5 oo (13);a change:in the zoning districtdesignation or land-use regulations

g sl e, o by nimade subsequent.to:vesting that affect real property does not operate
srme ner v oo affect; prevent, or delay: development of the real property under a
. . .vested site specific.development plan or vested phased development
plan without consent of the landowner; .
was we s owe p{14)4dE rqaxlg.vprgg'{e-r,ty having a vested site specific.development plan or
-vested phased 4qyglop@ent_plan is,annexed, the governing body of
the_municipality to. which the real property has been annexed must
determine,-after notice and pybljgk;g:afing in which the landowner is

i

Gt e i ;qlloyv,e,d to present evidence, if the vested right is effective after the

Ed - N
S - annexation; 5.
14
{
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R E15) i 1o¢al goverring body must fiot réqiife a landowner to waive his

" vested rightsas-a conidition of approval or conditional approval of a

et site specific developmaétit: plan or 2 phdsed development plan; and

R

-+ (16) thie lafid: devélopment ordinatices ot regulations adopted pursuant to

this 4rticle fhay provide additidhal téiis or phrases, consistent with

! 15 sthe ‘conditions ‘And liniifations of this'séction, that are necessary for

the implementatiofi 6t detérmindtion of vested rights.”

He “Téwn§*EMO “I5¢cally-“impléments the ‘foregoing State statute in

sl FRSRA MO  prévisions; a¢tollowse s oo

4

3 LY
v zend
EALE S

ST H AL Words; teri st phraSEs and expresSsions used in this Ordinance

shall have: their? ustial 'anid' ¢iistommaty ‘meaning in the context of the

£ oo

genefal purposes ofithis Ordinaiice’sétout in Sec. 16-1-103, Purpose

o E B g e v g eterte qFe tn ot I veepqn s thi sat perras dy L [ . .
“and3ntént’and=elséwhere! “Deéfified- terms -in this Ordinance shall

“have the meartify stated in‘the definition of the term. Defined terms

o de “shownintbold Vitalicized: typé:* ‘Where a defined term is not

¢;'it shiall*have its usual and customary

meéafing? "LMO Sectioni’1 6- 1010 13

=72y eSite Plans A détailed éigingering’ pla; to scale, showing uses,

5,

- L dAstructures proposed fot-d parcel of land as required’ by this

< Ordinante LMO"Séction 16-10-104:

w3y BViriance Subriittal Requireménts: ™

Cleninro v s An-gpplication for Variance shallcorisist of information necessary

for the Board of Zoning Appeéals to make a determination

15
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- regdrdinguthe wvariance: request,: including«but ot limited to the

i followingee i = =50 i wr eosnplanngaimin

A2 Anapplication:: form ! asxpublished:; by the Official and

padi R A0e{1 i oo appropriate ifee asivequired by Sec.<16-2-102.C.2, Aoplication

| Wi eesFeest Loty v Bl e i b e |

Jmot (2.5 A site planat-axscalesiof 4"=30" accurately showing the
sabvevariance(s)requested <1 the application -is'for a variance of Sec.

b oamowed aie one 4 Tu paicl 6-6-102:D;:-Wetlandr, Buffer;:Standards,: the sirvey must be

certified by the permitting authority. .3

3. Notarlzed certxﬁcatlon written and signed by the development
SN SIS

site owner of record that such owner formally consents to the

ety b gungatot att Dee e adeelegs o0 el ol e Lask
proposed development .
i RI0S 30 doestA 1o nosansi] A8 D Blorinu bes ool 3 PR N S B h e
A written narrative explaining in detall the varldnw(s) rcqueslcd

RENCRREY

and how the criteria of Sec. 16-2-103. S4 Vanance Revnew

taygd T e e e Y
SR R B

Standards, apply to the varlanoé request o
5. Any supporting documentation deemed necessary by the
applicant .
6. A copy of the proposed Mailed Notice as required by Sec. 16-2-
102.E.” LMO Appendix D-19.A.
. Neither LMO Section 16-2-102.J.1, or S.C. Code § 6-'29-1520(9) afford
Appellants/Petitioners relief from the more particular provisions of the LMO
and the SC Code cited in the section next above.

TIl. There is more than ample evidence in the Record to support the BZA’s

March 26, 2018 Decision, here appealed from.

16
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T

' IV. i:.There 'was no:error: of :law, 'no: arbitrariness or capriciousness, and no

unreasonableness, in the BZA’s Decision-that there was no “site specific

wi: development.plan® before thec\BZ'N.a‘tathe:QOlG?Vafiance hearing, compliant

eotintiegdo T (0 withd 1S.Ci Gode 1§116:29-1520 wand: MO  Appendix D-19, and that

Appellants/Petitionersvhad not acquired a vested right to build on the subject

i el e sliwproperty to’ a heightiaboves45:féet and up. tot 75 feet, above base flood
1o e velevationvin'the:now=éxisting:RM8 ‘Zoning District.

b ham waaMn afAnyiGoncluSion tofiLaws-deemed:to’ bé- a-Finding of Fact shall be deemed

such. ¢ibadius

4\:‘Y‘M>‘\ §\ >~,v:~ Wi

COVCLUSION

VTR ??1}"{'.;

e i
ST e SR

RSO0 \HH; TR ICT senoviane ety by

Based on the Record the appllcable law and the foregoing, therefore, 1 deny the

A e (<

4‘)"} ¥

AR

appeal/petition of Appellants/Petltloners and uphold the BZA Decnslon of March 26, 2018 in this

BRI sl &b

a-n"*".u,n-.ﬁl!'. {flanibw 5’»}4 st

‘v;/

g et EEREC R S DR T T : N
Gt s n O | R 3 i Rl N ! #
TS ¢ “
erl pamn s an e ivime 4 v - iie N
£ a0 L BE ¥ Sats H 3 N iy H
3
[ g,y ma L L NF . . . &
~ - (R R T Y kY t e sobe g, 00, (FEREY S F,
M - A 5oy
£ T 1 oy HS
B T RCERY P - P o ot
P TR0 ;~-) -~ RGN Eud Lo ey 3 ey
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3 - = o o % ta e
TG fa D a3 HMARES s } Ll §
& . ~ “a kS - - B VT
& Ky + s;_'\ - AN Wl T ¢
iy - 5 s -
¥ & v e i N .

17

36

7820020408 L0Z#3SVD - SYITd NOWWOD - LH04NVY3F - WV 0£:0L 20 AON 8102 - 34 ATIVOINOYLD3T



N RIS NI

BeaufortzCommon Pleas

Case Caption: :_; -

»201?8(32070078 '

e SPRL Y (F

Orgier/Othe{

Case Numbe

D (A

Hilton Head
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& FORM 4

W STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BEAUFORT
IN THE COURT OF COMMON PLEAS CASE NO. 2018 CP-07-00784

X Bradley Circle Vacation Partners, LLC, et al. Town of Hilton Head Island, et al.

, PLAINTIFF(S) ' DEFENDANT(S)

. Attorney for : L] Plainiff [[] Defendant
or

Submitted by: BEAUFORT COUNTY MASTER IN FQU:
D Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. Thls ction came be he court for a trial by jury. The issues
have been tried and aVerdict rénderet
DECISION BY THE COURT. This action'came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ii; ACTION DISMISSED(CHECK: REASON):;is"} Rulerl 2(b)y SCREP; U] Rulei4l(a)y oen2
SCRCP (Vol. Nonsuit); [ ] Rule 43(k);-SCREP (Séttled);:[T]:Otheri
U ACTION STRICKEN (CHECK:REASON): [ Rle:40G): SERCP; [] Bankruptcys” «
[[] Binding arbitration, subject to nght to restore to confi irm, vacate or modify
arbitration award; [ | Other . .
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHF CK' AtPPL[CABLF BOX)
7] Affirmed; [] Reversed; [ ] Remanded: [} Other

NOTE:  ATTORNLYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] Se¢ sttached’ order (formal order to follow) [X] Statement of Judgment
by the Court:

]

This came before me December 18, 2018 on Plantiffs' Motion to Alter and/or Amend; filed November 19, 2018. After
hearing from parties and further review of the file, | hereby deny the motion.

ORDER INFORMATION
This order X ends [] does not end the case.
Additional Information for the Clerk :

: INFORMATION FOR THE PUBLIC INDEX
kit Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
' Judgment in Favor of Judgment Against " Jildgment Amount To be Enrolled
_(List name(s) below) (List name(s) below) {List amount(s) below)
N/A N/A | $n/a
$
$
If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes conceming the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

SCRCP Form 4C (10/2011) Page | of 2
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3069
“Judge Code = Date

w " Circuit Court Judge ~

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

3rian €. Hulbert

Greg M. Alford

Barry L. Johnson

~ATTORNEY(S) FOR THE DEFENDANT(S)

Drew A. Laughlin:

CLEBK OF COURT
SEC

{‘]f\‘»{}f ( wy
DU ReYLY vy e gas e Du it
SCRCP Form 4C (10/2011) - ‘ Page 2 of 2
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gy

Beaufort Common Pleas

ERY R

Case Caption: Bradley Circle Vacation Partners Llc , plaintiff, et al VS Hilton Head
Island Town Of , defendant, et al

Case Number: 2018CP0700784

Typé: Order/Other

So Ordered:

s/Marvin H. Dukes III #3069

o

Electronically signed on 2019-01-23 11:39:55 page 3 of 3

LT A

AT

a2,

srof
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STATE OF SOUTH CAROLINA + . i i: 1)1/ ».i IN THE COURT OF COMMON PLEAS
) ‘

COUNTY OF BEAUFORT H

+ Y g
AR L R 2

“1¢ CIVIE ACTION NO.: 2018-CP-07-

‘?r,—:ﬁrv_%*z\ 1oy =
BB R RS PRt S R I 4 PR

BRADLEY CIRCLE VACATION

PARTNERS, LLC arid' MONTI

DEVELOPMENT HH, LLC,
- 3

Petitioners/Appellants,
SUMMONS

V.

TOWN OF HILTON HEAD ISLAND,
TOWN OF HILTON HEAD ISLAND
BOARD OF ZONING APPEALS,
TAMARA BECKER and RHONDA
CARPER,

Respondents.

TO: THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of
which is herewith served upon you and to serve a copy of your answer to said Petition upon the
subscriber, Drew A. Laughlin, Esquire, in his office at the law firm of Laughlin & Bowen, P.C.,
92A Main Street, P.O. Drawer 21119, Hilton Head Island, South Carolina 29925 within 30 days
after thé service hereof, exclusive of the day of such service, and if you fail to answer the
Petition within the time aforesaid, Petitioners/Appellants will apply to the Court for the relief

demanded in the Petition and judgment by default will be rendered against you.

41
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ELECTRONICALLY FILED - 2018 Apr 13 12:41 PM - BEAUFORT - COMMON PLEAS - CASE#2018CP0700784

5 |
T en & 1 !
P : .w W
O o= o .
e N = £ B
= . m m B
= O 5 = H
2 %= 8 & w
(] — r OV O\ =1 :
o) — S 8 e o
Ll AL — =
2 FELI=38EC :
z 835 = B v
< = O w o=
2 - af2gd
e Ol Sl - o et
- W W m a \) B s e e e e sl St et T T
2 w5 38~ o 2
< m g g80= M ©
- B < T o
Y )
[ —
A (=]
b Q
’ =)
p—

Apr

Y

42



o

STATE ,OF.SQUTH: CAROLINA iz . ¢3¢« +IN-THE COURTOF-COMMON PLEAS -
“ )

‘COUNTY-OF BEAUFORT: #: font e CIVIRACTION NOEL20T8-CP:07-0 31
"i; : BET 7 nadnreshl POIISOIST 0 WITROREST sy i wy poen oophenminl i clearh B

w BRADLEY CIRCLE VACATION )
= PARTNERS, LLC and MONTI B
 DEVELOPMENT-HH, LLG, -

¢ =4 U petitioners/ Appéllants;s+ - S8 BT
ot T Vo sigied imganine s fd oot sineba gy momgh o el 4

AND PETITION

)
) ox
)
e
;
9
wl\ FOCESEIRIT o 25 0TS 2 A0 A U0 Soal arnd oyl
TOWN OF HILTON HEAD ISLAND, ) (Non-Jury)
Y 4
)
ey
).
)
)
)

st = 4 oyt 3 7Y 5
4% ”‘H‘n."'"" ORI 'I'J i a

STOWN OF:HIETON-HEAD:ISEAND A1 &
BOARD OF ZONING APPEALS,
TAMARABECKER and RHONDA "

v r 1!»-!-}{;.» 10w

SO R DEE RN B A

" EXPEDITED I-IEARING REQUESTED

Iy

\-k

n e - e o o
goaoaeysie ool R llad o e Loy Goahiest sl D SRSy
Respondents. R T

Y
BHEGT £ BRI SN

: N . e A Tioene o
AT ORGSRt TepGa Ineutay S v

‘COME NOW the Petltloners/AppeIlants Bradley Clrcle Vacatlon Partners LLC and

"\ TR

T

Py
ey

ey i

Monti Development HH, L\LC (coIlective}yhereigaﬁer “Appellants™), bg counsel, ,éappea_l the. ..
SRR DR TR SR A ANETES S X D e R A TR R ST S SR S R IS AL I ) LT

TS Y

decision of Respond
Bily T RS L

own of Hilton Head Island Board of Zoning Appeals, APL439-2018,

on the grounds that the fi ndmgs and co{nclusmns of the board are arbltrary an Capl'lCIOI.lS an,

EE ALt GG T : IO 4

abuse of the boards’ discretion, and erroneous as a matter of layy because: , ... B

R
Gt kol IREY G LNne

_ The BZA S decmon was based on.an erroneous. constructxor_l _of S.C. Code Ann.

A L C} ot Tl

site, specific development plan” as defined by that
HENRSEE ISR I S ST e R S s U e

statute, .

B

b. There is no evidence in the record that reasonably supports the BZA’s finding (or

erroneous conclusion based on an error of law) that the variance application for the subject

'
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property{(VAR 352-2016) did:not siifficiéntly describe a site spécific-dévelopmentiplanswhen”
the applicationiincluded:a development,plan which described with reasonable.certainty the types

and density or intensity of uses for the specific property or properties identified in the

application. 3

c. The BZA’s conclusion of law that the granting of variances in VAR-352-2016: d1d

not create a vested right, as defined by S.C. Code Ann Section. 6:29:1520,:t ;to build the single-

family homes descrlbed and _deplcted‘m the vanance application to maximum height of 75 feet

Piriet
above base flood elevation is error as a matter of law.
s{,\\“ i 3 é E '.g:"h g'ﬁg ;_‘f . 3
d. The BZA’s conclusnon of law that the grantmg ofwananc’e’s‘ln VAR 352-2016.did
1aTe i : '
not create a vested nght as de

properties are therefore restricted to a height of 45 ‘feet above base flood elevation is error;adsA a2

X

matter of law. ‘ 3

H

This appeal is made pursuant to S.C. CodeAnn. Section 6-29-820 ef seq. In support

hereof, Appellants would show and allege:

e 3 TOY
"5:‘:&“1 LEELE

ApﬁellantBradley“C1rcle9Vacat1\onPartnersLI:Ca South Carolina limiited

Sfteal pl'operty located at 28 Bradley Clrcle ‘on Hllton:‘Head

LAy

liability Company. it the bwmicr

fz _,xt'“ .

Island “South Cardlinaand &

i 1L,

subdlvnslon plat tecorded in the Oft‘ eof ll Ref

Carolina in Plat Book 146atl\>age 194 R

)

) R 52 57

Appellant Monti bevelopment HH LLC ‘a Soith 5rol1na llmlted llablllty

—nl‘\" 74, '"’\\“)‘

company, i thé dwhet ‘of' réal p property located at28 B’radley Ctrcle on Hllton Head' Island “South

ent

Carolina and shown as LOT 2B, containing 0.192 acres, more or less, on the subdivision plat '

44
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11 Sitizens and residents, of the Town,of Hilton Head Island. ;

recorded in the Office of the Register of Deeds. for Beaufort County, South; Carolina in. Plat Book

146 atPage 194.:;. . .o o wn v

4. Respondent Town of Hilton Head Island Board of Zoning Appeals (hereinafter..

?) is a creation of the Town of Hilton.Head Island existing under authority of 8.C. Code

Ann. Section 6:29:780, et seq.- Code,of Laws of South Carolina (1976);:as amended. . The BZA

is the governmental entity, designated by.the Town’s Land Management Ordinance:(“TLMO%)to

approyve variances; from provisions of the LMO and. to hear.appeals of formal written :
PSR N R Jii_iiul-w ol e g TALTRRE W AT AN LRIV l‘.('.'.-p Ay M: R L e B e e )

interpretations of the. LMQ by, the Town’s LMO Official.

5. Upon information and belief, Respondents Tamara Becker.and Rhonda Carper are

6. On or about February 26, 2016, Appellants’, predecessors in-title applied.for.a .

variance. from certain pr0v151ons of the LMO for the development of.LOT.IA and LOT:2B

setbacks and buffers and ellmmatlon of setback anéles e) that the propemes could be developed
as two single; family residences, of four stories.over parking. The application included, among
other things, a narrative description of the proposed development and the need for the requested

variances Aa subdivision plat site. surveys, | with, proposed bulldmgfootprmts,t and elevation

variances.

P S 2= AR
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gt

18: VAt thé'tinie the variantes Were approved the'LMO allowed Homeés ofi the

properties to be built to a maximum height of 75 feet above base flood elevatiofit |+ <837 = 2%

9527 I May 2016 aftér the Variandes werés approved; thé Town 6f Hilton Héad Island

amended'the'LMO afid réduced the maximunt height of homes ifi'the'a applicablé 3 zonmg district

to'45'feét dbové-base flood elevation: " 1 1 T AT L n e & .
08 B OAUEUSET; 2017 Appellatits siibmittéd Applidations for Comitierdial Bufilding

‘Permifs to-the Town S f-Hilton Head Comuinity’ Dévelopmerit-Dépiriinént for the' Eonstiuction

of the two sitiglé famiily Hoifies with foliF stories over parking;‘sibstantially HERGEAITS those =
g parking y

described andt deprcted‘m‘theﬁdevelo ment?plan approved by’ thie BZAWhen' it approved the
p

variances for the properties. The height'6f the hohes'described in The plans submitted Witk the

P
b
[y
N

from the Fowi’$' EMO-Official stafing'"

" THeré is®Soime discrépaticy between thé Varidtes that youTedéived for28 Bradley =~
_ Circle and the settlement agreement related to 28 Bradley Circle in terms of the
“allowable héight at this address® Until'such tithe that this discrepancy’ regardmg e
the helght is resolved between the attomeys for you and the partres involved in the
“Settlément agreement fthe Townwilliot approve any pérmits-for'the *? parcels v

Bécke

*Iwaited to et ou kiow that 1'sefit/ai €fail to Raduyestérday I6ting him'kiiow 5
that the building permits at 28 Bradley Circle would not be approved until the ‘
height issue was resolved. I told him that his attorney and‘the ‘attoitiey-for'the” =7~~~
Toddy s (sic) would need to work out the drscrepancy between the language of
«'thé settlément agreeméiit and ‘what was vested by theé" vatiatice; Please callor -
email me if you need additional information regarding this.

~~~~~~

SRR

13. Upon information and belief, the settlement agreement referenced in the LMO

Official’s emails is an agreement that settled an appeal of the subject variances. That agreement

46
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Zoning Appeals, 342 S.C. 480‘,491,5368E2d 892,898 (Ct\App20005 SR

did not modify, terminate, or limit the variances or; Appellants’ vested:rights.or otherwise

prohibit the homes described in.the Applications i« impogi s ki 2ea; somabivs o #is

14 ~By.letter:from their.counsel,dated: December:14. 2017;, Appellants.requested-a«cz.

written interpretation, from the LMO Official; pursuant to LMO Section 16:2:103.R,.concerning

their;vested rights under the.LMO and their.right to receive the requested building permits... - -
ez 13 £ag By letter dated February.8; 2018, the:LMQO Official issued a determination;that -
the site. plan:associated with the variance application.is vested; for.a;maximum height.of 754+ &=,

above base flood elevation. T

.16: ;. Respondents Becker.and Carper appealed the:.L.MO Official’s determination.

o,:L7.,1 At its meeting on March 26, 2018, the BZA voted to-modify-the determination of

the LMQ Official:- The BZA found:(or concluded) that the previous variance;application,: VAR.:

352-2016,.did not-include;a site specificidevelopment plan as defined in-South.Carolina Code. ;

;Ann. Section 6-29:1520.and therefore concludedras a:matter oflaw:thatiapproval.of the yvariances

‘did not.create a vested right to build tothe height allowed:when thegvarianceswere approved: .«

Aosse s VBV i BES TY STANDARD OF-REVIEW w30 g tiipy 57 o 13

Py i d T cRa BP0 TH 2 Ad] Shegand
S.C. Code Ann. Section 6-29-840 prescribes the standard of review a circuit court should

apply when considering an appeal from “G%rd. That section provides “[t]he

#8 Te .

TELG G caids e soese i e connE TEel gy b VU TN b g VIRE L
findings of fact by a board of zoning appeals must be t d'in'thé same manner as a finding of
fact by iy d the COurt iy hot take SIATHSRAI Viasied™ §'C. Code ARR. §'6.29-840(A).

e T e g A e U eV St T L s et sty @b e e g D T3
However, a reviewing'coutt in a zoning case niay rely on unéontrovertéd facts which appear iti

e e ALt moorposbieg e s e b B w e et oy s (1f L el s
the record; but not'in"a zoning board’s findings.”” Vulcan Matetials Co. v. Greenville' Cty. Bd. of

ey b

*None of the Respondents to this Petition were parties to the settlement agreement.
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A Zoning board2s'factual findings will iotbé disturbeéd ‘o appeal ihlEss the record

contains no evidence reasonably supporting the fidings3“Boéhm v. Town o Silllivan’s sland

Bodrd of Zowing Appedls; et dl- OpinionNG: 5 5465 filed March28;2018 2 i) revxewmg

"board-is ¢ortect

questioris‘on-appeal; thé cotirt'shouild- determing'Ghly whether the decision ofth

as a mattsrof law>1d: However, -aldecision of a'miricipalZoning boatd will' b svertiimea it it

e T P P I LY e AN 1T g 3 aptad T 24
is arbitrary; capricious, hasino'reasonable relation'to'a lawful p r'ifthetboard has abused

. PEEE Rt el o pee e e &bt ol e T Tt s gendntins wo S0 aliline bwaoden s ey ppe by e wl s
its discretion:#An dbuse of'discretion occirs'when a#bodrd s decision is unsipported by'the ™

sz eale Boail nead

evidence or controlled by an error of law. Id SRR

P Y T ST S G N T U i ma v Y ol dn s g, B "
[]ssties involviAg the'constriction"6fiafi ordinancetarereviewed astd matter oflaw

soadiy oG EITY NG, vnen B e wiem bR {
“dpplied ‘in revidWing i$§ues of-fact? 1 fd. (quotin

¥,

drider'a'broadér standard-ofreview thah:
Helicopter-Solss Iné v Hinde:"441°S. GR 139, 776°SIE2d 7535757 (Gt App 2015): and Mikell
Ctyrof Chirleston386°SIC1153241 58,7687 S'E326732972009). *“Although great défefence is ¢

-dccorded the decisions of those charged:with inteipretifigand’ applyingiocal ; zoning ‘diditiances, a

S s g e s sk b o ol el en o o hray iyt oy o S al s Sadeade porh e o obetesie soves Do by
broader and: imore‘indépendent teview is pefimittediwhen'the issiie conéetns’the Constiiction of:>

an ordinance.” Id. quoting Helicopier:Sols;414 S:

Mtkell, 386 S. C, at 158:' 687 S.E.2d at 329).

: (o
I T AR IS Y

¥8.00.0d38102#3SVD - SY31d NOWWOD - LHO4NVY3E - Wd L¥:Z) €1 1dv 8L0Z - A4 ATIVIINOHLOI
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FoE I 5w g, e

LR

-

jA RS

e ny
I DT 1Y

more than sufﬁcnent to descrlbe the 51ze of the homes w1th reasonable certamty

S.C. Code Ann, Section 6-29- 1520(9) defines “site specrﬁc development plan” as ¢

PRRTS ICRA e IR AR WS SR H
development plan submitted to a local govemmg body by a landowner descrlbmg with
e imigt ur oW ST b e Y L ARAVE I o Blstee e dy win f

reasonable certamty the types and density or mtensnty iof:uses for:a: specnﬁc :property or

properties.” (emphasis added) Syl it ons BV BIEL R fema s e
S.€.. Code: Ann:iSection:6-:2941 520(10) defines-‘vested right™ as fthe right to undertake

and complete the development of property under thé terms:and conditions.of:the site-specific i

development plan -as prov1ded in thisarticle. and in:the‘local-land development ordinances or

casty e g VL I
ESA B d}\. U .Ll sy

regulatlons adopted pursuant to this chapter 2 “Vested rights under zonmg ordmances are
el winy

undergirded by the same constitutional footmg which precludes retroactive appl1cat|0n of zomng

coetsE a mEbraan R0 DU Y e o b e
ordinances” Frzarsgate Inc. v. Town of Irmo 290 S.C. 266 269 349 S E 2d 891, 893 (Ct App.
bty s did peoenil o inend 2000 PLporn wie 0 3hIVE L Lin sl b tngn T
1986.
A ORGT ThD s Beavmg tvnres gy 0 mprgn Hnesf s o o o Dol s il

The application for variance (VAR 352 2106) clearly descrlbes a plan to develop two-

SIS L ERL ST RIRE- L Shoved LA ol iedt el unepo {RYIRE D VL & nugand

Enlgl
single famlly homes with four full storres over parkmg on two specrﬁcally 1dent1ﬁed parcels

- N AR
G ST TR SR RC PRV E SR S 1

The appllcatlon mcluded a subdrvrsron plat, as- bullt survey, detailed 51te plans showmg the

. wor “r g LY u < " R
a.,-.n*. 'r",d PRI i o *“< DA ll RSSO :"‘.’pr" * ‘i-vv’ o

SN UNR R 52 S Teor R it 8 o RUSEI
proposed locatlon of the homes on the lots and elevatlon drawmgs of the homes The
Fret ok AT ok o CaE e sl e [APEALPEIN A N
appl1cat10n did not specrfy the exact hexght of the homes because the appllcant was not
ST T ST B S 0 mabs el e :\:zs st nga

UL SV SV . N T RN SN 14 t R \ et h agl
GEE CRCURTERD Jmot 2 R R IR I S ETE AR S PO LN

RN TERS LRSI i

ol ARSI A O ; TR SRR el' = 4 lf.‘ :"l i l 1 i “'l B L TR ;"-lr.('u,.,’i;'
As a result the transcrlpt of the BZA s March 28 2016 hearmg on the variance
S el 130 AN ey RS SRR SERNPL IS 4 PN PR SRR RN »‘kxi TN P
apphcatron reveals an extended dlSCLlSSlOI’l about the helght of the homes. Matt Toddy, speakmg
Wi ot T sandDalT fpeont v nn et el s otade b ennamban ot .
in opposmon to the variance, told the BZA
, Rt TER b ey s e Bt s S

[T]he drawing of the proposed burldmg goes four stories over parkmg What
you're going to end up with is a very large building, 50 feet high, if not more... -

Transcript of March 28,2016 BZA hearmg at page 16.

AT et B et e
T PEEE LI ¥4, RN T Lo AT TR TR R

- oo sl
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£ wl‘l IRt Feal ¥ B «'f"_'xl;:,' 1:\‘52(2 st

Charles GleOﬂ told the BZA

= So thls essentlally would be 70+ up to 75 foot structure
0 rstructure.that:could:be that:tall : &

Transcript of March 28, 2016 BZA hearing at page 18.

Nicole Dixon,Town:Seniot:Planner; remindéd-that BZA thit three:similarshombes had: 7

recefitly:been: apptoved:in the:neighberhood:::

w0 «Thelot 223i(sic) that got-approved several months:back #Thiswas:what:was

approved for 22 Bradley, and they are four stories over parking. So it will be

+consistent:with -what's:beingiredeveloped out:there.: Tijust wanted:tg bringithatto
your attention.?

The record is dev01d of ev1dent1ary support for the board’s ﬁndmg that the variance

appllcatxon did not descrlbe a development plan for the subject propemes S.C. Code Ann

¢ . ‘a e
TN

AR 3 '-E_.;‘ ,',-;"_

Bt ’?"‘l

ETRLE M

Iy ot o A e @A@Y v b o a0 s T iy o PRS2 g
development plan was not only factually mcorrect lt was also based on an erroneous
T I & ose. hA o i . ity ety Tl S gn ‘
NN i o 0 .. y

2The homes approved and constructed on Lot 22 are well in excess of 4-5‘ f"eet. B

7820020d0810Z#3SVO - SYA1d NOWWOD - 1804NV3E - Wd +#:2) €1 4dv 8102 - 314 ATIVOINOYH1D313
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R
B
b5

PEG PG B I LB -4

e ardioed s CONCLUSTON o0 oot 8 spniedos v
FUOUTEREE TN ST N e R R NS e s O v

sl sret vodds 4
The BZA'’s decision to overrule LMO Official’s interpretation and to deny Appellant’s..

.vested.rights was.controlled by.errors of:law.and.without.evidentiary:support.. The decision was
R T R h i, C s & LR G NF R o d D i MR BRI TR B G BATE T RO e R e 5 AP b Sein e ot

arbitrary, capricious, and an abuse of the board’s discretion.> It was incorrect as a matter:ofilaw -

-and should be reversed. . ..o

WHEREFORE, Appellants pray that this honorable Court review the record in this case,

including the variance application; VAR 352-2016, the Town Community Development

Department’s Staff Report and ;Recommmendatio

YREE el ol £

BZA public hea;lpgonVAR§52 201 ._,gAi)ipgl_iggt*s’ written request for interpretation by the

R RI

LMO Official dated Degember 14, 2017, the LMOQ Official’s written determination dated

February 2018, the record of the BZA” sh ring’O'% March 26, 2018, and the BZA Notice of

IR SETRNS A

Action dated March 28, 2018, the controlling sections of the LMO, applicable staté statutes-and

controlling case law and that the court:

1. Reverse the decision of the BZA and ifs modification of the determination of the
LMO Official; and
2. Order that the variance granted in VAR 352-2016 constitutes approval of a site

specific development plan for the subject properties and established a vested right in accordance
with the South Carolina Vested Rights Act, S.C. Code Ann. Section 6-29-1510, ef seq., to

undertake and complete the development of the property as two single family residences of four

3 The record before the BZA includes communications between staff of the Town planning

~ department, the Town Attorney, and elected officials of the Town before and after Appellants

submitted their applications for building permits that show that the Town planning staff and the
Town Attorney understood that approval of the variance established vested rights to build the
homes to the height shown on the submitted plans. See, e.g., email from Brian Hulbert, Town
Staff Attorney, to TC Gibson dated August 1, 2017; email from Teri B. Lewis dated April 21,
2017. The name of the recipients of this email are identified only as “Terry and Tammy”.

f.on VAR 352-2016 to the BZA, transcript of the
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stories over parking subject to the then éxisfing mum height of 75 feet above base flood

T by

ed AwardiAppellants theircosts 6f this action’ Blirsant 6

\"

Drew A. Laughﬁn SC Bar No. 3141
A tS S St Appellanits) PefitiGhgisss
P.O. D.rawer 211 19

BIFOEY (,,; {

’\. fvyl-'u

,,a
%

92
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_STATE OF SOUTH.CAROLINA .. . ). .IN THE COURT.OF COMMON PLEAS, .

)
v )¢ Civil:Action No.:-2018-CP-07-00784, .,

PARTN ERS LLC and MONTI
DEVELOPMENT HH; LLC;. . RESPONDENTS?;, TAMARA BECKER’S AND
RHONDA CARPER’S SECOND AMENDED
+ ANSWER TO PETITIONERS NOTICE OF

listitiszyers/épaslzlrar!,tv.s,a,»\
‘ APPEAL AN D PETITION

VS,

TOWN OF HILTON HEAD ;. +...4
ISLAND TOWN OF HILTON '
o HEADISLAND. BOARD:OF . .....
“ZONING APPEALS, TAMARA

.BECKER and RHONDA CARPE

. Respondents Tamara Becker andthonda Carper (“Respondents Becker & Carper”) by
) i W RN CRPRITT RLT LD 3P aus Yo sed ey et
and through the nder51gned attomey at law here submrt their First Amended Answer to the

- oflaw”’jld

mar“

I. The courts agree with the plain language of this statute: “In revtewmg he

questions presented by the appeal of a decision of a board of zoning appeals, the court shall

¥8200L040810Z#3SVO - SYId NOWWOD - 1404Nv38 - Wd €5:2 81 unr 8102 - 43114 )\'I'IVOINOHJ.OH'IB:.
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o
. -

matter ‘6f Taw™ Heltcopter

£ il

deterniifie* only ‘whéthér -thé decision”of ‘the board is correct~as' 4
'\

C: 1 65776'SIE:2d 753, 759 (Ct. App:

. s g -
Solutions, Inc v=Hinde;

2.

Horry County, 335 S.C. 209, 215, 516 S.E.2d 442, 4?}8 (1999), |

3. The decision of a municipal zonmg ' board wil

21"
capricious, has no reasonable relation to a lawfu“/l purpose

. . . . Can RE
discretion; an abuse of discretion occurs when a trial court

evidence or controlled by an error of law. Willidms v. Lexing”;én“(;”éi”ﬁ?zty’"iBoard of Zoning

%

i, o i

Appeals* 413 S C 647 651, 776 S.E.2d 749 753 (Ct App 2015)' Newton v Zonmg Board of

54
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mcorporate same herein by reference

[T E le \.

6.

[ l.\&-\,; i q,‘{

y‘—}:%z% :-.’*s:l.: L

" 1\ o .
AL S tig

7. In thls case, the Town of Hilton Head Island Board of Zonmg Appeals ( BZA”)
3 nH &

PEEFIIE ";*ai:«' RO

" The Determmatton of the Town Official was overruled because

A. There was no site spec1ﬁc development plan.

el R o B oeor vestomguel) A wifost :
The 2016 Variance did not mclude any variance for the helght(s) of

_{\L Lo N LA %U‘X, o~ . 3; ‘\%'rf;

o
ey

A

B UHRL 4 h

The Petltloners/Appellants had and have no vested ri ght to construct

EATTRIRS

$2 5 \;, R 1

bulldmgs on the subject site to any parttcular hetght

s L o P it SgLRtHnAN 10 6l Prgd esnitue soidne
The BZA decided that the Town Official’s Determination on butldmg
get ol 8 e §F @8 A R oS e tE R S KRR T I AR T S TR O
height was mcorrect and overruled to the extent that i would have
25 el ! :
perm1tted burldmgs on the subject site to exceed forty f ive (45) feet
ST ERCIRCIE R B BEE St SO o b i

c.t.-‘ i

RO NG RS S e VLU S-S Sl SO TN LA E RN

Apphcat1on of the Standard of Revrew to the Dectston of the BZA in the llght of

Appeal (whrcht was the record before the ‘BZA), leads to these conclusrons

s . - : ”

R I e T NP RL
T SR ORI

s dar . AESEISOPPERA

The Dec1sron of the BZA in thlS case is supported by uncontested

UTRETNIS TN ATt AT NI SRR VUL IS t0)

LYY

ev1dence in the Record and

lek.:x"u‘« "i‘r ‘r,_

vyt Tere vy d e sl
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FOR!A'SECOND DEFENSE
(Quallﬁed General Demal)

£iiy . f\aﬁ(;?' _u

12. Upon information and bellef Respondent ecker & Carper admlt the allegations

e 07 9 et b

Lackmg suff CIent 1nformat10n or knowledge upon whlch to form a belief as to the

o TRy )
I PP SO

PR e ia
S0 iR L

- AE(" e ST A :éﬁ,;- T

Appeal/Petltron the Respondents Becker & Carper deny same.

s 47 ool omtie Yy

it

the Notlce of Appeal/Petrtron except as to the last sentence thereof Lackmg sufﬁment

%. PRI B TPR

s bns b

15. Upon mformatlon and behef Respondents Becker & Carper admlt the allegatlons

- £ sty e «‘<f\-f\
it LR o ® ey s ey

set forth in Paragraphs 1 and 12 of the Notlce of Appeal/Petltlon. ‘

SR e

S
\

N

the Notice of Appeal/Petmon
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o

5
P

-7 +17. . Upon information.and belief, Respondents Becker & Carper adm_it the allegations
i:set forth:in Paragraphs 14, 15, 16,:and :17.0f the Notice of Appeal/Petition..
18.  The sections titled “Standardy oft;Review?: and..%Law/Analysis,” of the
. Petitioners/Appellants’: Notice 5of /Appeal/Petition, - represent- only - the: Petitioners/Appellants’
-opinions;of legal issues, to.which no response is-required:at this time. by Respondents Becker &
Carpelj.;'xj-;{_;-“;;_ Lorviegn astrean s Ol 3T G poude T |
o aninsEOR ATHIRDDEFENSEBYWAY OF FIRST AFFIRMATIVE :¢

'DEFENSE AND FIRST ADDITIONAL SUSTAINING GROUNDS
i e A e ,(LMQ-Xar-i_asscc»:épnliczltiontli@g!‘l.i.temengs}:—;::s:z;i»; BT DRI 0D

wis n alsansRespondents: Beckers& Carper--here.repeat verbatim::each of the foregoing
«;paragraphs of this First Amended: AnswersEtc. and-incorporate same herein by reference:.. .- .-,

% 421 120i gTheDecision,of:the;BZA-was not-an-erroneous, construction of S.C :Code Ann.:§

6-29-1520(9), because that; statute;is:to; be:applied;:by :the BZA, through,.and.must: be; read .in
rcontextwith;.S:C: Code.Ann. §:6:2951:540(1),-and the: Town of Hilton;Head.Land Management
-Ordinance (“LMO?) Appe.ﬂdil(igf:ligiAz);fé':‘5 £7 barang Ol oraieniagnd shrnre 7ok sl
sy au2b 0 8.6, Code Ann. §.6:29-1520(9) does define.a site specific.deyelopment plan” as
;a.“development plan submitted:to. a; local’ governing ibody: by -ailandowner .describing : with
reasonable certainty the types and density or intensity of uses for a specific piece of property.”
8.6 Code Ann; §:6:29-1520(9) (2013). rievix witar s woisiaed 100 redr ol o

17.22. yHowever, in context; 8.C. Code.Anm .§6-29:1540(1) further stipulates,: “‘Thc:form.

and contents of a site-specific development plan must be prescribed;.in- the. lhand;d.evv_ellopmc‘r}t
ordinances or regulations;”-8:C: Code . Ann.:§ 6-29-1540(1) (2013). s/

w5523, ¥ As applied 10, the, BZA, pursuant to the, aforementioned. statutory provision, the
“fbrr;l and contents” for a variance ;re defined in LMO Appendix ;"'I_‘:)~=_19».A, which prescribes the

“submittal requirements” for a variance application to the BZA including in pertinent partsf

5
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.....

ettt b Al A site plano[“Site'Spécific DévélopmeritPlari]’ at a ‘scale’of 17"=30’
acéliratelysshowing the*variances' reqiiésted -+ ! » HiltoritHead, 'S:C: LMO
o7 st siagnnd o Appenidix D-19IAYY (B017) bt Ltk andiiabe st

el e BT S Aritten natrative explainifig-indetail the Variances requested aiidhow the

vl annaederiteria Of[LMO] Section 41642-103.S:4, 'Variante-Review: Stadards; apply

to the request.” Hilton Head, S.C., LMO Appendix D-19.A.4 (2017)x3

i 2 4

RS

AL

= 219 5A%2:, 44 a3 quobtedsabove; to>demonstratevthat thex20167 Vatiance™Application of the
P Petitioriers/Appellants=for thessubject ptoperties (2016 Varianice Application” icontaified éither

» ther teqliired- ¢A) 1721307 site’ plari-atciirately “showing-any proposed-building height for the

“subjeet'propetties;or(B):a fiarfativeréquesting Suchya height-variance s saue -t (7 1b500
B s 25,4 wiThe Petitioriers/Appellants take the position” that the ‘BZA’S formet-approval of

e .the 2016 Variance Application also granted to Petitiofiefs/Appellants:‘a (Vestéd right-as to-a
maxiniuinbuilding height:of 75¢ above BFE-ufidér thé. LMO ‘and thé SGitti Carolina-Code. (See
LMO 16210202 “2017):2:LMO °§ 516:102105-42017)5-S1C* Golle. Anin: §6:291152010)
(2013)).68 20 v, AT DD RSy BRITAN T GBeaD Gt cuet el I D Seiancise
26.  However, the 2016 Variance Application féquéstéd;of the'BZA; and‘approved: by

the’ BZA Hilton- Head; SiC. LMO §41622£102:3:a (2017); Hilton Head, S.C; LMO §16-10-105

¥

- (2017);-S.C were onily these: 97 Wit G p meby T pepala s it 8 10 ahned Lo
i BL.eeVarianée from MO 1§ 16-5-103.D,~Adjacent 'Stréet: Buffers (regarding

im0 satbddkeahgles as Well), o L st e

g mem s P ERNTE R Lo gt g S
N o ER I o ot X T . QY E B . JROVIELH
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~Nothing.about.a.specific, height was requested,.or mentioned in the 2016 Variance Application,

or granted in the BZA’s Notice of Action on March 28, 2016,regarding the.variances: ..,

‘[a]pproval .of a. variance: authorizes:only the

<

R )

nders1.MO,:§: 16-25103.S;

sparticular-relief.approyed. It does.not.exempt the.applicant from;the:responsibility:to;obtain all

other approvals required by this ordinance;and.any other.applicable laws, and.does not-indicate

developmént approvals"undqg

sordinance or.any other, applicable laws aremet .2 LMO 16:2:103.8.5:2017)s o<

28

In addition; the.2016-Variance; Application submitted sketches of:a building on.28

-Bradley. Circle, not-on the, subject property;, 28. Bradley; Circle, and-now.argues that such was a
ssitesspecific idevelopment: plans-in, spite of the.sketches themselves :being.of-a.buildingon; the

wrong parcel of land. Gty

1529,

P

Neither,the: 2016, Variance: Application;nor,.the. Petitioners/Appellants” 2018

reinterpretation of their,2016 Viariance; Application-demonstrated.compliance-with.the S.C.;

Ann. §.6-29:1540(¢1);.or LMO:Appendix D-19:A..

30.  The 2016 Variance, Application.did, not comply. with. LMO; Appendix: Dz19:A4:2

-because that-Application did:not include.a site:specific.development plan,with:ascale drawing of

31.  The 2016 Variance Application did not'comply,with.LMO Appendix D-19:A.4:in
that Petitioners/Appellants did.not.show.that the wariances,would:noet be a;substantial, detriment
to:adjacent.property,or. the-public good, that.the.character.of the;zoning district-where. the,subject

properties-are located . would:not-be harmed by the. granting-of the:variancess=uritius 11eidus

32.  The Record sho“;vs that in making its 2018 Decisidn, here appealed from, the BV\‘ZA

properly construed S.C. Code Ann. § 6-29-1520(9) in context with S.C. Code Ann. § 6-29-

a7

2

59

$#820020408102#3SVO - SYIT1d NOWWOD - 1H0O4NV38 - NWd €52 81 unf 8L0Z - 37114 ATIVIINO¥LO313



“1540(1)%f the*South ‘Carolifia Codearid carrectly applied those! stathtoryprovisions with MO

Appendix D=19:A;as'a nidtter 6 £law >

The Deécision of the BZA%is suppdrted By the Record-and“evidence ‘before the

BZA, and’the BZA* Decision was ‘ot  erfoneois as “a matter”of 1aw; arid; therefore; e’ BZA

“Decisiol’ wasthot'reachied by any ‘abiise ofits discretion:

‘*FOR A’FOURTH'DEFENSE BY:WAY OF A'SECOND AFFIRMATIVE "
EFENSE AND SECOND ADDITIONAL SUSTAINING GROUNDS
wi(Lack of Vestéd'Right'as'to Height) =+ f

34, Respondents-‘Becker ‘& Carper- licrevtepeat’ verbatim® éach 6fthe *forégoing

i e pwd B ELep (1 e e o ben B Bonipitagofian el g e B feesmn Tee B TP s o baidadpes ok 57
“paragraphs’of this Fifst’Amended AfisWerFEté andiricotporate-saimé herein'ty féferente.

‘The LMO'particularly limitsithe scope dfinterpretation of Variarices granted:-the
sapproval ‘of atvarianceatithiotizes orly the particular feliéfapproved.Hilton'Hedd 26 MO

¥
S

v

hé*BZA?s foriner approval of the 2016 Vatiance-Application necessarily, as a
“mmidtter of ‘law, ‘contained: only BZAF approval fVariances related ‘1o adjacéit stréet setbicks,

adjacent street buffers, (and related, setback™angle' requireiients);' and’ ‘Contained-né BZA

‘vdriance approvaliof.any right to‘any proposed maximiutithéight:

1375 5 Whateverrightsiwiere vésted' in°the Subject: propertiés whéithe:2016° Vriarice

Application was approved by the BZA did not vest any rights to maximum height of ovét. forty-

five (45) feet-above base floodielevation: (“BFER).=

Forthiesé’ feasons;»as*a mattet 'df slaw; “the“approval“of-thé ‘2016 VaFiatice

Application could not Have legally created any vested fight ds o 'theheighe of dry developrients

on the subject properties: Thiérefore, thé BZA’s conclusionwas niot an error’as amatter-flaw. "~

o3 ; .
5 4 " i § ) SR
N &
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- FOR:A FIEFTH:DEFENSE. BY. WAY OF.A, THIRD AFFIRMATIVE DEFENSE
- AND THIRD ADDITIONAL SUSTAINING GROUNDS

.- (Subject Properties ] Restricted to.a Maximum Height. Pt
of Forty-Five (45) Feet above BFE)
= LrnE whier Jred i Sniatd bt Ygeniibe e w0ed] GRRIRals s A v ] S

39. Respondents Becker & Carper here repeat verbat:m each of the foregomg

S «an 4

Pettttoners/Appellants desxre to constructm the zonmg area of the subject propertles is restrlcted

3 TR ' AN ot b sstlen deneiaat i S e
; paragraphs of thts F 1rst Amended Answer Etc and mcorporate same herem by reference

‘ ( { f PR ‘l- 3% ] ‘- '\vwi,»: i Sie

. 40.  The maximum hetght for any smgle famtly dwelhngs the type that the

,‘-‘",‘_3'}5;7 \ R b " g RN WERTR TS TR0 S SIS L Sl

Hilton Head, SC, LMO 16-3-105.L 2017). -

.““7
EEVE ST TeT T ot ABBE L B 7

41. Ordmance No. 2016-07 was adopted on May 17 2016 well before the

. S sy
Sy ariaddiloen & NSRS 55 {i"! sl g satrgrn -

Petttloners/Appellants apphed for the bu1ldmg permits for the subject properttes

WY ad ta peliandrastod oada
I 42. At the BZA hearmg, the Town Official changed her orlgmal February 2018
t,‘: EDRNEE .‘,.}: ';iz.. X ,{r 'E"ﬁ "'1 i“q»..sf«l '"5,“:‘: “"ift‘ c': 308! z:?:\:{’,

Determmatlon requlred the alleged vested right, for bulldmg helght of the Petlttoners/Appellants

' zoé Vet auiteagio sweooe w wt ael mwagole o ez b S

W 1t1ple times. Regardless the Petttloners/Appellants had no prtor variance for height, and had
At . . .

7y 3 Vivsod 0 M8 EOTRaNEL IR "‘“ RS R R It 13 B

no vested rtght as to hetght resultmg from the approved variances, and the butldmg permits were

"f oo I BEEN S,l S

granted to Pettttoners/Appellants substanttally aﬂer the enactment of the Town of Hilton Head

. .t';v.'.'iv‘ (N.t i* i RV \1

"-‘.‘i‘ Mt S

43, For these reasons the BZA’s determmatlon that the bulldmgs to be constructed on

correct as a matter of law T
FOR A SIXTH DEFENSE AND FOURTH AFFIRMATIVE DEFENSE
AND BY WAY,OF, FOURTn ADDITIONAL SUSTAINING GROUNDS

44. " “Responden

: N AT . :
paragraphs of this First Amended Answer, Etc. and incorporate same herein by reference.
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subject to a proposed ordm ce of i Mo’ 'ore’t ari*forty-
@Tm 'd F b3

2. Afﬁrmmg the subject 2018 Decxsmn of the BZA and its modlﬂcatlon of the

8 way sty ot Wil e L AZA LR B
. sub_lect determination of the LMO Ofﬁmal and
: i T fenigln s begosds ler 810 o0 f oo gehiee A s
i’ 3 Ordermg that the 2016 Varlances granted in VAR 352 2016 d1d not constltute
T 23 i gt bt brogyns :

Lt s Sl
[ '*i v "i

}
1% 32

Respectfully submltted

JOHNSON & DAVIS PA .

Bluffion, SC Johnson, Attorney at Law

June 14,2018 . B . The Victoria Bulldmg, Suite 200
B T R R I T T AR M’lOPmckneyColony Road *
i L Bluffion, SC 29909 .
B (843)815-7121
barry@jdwpa.com
10
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i
e

) IN THE COURT OF COMMON PLEAS

) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) C/A No. 2018-CP-07-00784

BRADLEY CIRCLE VACATION
PARTNERS, LLC and MONTI
DEVELOPMENT HH, LLC,

NY 8102 - A3114 ATTYIINOYLO3T3

)
)
)
)
) &
Petitioners/Appellants, )  RESPONDENTS’, TOWN OF HILTON;
) HEAD ISLAND and TOWN OF HILTOY
V. ‘ ) HEAD ISLAND BOARD OF ZONING3
, ) APPEALS, ANSWER TO APPEAL OF§U
TOWN OF HILTON HEAD ISLAND; ) THE APPELLANT
TOWN OF HILTON HEAD ISLAND )
BOARD OF ZONING APPEALS; )
TAMARA BECKER; and RHONDA )
)
)
)

CARPER,

Respondents.

COMES NOW, the Respondent Board of Zoning Appeals Town of Hilton Head
Island, reserving all rights to amend this Answer within thirty (30) days pursuant to Rule
15(a) of the South Carolina Rules of Civil Procedure and reserving all rights to include in the
Answer any defenses and/or objections under Rule 12 of the South Carolina Rules of Civil

Procedure, and reserving all rights to make any motions under Rule 12 of the South Carolina

$8.00.0d40810¢#4SVD - SVAT1d NOWWWOD - 1H04NY3g -

Rules of Civil Procedure, answering the Appeal of the Appellant as follows:

FOR A FIRST DEFENSE
(General Denial)

a. Any allegation(s), paragraph(s), or statement(s) not hereinafier expressly
admitted, qualified, or explained is/are deemed to be denied, and Respondent demands strict

proof thereof.

b. That the Respondent is not required to respond to any administrative

paragraph(s) that re-allege(s) foregoing paragraphs or allegations, but, in the event Respondent

64




3, 118 required to. make such a, r,qsponsc,.,g{csp.qen‘dqenther_eby;de;ni_c,s the same and demands strict
AT VEE n f\iz PN N L T S AR A »~.§>l'::: PrTR ) \_.r,;ﬂxu.g;‘.,),. i L

.-proofithe reof

s
N .fsvu

we st g o ¢That- the'Réspondent -is~not ‘required 10 frespond™to” any' administrative

it to ~iparagrdph(s) that-doés ‘not"set ‘out facts ior:démand relief but,:in"the:event Respondent is

- wreqiireditomake such aresponse;Respondént hereby denies the same and-demarids strict proof

w lar

tﬂrequ d to réépond to any‘ paragraph(s that state(s)

& N
i

That th Respon ent is no

.v\x,“

10 b

b 3y

legal‘ conclusfon but i the event Respondent“ is req

the same, Respondent hereby denies said allegatlon(s), paragraph(s), or statement(s) and

g
4

ERAES SRR

SER LI W LMD Al AT MG
S ) R

STEEe

- SVI1d NOWWOD - 1HO4NY3E - Wd §1:2L 21 Bny 8102 --a3id ATIVOINOYLOT 13

U pon infonnationa’iinﬁ bell‘éﬁ%PQal:zfgraphs a tﬁ%ﬁfg?hﬁd nf‘tli:ég Kﬁbéf[ant’s Appeal are

#8.00.0408102#3SVO

PR HEZT N S ‘\’ Vi oo ; 3
" admiinistrative” paragraph(s) only, ahd“"thére?oref do niot require a response from Respondent.

. . . s e Sk Ty €0 e DL gk npnse T .
However, if Respondent is required to make Such a respoiise, Respondent hereby denies the same
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w it meacedy setmo pliene e s e e 2 s gy i Femiarr e b
* In’ responsé 6 the“allegations *contained™in’ Paragraphs 3*and 4 of the Appeal

Respondent admits that the Town of Hilton Head Island is political subdivisict Sfthe State of South

Carolina, as:defined:in S:C:Code,Ann.Section:15 -78:10,:et seq;(South Carolina Tort Claims Act), ;

8102 - @313 ATIVOINONLDTTT

an_d?:that;-the@own ofHilton Head:Island Board; of Zoning Appeals:is a:subdivision of the Town of

Bny

L

,»»Hllton:;Head Island;asidefinedin:-S.C.: =Code . Ann.Section. :6:29-780,+

et

S5

:$€q., which is the

cl

“ governmental entity dE:signed to make determinations concerning the provisions:of the LMO and tog:

Nd

peals of formal written mterpretatlons of the LMO by the.Town s LMO Official. Respondent '

Ny ﬁ:f} ‘i; 2% M"‘>‘§4’“\ NER ﬂn‘»i‘}}u’ B PO

atlons contamed in Paragraphs 3 and 4 of the Appeal and demands strict

IRAY a 33 DECL i‘_),}i‘»!"‘v) H

- SY37d NOWWOD - 1H04NY3g

In response to the allegatlons contamed in Paragraphs 7 8, 9 and 10 of the Appeal,

™ iy
Bta et e »\

¥8/00.0408102#3SVD

nd 10.and demand stnct proof thereof at trial.

pnp E o Fari iy e B T

7. In response to the allegations contained ,i‘?»Rafag{@Rb J%Q{f thf’ égpe]lant’s Appeal,

;;Respondent admlt~ that the parties to the Notice of Appeal and, Pe
T & Jf z»%-% . M‘.;

and Restrictive Covenants, and so.much p,ﬁ.,th,e, Jfemaining allegations contained in

Paragraph 13 of the Appeal which are consistent with documents, of ‘pnbl:iqirqcord. Respondent

denies the remaining allegations contained in Paragraph 13 and demands strict proof thereof at trial.

66




3 Lo, o7 cOntained in: Paragraph 17; of the, Appeal-which are consistent with documents:of public

ol PRI

et - 8e. . Paragraph 14,15 and 16 of the Appeal contain no.allegations against Respondent, and

it therefore no answer isrequired. To the extent an allegation of fact is-alleged; Respondent denies the

- GEl'll:i ATIVOINOYHLD3T3

same and demands strict proof thereof.

ati e 9 1o Uponinformationiand belief, Respondent.admits.so much:of the allegations

record. Respondent denies,the remaining allegations,contained in Paragraph 17.and demands

strict proof thereof at trial.

rralpneeest el il s fFORATHIRD DEFENSE ¥
(Failure to State a Claim)

10.  The foregomg demals admrss1ons and afﬁrmatrve allegatlons are re- alleged

as 1f fully repeated herein.
‘eih has wac ath W

B 2oyt oaed wnoe nunld oideonnt sed np s Ha ol had (o

requests an appeal and pre- lltrgatlon medlatlon not that the Board acted in an arb1trary and

IS T}

erroncous manncr.

Lt ¥ ORIERE L8R U FOR A FOURTH DEFENSE
(Decrsron Supporte,d by Some Evidence)

¥8.00.0d40810Z#3SVO - SY31d NOWINOD - 1404Nv34 - INd §1:Z) L1 Bnv 8102

12.  The foregomg demals admissions, and affirmative allegations are re-alleged,

}"'t‘?“» W R

as 1f fully repeated herem

i'-3!13} <! The Court has the power to review the appeal and determine whether the
ST TR

board-riade the correct'décision as a matter of law The Courts have found that the factual

e

ﬁndmgs of the j Jury will not be disturbed unless diteview: of the record drscloses that there is

no evidence which reasonably supports the jury’s findings.” Vulc"ai‘r'\ Materials Company v.

Greenville County Board of Zoning:Appeals, 342 S.C. 480, 536 S.E.2d 892 (Ct. App. 2000)

67



: Zoning:Appeals Town'of Hilton Head slahd’s decision: 4

conclusion.

Gl dhthe fRstant casestie Bodrd bf Zoiing'Appéals Town of Hilton Head Island

“had-diiiplé'evidence’to 'dény the variaricerequestand the Couittsliould uphold thé Board of

Apre satoymdy Lo

E“:*}:\, TG m"\‘hi . “‘ i"

VDated thls 17%_day of August ) '2018‘

proper.

By:__/s/ Gregorv M. Alford
~ Gregory:M.: Alford (6932) «
. , Post Office Drawer 8008 .
7. Hilton-Head:Island; SC 29938
(843) 842-5500
: neAttorneys: for the Respondent

{ilton. Head Island; South‘C;arq_li,r_laﬂ.»_ i

e S R RORS XY AN Rty

68
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LR O Y VI R TP P U B PR S P TS P
§V EREHT SR R § AR NS IS £ T RN BIEENCERS SENLES RN A2

STATE,OESOUTH CAROLINA, :: . ...t Jos s . IN.THE COURT OF COMMON BLEAS -

COUNTY OF BEAUFORT - ) +CIVIE ACTION'NO.: 2018-CP=07-00784-

ENEANRVE I3 S N[ SER TN s Ehtete SEE N EE 2 et T
BR;;\DLEY CIRCLE VACATION RCUR SN S S . o
PARTNERS, LLCand MONTI ) 777" Ha

Petitioners/Appéllants, + % FR—

PETITIONERS/APPELLANTS’

"NOTICE OF MOTION AND MOTION
TO ALTER OR AMEND ORDER

RECEEN

TOWN OF HILTON-HEAD:ISEAND s

sbtow gaibo st b :
BOARD OF ZONING APPEALS,
TAMARA: BECKER and RHONDA - : B SR SEes
CARPER . e n |
deeLandy i slogs el b QOBRT CBD Kaniie ¢ R ke SNy

)
)
)
)
)
)
)
)
TOWN OF HILTON HEAD ISLAND, )
2)s
)
)
)
)
)
)
)

TO: BARRY L. JOHNSON, Esq., Attorney for Respondetits Tamaia Becker and Ronda™ 1

Carper (heretofore erroneously referred to as “Rhonda Carper and o
' GREGORY M.'ALFORD, Esq. Atiorney for Respondents Town ¢ Hilton Head Island

Lt -and: T Town of Hilton Head, Island Board. of Zoning Appeals T T N e b

YOU WILE:PLEASE TAKE NOTICE that Petitioners/Appellants-Bradley Circle: i+ @i

Vacation.Partners; LLC:and‘Monti: Development HE; LEC:(*Petitioners”); by:and through their

undersigned-attorn€ys, move pursSuant to'Rule:59(¢),.SCRCPfor this Court tosalter or aniend its.
Ordeft.filed.on November 7, 201:8. s v =i s wr =y bimctiee o oo o0 B e o st i e

The grounds for this motion are that based on the pleadings filed in this matter, the i &

arguments-of counsel; and:the.certified record of the:TFown:of Hilton Head Island Board of

Zoning Appeals (“BZA”).presénted to the Court; together with any supporting motions;: "= .*

69
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memotanda, briéfs, and thé applicable Taw on thesé issues, the' Couft’s Order errédand stiould be
altered or;amended in the following respects: R S VL P A S SRS S

l. The Court erred in affirming the Board of Zoning Appeals’ interpretation of “site

specific development plan.” “Site specific development plan 1s a term deﬁned by S C Code

Ann. Section 6-29-1520(9). The BZA’s mterpretatnon which was in‘direct: confhct With the' =+

interpretation of the Town’s LMO Ofﬁual, was en;oneousgg_ amatterof:law;. ...

development plan as defined by S.C. Code Sectioni6—29—1520(9) when the applicationcéescribec'f

a development plan for the subject properties that §nowed the types and density or intensity of

£

uses for the speci'ﬂc properties. The BZA’s finding was in direct conflict with the uncontradicted

ﬁndingﬂof.,the_,T,own;’._sLMOwOfﬁcial.‘

‘ _4.g The Court erred in finding and. concludmg that approval of the varlaneea VAR

EOIRE R ,j.

352-2016, did not constitute approval of-a’s E”spe’c’lﬁc"dei? opm‘ént'ﬁlan‘for ‘Cotmplétion of two

homes of foiir full:stofies-over, parking:ds:described iri the-variance dpplication. *« "+
woe i#Ssne Fhe Court-erred in finding that S.C: Code Settion.6-29-1520(9) and/or LMO: ;-
Appendix: D-19:required-that the Variance application; \VAR:342:2106; specify the exact:height ::

of the homes described in the application in order for the applicatiofi t6 contain.a Site specific:. <2

developrhent plan.:s: «

%6.y:2 ¢ The.Court efred by finding:and:concluding that approval of the variance.; .- g

application,; VAR:342-2106,-did-not establish.a vested right to-undertaké and ‘complete the two ..

70 .
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) spemﬁc develoi)ment plan

7. The Court erred by overlookmg or dlsregardmg the undlsputed testimony of the

Town’s LMO Ofﬁcial-‘thétﬁthe}\‘/}i'rjanc,e' Tabplic"atifo’n iVAR{352:2106, déscribed twohomes.tdibe

VROAET

8. The Court erred in con51denng the’ aiﬁsence of an’ appllcatxon for'a helght varxance

AN,

to be a material fact. BN

'Y"s"f:y"- N R ﬁ“‘,

: H 3t
cA ARS8

9. The Court erred in finding that the varlance application, VAR 352-2016, did not

10. The Court erred in ﬁndmg that LM@ A‘f)p‘e‘ndlxﬁl) 19 A 2 and A 4 define 's1te :

v ’-‘7"“?7,5{’ {v935 ~mBieid

Tavehdt r 4 3 LB

11.  The Court enéd i consndermg ‘the absence of an appllcatlon for vested nghts to

be a material fact.

A~ Laughlin: SC'Bar No. 3141
Attorneys for Appellants/Petitioners
PO Brawer 21119 s
Hllton Head Island SC 29925 11 19

;,‘. 2. F NNE 4
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Barry Johnson_
= - FEENS e e vy ! B EE I S BESH SR §f—‘ﬂ-k%£ BRORLTURUIEN SIRIE INTE A 05 e
" From: . eﬂledonotreply@sccourts org
: Sent: il se iy R o i Wednesday; November07,:2018:10:31 AMY -+ L4085 ekt g R
~ To: Barry Johnson
f Cc: Gay Reed A L
“  Subject: ' Courtesy NEF RE: 2018CP0700784
4 e o R i WL e, SR e D oad
3 e IMPORTANTNOTICE = READ: THIS ANEORMATION k0t 7 e
o . NOTICQ QF ELECTRONIC FILING [NEF]
1 ‘\ FiERNTGOY {1 RRED IRV CRE g L0

A f-'mghasbeensuhmlﬂedmthew"ﬂR‘E201801’0700784

5 Official File Stamp: 11-07-2018 10:30:17 AM | gl e 3t o

2 Court: ~ CIRCUIT COURT

nd i MU DO ey

FSEFARY ) és—}ieb‘ﬁ:vpiégéR oy f'}{i" :‘“‘p tod I n YOPTS Ban \

Beauforr

Bradley Clrcle “Vaca‘t‘lon Pe.‘rtners Llc plamtlff et al VS Hﬂidi{ Heard Island
saieh boA haw 5ol OWNLOLD, defendant; et:al:; :

Case Caption'

; i 1 J boaid i
5 Document(s) Submltted Order-Appeal/Petlton Denied, BZA 3/26/ 1 8 DCCISIOl'l Upheld Order/Other
. Filed by or on behalf of: Marvin H. Dukes, III ; s - =
= Note from the Court S et 3IIfrve revrewed Mr Laughlm s,suggestlons T it
f LR R B RNy B By RS- RE 1Y 2k ROORH S G e a

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:

Gregory Milam Alford for Hilton Head Island Town Of, Board Of Zoning
E, Appeals Hilton Head Island Town Of

; Bnan Earl Hulbert for Hilton Head Island Town Of, Board Of Zoning

° 'Appeals Hiltoh Head Tsland Town Of

Drew A Laughlin f »Bradley Circle Vacation Partners Llc et al

B LR

hnson for ,Rhonda Carper Tamara Becker

¥820020d0810Z#3SVI. - SYI1d NOWNOD - LHO4Nv3d - Wd QO-ZIL /1 980 810Z - A4 ATIVOIf 0dLo313

ey

The following people have not been sei'\"ed'ielectronlcally by the Court. Therefore, they must be served by
traditional means: .1 s 000 the fegn Yaeld gon

~~~ CONFIDENTIALITY NOTICE ~~~ Thrs message is mtended only for the addressee and may contain
information that is confidential ;If you-are not the_ mtended recrpxent do not read, copy, retain, or disseminate

this message or any ‘attachment. If ¥ have Teceived this 1 message in error, please contact the sender
immediately and delete all copies of the message and any attachments. ’
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e

STATE OF SOUTHCARQLINA, ;s 2 <IN THE COURT.OF COMMON PLEAS,

COUNTY OF BEAUFOR/L;: 3 15, o wi SCIVIL ACFION. NO.:: 2018-CP=07:00784-

SR

ST AT P ».;;wr,-. S opey SIRARY) g Setor
S SRR L R L R

BRADLEY CIRCLE VACATION -

PN e L gt peiek HETRE T
P 4‘,4,&,};&{‘ .‘....,‘,, Lol LB 80 LM ade b

.“

5 A L I";;“‘ff.;:‘l L # ¥ i \ﬂ'“ T
PARTNERS TIC and MONTI g 3
DEVELOPMENTHH, LLG, . 1c v~ oda £ wd il nad o
svmngoln can oPétitioners/Appellants,: o bl ame e e b s B T sk 20 H

MEMORANDUM IN SUPPORT OF
. 2 PETITIONERS” MOTION TO ALTER™
OR AMEND

DO L DD DO LT g By BT

ERITOE R

[ P
‘”\./ R \_z e
i z P

TOWN OF HIt'TON HEAD ISLARD;”
TOWN,OEHILTONHEAD ISLAND, .,

BOARD OF ZONING APPEALS
TAMARA BECKER and RHONDA

vvv\-/v

o
:
4
B
z
e
e
|
Jr
>
Nt
2‘
=
S

B R B T R e i I R T T T .".:.;"g)‘;«" I Iy

[N - 2% * WPk Taeamoantes b h.x IS SIS S ;-»;’ \wwsr.':.v;»; e
e W et v I RN G AMTTUR NSNS T LT p B OTRORIEDT 4y

Petltloners/Appellants Bradley Circle Vacatlon Partners LLC and Mont1 Development

- ] N « \ ' S ok oy R
ftatemd sg 10 1 GIRLAA L A Y 18 sr*f, IR ARt

HH, LLC (collectively heremaﬂer “Appellants”) stibiiit this memorandum in support of their
Mistion o Altér of Aftnend this Cotif’s Ofdér € November 7,:2018 (“Ordérn) ™t 345

w0 Thig Order affiriried & décision’of the Towiiof Hilton Head Board ‘of Zoning Appéals’ **+
(“BZA?ywhich ‘overriiled an'intetprefatioi of the Towi’$ LAnd Mandgerment Orditiaieé -
(“LMO”) by'the Town’s LMO' Official thiat Abfaé'naﬁf's“ hiad vestéd rights to biild "twa”s‘iﬁglé- St
varidiices that Had béeriapproved by the BZA, VAR 352:2016, iricluditig the right t6 build the "
homesitd fhie makimutiblilding ticight allowed By thie EMO Whéii the vafiances wére granted;

uriaffectéd by subsequently enacted ordinances that'would; but for Appellants’ vested fights,” -

73
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P
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I

R

B
B

3G TED s AL VT T Y vy gy A ! ALTU RN TUEVE L RS P N A E
rediice the maxitmum alfowablé Height of the homes. Appellarits submit that the'BZA'decision *
was:controlléd-by an efror of-law and shéiild be reversed by this Courti.i i ~uu

Even though the applications described and deplcted a plan to build two single family

AV T

E\??l"’% el

on the properties, and otherwise complied in all reépccts with all subﬁl‘igsion 'féqnii rn"'ef'rlt‘s‘,"the"
: {
BZA deCIded that the plan descrlptlon was msufﬁcnent to constituteia ‘siteispecific development

AL DR H

’}A\i

ordinances enacted after approval of the variances that reduced’-mammum allowable bull ng* 3

height from 75’ to 45°. . MO

The BZA was not at liberty to create its own definition of what constitutes a “site spemﬁp
development plan”. It is defined by South Carolinaf and codified in S'C. Codé Ann. § 6-29-
1520(9). The development plan described in the variance.applications was more than sufficient

to constitute a “site speclﬁc development plan’ as deﬁned by state law.

The varlance‘appllcatlons,? VAR 352-2016, met all LMO ysubmlttal
; requlrements ;

At the outset, it must:be.recognized that the variance applications.were reviewed by:both;

the Tow.

tanning staff.and the BZA and were; found;to,meetiall:of the submittalrequirements

of LMO Appendix-D;19, mcludmg the reqmrements descrlbed in Appendix.D- 19 A2 and D=1

R

19.A.4;, These facts are.established in the record and are uncontroverted., There is.absolutelyino ,

evidence in the record;to.support:Einding:of Fact C. of the-Court’s Order of November-7,2018;-.;

that *Appellants/Petitioners never filed with the Town or the BZA a site specific development : .-

plan (“Site Plan”).for. the subject property, cqntair.!ing:therel¢m¢n,ts required-by LMO Section -

74
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its, Qrder. The variances applications were reviewed and;approved..lt cannot.now.be said thats

the applications. failed to;meet;the:requirements:for-their;submittal.for-review:

2. Approval of the variances constituted approyal:( -of a_site, speciﬁc~devel0pment
plan and established a vested rlght to undertake and complete the development of the
Bt L prOpertytini accordaiice with theplan‘deséribéd intthe appllcatlons. 3

T o .i“ I TR

LMO Section

s by el snay e tad Bt o bk po o e fapoitiig
12-102.J.1.a provides “Approval ... of ..."a Varianée shall constitite

2 g 7§ Tt ;
‘in aééordance’ wrth

2l gee

s sy
ent plan that establlshes a vested

o
=}
"U

[

S

<5

.’."_

=

...i

9.

iy

m
5=

o

<]

| ot
=

PRt

P i 4%,”,#,1

obtam a var1ance ‘an apphcant must submit informa ion to escribe

Ay d sl

the subject pr perty if the var

i
SRiT 2

LMO{’Aﬁﬁ ndix'D-19'i to 1nform ‘the’ Town ofthe appllcant S p

ubmltytedwit\b a local govemmg

) asta development pla

Tt sk N3 *“t‘*’**"" {air

body by a landovy{r}l!e S bhg with' reasonable certamty the types and densrty or intensity of

S ar)

A“The plan may':be in the form of, but is not lrmlted 10,

Tl . ¥
% : RO

followmg plans'or approvals planned unit development subdlvrsronbplat, prelitinary or

be¥ LY R i

BT
and-use approval desrgnan

Fy .
iy adatiad

LA

courity or munfé’lbblltﬁ” (éniphasis added)

RET S
SRR e

)alrw\

Thé submrttal requxrements of LMO' Appendlx D ] set forth “what the Town requlres

44:\;

N

Yig

et pla For devélopmerit of the propertgyfrf th

2
Lo : 03, Jn 3] ‘u#.ww DAL Bp AT

i v
variance is granted A am itis beyond argument that th'e Variance applrcatrons were rev1ewed

and approved and therefore fully satisfied the requlrements of Appendrx D- l9 The applrcatrons

75
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horiies of four stories over'parking-onitwo specific lots)-located on the properties in' accordance’

o

with specific site plans:¥Approvaliofthe variancesiestablistied:that-Appeliants had:sufficiently’:

’development- 4

6150 s : e 8 X FEIT
i

descrlbed thesplanifor:
Feiad ¥
The BZA: comm ttted»an error of. lawswhen it disregarded-state. s{tatttto__rfy;ﬂl_ayg and required

addmonal mformat1on or detall not requlred byuetther S.C

PR K A

Code Ann -

* R S}

the Town.LMO. An. exact helght‘spemﬁcatxon of homes was not necessary to descrlbe w1th

i k) 3

reasonable certamty the types.a and densnty or{mtensny pﬁf

WV I A BIOLTNE HiEa

were g nted or to satisfy th
10 HE OIS D YT R
vanances estabhshed a vested right to build the two homes as descrlbe . € Lo
EELIUVIONE BIS G SRDNURY USIIEY B S eyt il
b
application. . Onse thatyvested rieht, Wtb‘hedppe”tdlpmt P wepotw s

subject to.the later enacted changes in zoning or reductions in allowable helght
R DNNUG BN OBl SRR 0 BINsTE T SR el o 2

dmat

exactly wh would be developed 1f

BINT, RS 7

pposed the apphcatlons knew what would be butlt on, the .

W 3
ot "'\

1dentlcal homes of four storles over park'ng

v
GELEE SO0 \ah”é W s»-i‘* S

ighb thoeﬁlt,llzebsigh}., e

those completed homes is approximately 52 — 53 feet above base ﬂood Eve one understood

.~_" 215 U

i

that Appellants plan was to bulld two addltlonal homesnsubstanhally 1dentlcal,to the three that

REATR Y]

3
<

r‘.px. <

levatlon drawmg of one of thosei

E'*-;».J

base ﬂo delevatlon as wa perm1tted at h t1m‘

B SF \) .a.:l'* 3

! In the real world apphcants for, vanances generally don t yet have detalled constructl n plans for bwldmgs that )
can t be bwlt uniess the variance is approved '
2 See, e.g., Certified Record on Appeal, pp. 235 - 254
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three previously approved homes was included in the variance applications as a depiction of

what Appellants planned to build on the two lots for which the variances were requested.

: CONCLUSION‘“

b

The BZA s decision to overrule LMO Official’s mterpretatlon and to deny Appellant’

vested rights was controlled by errors of law/and was'witheut:evidentiary:support. The‘decision

the BZA.

LAUGHLIN & BOWEN, P.C.

By: s/DrewA:Laughlin~ =" oy

Drew A. Laughlin, SC Bar No. 3141

’ Augfneys fo A\ppellant /Pétltloners -

LI w55 P:OvDrawer 21195y 2T
e on .+ Hilton-Head Island,;SC-29925-11:19 3
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7BRADLEY:!CIREGLE “VACATION :
- PARTNERS, LLC and MONTI

W o N O

2018-08-23 bradley final transcript

A% -7 PRAFE DALY LR

[T

State of South Carolin [
e “14th Judicial Circuit
No.: 2018-CP-07-00784

)
)

DEVELOPMENT yH LLC

Petitioners/Appellants,
NONLE S T _;jp'_;f-;“‘j: “hy,; x

Y

VS.

TOWN OF HILTON HEAD
ISLAND, TOWN OF HILTON
HEAD ISLAND BOARD OF
ZONING APPEALS, TAMARA
BECKER and RHONDA CARPER

1488

3

)
).
)
)
)
)
)
2
)
J
2
)
)

Respondents,

NPy
W&

borah s. Thomas,

er and Notary Public in and

Tlina; said hearing held
Dukes, III, Beaufort

County Master in Equity and Special Circuit Court

Judge in accordance with the South carolina Rules"of
Civil Procedure, at the Beaufort County Courthouse,
102 RrRibaut Road, Room 212, Beaufort, South carolina

on August 23rd, 2018, at the hour of 1:31 p.m.

DEBORAH S. THOMAS, CVRM
156 Argent way
Bluffton, South carolina 29909
(803) 206-7390

Appearances
Representing the Petitioners/Appellants:

Page 1
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+2018:08-23¢ brad]ey finalitranscript
DREW A. LAUGHLIN ESQUIRE
Laughlin & Bowen, ‘PE =
Post Office Drawer 21119
Hilton Head Island, South Carolina 29925-1119

drew 1augh11n@1augh11nandb0wen com

Representing;the Respondent Town of Hilton:Head
Island, Town of Hilton Head Is]and Board of Zoning
Appea1s _E iy

GREGORY MILAM ALFORD, ESQUIRE
Alford & Thoreson, LLC
Alford Law Firm, LLC e
Post Office Box 8008

Hilton Head Island, South Carolina 29938
gregg@a1ford1awsc com

Representing the Respondent Tamara Becker and Rhonda 3
Carper:

BARRY L. JOHNSON, ESQUIRE
Johnson & Davis, PA

The victoria Building, Suite 200
10 Pinckney Colony Road

Okatie, South Carolina 29909
barry@jd-pa.com
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EXHIBIT INDEX

" (Exhibits retained by

Clerk of cCourt.)

NONE PROFFERED

This hearing is conducted in -

accordance with the South carolina Rules of Civil

Procedure.

JUDGE: DUKES"™
we'reshere in 2018-CcP-07-00784.

circle, et al versus Town of Hilton-Head.’!

Good afternoon then.
This is Bradley

PThisids

an appeal from the HiltoniHead:zonihg:Board of:-

Appeals.

page 3
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v THH, LG

2018“>8,23_brad1ey sfinal.transcrip
Y .,Laugh11n,.happy<to ear; from you,

:3’

g
2

.....

I represent. 'F‘.’.t_!?:ﬁ?ee“:E!'JQF!%ES/_.;APF?.GJ-" antgz.;=$z:adise>{,-§

»Gircle vacation Partners, LLC:and Monti Development

his.is an-.appeal.from.:a decision ofthe

w7 Town-of . Hilton Head Board of-Zoning-Appeals.in which

s.they overruled :a.LMO sinterpretation made ‘by.the LMO.

official:-of . the town: 4. .isar @56 aosew

neighborhoad, of \Hilton:Head ;Island..Their

;predecessor in.time:-=sand-they had previously: -

ithey've ailso;developed three; other; homes;-on the same

street with essentially the same configuration that
they're trying to do here which is to say four

stories over park.

predecessors:dn title to;the. property :filed:an;-
application:for.variances pertaining.to. street.side

setbacks;.;setback ;angles;:iand that: might: have.been

“or At butythere.might have-been:r- - . f:i:0.. o

wiv oo+ UNKNOWN: SPEAKER:: Buffers.. -....
MR. LAUGHLIN: -Buffers.;:The = and

that-was.on:February 26;:2016..:.0n March 28, 2016,

.- the BZA approyved-: those variances. -Now,:in-order to

obtain a variance, you have to submit.an application

.+ and.you- have to:..submit: certain things including a

Page.4

it

%}

e

&



-0

_2018208-23 'bradley final trafscript
12 ¢ sité plan andvatnarrative-dnd-things®like that.

13 Essentially, you've got to tell the town whatiit is =~
g

14 - ~-you'want-toido<with 'those varidnces. what you want i

15 to *devélop “6n that'property ! *9whicéh wesdid
16

17

o

i

‘venil ian*appeal -~ -couft iof dppeal-was filed for

wiisthe grdAt e thosevariancess “An dppeal was filed ‘!
18 <1 fiai A rany féUEnt Fin April of£20164 I May “of 20167 town
19 & ¢ éouncill sadoptéd ‘a ‘dnendment $%€o sthe {1dnd andgement
20 ordinance which included, afiofig 6tHer “things; ¢

21

Féducing <the “maximiim *Height "that+a *hdme could be &
22 built-onsthe property from 757feet to 45 feety

23 73 Two iGN ths Slaterin July 6F2016; e ol

24 “-appéalof ‘théVanidnce was settled? Theérewdsta
25 “ad séttTement dgréénéntrentefed inte fwhiich: fncluded
SRR PR Sar 1y ¥

e = . "
I FUE D fhaer 4
EAVE NI AN

restrictive covenants which were filed of record and
the appeal of the variances was dismissed.

By the end of 2016, beginning of 2017, the
matter=of ‘thé' height of‘homes -in‘this: neighborhood

had" become *+“*Had: ‘reached’ some’ hotord ety:4n thet

O 00 N O VI A W N =

FEmediEL T AugUSt 15,2017 iy el Tehtsubini tred ot g
“applications for building® permits:torbuild:to::
residential structures’ of-four:stories over?parking
exactly as‘they had been:described in the
10  %:sapplication for :the variances.- -
11 Sioinsl <JUDGE! DUKES: 7 Now, Hthe variances: -
12

o
> W

weren't height variances. “Theése; at” the time:you

applied the -—= =

s TH

st

Page 5
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L. UMR.LAUGHLIN:*® " TheFeé was no-need for
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-2018-08~ 23 brad]ey3

e a he1ght v , we B
| OUDGE QUKES: GOt Yo e it
o MR: LAUGHLIN:: - We were: o we;) &

40y Submitted with. the application for;a variance, they
were not to.scale. :They just.simply.showed a. .
drawing, of, homes, four stories.over parking and the
effect of the variance -- requested variance of the
setback angles on those structures.

JUDGE DUKES: Okay. So nothing was

& is
e 7 %
. . kS
il i &
B e ¢ ~

«s.fequested,or.granted. at, the.time,of;the original
variance with regard to the height of the houses? i

23w Lo MRouLAUGHLIN: 3-Height was not an

. warc s .JUDGE DUKES: . GOT.you. :

smen o MRy LAUGHLIN:  Immediately,, the.same

day my.client files.the building permits.there began
o-t0 ‘be a-flurry -of esmails between .residents in.the  :;
sesneighborhood, -the towninshouse-attogney,;the.mayor, ¢;
the director of the -- director of.the:planning: £
. department, the..MO official who.would be basically
«considering these matters...And those began .the.same .
day..that the building .permit applications were
- £iled.;, And_they;.continued basically throughout.
‘August-with.elected officials -including; the;mayor
sending e-mails directly. to town~p1§nning staff.-
people -inquiring about.all of this.. ..

Page;.6.

83



18
19
20
21
22
23

24

25

S S T S T S S Gy S G T
© W W NV B W N RO

O & N & v b W N

the responseé'of ‘the planaing staff, everybody, was

‘to"send out®an’ étmail’’sdying. help, what do we do?

Tt Tooks to Us TiKE they e Bhtit16d torthese

perimitsl’ We've ‘got ‘A ot¥oF ‘peopTe’ object]

27 00ks t0’ s Their Fight! toido this®is" vested by the

grant“6f the! Viriances. Tihat do’we' de? '

AT poan g

-

% “9UDGE’ bUKES: *¥ihy Wol 1 d ey be"

 n v e rias el @ -
FADRONREY RN )

§
ey
z

s ey § e e
3 &0 s zaigna

vested by the grant of the variances if the
variances didn't deal with the height?
MR. LAUGHLIN:

okay. well, I'm going

‘Whitchéver

T e Sy e gmadee Eae wowe kv weadep g o bensbgnmpes eren s
to”*get ito”that”or*I’ can’ g6*into' that “riow

e o

=]

%9

[SENE ERET

T IUDGE: DOKES® ‘N0 No. No. Go

ahead. Go ahead.

SUHMRFFLAUGHLIN: <'So*what they decided

+ifo*d6 was“Aothing: Théy wefe tdld by some opposed

O S S T Y U Y T U
z“"*"f'to~'th€§~--*bu11d1~ng permit¥appTications that-"the * "
“'Settlénent ‘agreemsnt “of “theappeal ‘6f “the*variances

et

CEsTimited -these structires to" 45 féet -inTheTghE. “ They

o
aiy oo

‘how "tallaré*the “<“weré the ‘proposed “Structurés?

3

AvSE R IR L soeenn o s

SN MRELLAUGHEEN 57 “They “do ot téven.£ -

¢

add¥ess ‘that ‘other “than *td 'say that propertids will

‘bé“developéd -in ‘dccordance with thé ‘provisions of

the iLb0.: That's ATl it says. @ =7ow oo
so basically, they seized -<.fhe “town

Page 7
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23 bradley

won. ahold -g

deIaffééﬁﬁbwa

ldn't have
considered those things;.at:all.; They .weren't.part
of what they ought to be considering in reviewing
the building permit application.

But they threw up their hands and they

ipf

sentsout;e-mails:to my:client-and:one:of:the folks

objecting; basically, that,says.until:yourguys.:

resolve your dispute overythe meaning:of:sthat,;:
sett]lement:agreement.weiresare’not; issuing any

~building permits: -

PuospisMyselientscfiledratsuit:seekingia mandamus

for.the;issuance-of-the;permits.in Septembersy:That

was dismissed:prior-to any.answersibeing:filed::
without prejudice. About that time, townscouncil

-z i1nezoned«the-property;from:resort:development to

.+ -moderate-residentialwhich really:doesnitshave:much

effect here.

anew tn oy forgIniDecemberszs in:December-iof 2017 ¢-F

R ) LNy

requested, pursuant-to :provisions of:thegcodej.that

ithe; LMo -official. provide-an:LMO, -~ anwinterpretation
~:and.I posited.a-series of :questions :basically:-.

«designed ;to.havethem-tell -me:whether.or .not my ..
waclients were, vested:to build four.stories over::

* [» parking wp. to..a-maximum height iof :75 feetu:s.And i f

they were, were they entitled to a permit s wayn

banyioet The LMO intenpretation was;-yes. Your

)

wroGlients: = by wvirtue of:ithe;granted wvariance, -your

clients acquired vested rights to build the

Page;8: -
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So the respondents here appealed that. It
was heard by the BZA and the BzA overturned the LMO

official's interpretation based on its findings that

Dithe Variancevapplication:did hot? jheluderar site?

specificrdevelopments plan . Andifiit did|*itididn't

bout heightis. -

Soi T+ 1ed thi svappealvand therbasie:>

position is this. under state laiw ahd%under’ Town

Tawy thergrantingwoftaivariancesVests’the right to

iatigevelopthesproperty™intaccordanca with the 7site

specificidevelopmeiit plan for'thersubjéct: ™ w#

‘propertiesy

It defires site specific developrent plan

ardevelopment ‘ptan Submitted tova T6cal govérning

body by a landowner describing with reasondble

cértainty ‘théstype

1 INOW, “ouf*matérials submitted

the ‘@pplicationiof «Vafiarcé 3¢ Téarly “showed thatithe

plan Wid's “to "bui1d four 'stariesoversparkin
in ‘the exact configuration that the planning “staff

“*hdd“seen ‘béfore Wwithithe' three ‘priors which were all

over 45 faets & 0F Dl L

391t YincTuded: a” narrativeé.: It included a

“two scale 'site pTlan:showing the positioning of ‘these

I R IR T L Tl Y AR S S-S PN BT SO T
[ AR Ao L L oty I R N
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1

e e

structures on the properties;:.And.iteincluded;
nglevation. drawings ;-not to.scaley that basically
s depictedthe .four ;stories over parkingstructures.

vodt af;..50:I-donit think;there's.any question,

g ;
The WL

+-Your. Honor, :that -when they.granted that variance
neriy they, knew with. reasonablercertainty.-the types.and

" .densityror. intensity-of usesfor-the specifics:

property.

f@?”{}'r fx

1%: And; that, ;therefore; the whole purpose of

e )

saii-the vesting. s ,yyou; know,i you .spend; money.to «get the

hae @P - stoigetthe, variance..; And cthen, once: yousive got

snch thes variance,+you: spend :money-.doing,;ptans.; you

spend, money;.doing;all; kinds ;ofthings because.you're
e vested :to:bujld that,plan,regardless -ofifutureis

changes;jn;:the; site;standards;jke. height; =And; that

npd S+ exactly,whatsvested, rights; are .all; about:

s ue NOWss At dsiclear, from .the, transcriptiof
the hearing on the;original: variance application

zathatyeveryone, . including town:staff and the

- -opponents.to-that:variance, -were.basically; telling
the;BZA.that,,if,you grant these;variances;nthese
z¢ buildings: could.be up,to: 75.feet in-height; ey
So they'knew that when they granted the
variance. And they granted the variance anyway.

And that really is the guts of it. Now, there was a

T =3 "
HEGY M AP HEERSS 3
* N
3 E ~ i
o e i oot et - - - ey e 12
i e 7 i i SRR
o e o gt " o
. 3 2 * - ¥ ‘ SE SRS *

v rlot:of;discussion:at:the BZA hearing:on-the:appeal
Page-10
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43§ ged”

'201808223" brad1ey ‘FiRalitranscript
of the interpretation about, you know, what
information was or wasn't in the variance

application ‘pertainifig t6 RETgRts o F9Tursits

k2 ! JARd thefeé wds dPTot “6F 'diScussion about

§ 5the IOt i16SCaTE dPaiings 'that weFe=8ubfittédsh and,

you ki, afte“\?eﬁ“’fﬁa&g‘hz-ffﬁéi?"ﬁé “fiot ‘ﬁitaé%scam, they do

somecof those eTevations

to 58 féet. +'Oné“of “them *$calds out 'tow s 6han

45 feet, I believe.

oy 7wk

fBlit f:a*s?‘ Té‘FFQ‘ éWi's , “tHe Mo official, told

g s el

thing, s four stories over parking . Ah’H E1170f%L and
577 those priors: - prior Striictures: ehded: up ‘beiig'
sometliifig: Tike 52" arid'a”half Feet'dbove ‘base’ flood,

Yo e L, e s mews ok Al ati amume S ew . T N TN A
Yihi‘ch 5852 whih e speaki ‘aboutheight, we're

talking about above: base Flood s o gein

217 %gp, Yyt kiow! thefinding thit> theré'ias
1

findingeofifact 155940 faet; based’ onsthe’ BZAs*’

interprétation’ of:thefstatute when' =2*about what is

a site specific development plan. And they
basically decided that if it didn't show the exact
dimensions of the height of these structures that

+thereswasn"t *a-plan or:if: ‘there was“a plan it didn't
pPage il

P T L b Pt - o de
¢alléfout g H=one*of them

no! &1 te specifi ¢’ deveTopmentsplahtalthough>pasttis a

'

#
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2018-08-23 bradley, final transcript
¢mean:-anything. because; it-didnit; have any. height:

e RESTRICTEIONS ogs sl

a7 And:that, therefore, .you.can:bui.ld. four

£0,~but you've got

O O N O W

»atOzmash Aty down. 45, feet:above; base: flood.;iy And,we

10 just.don't-think:that's. the:law,sYour;Honor .+ We
11 .. donitthink.that's;a properr<interpretation;of site
12 specific development plan. It-wasnitsthesy, o'

13 ,.dnterpretation, given byithe LMo official. And it
14 wasn't -- and it wasn't the --ybased. ---and ity

15 sswasn't: the.interpretation;the tMO and the town

16 -atgorney; not Mr:.pAlford;ybut the jin-house attorney
17 . defended before the BzA. Ctuni
18 Coeyly o
19 =ugtheress All.ofnthis.is:essentially;laid-out+ingour

20

tuIathink dtd

A )

1~ Y OUs KNow,; 5.

Ty

21 jssrclear; veryicelear-that.when thosesvariances were

22 4oagranted:everyone- knew;what proposed:

-nuthe: proposal
23 of the build was.
24 Everybody knew it was going to be four

25 stories over parking. Everybody knew it was going

14

sta be essentially thegsame.configuration as the
.sthree sstructures .that -had been.approved .previously
. izwhich were all:;52.t053: feet:-high over-base flood.
ni wei oTheretssno.questions: You readpthe -

* transcript of:sthe .folks:that :were objecting :to-it

and you: read sthe:transcript of: the.appeal of.the LMO

N v AW N

official's interpretation where, among:other things,

89



2018-08+<23 bradley: firial ‘ranscript
8 Terry iLewis ‘the! LMo offigial réminds” theBzaA that
9 when they looked at these, they had ‘already® looked o

s s s

SHETE1Ty feXactly the same.

10 atvthreesthat were e
11 fw 8 sy ruiand they-knéw’ that itheyswould: be® 457 -

12 siiGre than: 45t feet' above: base Floodi™ The Stiactires
13 ‘that Wwe proposed. td' build;, dhifact are abouts 4l

14 ' 757 feet? above base Flood: '@ That "$:pretty muchswhat &

15 I've got;’ Your-Honor. -
16 FEoprs TainttQUDGE DUKES? szokh’fy.%%%ﬁa"ﬁ*k‘*‘-ybufv"ery
17 much .2omr. - ATford?: - o83 ¢ namw 37 g oo v orme BY
18 Aser o brg MRE ALFORDEY S YouriHonor @ 1'l1ndéfer <1

19 57to’Mi.*Johnson,?if Helidoesn'timind ahd TA717go’=-

20 1'11 go last. CARE wedy

21 S fusye F

Z MRLZJOHNSON: T Maysitiplease the

22 WeolrtivForsthe’ recordsEBarry: Johnsonion behadfiof - !
23 {iResponidents Tamara Becker and’Rhonddicarper i &4
24 s SolnsIvappreciatesthefprocedural and historical -

25  ‘s<@xplanation- that MFIELAGGH TR Providéd -tovis: - There

ek
i WL EW A RS DI $43 B

are a few things I might disagree with, but 1 think:
they'11 be consumed in what 1'm going to ask the
court to consider.

#7718 0 Thave mafked va namber ‘of thirigs i the

% transcript+andican get irnto iore ‘détdil tharaybe,  °
“YOUF Horor,wantsy ‘but<l believe - thdr, “first of+all, ¢

Mr. Laughlin hds correctlyrquoted sState law in B

irespect to“the State .Enablingiact ‘for: Tocal-dard

W 0 N O Vi Hh W N

A

regulations which s in §ix:<- Section:*6-29-1520,

F N
DTN T . i SN

10 . i subséction 19(9). . E UYL
Page 13
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-2018-08-23 ;bradley final ;transcript
%o waoor acThat istates q:and with@ll due respect, th

: 1«1y Appellants/Petitioners;want the:court ito*foeusson

tnsthefirst:sentence. -

3

‘And::they -don !t want thecourt

to focus on a related state statute ori0n . :nelated
Zown:.of i 1ton Head:Island iStatute:in the code of

ordinances.. % v cagiis

j o PN TN
(35 L RS SR R L

g 2:I'm .go: to- work ‘my; iway,;through:-those.:; In

1;Section 15-29 'the first sentence, does :say,and: we

wallude ito. -this:fin :our: pleading,:that.a site specifi

development: plan means;:a :development:;plan. submitted
40 tor-a;7local: governing: body. by, ia;;landownersdescribing

with a reasonable certainty the types:iand density o

intensity of uses for a specific property or

properties.

' It goes on to read the plan may be in the
WY SR i 3 A
LT L SEEERTIE S B SR Pt
TR "

iy

formof but :is.not dimited: to the fiollowing plans o
approvals. It has;a list. .Planned unit. -+: %o
development;: subdivision plat, preliminary.or.
general;development plan, variance; conditional:use

.210F:Speciialiuse; permit; plan,conditional-or- special

use district zoning plan or other Tland use-approval

designations:as are used:by a.county or

griz mupicipality: > »0 s

And then I would have; us.refer;agai

the.:State, Enabling.Act:Section. 6-29-1540 which has
. ~this-preamble,~a vested-rightestablished by:this
article and in accordance with the standards-.and

-.-iprocedures in:the:land:development ordinances or
Page.14
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12018-08-23 ‘bradley ‘firial itransciipt

regutations, ‘thatiwouTld:tbe *inithis :«cdse those of the

sirawn-of iHi TtonHead T$Tand ) :ddopted pursuantito this

ighapter Wsrsdbject o ithe ol Towirigiconditions -and

o oabn 2

i tations,

' And “thére i trhas gotia’ Tist 'of 'some«16

conditions and limitations. The firstigrewisy o

nl significantsviTheifirst 'one is thati'the vested right

41 s'subject -totherconditions’ and Aiiitations that

CHUNTC patd gy sl

378 rohe form: and ‘content fof: @ site ‘specific development
s plantmust beprescribéd «in'the’ Tand, development:

‘ordindncesvorsiregul ationsy! again,of: thexcounty! or

FEENCT I G S R S5 S

And then I would have us refer to the Town

of Hilton Head Island Land Management Ordinance,

Appendix D, as in Delta, Number 19. I don't know

i ~ithat @ copy Of ‘that*is«inl

copy

he ‘record or! thats

of these’ two ‘statutes are in:the!record. +and:=

understanding the dissuesiabout! fe®fi 1ingys: cansis

u<% subsequently file them,. just refer:Yours Honorsto

"= them: o> hand: up’ ‘paper. copi es i freverybody ‘consents.

RGBT s B 1 L

® i

=7 O R T L R k. L TN
e T sty oyl Inomta Tt ERVE

{5 JUDGE DUKES:+ You canjustsezmail

them with copies to all. PDF is fine! !.I!vergot the

seodesrightthere: front of:me.’

as

iy U%
E AR -

"

&

A g

*1 VEMR.PIOHNSON: A1 7 right. i Ihomy .

~addition: of' the LMO;“dt's on =< dn.the appendices on

Page-D; Delta,»24.7 << “.uit

W b

et

“JUDGE DUKES: - That: I don.'t-have,.but
Page 15
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s ppcrauthority o 0kay?ro vay 28w

~.m0 Clearly -shows the requested.variance in relation to

12018-08+23 -bradley: finalctranscript
if you.can send it, thatiwould.be great, ...
MR. JOHNSON: It says, just for the

record, -Appendix D, -section:19, sub,Capital A, sub -

snpclae Correction, . veah, .Sub.l:.:.An application.for

information necessary for

variance;shall.consist .of
the Board of Zoning Appeals to make a detgqmjna}tion
“regarding the variance request including but not
limited to the following.

Number 1, an application form as published

bacaay ey o0 i
ENCE - S TS T S ke 18

S B b AR Bt s o
T (A N S VS

_2i:by the.official whichyis the.LMo.official that we've .
- ‘been-referring.to and;the, appropriate fee paid.
ey 2o joyiec Numbere2, assite.plan.at a scale.of.one -

T

inch equals 30 feet, accurately showing.the:;, ; T

rvartances ;requested. ;. g
o7 hwas~ ¢dIfothe applicationgis for a.variance .of o
sectiqn%lﬁaéglozchgint;Canit§1fanwiﬁﬂsﬁiasth%ftown
< & ondinance,titled wetland Buffer .standards, the, ;

Az isurvey must be certified. by the permitting: .« -

Foun

In the record, if you were to refer.to .
this .2016 variancesubmittal-application that
&+ Mr- Laughlin referenced,.;it.has a.list of five items
_sthat mustbe attached ;inorder for this application
fu 7 11O, be jcompletes; ~Quote,. UNQUOTE.. - weimy: qagi

And the fourth one is this, guote,a,ite -

s«plan_.to scale -of one -inch q,equajs 30. feet ‘that

-sthe ;affected :site and surrounding parcels..and .uses.

‘Page .16
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20 submit ar®1l1uinch“by~17 ifi¢h 6F Smallér>copy of that

21 *Ciplan.ieet akl
22 LR

23 MrTOLAOgh1 RS Tithink{dgreéés” that“tHere is no‘such -

P o

b s oy w g Bedtgnser By wy | gerdadn seensm e & T N
SEItYYs undisputédin“the*record-dnd **

&

24 ¥ Sité’Specificidévelopment ‘plan- dnywhéFe ifi: the- i

. vk AT Yl w5

25 YiipdcordieT B v

19

PoodalTEun s e sokis 2%
1 MR. LAUGHLIN: For the record, I
288 don't agree, but --
3 MR. JOHNSON: o©h, I thought you said
4 ¥ "ueapTiersthéreYsCHot “Biev that 'has 'anythifg“ts seale.
5 Sutat weT 93nUWRTOPAUGHEING: I7sA1d ‘that therd's
6 *fothing that telVs yoi What the "8xdct height of the
7 buildings=ares™ ylsiaiire  ganl ' ?
8 MR. JOHNSON: FATT2rightss:well»1
9  *will%asSert and then“I'willtgo ifto’the record to ¢

dénionstrate 'that *thefé i $ o™ site ispecific: ™

11 dévelopment pTan ‘that “compl1i€s With "that ‘NumbéF 4 of *

12 the itéms t§ 5é attached td d variancé “dpplication
13 even though the box is checked with' an :X ‘to‘indicate ™

oo .My,};’.&‘%,_’ N ;‘ .

14 - <that™#f i attached. ™’

15 0T stighiat {§dattdched thit seéns to'be o

16 “3Ts¢aTe, 'although, “the “copies ifi“the recoFd T fifd to *
17 0 ipe difficulE to 'réad;tis fa plat == adsirvey pldt, |
18 land survey of thé “hofizontal condition<of the land %
19 #¥7iand thésé 1ots: B

20 - 8% doeand then ore “iterdtion of ‘thdt -has ‘some
21 + -shading on itto indicate how, “if the variances were

22 -granted, “the footprint of thosé buildings “that might
‘Page 17
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2018-08-23 bradley,

be built there would lay within the lots.

inal :transcript

One at a

zero lot line, no separation between the property

Tine and the building footprint.

@t dants ne s LT ST

¥ R AT A

3 FEIE IO £33, 2R B tge s
+And the others with: significantly reduced

SR

.. +BZA -at_the.2016 original.application, burrowed:.into

&

setback angles. j

really..call its a-drawing,;d&/s

were. thipking:of..putting,on.the site. i...3;

; buffers and: setbacks, and; side. setbacks ss.

S«

is assketch., I don:t; even

i certainly not a

.building.plan,.of a.building.that, might.be what. they

re;are.references in;the. record. to. four

stories;over;parking...There; is. a;statement; by Mr.

530

2t po o fud MRLALAUGHEIN: - Chandresh.s.

-1 don it know;how,to sa

wMR ;. -JOHNSON:

.name..., Chandresh?

B

+Chandresh;swho. s ;a

developer who I assume has.something: to.do.with.the

appeljlants..

.one of.them;, in,which.he says that

they.are consideringsthree,story, plus, not.four,

. story.;.;And;Lscan:give you:

recond .if we need toibe.specCific.qc s an: ¢

W R L

chatcitation.for the

+Butgas- the:BZA.at-the-2018 appeal, :not the

Pri=al VG S Mt

1sthis; following ;the appeal by these ladies,: ...

Ms:-Becker and:Ms: Carper,.ithe,BZA inquired about

the basis for the building.officialis:determination

letter that_ said.that.this-property was..vested for a

building height of 75 feet because of the 2016

variance.

In the course of the BZA hearing, the BzA
Page-18
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Pycrnerbmes o P e e oy BT Yemia fop pded By smimmstiotas  egs sbey
*affect! ‘above base® flood elevation:

O ® N O WM A W N R

A5 town” counci 13

DT SR T
ngl

official said she had recalculated it and she
thought it was 52 feet. I remember it as being
50 feet, one and a half inches or something to that

“Ahd base flood

2w b wepd

“Y daterminati 6ﬁ“1n “themidd1é" of thefBZAshEhr1n§*énd
[ Aot told>

et anybody” €1s& that herview had® changed And she

SR

- HApparentlytamet to’ that concltision by some?
Ynterpretive feasurements she*did ofione st more of
the three’bliildings that'Had beeh built on the
$tréet Whith™i's iwhat gﬁ%ﬁﬁvgiybﬁay, including the

=

‘Armst =

< The'tkatch sﬁﬁé5039 handirotéton! the”

skétchi“ and;{ by thé way : itha SKetEen™i% on*some.

désigner s typicalsdhest iwith thé ‘misthiead. saying

who did the drawiAg'aAd*stiff! PAAd 5t indicates

Y fhat 1t¥§Ya drawingioffa’hiildingta¥:22 Bradley

iNCi FETe Which 7§67 ohe ! 5Fthé three baiTdings that had

previously“been?bli 1t thattwéresnot "tha' sibject of

“this 3ﬁﬁ1$é§f15ﬁ%wﬁféh=i§ﬁf6F 22”3?361§9§é$?c1é%‘

[Zs]
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-08-23 bradley.:final ;transcript

o8

¥ 2 ok CETE

representation -that what.-they .mi ghti-build might Took

like that.:,.Thereis;an :attachment .called Attachment

Ll

tHothats has: thesetwo.seemingly: penciil: drawn

ssketches:. And :somebody .

AL

has, with..a.,squiggly pencil

oS

++.0F5 pen ldne :at; the: bottom,«indjcated that: the.:,

wall-to-wall: space occup
¢ « might:be 49 feet,izero; i
r.related. easementsiconcer,

zArelateds.simidan, squiggly

ied..by. the two. buildings
nches:...-And (then ;their:-
ning .the; property, kine...

lines: : Thereis;no mneal

And these --;when::the. . commissioners. at the

2018+hearing-that. bringsius here were, -- BZA

g - members,.:

EENER

mean;, were -trying to-understand ithis:

355 thing;;one of-themfigured-out: that: maybe.the:-heigh

ariy Jevel according: to,the way-this, scale.would,work if

swvz you fFilip:that @round;: bus

2 oft the buildings:was less::than..49 .feet-from,ground

tthat's:not: even;firom:base

flood: elevatdon.. o< s nbiive - silin Food s hes

¢7scheme- - I, think:I.shou

»eswast discussionsat the, 20

5w 218024 faYouriHonor 1ooks at: the statutory

1d:say.this first..,There

18:appeal;--;BZA:appeal:

sxhearing: about;whether the LMO:at-Hidton Head deals

with story heights or building heights.

And the record was made that some years

back, and I do remember

being involved in some of

N 2 N S L
N T8 Fi e eE PR TS S S 1 R C I Ry g
i i ” et
JUR - - ¥ -
AURIE ] - 4 3.

.--that;-the. LMO regulated the height of .building.by

<. the:number of .stories:

But-in.the times .applicable

Page: 20
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wﬁf'fhﬁtrf&Andﬁth y: ‘Fegiilate +bui Tding ‘Heights: by 3"

saet ey

2018+08-23 ‘bradiey ‘final ¥rdhscript
here, ‘that had been chandged and they no longer did

“iedsuréd feet [above base Fldod felevationy #47
e And7ds? thel chaivman: ofthe’ BZA' poitited

“out ¥ METFingerhuty, tor- «for the town torvestia

right thHat' V- compliant with the' LMo that *isi based

on' numbers*6f Stordes just has no:degal: 7
rélationship itéThat"siny pardphrase. ¥ ‘can'ipull hi
quote out.s My paFaphraserof:what he: sadidys halsino
Tegalin€anitigy’ 1 thihk, 'was: His: phrase because: the
LMO does not measure height by the numiber? of: ¢ .2
‘StoFigsy’ 2 atrfieasiires! it by feetis bnn

X258 - - Afnde¥i f2you ‘takerthe! drglments ofthe s

)

appél Tty aRdsyou! Took at this sketch’ withithe  hand

Irugdyi ngrsomehow Vestsihedight wheniieven’ the biilding

i gffi cial-couldn’ & Figures out’ whatritiineant “ior th

#r i MorofFicialy+moving: From? 7510250 Something and on
and a half inches, couldn't figure:outswhat it
“ieant’ The' commentary of:the:8zA’ pedple said they

?Cbﬂﬂdn’tP$3@u?é*6u13Wh%f¥ﬁiﬂméaﬁti“fIf'5‘cé?téﬁh]y

wy amnr ey ahed a%e BIaneT ery bes
AENE R COPI TN o > e e o 3! 5
b H Ty el ARt A Lt 2 I

LMO as to the regulation of height not by stories,
but by feet and inches.
we all know that building codes have
‘certain: réquirements of spacing.between. -windows to
ui meetuthe’ hufricaiie code: If-this:sketch ‘putssthose

page~21

¥t drawihg and’ the*squiggly Stuffion’ it; whi chithéy are

e

e

o

98



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

W N O AW N =

6
7
8
9.

R

3

5,

nz-alTow,;they:don't.have .a vested,right to build.this
thing.the . way, thatylittle.sketch.shows.in all.s

respects as it shows it:

sty sneltaShows 5l

tle-handzdrawings of what
Tooks to me:like;some variety.of:palm or+palmetto

strees; in-the front.of the.building..That .did

1
‘1'55:t
pal

e, avested:right to.that.landscaping:approval.

an It didnit.give ;them.any. vested rights.to anything, I
believe, under-the;defiinition in the .L.MO Appendix D,
niSection (19 :SubgA, (Sub.-2 ko :anythingother than the

2 :vardiances;-they :requested. ;4

EINE

REL It

sThey have :to: include ;a.site plan.at.a
;scale;.of one inch; to;30. feet; accurately,showing, the

vardiances,;

equested ;. If they..get -those wari

nges, I
believe they :are;vested. under; the: regulatory -scheme,
state’zand:loea ke BUt sthey! neyonly ivested :as to;
those things.

They're not vested as to everything else

that they might want to put with -- on the outside

25

and; the inside of.an envelope: shown: by:

+ scale.sketch in:which: there; was never: a discussion

4yofia height: issue,:even.a description; of :the height

=nori definition..,or: measurement

And related: to;that;zwhile this was

% progressing.in,2016,through the,B8zA variance process

~with:regard: only;to-buffers;;setbacks.and.side...

-angle-z--side;angle setbacks; everybody. involved in

page- 22
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T EAt1 oA T0F 45 Féet “dbove base Flood el évatisn

4

e
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w4
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e

&

Afardumients'iastd iwhethe

7 ‘everybody inithe “town“goveérient ‘and “Whoever  cadred
about $ich*“things“on Hilton Héad; many people’’

apparently, were aware that=tHé<towniwas inhigh €
géar to changé thissdrdinince {“to réZone the

IpFOpErty tbacKfrom RO, "resortidiSEri ét, “to RMy |

imoderateiresidential which WiouTd *have “the hieight

rathér thanthe 75+f¢6t above“base “Flood ‘eTévdtion

‘height: Timi€ation i 'the Ro“diseriesiv

g cmon eosdag aiapen sim 25 asbuaryg EE ML L e T T 3y
“UARd ‘86 ¥t He *planiing Commission'was “going  ¥1

through its responsibility “délegated by cthé itown's.  °F

oty m

b e Ko anst e e p S b g S B N iy
couris€il: 'to *Have ‘a pubTic Héarinhg. ¥*The notices were 4

hosethitigs' were going on: And therd ‘dre

outu\”u}

+;

fand fWé Ve rasserted Hevin

our ‘pledding,’ the pénding o¥dinarnce ‘doctrifie

And T 'KnW ‘tHéFe s“some spotential '

challenges to that in the fact situation.

But it is striking that when they got
their variances granted, I believe the date was

MarchP28thy? 20164 for those "three siteiis), 4t was®

not+unti 1+ Aligast 'of' 20177 thatthey did-anything to °
“another ‘on'ithose:Variancesi? And:they *

did so by submitting”an=applicationsfor a bifi Tding

permit with the taller buiTdings::

+*Nowhere®in that time'did: they apply for a

variance  fromi+the height! Timitation that had baén

" dniposed’ by*the changeiofithe ‘Zoning:'ordinance: " And

Page:23
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7. on, themappropriately.in.reverse order.and .;

Ty underJaywng this. ordinance.

2018-08-23 :bradley,final ;transcri

the. LMO go1ng ‘back”to, the reference to

settlement.:agreement;:- I believe that settlement

agreement;, which was recordedas also. being ;.
restrictive covenants, in Section 5 it _says.that

_whatever-they; build.-there has ;to be.;- has to comply

s W“ th;ithe kMO 3 bl iptas Aty

G

fé«when”they“f11ed for. the app11cat1on for
: > the building permit ;inAugust of: 2017, .they,had a
=345 foot. above sbase;flood elevation height; limit

yauunder; the srezoned..property. which .they had never

:wgried.to,do;anything .about,-and. they, should. have, if
they were interested in that.
Now, I also want the court to really get a

sense. The transcript of the 2018 BzA hearing runs

- And-afreriall. the Jjnquiries and.asq.

¢ 127 pages.;

discussions:.and presentations;,.the BZA.started. their

own. discussion. publicly. in. the:meeting. of, what.this

wr: -meant,-somewhere -around:-Page, 100 -or. 50,105 -or

something 1ike that. And made.a,motion, :amended the

motion;. amended the amendment,to the motion, voted

determined.as: a,matter-of. fact -- they,treated.it as
»a finding, of fact.that there was.no.site-specific

s~ :.plani--. excuserme,:site-specific development ,plan

And there was;nothing.that addressed

~:iheight. - And, therefore;"there;was.no-vested r1ght
as:toxheight, arising, from the 2016  BZA variance;
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¢ T edrEorrect e 1 TV wrongPbecause you

20
proceéding:

VTHRTEEdUNdET the 'iFrent “26HTG 6 RMZ8 €0 4 5

buiTding*héight 0f “45 feet: dbove base Floods v:

‘élavatiion.’’

S5 Anded €%s “that’ procéss Wi th' thoseanalyzes,
and that very careful, detailed consideration’ given
by “the ‘members '6F tHe BZA thattTedto their decision

AR

© £0"modi fy £he*LMO" GFficials ‘determination ot is

from that: BzZa ‘decision that thisi‘appeals coiies Forth.

vt b 19N TSUPDT eREREWRe T 1Sérd S thi's copy

N A T o AU P SUr S YOV WU
7 6F'*ther Wi tont 'Headordinancey i F WourHoHorwishes.

I can give you a summary of page and line references

to the transcript. But I would tell you that in my
own markings and dog-earring corners of the 127
pages ;> 'Ve probably' got 190" pages-marked ithat' are
‘sighiFicantitorllinde¥stand ‘the: fullusituationsand I
*“belisve’ s tal 1 sUpports’ our® View: of thesiatters: And

reagm JTERE e mew YUeTA Y g Fernr gt o i e AL e F e e s
so “if ‘your ‘Honor *is uncertainl I Would:@hcolirage you

sty e e ST e g e sy eane B oon
‘to*réad that'transcriptiss

7 JUDGE DUKES#: ‘Lt ‘merask: you a1

this. “Becduse” what T've! héard 50 Far i maybe’ you all

W have

TiVedithis and® read ‘abolit 4t and studied’about At.

heafihg  abolit’t}- but ‘oftentifies theseare
sort of any evidence sort+ofissues” that come:out of
-~"cofie” out of these appeals.o i his

7% This-Sounds 1ike’ af-legal issue. JAnd:the
Tegal dssuefis) I think, you'all corréct me:if.1'm

‘Page 25
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withat arenit .requested.;

Wr'of‘ g 1"

2018:08-23 bradle
- but does a- varian

requested ;things. can

wayrd ;can:put st
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ranscript

'd on"cértain

it's not a factual determination as to what evidence

was available or considered at the hearing?

MR.

NEWTON:

your Honor,

may I be

a9

PR
TORL

Barry is fin

k¥
Loy

responded,

kind ofi.interrupted:you.:

[ 1o
H Py

Pl

it you'

2 . MR,

. ;stopping. point: -

N
c W ™

to.answer your :question:

B

f MR s

NEWTON

d

Sy OKaYes, NO:

w75y JUDGE DUKES:- - W
ished.

LB

+:But; Irwould:

YeS,e-Sihy

JOHNSON: .

e L don T

K

ell,

G

coant oy

EERCrtH NI E

L

5 NO:

et me. make;sure
14y

of course.

: "Il answers my. response
-toythatzguestion, Xour: Honor,after Greg:has ..y
ikew, Or: I ‘can,nespond: now.

3 MR- NEWTON - I you-all. want. to;go

ahead and.answer:while.itis ontyour:mind,.go; .ahead.

I may-have+an answer:as;well.:.

TR

; JUDGE DUKES ::»

Al r1ght

HR LT

el 1t

Jet- ---hear: from Drew.and:then:you.all are on.the

same side so --

Page; 26
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woreed B e e P e s pen ap T adE Bym Lo e sotwone Logends i
“Yssug, PAnd T think' the'¥legaltissiie 76

¢2 5% thescope’idf tHe Fights that Were Vested by the

NAgrantifg variance nlfiber: one, dand wHat'dis the:s
proper inteérprefation ofsite-specific developiient
i

R
SRR e

plan which is a defined term.

N And, you know, it is -- it is our position

simply that the grant of the variance vested in us
5211 the' right"to proceed With what e ‘Shicied chen:
subject to the Fules 6F ‘thel rodd as? they existed at

darp g e ok avose s s T A Fantas TR G e SEoa. e L
SR HE T me? that the¥variandés ware: granted, modified

Loy ovopr BR sy b oy e 52
EIVLOET BT OWTIBE

only by the variances.

e w e

-B2TUCS D y6U can"t’ changedthe Fules of the road
sanvigFrer the Viriahces aré giafited because the rights
are vésted.’ ‘Meaning:the rules of:therfoad are ’set
and" thescope of the variahce: s 'set. . Thereiwas no
*  -Wariahce ﬁﬁaueéféﬁ3frbﬁﬁﬁé§gﬁffbecause we didn't
“Tihged a Variance fromiteights “we"werdrgoing to-be
- well below the maximum height*atthat: tiney bi:
¢ ¢5 o biggl pthink thel#eal -=“when you drill down
ik Hrough 7t Was’ there av$ite-specific development
plan to which vested rights ‘could attachi=aAnd: I
“idofi* t think theFe"s’ any#gliéstionthat, A, the
viappTication” for? the” variance' iconpliedswith ‘the':
requirements for that application. ":They:iere-

'+ tertainly found to“be’ $6"by town staff and the BzA

“wheh” it ‘granted the’Variance. you:can’tigo back and

rehash that now anyway. CoowE B

Page’27
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inal :transeript

:2018-08-23 :bradley final :transcri
the material that was

24 " 'so, you know, W

257" submitted, did it describe with reasonable certainty

FAE SRR 5

cariy wanted st buildu.i vay L avow

IR &rﬂéﬂd;&he~ReSR°"Q¢QEat%$k€d5@@%95&39952

asAttachment H. but.there's.another ;attachment

immediately:.preceding ;it, Attachment.Gwhich.is also

W W N O 1 AW N

-
= O

L

s-atythe base;and scale them:up. you get a building of

-
w N

58 feet;:above base :flood,-approximately.; And.t's

=
E-N

57 feet. ;that.we; ended, .up doing...;50,.-you know, -to --

[
(54 ]

I, think «it' 5. just. -=-there's ;just :no, question..i

=
)}

mind that when the variance was-granted by.the BZA,

it knew,: based on :the information provided by the

=
@ N

applicant, -with,reasonable.certainty what.the type

.and: density.-or:intensity:of uses :would, be...

-
O

¢ #4s.The rules;o

N
o

.+the road -when the, variances

N
=

were.granted were.fixed.,; Doesn't mean you,cani-build

N
N

anything you want to. It's got to be consistent

N
w

with what you showed them you were going to build.

And it has to gpmp1y with the ru1es'of§;he road as

NN
Vi B

they existed at the time the variance was granted.
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E

So, you know, you can violate building codes that
existed or any of that -- or any of that kind of
stuff. ’

T EEcL y6uthHave 'te comply with a1 of Uit except

-1 to the "éxtent “of iybur varidnce ¥ And; tyéu koW

VETE

“when“you '§ét a variance, ‘thén -youtbeginrand

you do all of your work, you drew’al¥ thelplans that *

N " O T
for=3-“you “sSpend money.

were ‘necessary “to-app

WeT ) 7yigii “éan ' £ cHange the' rales T ‘the

Sy s o o 4 T T o R S i N T o T T
“Ifryou“wanted- - ‘you"could ‘change ‘other:

“Pf you*wdntéd toYattack<height iyouscould - &

RN

yol' could do ‘othér ‘things e

“ehafgethat would --

that would “fiitigatethé wholé thifgs ‘Butiyouican't

That"s"what vested rights+is all about.

<% revérses Rivds ‘that ‘First ‘recogrized the ‘pending
+Yordinarice ‘doctorate i South’ caroTinas i

PEEUs fp €67 EHE -2 U ptetdl

@,

#iigovérnméntal dgency -td 'décide whether oF ot ito

#5icisé they chse TGt £67d6 “sorunti 17huch later down

ZITHY thits

invoke ‘the péidiHg ‘ordindnce ‘doctorate

“therodd dftfeér ‘the 'budlding periiits *had beer dpplied

Py oo oy £y

VIR

o T anen al ul

5 . o

v 508

TR ~ - S o s
R [N B} & ¢ > Fhe Y .

And as the_ LMO official and the town
*Page 29
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attorney told the B8zA, it's up to town Counciil;to

&

..decide~whether-jit.wants:to invoke the pending

R PR ot
TP wad

emphasized that we think city's previously. ..z

25 ~wants,tosafter:finstsreading.ofransordinance;

i

Even ;Shegman.versus.Rivas thezcourt.

ordinance doctrine...;Typically, itginyokes it if it

+..upublicized «declaration :of.its intention to zone the

ssunet area when:coupled withgthe planning andszoning

commissionts final:action;on:the matter was:
sufificient, to bring,the.case;within the pending

. sordinance zdoctriney iy

P A PR G S,
SEY vy RRD O g

et sdrsoNOws «in this case thejapplieation:iwas

«fiiled ==:forsthe variances;were filedyingFebruary of

2016. .Approved.in:March;0f:2016: :Rlanning.

scommi:ssion, LMo, committee had:a-~meeting on March 7

72y to-consider. thisy iMarch-16,::2016,rgoes. to;the:

g s
AN

planning commission, - _.

T

I

So ;the:application:for the variances had

3
i
L
<
o
P
¥
5
L
B
T
&1
&
&1
5
:

already been filed. And there was :no-suggestion at

the -time,the -BZA :approved.the variances in March

0% 2016 ;that -there-was ;any:.pending ordinance.

the building applications were filed in August

of 2017.

And

Town Council didn't rezone the property

- P PEE .
A N (SIS Ta TS
S
saodet iy g
R RIS 1

- unti 1:.0ctober:.of: 2017 :-50;,+ you; know,: pending .«

ordinance doctrine. I think simply:doesn't: apply.

;ﬁ-wds~notwjnvoked.:g1t cannot ‘be-invoked by a third

party. * It has :to be sinvoked by-ithe; governmental

Page 30
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- ¥napplicationsfor vasiances were filed;itwo fioriths

N v AW N

i rehé«dpplication? 2587 hna

32018208223 bradley’ findal:transéript

.

~,ia§én(’:y:. ERR: 4

o g a sl
£ oG 20

@1 ~57 SJUDGE DUKES#:=what Wwas/the:>Zand I

“was Ftrying”to? fol Towsthettimeline; "blit what ‘wds the
date '6f"theTblii1ding permit ‘app1icationdnd "what was
thédate=6f passage-6f-thé-iézonifig?s How did those

PR3 &Y TN Al RN 0% T AT

whiosnsi gf coPIe2IMR, SCAUGHLIN ( toRezOATNGEWAS October

21 75F:2017. 1rBuilding iperivt applications weré August

of 2017.*N6W; adiiittedly /priof to that timejs
¢ounsel hdd eénactedranoFdinancévreducingsthevs
maximum height and they did thatin<Maysoftimay

6f-2016 which-wiould havé been threeTionths after the

P

after”thiés8za hadlapproveéd the ivafidnces. 3104

-

Lo aw grAndswhented dnd ithey anéver .invoked “the

pénding 6rdinanc¢é doctrinéson that; not 'afterifirst

e teenip b

reading or anything else. S@oi=a fammes o

fnitay L JYUDGEKDUKESY iBUET it °¥- that predates

s

i
AN

MR. LAUGHLIN: -- the building permit
applications, but not the variance.

MR. JOHNSON: It predates the
buildirig permit’ application ‘by: about-a yéar and: a
halfi: the height «1imitation reduction. v < - ron
s Su 2 < JUDGE DUKES: 7'So I 'mean on-that oné

the pending ordinance doctrine :i's ‘sort of
Page: 31
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8 _thmmategiqltggighggv I.mean;:onsthe building height
9 modification orchange:and the. -

/MR LAUGHLIN: Tythink it's g

11 1mmaten1a1 for)the bas1cwreason dtiwas.never .. Y

12 invoked:s: s oo

13 JUDGE: DUKES: +»BUt I mean;. that's to
14 fi11 the gap between .pass:: between the time you

15 first think;about,it and:the passage. I mean,
16  .:that!s what.the:pending.ordinance QQCJ.C:'E;]'.:"%::J:S. sabout,
17 5+
18
19

20 ~-t0 ;.q.o sometm ng ;'tzhat thqy .won 't be ;‘aﬂbie to do later

is::the stown raci,

ng, to.prevent g

3

21 wfinst.y «Isvthe -town -

22 : ssomething,that ds :already rin.the-hopperon+is;.
23 somebody trying to get something before an ordinance -
24 is enacted that it knows is going to prevent them

25~ and where is the good faith plot. And where -- and

sud L bowens Megs
< fes ﬁﬂUDGE’QQKES'ﬂAIJEViQWUﬁ But, I s
% mean, the effective i, theseffectrof, itiisiy +pu

ordinarily to back .up:in.time the ordinance itself =

./ to the first.time you:announce it.. *But in this

i
i

particular case»between: the time: they: announced it

.7 zand, theytime: it passed;+nothing: significant. happened

W 00 N & vt W N

sdn: thdt: period; of time;dn this case? .« u:v

5 MR:; LAUGHLIN: - T-think that's right.

[
(=]

: JUDGE: DUKES : - OKaYes oo
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o

“MRUCNEWTON: * You

Bnor ;' FnEsorry.

Yéahy 7G6 ‘ahéadt o

"JUDGE DUKES:

MR. NEWTON:"-Yod“know I'11 be brief
as alwadysi+ I "think*the colrt has < Isbeat this
drum all the time in here. we're at theldny»*'

“evidence; “ro ‘evidénce “standard.

“wittaTked abouts avreally chighsburdén on fah dppellant.

In fact, the onlyiwdy/that ‘an‘dppelldnt car make it
“i's “to Jtake “an “argumént-and turitit into a legal

Hand sFactudl ‘afqument, right?

fidrgunent  rather:

¢ 2 iTHe %onTy Way YWou -~ th Téspeet tto “the

ol can F1ip it as i f

“And 5o Jastwersit ‘Here, I

think then we come down to this site specific

deve1ophent plan question, right.

I mean, we can bounce a bunch of other

;
¥

£y

FNg]

b

stuff around, but that's what’you iget: ‘to. < And“then !

at thdt point,” you' have-to! lookiat the variance that

= el
w N O

W 0 N O VT AW N R

was given in2016." “'what did ‘they»ask for? . what did

ithiey ‘get? Fwhatidi dthey” Show?+:
wvit wi Uf you Took ‘atithat!variance: -t @nd 1711
* 'be happy: toVpass’ it Up’ tovthe Court. . But they-:
“basically asked for “=ithisisiour’ frichd Mr.>qualey
who did it. "Ahd I say ‘that®in a’polite wiy )  kihd ¢

“Ydy.: They wanted a variarce for’adjacent street

setback requiremeénts,  adjacent’street buffers and
: Page 33
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14 side sew back.angles..; Irgy wad wu {750 o possh
15 cums uoe nin A"d“I:ntm nk jtwo. things.. :If you want to £
16
17'

18 aﬂﬁ%%W@@hﬁ%%%%dﬁ@M&@@bw%@ﬁﬁ 1%
19 2oveny specific sin;the variance.obtained-in.;2016:are  ry

20 Jthe thorizontal.celements -of; the .development . .Does it

b N‘i

21 that- make; sense?, . I,mean;. 4 f;you -Took.at -it, you've =

22 w5:00%y —rr¥OUs e Jlooking..at it from above? s.im-sd
23 JUDGE DUKES: oh, no. I'm -- it's
24 two dimensional. I get it..

25 MR. NEWTON: Yes, sir. And so no

&
P

il ot 38 ¢

Pt Enase oo BUITL000E snSaY Mo 275D 8DRS. B ¥
nsf-auestion: but, thati-they have that.variance, that;they

are allowed to build in that,envelope based. on.what

they asked,and.what: they-got.y:-what:s- and I don't

it

blame them-foritrying:. :;idngo:theqsame;ﬁhingﬁéf I

weaWas dnsthedr; sheess:, srs ~eels wmrvsy Tu gULInAlE %

sut owont 1 Whatyghey're tryingntordo; issbootstrap - ¢
then that horizontal.approvalsinto asvertical;:y G

approvalswithout;meetin

sthe:specificity requirement :;

O 0 ~N & VI A W N R

of a site;specific.development;  And that,.I.think,

[y
o

sw,ifyyou followed.the BZAks+logicaand their £
11 ;. jconversation;:isgwhat hung-them.up:- .5 | 5 =i a3
12 .3 .szui. - sAnd,they said,pyousknow;sno.:I-think+the

=
R N « A

13 ;: building.official.was trying: toigive.the benefit of .
14 .., the doubt:to:the applicant $aying;-hey; therels.a * 1;
15 .drawing-here. .:I-could say it's-specific enough. A7

16 BZA said, no, it's not. It's not a 1330 scale. It
Page- 34
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doesn't tell us how tall it"§'going €e be.: 3¢

FaBe W And that s a-fact iquestion. Did you have

!
Feoeg prage

‘“Yercugh totHéet thérstandard i's ‘a“fact ‘uestion “that

i%thé BZAbedt on 'Fr>ithe Tdst “X rimber of pages in

y

3t WU idistinctiohitbecdise o

“higEransériptias

A
&4

“rithat ‘'sword SCUts tboth ways:’ “Either “hé"s*got *a'%1:30

1
v wad

A ou O

2255¢ale jshowing ‘the higi ght i6rhe ‘doesi"

e U T S G R g 410 A S T, SR AR 15t ;
*+"ikhnow “he ‘doesi"t jFespectfiilly’ to MridiLalghl ins e

Y I TR T i
‘n*tthe “comments ofithe L

3P

because nhis ¢oiment's ‘and

Mt e

LMo official nobody could really figure out how tall

s

the building was based on the drawings in the 2016
variance. 1It's not there. Ergo, it's not specific.

¥w3 ERGY, goTtit IS not

ks

G pme gl e aduse wipasdet gdag ol mien Ty we s
a Tite 'specifi’cc development-iplan

IEFSuitablerforavestingt i a1y ol SRS E B
vt pemdy T Gesap g B TV PO L. VI A SO =
nsh o3 b Takedthat- almostimostiparttypeti s ¢ .

R

© ‘conversativh and” thenpit it ¥ thecontext ofia

standard of review that the colirt®is" bound by And

Tsthinkoyou' 1= find?as<it 45 @lway$s“¢ I know. Just *

‘ N
S s et on ol s

gettingready togo:s¥Hangtonsbabyl s Fer ey

Praent . Uen g?%??Q{QUDGEﬁﬁqusgjﬂﬁﬁtjhﬁﬁ?ffn{gﬁ?' £

-4 promise? you. 2 e ' vé gotiti125: 007 o elock e & T

P bR | NEWTONREGND Twesdon ' €5 »Itve’got
to go. But ifiyoirréally’-i5Your Honor ! #i-f you-take

' ““thiti'balance’and then’you®say, okayy it's close. Is

¢ it-site Spécifie?  welly it shows' foUT storiesy™ It

~shows thisy It 'sHows thit: "It doéshi't teTl yoiu how

tallit's going+to be. -Ergo,”it is Aot specific.

.y Ay R . e a
4 - 3 - L ' . U vanid e

PoIt €an'tébel ST 2T L0
Page35
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And so the Board looked atit. . The.BZA

looked-at.it.and,said, well, how tall is it? How

is 1t.going-to be;off.

K]

know, we don't know. It ﬁi(jht'bé ~- and T think

Mr. Laughlin said somewhere between'SO -- 48 and

52 feet. But we're not sure. well, it ain't

¢ uoy iMR. NEWTON::: well:, then let me just

this:drawing? .well; you

[y

2

405

say.ssomething. i ;I.knowthe tMO;official went through

caleulations.: And Iknow,-nespectfully, -Your.Honor,

s~ -heregylet me show it to you.

my: mind .about st You know.is it,. yes. - You know,

times when I..thought:it was.. . Times: when.I thought
Adt.wasn't.. But sitting here in, this. conver

may I approach? ;

T
Ssrie g oo

R

' arit zJUDGE DUKES:. Sure. But, Drew, did

o iy
EREEY

TS

you,say one,of;.the;buildings;meets, the requirement

anyway? -
Pardon me?

¢ »i 4 3UDGE; DUKES; »,

R <

» didn't. you. say

Wi
one,of. the buildings was:42;:anyway?

MR. LAUGHLIN: No. The buildings

~they: want .to build are;57;feet ;above base flood: -

N
B

gl o0 - +JUDGE DUKES:.-:Okay. All right. I

By

was_ Jjust:wondering:why: we: were talkingabout;that
O agg © CAKINg

I

ey
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ol bee st i
53 % Bl LR

23 “"6né&"but okay.

24 WO TEEwr CTAT MRY LAUGHLING #2aR§itve specificiplan %

25 ©% is a¥planithattis Specifieto the site!

41

trying -- you know, they're trying to put --

basically say unless we had complete construction
drawi‘ngs in front of them when we applied for that

variance there is no site specific develdpméntiplan.

MR. NEWTON: And, Your Honor: Ti--

.

“Hold O ‘a'*§eécond 5&

1
2
3
4
5 hat'y jastinaesl
6
7
8
9

“Tryihgito get 1t7a11 7% 'sg 15

Ci#becaiise Deborah i
10 MR. CAUGHUIN: "RédsOnabTé eertadinty

11 “%the type; density, ‘and intensity ‘of 'uses. “That's |

12 “"ijhat“the statute saysi* Itidoesn™t say ™ it doesn't &
13 7péduire Tahy’ firther specificity'than that. ©'If it's

14~ “endugh e te1T-you what it 7S’ we'ré wanting to build

15 it's a site specific development “plari’

16

ISR ONRY NEWTONYE THAt's the 2016 variance £f

17 Pmipackdge. ST yourWould' ‘go backiand 160k, WouriHonor

18 -
19

150" I've been handed
20 vthe-Variance’ package which Pithink is actually --
21 | TUMRTYNEWTON® Tt 5 in thie record:

22
23
24
25

& 1 Tk PAR]

s

MR.LAUGHLIN®* It is 'in ‘the’ record.

MR%L NEWTON: -I7just -- it just help

“iyol’ know, -I'm” just.61d.'school;" paper.~ =~
‘Page37
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g7 el oanvhe gy te s8R a0 nmsmgnsenos o TTEe v
9E w3t R FAcwEN fupsn s 42 -
sty ord Flador o9l Tetisdmesy bloagw 7 Faa

> {X*{'

-JUDGE- DUKES::: ‘But I.mean;itherels no

; disputesbut that .the variance was;sought:and :granted

on:two:dimensional, horizontal:;construction .set:

L e el i gy oRas g oty B i
EETR I 3t NS A T S ET0 S RS AR

.= rMRa LAUGHLIN: - Actualily ,uithat's »not

;variancesswas; for;thersetback angles: sAnd:.those are
directly: related:to:height; Your;Honorsy: I,means;
they're not horizontal at all.un:Setback;angles-tell

ryou-if:you have a:building. as you get above base
flood, you start having to set a setback:angle:: You
can't;justsbuild. straight up.

But -- so, I mean, tossayrithat.thes::i;

wvariancezhad nothing: to:dowith-anything vertical is

sjust:I-thinkiineorrectss i wone avorfe n3is fon

MR. NEWTON: well, and let's, parse

19 o that:out; YourzHonor, because Iudo think in all

20
21
22
23
24
25

fairness we should. There was some.reference:to
ventica1;inathe%yariancemphat you're holding, right?
But it's not specific. And that's the:probiem.-
MR. LAUGHLIN: It's site specific.
MR. NEWTON: That's the design. It

is not specific as to the height of the building

7
7
%3
5
ey
%
A
PN
Led
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P
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H
o

115



O 0 ~N O Vi A W N

NOONONN NN B e e s
Vi bW N R O W N OV AW N RO

b2

2018-08-23 bradley: final Frahscript

that will be constructed on the site which is what
the requirement is for the vested use.
And T would respectfully submit to the
G fcourtithatiids -- you knowililivelby the sword, die by
EﬂfﬂWthe¢5w0ﬁd%%M¥0u?&H0hbra@tan say,all hight):was: it
site 'specific? - Hows dovyou:ifigures that: outi<your
‘Honor? What -- where does the court go to find’ that
Siout? »You. ook: At thesstatesstatite, right? {
But then you have to go:toitheyTown:iof 3
- Hif¥ton: Head#Istand!'s LMOI#ARtXthat tells you a site
plantatas scale-of onélinehequils 30 feet, &
%% gccurately showing theivariantessTequested:si That is *
not#in’ the>Fetord-4in thesvariance-applications.i

3 R P Do

fi2 Ergo)istheytrerdead.i {3 35 s

o

S3E OMRY LAUGHLING

2

LI ingthe® recordss € iva o

MR. NEWTON:®

disagreeisishow:me.

#5MRE T CAUGHLIN : 2 :There dsfaisite plan

and site plans show you what's the footprint onithe i

Tig onv #RiRY AMRT NEWTON: .Yeshsir.s Irunderstand.

&ty

T'msaskingy-¢

Tragtr L onibien o7 MRy CAUGHLING tAndthat!sidnithes "
record? CIt%s =i:sdd boea il a5 N %
R TR : ¥ ‘
i5 N et o B
) . . _ 44

JUDGE DUKES: You all hold on a
second because it's really hard for Deborah to get

Page:39
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both of 'you. tLet -- you all help me out. ...Drew, o

maybe you .could help me.

angle,if I've heard this:term before, dealt with it

a1

before -- : : STy

Yeah, Your Honor --

MR. LAUGHLIN: vYeah. If you:Jook at

the variance application.and :you look at Attachment

gwer - . 2o 7rams., MR, NEWTON::s My :only point, Your

DY PR L B

Honor, was this and just o I.can finish. .: ... 3
vl 3t bmgot JUDGE DUKES: s:All right. <
MR. NEWTON: ..I; went.last:..and: then

_Brew.is beating;on me:and.won'tlet me finish. so

= -, buts T-would Aike,to, finish.the thoughtir.. :.x R

dnve nidsis JUDGEXDUKES:ys-OKays: o svynehs o s

i s 2~ MR.-NEWTONZ: You .go-to:the;State; $h

£ e Statuteiaboutivested; rights and: jt tells: you:what it

#-:itis:got;to bes: reasonable. certainty: ;But.thenm. it .«
+;1.12150:5ays you:go to;the ;local: governing.authority
and you look at what they require. And what they
require, being the Town of Hilton Head Island, is

the 1:30 scale to show what's going to be vested.

" : . LT i
e W oan i 3 & tr 40 K
“* VR & ¥ b My 3 %
= 4 ¢ B - R 45
B AR X 5 O Y
g A e

7% That drawingeinsyour -hand, the one that
they seek to rely on, and I don'tgblame, them for .i
trying,:ds-not1:30 scale:. .1t doesn't say anywhere -
#..-on there.:~It!s not-specific.; And, therefore, I B

- «g»would: submit. that the.appeal:would. have to:be. ..

Page..40
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6 deried. i e

7 +" JJUDGE DUKES? = Thank ‘you ¥
8 TICTMR #EAUGHLIN S T couTd T respond:ito

o
10 LY MRUSNEWTON ¥ 4Absolutely.  Yeah,
11 . S e | a

Fa ot JUDGEVYDUKES™ & WeTI5¢ TV fstqd] s

13 wondering what Attachment G is going to say. What's @i
14 the -- & fOERrIETIA
15

T v TMR FALAUGHLUINGS Attachment G -- have

16 you fourid:Attachiient G? F+ui s JI61 Faa et £
17 .16 JUDGE DUKES: “I'we found it. It's i
18 ‘Got¥ these wel rdlines So el
19 @ GRETAY 8% 0o MR YBAUGHLINGG Attachient @ -=rand, A
20 actuallyiAttachment: ' Has enbugh dimensions?on- it

21 to where you can-prettyimichitéll within probably an &
22 nchtorstwo: what ‘the height-of that building

23 i depicted: isi Butif you:Tlook>at the~angled drawvings >
24 ' that’ start at'ithe’ 60 degree drawings ‘that*intersect

25 ~abbut; you know;:the: top of thé fourth Floorof:that -

S ST Y R DUETE SRR E-S
Foihnslag e o be
o B 46

building, absent a variance you would have had to

have stayed within the triangle below where fhose

Tines intersect.

PP e U BgUDGESDUKESS T Then why'didn't they

3¢k For-aivariahce?: 7 BRE ND U0 DT wIng vl d

» T UMRLTLAUGHLIN: They "did” askfor d

variance. ‘Andthat i$ the variance they:got. “which

0 N O v AW

was:from the’ setback -- one of the variances. ‘There

Page 41
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= -<was,;a:variance from the';setbacks=angle so that they

could build up straightyjust..as-shown-in,Exhibit G

which .T.will-tell:you. scales:out at about 58 feet

{ zppcabovesbase

-1 5,MR.sLAUGHLIN ., Now,: the-site plan, if z;

i

e
e d

<. .51you:looksat thespriorvexhibits, you will see site

plans of.exactly-where. these.buildings:are:/going to

required.

i i.cbefonsthose ;sitessdrawn:to 1330 scale exactly as

Andibesides,:if;they+rhad:deemed:that the

applicationideficient:as.tacking something, they

woanshouldshave saidi;so then instead of granting the

Rk

variance:

TR

3y

o e g Cars
EE SN b S S 3

MR. NEWTON:

heard, briefly?

- - -
s> [0
2yt ©

&
€
PRl

[
t

TR 130y

2la™n

i

LD

Your Honor, may I be

JUDGE DUKES:

:Drew is finished: & s

astodts o

ahead. - Her-gets mad:s o

Frit s

well, let me make sure

v o MRS NEWTONs y okay. = Tm ":-sor_r:'y‘.';,m,Go

RIS

.oy MR: s LAUGHITIN::  I:get worked up.

;re .- T¢ MR, NEWTON:.: That's okay.

<you-were, trying. to-scale down. s-:Come on.

Breathe. % i~»n2

R

2

Ty,
Sy

SO

MR: LAUGHLIN::

BN

oy

2T

I thought
Breathe.

2rie

1+don't know whether

you saw -‘the ilight;:though;::in terms of how you are

'y:interpretingythe?ordidance;agc]ear1y it was after

you helped author the;interpretation.:.:

‘rage:.42
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-‘«=MR“NEWTON‘ T opotlI have*toftake “that

&

- *beatingonvthe: recordy  Your: Honor?l Lo Hivas

e 8L fuedin 98 JUDGESDUKES:YHOld oh awsécond+ So
the variance granted, obviously, the twosdimension
stuffswe. all>agreeron: s And<thén ordinarily it had
sort of a tight angle that would creatésa#point at

7ithé téprandthey reducédsthat . arigle.

me T woeMRYPCAUGHEING Fiwell? theyoeliminate

+ #it-altogether:sé thateyourcould builds-2o sk s

tiowfinees =78 J0DGE DUKES: "i:so#thatsyourcouldsbui

w0 asflatesidedbliTding, ‘essentially?s . hburups:

© MR ADAUGHEINGS  EXact1y e ¥ »veah:
B g0 Eeety 0 MRSINEWTONS S AR} YOURYHONOT T nee

to tell you the big problem for that drawing *in

P . el A e, . R s BT
s S ‘“{ ES BN s L 2 T s DR {‘*;@‘,'{!s‘i . T
-,
HE S
e Yokpr & i T e B

exhibit G. If you Took at it, it's for Lot 22
8radley Circle which is not the subject of this
appeal.
MR. LAUGHLIN: It:?#=-al1 it shows
wireally<is“that they intéfided tovdo the same thing
that they had done on Lot 22§hftgsfthis-——ﬁ&fia

Son Bl o s3EMR. NEWTONE R But“now —-

Ciwetli 1 cessn 7 MRLULAUGHUTING: .2+ S7-foot building.

CLeETE L L MR. INEWTON 334BUt riow ‘we' re -moving
sites around. So we're not site specificey ¥snii
TR wlqn. 0 LOIMRL LAUGHLIN:: NoO, we're not.
S el o ZYMR, ONEWTON: viwerer Sitet -z o
£ U -MR.Y*LAUGHLIN:. Oh, icome on..*You're
going to say ‘they didn't know. :¢ .. L i
‘Page 43

al

d‘ Al

1d &1

d  ix

120



15
16
17
18
19
20
21
22
23

24
25

O &0 N & 1 Hh W N =

e e ol o e
N OO D W N = O

2018 =08-23 tbradley 1 fi na'l*transc—r)p
s 2ceMRLNEWTON: or-pisay, i twright-here.

Faoodme oy TUOMRugLAUGHLIN: . .-z ‘what sites-we're

site plan for the site in the variance application.

- Theycertainly:.did.: Andifithey: needed one and they

didn't have it, they should have said so.

s o3 wosh oze MR. NEWTON::: weld, Your Honor --

-:MR.::LAUGHLIN:: ‘The fact: ofithe matter
is there was no need to give them,;all .right,.this
.buillding :is. going. to be.:57 feet, six inches because
they: didn't- need: a variance: because. the theight.was

75 feet. And, in fact, at the time, you. seek:the

' -»':.yanﬁitanc_e*,;rl:you‘r don't: have:your building plan anyway?

Trepc Eis: MRy NEWTON: < BUt, . Your  Honory: mys

- «concern s, if I:may, :he.-- with respect,-what:i:

Page 44

talking about. cooaRE L ApiT ¢ PR L FERT Bnil 5
Cdepds JUDGE :DUKES: =xyou all.  You.all, hold::%
sz0n acsecond:ly sy - EYTeal e A
Piapess LU worMRY LAUGHLIN: < :Oh;-»come:=on ; ‘man.; £
w4l 2JUDGE DUKES 3 Deborah isreally-- o
hold:on ansecond:s  w3osipeis; e
MR. NEWTON: what are ydu going to
do?
JUDGE DUKES: Wwait, Greg. Hold on a
s DR ELAE :
& TEM i 5 : 49
(et el el i v £
second and let prew finish. N
s pF ¢ae v MR NEWTON:: s Yesi Sif .
MR. LAUGHLIN: I :think-itssabsurd to
say they didn't khow what.site ;they were dealing v
with i And.its -absurd to:say they didn't have a §

B

[
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-5théy 're 't

ngsto-do isvifiyousrtook at Exhibit G

+ithere’sfa Vittle --- youriHonor;#if you look at it

1ike that, this right here -- SRuman poaadier

woie e {19 JUDGE -PUKES: #5A11 right.

MR. NEWTON: ~- at therbottom, :reads
Lot 22 BradleyrGircTe.i*“And I*Know Mr. Laughlin is
--going:torhotlerdat meiintd miAute, but --

MR. LAUGHLIN: IV already did:'«”

i a o
oMy B b Fh o
e B
TR
o gy s -
5 LA T T T T
H 55 T RNV IR j

MR. NEWTON: I know. But what I'm

saying, Judge, is that if you look at it, that ain't

Lot 2. That ain't Lot 1. 1It's a whole different

site.

SYTE MRESLAUGHUING: ARd I say, so what.

ol 'rvidoesntt imatter, ki 4

gy e

-

i7wWas, going ‘to: beuriy furp gl

Frkd v MR 2INEWTONSS sweld —=ih ymsl wns

Ut MR SLAUGHLENT Tt was done to depict

i whatithe: effect:-6f the elimination of the setback

LAY R FL N T s i BN
PR OURY el 3TN

e #wsind 50 JUDGE DUKES? “'Let: me: ask wyou:this,

2Gregar+what was'ithe: purpose of: eliminating: the!"

'sétback angles? - %3 U=
crao1h w7 MRL NEWTON:: welly- it-does-deal with

heéight;: Your Honor, but=it's:not specific. That's

the problem.- - You get into --‘he -- they want.to be

‘Page:45
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in: height; -but:it doesnit =r:it'ssnot

arsspecifiicopey s
JUDGE DUKES: But, I mean, at the
time, he couldn't have requested a variance on the

height because he wasn't trying to go above 75 feet,

R IR S T

cuey pight?  Sothe:wouldn'tithavesi--sthere wouldn't even

sxhave zzsT'm*notieven:sureswhatsthey would have done
with a -- R ST
L teS il woy MR NEWTONs: 2Enunderstand that, Yyour

raHonor.iy: BAUE thatrdoesnitrereatexa site specific

vesting. If he had said, hey,sE'm building:75-feet.

¢ Izwantytoamake~sure. Ifmzvested=in this. He could

% have;rsbutshesdidn®tas Andithat's:.thens-syousknow,

smean, zlodks thisfisnit=thefeasiest

sowhy =28

soneiI hivenever seenuas lerl v penD Altw sy

‘A58 A% b 190 1JUDGE XDUKES raeYeah »yIzmean{zinfthe
.perfect world.they:would:have requested a:building

ranrpermitithe day: afterithey gotwthe-variance.sAnd

zthen I~assumé we wouldn“tshave:beéen :herepsbutswe

¢ ~dont livediin=zasperfect:world, sobviousthy. « :a;
MR. NEWTON: I don't.i:; .o <52 o

2% s MRS :JOHNSON: = Your “Honor, at your

+ry, ischedule, I Yd-like.to respondito :the :question-that

you: asked me - awhiizleragos:y aseg s SINT sprleow

g
BEATIE £-J:: 5 QAN

i

< 5 &1t "JUDGE TDUKES " “Barny ! -you sare ;:50.7
polite :and dood .at :this. I swear youjustslet. them
argue: back-and=forth:-and *Tet’ themwear. themselves
out and then you come in. So, yes, thank you very

‘Page;:46
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24 much: ' Love to~hear fromuyoujMraslehnson: « ©x

25 MR. JOHNSON: Thank you,“YourzHonor. %3

. [ st :
3 EA o & T Rty Y

F " r -

- ¢ s T s ' .
3 e [ E e &5

1 : MR, NEWTON: I guess that means I'm
2id done?
JUDGE DUKES: For awhile.

anes I shivow $99SMR:-NEWTON: ' aThatds:fine. “Thank you. f

BTNy 9id Uumy yorMRTEJOHNSON: noIsdidn’t’ mean toscut 1

JUDGE DUKES:# NO%¥ you didn't. #

2 sMRYSNEWTONzmsIbthink Hi'$S Hononzhas i

W 8 ~N & 1 bW

Y

rd:sendugh fifom mesd . bize bed 88 FT O aniragy A

10 #47 sMRESIOHNSON: 2InzrespectitorGreg's
11 .wpesponse-tosyour ‘question aboutiwhetheruthis is a #

12

izaTegal=issueronlyior axfact.issuerand aitlegdl sissue, ¢
13 I agree with Greg on that because the:conclusion,

14

legalnconclusionsthat ithe:boardireached, the BzA Lt

15 szmiréached hadztorbe basedi:onssome:finding of:sfact. <1

16 tThey .had #to sknow:what facts-they were .talking:about.

17 sAndiutheysbased it sonra ifinding of fact ~that uses &1

18 that exactuphrase ,0versanoundsRage120+to 123.0r 4  #:
19 of the transcripti. i .7 L8 Az

© 38, :iThat ithere wastnoisite specific

21 ssidevelopment splanithatiwas demonstrable as:torheight #°
22 in that 2016 variance from:whichi=they: ¢ould: now 2z
23 concludeithat ithere's g -vestédiright to 75 feet or [
24

i:58 vfeetior 50 feet:, one and-a:half:inches:<or /y I
25 <352 +feet, one~andta half inches .or:48 -feet: or. 46 B

- . P . = . .
B T Y 3 Ny vt T S
RS LR S P B FRPRRI N S S A N S LS T

-Page;47
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feet; . They;couldn’

=5 pthe Petitionerisipleading:andrinsour:response;.we

sr:Gitesmanyrofythe,same:cases,..We:cite a few:cases

B

.they:donit.cites :Inthinkythey:cite one:wezdonit

cite;s ;Butsthey-iallareshasically,the;same:thing

z rzzdboutstheslaw and.Greg summarized iteawhile ago, any

TR

51 evidencexnversus :nozevidenceii;,

:s+, Theresis more~than;a;scintillassxMore than

astinysbit of.evidencesin thisirecord that,youtcan't :

73 vestrpivyou dontiknow iwhatsthe sheightiiss~:And you
can't vest it by storiesibecause phét(sggqtgingthe

MO+ And;:s0.you scan'tt vest:it because it's not

rspecifics y.Yousdon 't know.. =i ~iivly

1

Srgnn e

yishased:on: the srecard and:I think.an essential.finding
w&pf‘faetsbeﬁorq@yguwcanuevaﬂuafexthgxiﬁgi@imacymof
sgithe teonclusion-of; Tawsthey..came:to: i;The conclusion
sz5d ofi-law sthey [came ito was:obviously based on::this
Appendix D-19.A.2, defining pursuantto iState.:Taw
which delegated that to the local government what is
the site plan and what specificity is required.

And I think if you umbrella back to the

.
re
P W S

Ly

:And«that s :an :appropriate [finding:of fact

R ST Sh S 13 Ty R Tis AN
. B 54 .,
S e B T T L S B e TS

wState :enabling ;statute, that.-says .that:.the ..:
Page.:48
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2018-08-23 bradley::final ;transcript
standpoint ;and the 'substantive. law,::state and local.
And 1 think I‘m-done for :the-moment.:
wni pn MRs NEWTON Dy YoursHonor, I would
just -- aﬁdﬁthiﬁ;ﬁsvsomewhétwaneédota1, but I think
-axﬁeTeyant.#wwhen:nhatbmestedarights act came out, it

»was- right: atuthe :crash time of:ithe .economy. when; you

swrihade aliisthese im=-allssthese permi ts::and; things:out

scthere's - The [legislature :said, :all-..right,: we've got
.sto:do.:something: about::this:so sthat«everybody:doesn't

get ski lledsni sy 31 o2a

when that happenéd, many, many: s isany
jurisdictions, jincluding:iHiltonszHead, and I think
probably the:roughest oneIive iseen is Myrtle
Beach's, went and, I gUess, dovetailed dnto: that
State istatuter':Said,.alluright;swhat are we going
to do so that we can discern in-ourfown. jurisdiction
what's- a: sitesxispecific: development and not just
reply on the:rather:--: which:isawhy the State code
then allows us to do that, the municipalities to do
that.

And I think that's important in context

T v vy T 1 g
4 R RV 2 ? a2

= ey s s e T e bt " Vs s 56
M Y H B | < E3 b R s H

espouséd byiStateflaw if there's’a moresspecific one

préspousedisinithersmunicipalitys -And I-thinkwthat,

wniwith Tespect-to thats1:30 drawing that's:required,

itfeither:is or it hisndt. cAnd:that's:a.fact . -
~.quéstion: ' Either-it.was -there.orit wasn't: ‘Not it

was close. Not maybe. Yes/no, black/white.
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site specific development. sy

Ot 1

CIAmpigoing to #StopiitaTking now.

% JUDGE/DUKES™ i¥es', /51 puis

SIOT GEEL 73w RIMRLTLAUGHEEN i &:Therewwas ‘compliance

~ wisth: Appendix D¥19s “And' it:was founds that +-::the

viapplicationiwas’ found storwhave icomplied:with: itiwhen

7 xthe’ variance 'was igranted s 1:Because: D19 teli's»you

¢ “rzwhatilyou ve: \goti to igive ‘themito: get’ithewvariance.

e b e e
GRfLn T B

MR. NEWTON: As it relates! ito the

WY R

CMiiEm

verticaly

N
RS IS T S

196 BASIMRE UAUGHIING (Nof, jewdoesnit =

21 MR ANEWTON: Falmssornyi? Thlisios

LERBLE T, BHE I

hotizohtaluii
5 7%7ie JUDGE" DUKES:. &+ Yol ' ve: gots.to stop:

I8

rireitalking, ands Tets ==t me St RS T Ga ob oot

o
REEN

fEul T Los PMRUALAUGHLINEY P Itidoesn! te -z
CR RFuED y
T ot an
FHhE
TenTeyy 5y Flogny &Sojar 7 ba

MR. LAUGHLIN: But it doesn't say

that. So, let's posit this. Let's say instead of

reducing the height in that -- in that -- in that

NO

siecarea from-75 tof45:feet; whatvyif:they-hadoreduced it

S5

to'20:feetior 25:feeti: It wolldirender that:ox

varianceieven more meaninglessuthansthéyre.trying

. to/dowit-now.: Irmean; theiwhole purpose:of reeding

the setback:-z:the:whole purpose of gettirg*the’
‘setback-angle.variance.was:because -y6u’re -building
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-..;variance because =it was;discussed at the hearing.

:2018-08-23 sbradley /final transcript

s-And, .you know . I :have to iget, back, Your

.. Honor,. to the fact ;that sthe-officials who reviewed

:.;-.that variance;application knew:-z-and-itis in.the

. anthat everybody. knew, i

]

.record:: .Theysay it.. They knew:that.these - ..

«¢buildings,would ;be;:more (than. 45 feet:high..; They

knew that. The BzA knew that when ;they .granted, the

So I mean, ;and. they -knew that it woulld be

z -four.feet -sfour storiesiover :parking, and they had

-« similar-buildings:that-we :had:.done :to .compare -it to

and we're not -- we're talking, you know, very.

niexpensive -structures here.: You‘re not going to put

eight feet ceilings in them.

My point is that everybody knew what would

be built when those variances were granted.

st % o - VT i e v .
LE HETOURL AanY QYD 34 (eI = P
1
Ko n i 1 §. v

FO S S S N

Everybody- - ~And, you.can- look: .at ithe. record..and .see

certainly the LMo official:and.certainly the .BZA.

luding: the Respondents.

But

And; they . reakly; can'tbe heard now to say, oh, gee

whiz. We didn't know when we granted.that variance

that you were going to:build-more than 45 feet.

iy Theafact of the matter:is that the

5 : a
& LY

-.political; temperature on this-between those dates

went up. It got.in the.paper:~ It was all over the

© plage... The:town;councilyor:at Jeast some of them

_~swere.scrambling’ around -trying to.get the-heat off of

them and do something. -That's what happened here.

And youican get that:from the record, too,

Page;
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14 By the é-idil “traffic goirgoaround ‘between all of =
15 - '#ithese peopTe: ‘And-thé bad faith 'stdFtéd whérthey

16  “7Just sdt ‘onTthe buiTding ‘Permitapplications # Just

17 sat on “theni‘whern 'you'vé 'got-a di'spute with these

18 ‘people i We ré not going stovddanything until:you  °
19 7 worKiUtRat tout it 35T w208 o s £

20 cunonesd e 95 JUDGETDUKES: ‘OF SCOUFSE| “thdt's not

:

O T O TR B S B S TSy UL S S P P
< lwhat! this «i's about <% mean ~wss o
22 B AL Die B TYUMR MESAUGHUINY Y Nobut Timean; dt's €l

23 ¢ anfindication ‘offwhere “thiswthirig> Was'doing, "your %

24 i
25 1E

else for this record? Drew, did you say that that
notebook is for me? )

MR. LAUGHLIN: It is. And that's the
sventire’ certified Fecord of-appéaly YoursHonor. =

i *JUDGEDUKES: . AT1! right{t- Do we'need °

- 0" make ‘that-an® exhibit?7 o e
2R U MRUSLUAUGHLING

%TBAPPY astwellinE g
L%, 1P U JUDGEDUKESE: okay:
10 w47

11 “take baék what I passéd up becavse it is in’the -- &

12 =% v Hir c:o JUDGEZDUKES: okayzs T i ralw

13 o R “¥MR.. NEWTON: 7=t oneihe"gave you't I BE
14 ' would-only say ohe thing*fof thé record, Your Honor, '
15 vulcan Materials. “vulcan Matérials.

16 .« ¢ . 5n TIUDGETDUKES: =okay:  oh. e
Page 53
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17 sae ovsse wa: ooMRaGNEWTON: s City.of Greenville; g
18 vulcan Materials, standard.review:w. s sasy o ¢ -
19 ¢ suerwvJUDGE DUKES - Ixthought you come up 3
20 . :...with-some Star Trek thing... =

21 ireuhis mns Fooon 2:MRyNEWTONDw NO:cNO:SIE 4 S N

22 JUDGE ‘DUKES : :.»Yeah ;A1) .righti . :c
23 well, do we need to make that entire notebook --
24 MR. LAUGHLIN: I mean, it is the

25 record already. It's -- I, you know --

60 -

N
e

*JUDGE:;DUKES 153 Okay .- - So.:we 'donist: need -

JRgrnd

to --:that.way Eccancjustshang:on.to-itwy  erat

MR . {IJOHNSON &, { :And; ithe:zcopy -of, the --- &

BogRN ysnTe-g.

. before we:.close..the.record;; T'd likesto; add.-one; more

2 thing. oThils .comes:-from the transcri pt of..the 2016 &
aity variance hearing,; @naudible) :Chandresh’s .quote. So

I would like tquggresﬁthis;cgncechﬁ ’We. are;not &

LA

ﬁﬁgoingzxo»ingreaSe;Ihe;heigHt more than it's already

W 0 N & v _h W N

tothere,-which are.existing.: o xpieon drvw 03 =

[
(=]

v Wasey iy o JUDGE DUKES:: Was: thaty--«is ithere a

[uny
[y

crpagezand Jine? Bo ugor o mvon vt DTons 4w

MR. JOHNSON: This particular ‘typing -

-
w N

. rof.itniis ‘not paginated:s sSo Ii11- supplement that to

[
H

sitheinecord:f e »arw o asm ¥ Cpnpnost i own s b

- Sl TN Vol RE

A7 ac =0 oy . JUDGEYDUKES:: When.you;say:t-was

15 '»3‘
16 alréady;: there,twere they:tearing houses: down; and 8y

=
~

replacing them? T T

[
x

Fotnnm o vn MRz JOHNSON::~ Yeah, this whole

A

[
Vo]

sneighborhood was .one of:the early neighborhoods in
Page:54
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thé: central part of HiTEdniHead"on the beach. And

it's been extensivelyb=zunuin

Goosner woy PiguoiMRY NEWTONS “Rédéveloped.

MR. JOHNSONY
teardowns ‘and¥build megasStrluctidres as of the advent

of M. Chardresh and  hiis iGroips:

JUDGE DUKES: Megastructures.

2 B MR. LAUGHLIN: Wwell, we think that

3
4
5

6
7
8
9

10
1
12
13
14
15
16
17
18
19
20
21
22

redevelopment was well underway before we got there.
T BUTEEL fmeant --sbuts he Ys'Fightaiil mean, you know,
this, you know ji:the :neiighborhdod is<an'sold -~ @i
~fhéijhbbphbbdﬁﬁﬂérge1y¥5ﬁbb35]y?§ﬁng1e—story, maybe
2367 to-Storyvhome's. & 'T'm talkingabout: ithewold:part.
&7 Andyiyow know;once they “stirtedbuilding causéways

across ithat: Tittle marsh area to-the beach; then the

PR

*‘homes: just started: getting bigger:: =77
gouetTs 2'FEoewlt MRYT JOHNSON i Would- Your HonorJld ke

me to, with everyone's concurrence; ‘sehd- a, ‘copy’ of
Iéi;thTs€LMo“statﬂtefto be: made .part: of the record or

maybe I could just give a copy of “'t” to ‘Deborahinow

By

S

ardgud wRiuare s 3 Twe

% ¢%0 7 JUDGE DUKES:" @ Dot wes need ther=-dt's
a public document. I mean, what would:probablyibe
most? helpful™for-me to*consider’it would be if you
‘could just-tuck dtiinsthesfront¥of that® notebook
right there if you've got -- IR
MR.JOHNSON: . Is-that agreeable?

ity oo JUDGE DUKES: And -= becauserwe're
Page: 55
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12018-08-23: bradley: final transcript
not really making that an exhibit anyway because --
MR. LAUGHLIN: I mean, I don't really

consider it part of the record. I consider it part

FESC SO LN 2 EREN R TS Y SR L
- » K] o :
ST P ] LooEEn dvng LA 2 ; § 62:5

.of whatever, potentially..applicable law there is.

cYeah. ; yeah.. .. ..

71 MR ;.- JOHNSON,

o gt ognmdy - JYDGE-DUKES:. Yeah,.it!s,just.the --

.
CRTOTEN A N0

tianh vy (MR, LAUGHLIN::~Would, Your Honor --

RAE A A 5 LS

»u=would,. Your Honor, .like us.to submitsexcerpts:from

£
ol

i

Gy
fo

-5

[N
Rt 5

sithe,transcript orac- osnoqey o . Yo
JUDGE=DUKES ;.o If you.all.wanted to,
youyknow, within.the.next weeksor so just send me

what parts.of.the transcript,you'd-like;me to.focus

;. 100y Ehat would ;be.fine. .. If you wanted to do a

ow.up:(inaudible). letter or:something. ..It;
doesn't have to be a complicated brief or anything.

P PR}

sThat.might;help.me.

;5 2s0KaYy . <Thank:you for.picking:the:right

one, Deborah.

an¥h v epen MR JOHNSON: 5:03d T give you the
SoIGNESONe Ty i apy gt s

JUDGE DUKES: Yeah. She got:the
soFight one. ..yeah.. That would be fine. So is a week

~+good .to ;kind ;0f -follow-up ;copies.to everyone? . If

5, ¥0uU. could .get .me pages.andlines.or whatever, .just

pages is fine.
MR. LAUGHLIN: The only -- the only

-- the only other thing I would add, Your Honor, is,
-Page -56
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. L bsd A wie e v s . - - L R I TR S N
G LR vavreia BT Ao Trd Tl I TSSHD W AT FGH

(e st s
PR RUS: SR S O $ae S g grs s b 63'_'} Ey
LR PO R b A BANS SLERENI £

1 you know, from my client's perspective, you know,
2 that their plans have been delayed considerably.

JUDGE DUKES: Time is of the essence.

aiowaedd end iR LAUGHUING T 7S THdOR"E Want  to

1

rush yol*and not*haveyolugive™full consideration to -

= »the'#eécotd’ andthe argumént33©but there is some time *
constraints. #
T $GUDGETDUKESS well, why don't we do

O 0 N o v A W

mthi S T Hean i F maybe BY Wedhesddy Toi" so”ofHext

10 week. Let's say Thursday. '~ No?7% fem getting*a face.
11 - VI8%AVWeek! gobd? T Next EFiday? et '

12 s hee el s CRRISFAUGHUING I méany avweek s &

13 ~'79godd. " I%don"t hdve d-problem withiity nix A7

14 Com ek el herinypee T BUKESE T ondebyoiival 1 havé“those

' LIS v g BTl v e nar o snon e K i O S LT [T S &
15 dn+andvhave®copiéd évéryone~else, ‘would“somebody >4

16 HTTEEET - = w0y AL GE dvsit 1Tow
17 ' MR. JOHNSON: -CouTd®you'just ‘make it

18 ithé ‘foTlowing Monday , “Judde;"So thit we've got that <°

19 weekend to wrap it up? R
20 DUF nEny
21 MR. JOHNSON: The Monday’aftér "the i
22 EFfday? =77 faer R et £

23 ‘wee st oon 90 UDGE'DUKES: T we'1T'do that!'dOrce ¥

i

* JODGE ‘BUKES™™ veah, that's fine.

24 TSN i, San T Yget “onevof tyou tally ‘pérhapsibrew
25 7 maybé “to’get with Hedther-and just ask’her to'iset
: f o1 .
. i 64
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43 f_MRﬁﬁLAUGHLIN

page 11m1tat1

F2 2N 1

«@’Ia,

" MR. JOHNSON:

'MR. NEWTON:

on on us?

JUbGE DUKESJ

for this record?

at 2:55 p.m.)

MR. LAUGHLIN:

JUDGE .. DUKES

(whereupon the hear1ng was conc]uded

Certificate of

‘Page::58

teSure’

HE c’ ’R“’l‘,

ot l' 5 ¥
b “»’“ N

Yes.

~Anyth1ng e1se

B

Are youwgo1ng

eRenriw ol r
Three.%sanythingielse, a:

No, sir, Your Honor. By

A1l right. That will £y

65
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$2018:08323: bradley! findlitranscript
I, peborah S. Thomas, Cert1f1ed verbatim

Reporter and Notary Public in and for the state of
#¥SouthiCarolinasydohereby : yi.that i

the hearing of 2018-GP-07-00784, B ad1e circle

vacation Partners, LLC .and MontiiDevelopmentyHH, LLC &

v. Town of Hilton Head Island, Town of H11ton Head

Island Board.of:zoning.: Appea1sw*Tamara Becker and

Rhonda carper, on the 22nd day of August, 2018: and
grithatethe forégoing pageésiiconstitute a true and

correct transcr1pt1on of the said hearing.
N 2 5oy ;._:;;««( gﬁ‘: R @

(o3

w1 funther:cértify. that I am neither
attorney nor counsel for, nor related to or employed
by, dnysof theéspartiés connected with this action, i
nor am I f1nanc1a11y 1ntere5ted 1n said cause.

L AN

9

t axls pafdrther céptifyithat the original of #
said transcript ‘'shall be hereafter delivered to
Drew A. Laughlin, Esquire, Laughlin & Bowens:PC, HH
Post Ooffice Drawer 21119, Hilton, Head Is1and South

4 iCaroTina¥29925y ava CEnTw e % i1

O

Tay v notiseinr] apsd Wi
In witness whereof I set my hand an sea1
2o ithis F20thsof  Apriil, 2019un Juaue

Ry
Lo

o Deborah S. Thomas CVRM
My Commission’ and“Notanry - Public for sthe
exp1res 2/7/28 State of South Carolina

S

P R
pr g ¥

i

at

‘Page::59
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From: Dukes, Marvin <mdukes@bcgov net>

Sent: ¢ qioe iin e, Pt Thursday, October 25
To:

-2018 2:23:PM

Marvin H. Dukes, IlI
Master-in-Equity for Beaufort County
Beaufort County Courthouse

102 Ribaut Road, Room 212

Post Office Drawer 1228

Beaufort, SC 29901

Office: 843.255.5710

Fax: 843.255.9505

staff, regardless of form, should not be taken as legal or financial adwce Persons seeking to purchase pro‘.pertles f;om
foreclosures or-other, saIeshshould obtaln mdependent advnce:as to, value,‘sufﬁaencyf of:title; tax consequences other.,y

From Drew Laughlm [manlto drew. laughlm@laughlmandbowen com]
Sent: Thursday, October 25, 2018 12:10 PM

To: Dukes, Marvin

Cc: Susan Vogel; Barry Johnson _
Subject: Bradley Circle Vacation Partners v. Town of Hilton Head Island, et al., CA No. 2018CP0700784

Your Honor,

Thank you for allowing me the opportunity to set forth Petitioner’s objections to Respondents Becker and Carper’s
proposed order. The objections are as follows.

The last sentence of the second paragraph on page 3 states “In reaching that Decision, the BZA decided ... that the 2016
variance application (VAR 352-2016 ... did not include a “site specific development plan” as defined in S.C. Code § 6-29-
1520 and LMO Appendix D-19”. LMO Appendix D-19, a copy of which is attached, does not define or even mention or
refer to “site specific development plan”. Footnote 2 at the end of the sentence attempts to equate “site specific
development plan” and “Site Plan”, but they are not the same thing. The reference to LMO Appendlx D-19 at the end of
the sentence and footnote 2 should be deleted, as should the similar statement equating site specific development plan
with “Site Plan” in the third full paragraph on 9.

- | 137



Finding of Fact B on page 10 is immaterial. No variance was requested because when the variance apphcatlon was

..Mmade, the maximum allowable height was 75’ above e base fl flood elevation; no variance from that allowable helghtxwasf
needed. Fmdlng of Fact B is |rre|evant and should be deleted

I S R

Finding of Fact C also attempts to conflate “site specnﬁc.development pla‘n'ﬁ aﬁ&i‘Site"Plan" and again attempts to *
improperly import “site specific development plan” into LMO Appendix'D“19:5Moréover, the BZA did not find that
Petitioner’s variance application failed to include a “Site Plai™:" THexBZK's’éﬁhﬁih“giwﬁ that the application “did not ;
include d'Site-spécific.development:pian'as defined by South Carolina:State tion 6-29-1520.” The referénce'to

“Site Plan” and LMO Appendix D-19 should be deleted from Finding of' Fact € A'copy of the BZA decision is attached.

Finding of Fact E as states that we never applied for any vested right. This is also immaterial. There is no application for
vested rlghts The su estlon that such an apphcat|on could or should have been made is pre;udncnal Flndmg of"Fac"t E
shoild be'deleted: - ' S & :

Conclusion of Law IV on page 17 also attempts to improperly inject “site specnﬂc development plan” into LMO Appendlx
D-19. The reference to LMO Appendix D-19 should be deleted.

Thank you for your consideration.

Drew A. Laughlin
Laughlin & Bowen, P.C.
92A Main Street

P.O. Drawer 21119
Hilton Head Island, SC 29926
Telephone (843) 6§9 -5700

‘EMPLOYEE OR AGENT'RESPONSIBLE TO'DELIVER T TO THEINTENDED' RECIPIENT\ YOU ARE' HEREBY‘NOTIFIED THAT ANY
DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS PROHIBITED. IF YOU ‘HAVE RECEIVED' THIS™
COMMUNICATION [N ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND DELETE THE MESSAGE. THANK

. t, : N i 5 3 2 I 3 P ]
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D-19..-Variance I ey

A. Submlttal Requirem

- ; '
An“'s ppllcatlon for arrance=shall con5|st of mformatlon necessary for the‘-Board of Zonlng Appeals

to ‘make 'a‘determmatlon regardlng:_.the variance; request mcludmg;but not l|mrted tothe: followmg

3

o

Nn_ ents to the proposed developmerrt

Fovrn Jon N SUPVRRR, R U

H

4. A wrntten narratlve explammg m detall the varlance(s) requested and how the crltena of Sec 16-

5.7 ,.a
s’»s‘x ~Jf~r¢".-

Fron i e kg bir e 4o
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APL439~2018

R510 009 000 0896 0000 and Tamara Becker and Same as applicant
R510 009 000 01102 0000 Ronda Carper

"Brier De§’é°’ﬁb"ﬁ3’i’f:

? 7 TR, wm":
T

Staff has received an Appeal from Tamara Becker and Ronda Carper in their capacnty as
homeowners in the Bradley Circle area. The appellants are appealing staff’s
determination, dated February 8, 2018, which states that the properties at 28 Bradley
Circle and 3 Whelk Street are vested to a maximum height of 75° above the base flood
elevation (BFE).

At their meeting on March 26, 2018, the Board voted to Modify the determination of the
LMO Official to the extent that the parcels at 28 Bradley Circle and 3 Whelk Street are
subject to a maximum height of 45 feet above base flood elevation. They based this
decision on the following Findings of Fact and Conclusion of Law:

Finding of Fact: The previous variance application, VAR 352-2016, did not include a
site specific development plan as defined in South Carolina State Code Section 6-29-1520.

Conclusion of Law: Without a site specific development plan, the granting of the
variances in VAR-2016 did not create a vested right, as defined by South Carolina State
Code Section 6-29-1520, to build at any particular height. Absent any such vested right,




zoning of the property.

the height restriction is 45 feet above base flood elevation as set forth in the current RM 8

~[Appeal Té Circuit Court:

If you believe the Board erred in its dec1s1on you have the nght to appeal the decxslon to
Circuit Court. You have two options to appeal to Circuit Court:: :

1. You may file a petition with the clerk of court in and for the county, in wntmga,
setting forth plamly, fully, and distinctly why the decision is contrary to law. The
appeal ‘must be ﬁled w1thln 30Adays fter the decision of the Board is;mailed

RN (S (South Carolma Code'of Laws 6-29 ".820A) The mallmg date of thls de0131on is

s

AN, silaedE bk
g ﬁit\

:pre:litigation:mediation in:accordance with'Scuth Carolina Codé 6f Laws Section
6-29-825. Apy notncgf\of appeal and ) request.for pre- litigation,mediation must be

ST

A ﬁled Withif 30 days after the decnsnon of the board is postma:k_ed

520 You't may file 4 otice of appea] w1th the circiiit court accompamed by a request for

TR RN T S LTI "H-T"':.
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Hilton Head Island, SC Land Management Ordinance

Sec.16-2-102. - Standard Review Procedures

A. General

This section describes the procedural steps and other rules that are generally
applicable to applications reviewed under this Ordinance . These standard |
3 procedures shall apply to all applications unless expressly exempted or alternative

_procedures are spgcifiegj ifr_l S_e’c-. 11_6:2_-;11-03,4‘Agpljc_gti,o_n Specific Review Procedures.

B.

1.

ithe.procedures

rg_;g»ppl_lgatlorj

FIEY i S
the scope features and lmpacts ofthe proposed deve/opment asit relates to

e orien et g ¢ s

Ordmance standards

2. Applicability

- A-prefapplication-conference is'encouraged, bt st réquired,:béfore stibmittal

of particular application types as identified in_Sec. 16-2-101, Summary Igble of

3. Procedure -

a. Request and Scheduling .

, Requestsfora pre-applicaﬁti_on,_conf_e_r.en;ce_shall,be\_g bmitted,
Official , who shall determine which Town staff members will con uct the
:..» conference;.schedule:the confefence at thé earliestireasonable time;'and

notify the applicant of the time and place of the conference.
b. Information Submitted For Conference

Before a pre-application conference is held, the applicant shall submit to

P 142
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development, a conceptual site plan ;;:and-anyjether information

reasonably requested by the Official .

}
2

C. Conference Actlons

o~ A
»!mm'« \i-

. Town staff shall ‘review;the materials; submltted by:t the appllcant prlor to
.11 sthe conference, and at the;conference ask.the.applicant questions about
1:the.proposed application ; as:appropriate;and:identify any concerns or

swynats e 2ogiy Otherfactors the applicant should: consider.about the application .

d."’”'

Wogin Vi3 §
Official shall provide the applicant a brlef summary of any |ssues ¥

IR S

s discussed-atithe conferencethat-werenot addressed by materials and

441 e vinformation giventto.the applicantbeforeior at the conference.

dlscusswns about an. appllcatlon and are, not bmdmg on the Town.
Presﬁs,selegﬂmesc,for- review. ofapplicationsdo not.begin until a

formalapplicationis submitted.

C. Application Submittal

. won rem o, rme . [ S P TP
S LY R L e By R O

1. Ay%horigy to Submit Applications |
P OIS DRTUD B ORI mn) RO L R B

v Unless-éxpredsiy-statedistherwise inthe tMO, dpplicationsreviewed under

R " this Ordifiancéshall-be subritted by the laridowner(s) of the land on which
o u L idleveldpirientis proposedior a person authofizedsin Wwriting to submit the

A :appllcat/on on behalf of the Iandowner(s)w LRI

‘»§

" THe Town Couhcilshalléstablish application feés from time to time, to defray

the cost of processing an application

3. Application Submittal
Applications shall be submitted to the Official in the form established by

. | | 143
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Forgs L

a. Sfaff Report

FRL

‘Appendlx DR Apphcatlon Submittal” Reqwrerhents ‘together with the applicable

i applicatiofifee.»

4. Application Revision '

e\‘ii's‘e“‘d :applications shall be'sabmitted téthe "Official . If the Official
determines:that the revisionsineludelsighificaritot substantial changes

warranting re-review by staff for compllance with this LMO the Offlaalmay

%

: ‘ffziﬁééﬁplic“an'tzm*ay:wnﬁdféw-'é‘h ‘application atany time before it is -

*1 degided by sUbitting ariritténrequest-towithdraw the application to
the Official .

e,y W
FEHTRE

b. An applicantwho has paid the appropriate fee in accordance with this

e oy

subsectlon Bt chooses to wnthdraw the appllcat/on prior to any review

D. Staff Review and Action

1. Staff Review and Oppbrtunity to Revise Application

" { v % k{' '“‘1 § M 5
Upon receipt of an application, the Official shalt dlstrlbu *5leappropr|ate
-+ ~staff for:review.and:comment.The;Official shall review the application

ari: relevant-support material, and any comments.orrecommendations from other

=1 wiheview.agencies:to which,the applicationwas; referred, lf.deficiencies in
complying with applicable:standards:of the LMO are.identified, the Official
shall notify the applicant of such deficiencies and prowde the appllcanta
reasonable opportunity to discuss the deficiencies and révise the appllcat/on
cntamoct yevs oo o toraddressthem, dn ‘a,c,gqr_dwancg;y\!it‘has\ewcaﬁl6;%f_1 02.C.4, Application Revision.

SRR pERTE

2. Applications Subject to Advisory or Decisio Maklng dy teview |

“hi | 144
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vi. A final decision by the:Design:Review;Board.on: appllcatlons o} e

appealing decisions by the Official on applications for Mmorm

Corridor Review or a Sign Permit.

I. Effect of Permit or Development Approval

TS " S
N« 2 A L

Abrj‘ﬁava“lzﬁf’a'h)rf\:aﬁﬁ/ica*tiah?i"ﬁ’*“a*ecofmah‘ceifwit"hrﬁt‘fhirs?'or'aiﬁ;aﬁ-c‘i‘?’a uthorizes only the

et

‘plan, or other specnflc ‘activitys '« 551 10 eldn T e

J.  Vesting and Expiration of Development Approval or Permit &

1. #Vested:Rightsfor-Approvals of Site’ Speuflc Development Plans &7 5

€ RS B0 R

(PRI [ .
b "'i‘:n.) _)‘rv’.L RO

a. General

. [P N
aviznriv Bt

f i

ExCeption,iMajoroF MihorSubdivision' Reviéw;"Major or Minor

i1 .2 pevelopment Plan'Review,:Small Residential:Development Review, and

reshie

grile 2924 g Variance'shall-constitute approval of a'site specificdevelopmentplan

that establishes avested rightin accordancewithithe Vested Rights Act,
S.C. Code Ann. § 6-29-1510 et seq. Thevested rightshall e:

R I

after the approval unless thevested rightperiod is extended in

re t 0 years

accordance with subparagraph b below.

b. Ex‘te‘n”sio‘ri's‘idf:vefs’te'dsaRig‘h‘t:Per;iods

EER

LRI

Within 60 days before the explratlon of the ongmal two -year vested right

period or any extension thereof, a developeror Iandowner may submit

to the Official a written request for an ddditional-annialextension’of the:

L L

vested right period. The Official shall approve, requests for up! to flve

annual extensions of the vested right.

B
PN ERAEE A TS S SN R PR P T
EERL SRR a AR e ERERY SR SO A KRR e N

Rt

2. . Ex lratloh of Other Approvals L

Eﬁ‘* L T -‘;'

a. General RS

Exceptifor.approvaliof Tékt Améndmeénts: Zoting Map Amendrnents, and
Street/Vehicutar Access Easement Names, and approvals subject to the
vested right provisions in paragraph 1 above development approvals

granted in accordance with this Ordinance shall expire as stated in_Sec.

e | 145
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Sec.16-2-103*=Application SpecificRevView:Protediires

RSO I e

A. Overview
1. General

©uban poane i e Thisisection:sets-forth supplemental procedures; review:standards, and related
sva erhie v s iRformatian for.applications reviewed.under-this OQrdinance;;as listed in Sec.

16-2-101, Summary Table of Review Rrocedures;:

2.  Structure of Procedures  siye

development approval, and whether each of the steps in the standafd e

2 % wprocedure;set forth in.Sec -102;.Standard Review Procedures, is

‘vanatlons ofisor-additions to; theéstandardgpnocedures This is followed by the

Srven

view standards:for:the.application: and provuswns addressing expiration

a;.a,md amendmen

The purpose of this section is to state tbe_gpsoce,dyr\e,:,f,o,r%;gr;_opp”sj nglext:» .

Amendments to thls Ordlnance to Town Counc:lfor its consideration and

2.+ 1Text Amendment.Procedure. - -

*oa

a. Apphcatldn Submittal

Planning Commission or the Town Manager and ény appllcatlon énall

comply with the requirements of Section 16-2-102.C. woe

Tt el o et -:_;_( ‘Revised 5-17-2016: Qrdinance2016-07).

b.

e | 146
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I R

Overfay (R-0) District; and

. "
$ ]

viii. The proposed R-O District is not detrimental to the public health,

‘ safety, and welfare. [ R R B R e B ¥ T ¢
? § g r%

4. Expiration a

d808 oy Ta £

Any Zoning Map Amendment (Rezoning) sha | ’;e}?éﬁ}er{d‘exd

Official Zoning Map is subject to further amendnie

this subsection.
D. Planned Unit Development (PUD) District

1. Purpose

consideration and decision.

2. Scope

=

. . i 5
- Ry Byssrpsesier B
ASTR IR IERIC R T AT St

i
R s F R Lt
‘—q-&‘,)'.'*ﬂ,“-_\ﬂt H
P R T
LAl
o g - et e + P ¢ IR
. BN ST b it AR

147
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PUD District v
i w0 AT 0y 2L 3l

SEHISNL ISR N TN SR N SS RSN AN U ANN T,

Pre-Application Conference
(encouraged)

.
NENRBANEINANRRUNNESSURNACARNURTDEDRECRNSHe DY

-
-
-
-
-
-
-
.
-
-
-
L ]

Atieinel bos

e &

TRHENOT

i

diDecision’:
= MR

{E i bR 5
1E 3|
ool

A planned unit development is established by amendment of the Official
Zoning Map to a planned unit development zoning district classification that is

defined by a Master Plan. ‘
3. PUD District Review Procedure

a. Pre-Application Conference

Prospective applicants for rezoning to a PUD District are encouraged to
request and hold a pre-application conference with Town staff in

accordance with Sec. 16-2-102.B.
b. Application Submittal

An application for Planned Unit Development zoning may be filed by the

5 148
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R ‘person.s'ldentlﬂed in 5g¢.-16:25102.C. 15, the Town Manager or the
«v-.-:ﬂlann!ng&emm!s.szqn andiany application shall be in accordance with
w3060 :16:2: 21,02,C

\cmi:x

IR R L TP S RO T O

s by Ty phin iy e d o
HE Lo O A i

o Sta?f Revnew and Actlon

et

dor i L inikx\""\ a4 L

On Jreceiving : an appllcatlon wEhe: Ofﬁaal shall review the appllcatlon and

TRIRES .e«.;«»{;R'ze,pﬁne-,a,:,ﬁs.@Ef‘rr:;e..pp;f@th.:tz.-aasfgsgmms:n.datlon for action on the

- application;in;accordance with Sec.16:2-102.D. The Official’s

e egcommendation;shall | bebased.on the standards in Sec. 16-2-103.D.4,
PUD District Review Standards

A public hearing Sitthe application shall'bescheduled before the
Planning Commission and all reqmred notl‘ces shall be prowded in, .

accordance with Sec. 16-2-102.E.

o
N, 2 .
'f'&u" LA SR ».‘ 3 SN FHL A TG

AdVIsory Body\Revnew and Recommendatlo

e
3 RARY Y [EEEEAL TR F IS e f.-“‘- HEin

ol

“ The Plannmg Comm:sston $hall réview thé Spplication and staff report,
AR REiREId i:‘n)bllc héaring 6nths application 5nd #iaké'a recommendation
“for action ofithie application’in accordanice with S6¢/16-2-102.F. The
Planning Commission’s recomrendation <hall b&'based-on the

standards in Sec. 16-2-103.D.4, PUD, District Review.Standards

f.  Decision- Maklnngdx

e

LT The Town CouRcil'shall veview tHEIGpplication” staff report, and
Planning Commission recommendation, and mak __a fi qugis:on .
on the application . if the applicant proposes a change or departure
FrEEE e et et B s the PUD Zoning that s different tham what was reviewed by
Planning Commission the ¢Range dr:departure shall first be
STEE 7 :.submitted toithe Planning: Commission for review and .
i i

cpirs L anl Thatrecommendation’in accordanceswithiState law. The Town Council's

R T ;?3::-, et

»t:rdecision shall be one of the:following; o3+

».aav 5001 tAdoptianordinance approvingithe PUD District as submitted;
or SIRE i 0

o : ' 149
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it} % thee applicarit proposes’ ‘changé ordéparture from the PUD

Pon feizn zonmg thatisdifférantithan whatwas feviewed by Planning
Commission the application'shalt be réfanded to the Planning
Commission for review of and a recommendatlon on the proposed

JEARRENE T TG LR ANE SO E N

changes and departures. The PIannlng Commrss:on shall deliver its
& racEmimendation 6Rthé proposed changes and departures to the

oy Ve

PUiTSWA COUNEIFWithin30°days aftérthe'fémand; if the Planning

AL Z‘brﬁhi&?‘ioh fé‘il§~3t’o~d‘o ‘§‘0""'it5”i's’§”’c‘1“ee“rﬁ’éa‘to have recommended

g. Post-Decision Actions and leltat|ons ebnat

W R

The Official shall provide notice of the A s

4. .
GLEGETGEE 8 O 9L e R
In determining whether to recommend that Town Counaladopt a proposed
PUD zoning district classmcatnon the P/annméﬁ(for‘ivmlssfon may consi e"r and
V\{ngh the standards of Sec.,1,6:2:103.€. 3,~Zon|ng Map Amendment (Rezonmg)
5.

gt iminadt domn el et
Designation of a PUD District on'the Official Zoni g-Map

approving the PUDyzoning district.glassification.

“-"n B

Effect;‘wof Approval

bos wsibe The appllcant may: apply<for and:- obtam subsequent development

tapprovals.and:permits necessary to implement the Master Plan in

accordance -with.the appropriate.procedural standards of this Ordinance .
Pt i uaC. Any subsequentipermit:or development approval shall comply with the
PUD Master Plan.
7.  Expiration oo T s sn v

: 150
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B T . I TR S ¢ S
Frasrspsaatd bes d 8 G
5 5

Any approved PUD District shall not exbire, but the amended Offigial Zoning. -

Map or PUD DIStI’ICt is subject to further amendment or repeal in accordance

v hsned PYUD Districtmayinclude minor deviations from the approved PUD
R .+ Master, Plan, without,the need. to, amend the PUD District approval,
provided, however, that such deviations are I|m|ted to the followmg .
i. Changes that result in a decrease in the dens:tyapproved fora
specific parcel, either residential or nonreSIdentlaI‘ prns
EiLR07 B Y LadivwChangein ailand:usedesignationfromsmiltifamily to single-
family or a change from:any usetotopen space /passive
recreation; W«
iii. Change in major infrastructure features (e.g. streets'} l;ccess”
93 SeWeriwater Estorm drainage) thatsré ¢ekrly beneficial to the
Celpantsrorthe Master Planvaréa: THe dpplicant requesting
g et (e dug G cRah g & SRATProvide fe3¥shable fotite of the request to
the propefty 6wriers' d8sociation that wodld be affected by the
change and ask that all comment be,dlrected t the Offlaal :
Proof of such notification shall be pretllded to twhe Offlaal (f
after considering comments from affécted’ property owners -
Bt Gz ol i the OffIC/aldetermmes that the change would not be clearly
R .byenef‘!_jc!al to.the. .occupants o of the Master Plan area, the Official
| shall deny the deVIatlon N AE e
iv. Changein land use desugnatlon from smgle famllyto
multifamily with no increase in permntted 5|te“spec1ﬂc ensrty’,
Tt ok wv.-Thé additiontof-collocated:or building mounted
B G s el ok stelecommunication.antennas; and s
T L enT s Ji ik -Théconstiruction of a'néw'ionopole telecommunication
Adul L dE acer sunbe 2 Stoer and facilities ot land AGt de5|gnated for single-family
use:, e L R
151
13-0f'80
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n.on a minor devuatlon request may be appealed by

OGN 3 ~;,:r., T o

Sec. 16-2-103.T, Appe’a‘lﬂof Adiiinistrative ‘Decisionsand:written

interpretations to Board of Zoning Appeals.

Amendments

by brig 2w

s s b

TAPUDIDIstEiCt approval 'sHallbe! amended Jexténded, or modified only in

Therpurposeofithisisection-isto state-the procedure for seeking a special

yexception:approval:oy

2, Apphcablllty

- @n.receiving-an:application:, the:Officialshall review the application and
prepare a:staff-report:with:a’recommendation for action on the
e e o - applicationin.accordance with.Sec. 16-2-102.D. The Official’s

Loy -, ofecommendation shall:be based on the standards in Sec. 16-2-103.E.4,

Ceeme Y e
Sl o

Special Exception Review Standards. .

152

140f 80°. "
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that is in conflict with the Comprehensive Plan , then the governing or. ;¢ s wiei ¢

policy-making body of the entity shall publicly state its intention to

proceed and its reasons for proceeding and send a copy of its intention’

and reasons;to.the.Town.Council and Planning.Commission. -t shall.also

pubhs apub\llchnotlcekof he,Pla nmgComm:ss:on indings.and.its .

ke ¥ T

Q.lntentlon and.reasons, for\proceedlng in-anewspaper of general i
circulation.in.the Town.at least,30 d.ay;&ln‘,;a.gxa,vnce;of.avv,,aﬂr;sieo‘f:.a:...c-o.rat.@ct

Ofit

eginning of.construction of the proposed. public.project.

R. Written Interpretation 2

1. Purpose

i JThespurpose:ofithis subsectionsisitosestablish:procedures and standards for

: _»'.::'F“e"nde“ningifdrmal.s:whit-ten-zimterpretationsmf,;thisa‘Ofrdinance.

& W, M I D 2t
4R BN

sssiensverensvavenedasinconansisrnannnann,

N,: i

Appelldté dec&on by
Bodid’ ononnng Appeals”

Wensinscasconaarnnsnnn

The Official is authorized to and shall be'responsible for making

interpretations of this Ordinance —mcludmg but not Ilmlted to

interpretations of;

a. The text of th'is Ordinance;

N o
SRR TR CaomiEla g

‘ (c. Whether an unspecmed use |s comparable to a Ilsted useor not, and

whether any unspecified use should be aIIowed in a zoning district or

prohibited in that district. RO TAE RS

153

600780 . -

1/16/2020, 9:47.AM



**Hilton Head Island, SC Land Management Ordinance s 5T Leshe B gBG i B lank

3. Written Interpretatiofi Pro¢edure 7 i

a. Application Submittal

! -forilnterp‘retatlon“(e:g’:,*landownervor contra‘c-t*purchaser‘ofi‘a» releva’nt’--’ :

property; applicaiit for i Holder 6f an sffectad permiit): The application

shall include a statement of the applicant’s directiinterest. ¢

b. Staff Review and Action

W apaleiaie nns Ly clOngreceiving:ansapplication.;ithe :Officialshall.review and render an
s rintérprétationsin:accordanceswithsSee16-2:102:D:<Fhe Official’s written

|nterpretat|on shall be limited to the matters for which an mterpretataon

Written Interpretation Standards.
c. Post-Decision Actions and Limitations

i. Notice of Decision

The Official shall provide notice of t
with Sec. 16-2-102.H.1.

ii. Appeal
Appeals from the Official's mterpretatlon are governed by Sec
16-2-103.T, Appeal of Admmlstratlve Dec15|ons and Written, .
[nterpretations to Board of Zoning Appeals and SC Code Ann.
gritin o o 002958008 i eyt s A
cod Bt oneg aird weilesbomes emraeyee s 8l B TRYY
4, Written Ihter’pretatlon Standards i &
a. Zoning Map Boundaries
Interpretation of zonmg dIStl’ICt boundarles on the Ofﬂc:al Zoning Map

) shall be i in accordance W|th the crlterla in Sec 16 1-107.C, Zoning District

Boundanes

S b I T AL I

b. Unspecified Uses T e

' 154 B
61'0f80.7: - 1/16/2020, 9:47-AM




. Hilton Head Island, SC Land Management Ordinance "
Interpretation of whether an unspecifiedsuse:is:similarto;a use orisy i wus
prohibited in a zonlng dlstnct shall be based on Sec. 16- 4-102 A5,

: interpretatlon of Unlisted Uses and whether the mterpretatlon isin
{ RERS L1
: accordance with the Comprehensive Plan .
€.- Text Provisions
i. The plain language used in the text, con5|dermg (a) any deflned term
set out in Sec. 16-10-105, General Def|n|t|ons and (b) the common
i 2 o zecd AN accepted usage:ofiother words in thietext”
ii. The general purposes served by the provisiéntand this Ordinance;
and
iii. The ComprehenSIve Plan .
e 12 {. ~., ..;A , 1
ns
normal business hours. T
6. Effect of Interpretation
- <A written interpr etation-shall-be binding.on-subsequent-decisions by the
Off/aalln applying the same provision:of this: Ordinance in the same
15 CIPEUMISTANCE, 5wt 3o Hg
S. Variance T
1. Purpose
“- \sv \f‘_ ) . ‘" n’* £} r o,
The purpose of th|s subsectlon |s to estabhsh procedures and standards for
the review and decision on applicationg,fon_aé)/arianfc»
2. :Applicability. s -y Lo Y L
PG v : Py
R iy ST * t
155
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Lof34 .« &7
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~«>l g E e
RO TR

Terms defmed in thls sectlon shall have the meanmgs stated in the definition of the

HEESEE L B PN, SR . 5 o
Er Tl ‘-L.isis,f Ty B 1

term.

Abutting

Thesright or ability ofpedestrians, vehicless arid boats to enter and leave

a0t

24633 rRROPErYy o

lot with, a principal building and use, thewuse of WhICh is customanly found in

o 43 engssociation with-and'is elearly incidental to'that"sfthe Aain building or to the

useof the land yand whichiis ot attachied by : any paft'of a common wall or

roof to the ,DrlnCIpaI building . st prgrd 3 St

Adjacent’ ‘

5’2 vt oA parcelof dand or.dévelopmént sité thiat shares alloF part of a common fot

line orboundary with-anbthériparcelof 1and i or & parcel of land that would
abut another parcel of land , but for the fact a-stréetor right-of-way divides

the parcels .

Adopted Traffic Service Level Standards

Ll"

Agricultu ral'*-A"ct'i\iit'y

For purposes of stormwater management, any activity directly rélted toif{a)
the production of crops, dairy products, poultry, or livestock; (b) the cultivation

or harvesting of trees; or (c) fish farms.

' 156 )
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Airport Runway Primary Surface Area ;s

,;5‘-‘:;Avsurface_;-lgngitudjnaIﬂly“cente_cﬁeda.on;the,;runw_a)/, which:extends beyond the

runway. The width and Iength of the prlmary surface area are set forth in Sec.

weighing at least 60,000 pounds.

s

L SN ]
e

Amenity

‘iy»w N
A natural or man-made feature which enhances a partlcular property.

. Application.

-wizeThe.completed:form or.forms.and.all accompanymg -documents, exhibits, and

fees required by. this:Ordinanceto,be:submitted:as part.of the review of a

request for a development permit or approval.

r:oRlace ofipast ;‘hu_mvan:settlement»:-,or;;acti,v,i,t,y;»wher:.e;a\rchaeqlogicaI remains are
-present}whether‘known; suspected, or-unknown. .Sites:vary in size and use;

examples include burial and camp5|te (e g for temporary huntlng or fishing),

A_yplab p“ﬁgp,ar,edeby a.South;Carolina registered:/and surveyor that accurately

i s odidentifies and-depicts asparcel of Jand and shows theslocation of all
~malate v boundaries;.easemeénts; and-on-site improvements —including, but not
2o oot needimited tosall structures:; parking fac}iliti;es';:«'_ut-»ilities, and-stormwater detention

Pt v [retention areasi: a3 nattenl e s 8 e s

157 |
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Authorized Agent =

‘ "“*»"‘Af?'):)éifsb"n with‘fexp‘ﬁé“ss‘“‘wﬁitte'nfco'n's_é"ntito';a‘ttgu‘pdnv‘é“noth“er's behalf.

The ndmber O'fi\ie‘h‘i'c"i'e‘s’:p'aisSiyréi'gi-a’-:p‘oint"on’-?a‘: street:during a 24-hour period,
usually calculated as the average of two'or:more:days:of traffic, and based on
trip generation rates taken from the latest edition of the lnstltute of

Y e g

Transportatlon Engineers TI’I,D Genera ion Ménual( ITE Manua/)

Beach Nourishment (also Beach Renourishment)

AL LA process:by which:sandlost through fongshoreidrift or-érosion is replaced
i fromisourcesioutside of thererodingtbeach:s s~ &
Beachfront Llne shaII have the same Iocatlon as the 1999 OCRM Basellne The
Ex 1 os2 South Garoling’ StatelPlaneicoordinates which bourid the 1999 OCRM Baseline

Tui UIYR 24 v gretthiedsame:as those.utilized:to locate: the Beachfront Line.

R R I TR T I T

RS E

Best Managem

facilities, or site improvements —that is generally atcepted by professnonals in
ot E im0 thefieldtolberan effective andipractical means (technological, economical, and
© - institutional):of preventing or:reducing the:amount-ofipollution generated by
- honpointisources of stormwater runoff..Examples of BMPs include, but are not
o limited to; detention ponds,:sedimentsbasins, filter strips;:and buffer zones.
Although BMPs may be identified and described in.various documents, the

r ' . 158
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S

D T T rATe

ead Island.

document pertinent to H|Ito

. JEYSTLY 1 835
| A corridor expressly reserved for blcycles that exlsts n a street roadwaym
addition to any lanes for use by motorized \;éhic‘rlvés. i
bt T gk S0 srualaiviie o Daomms -

Board of Zonlng Appeals

SOOI

091 ennR oty web g

Building

. B )
Any structure having a roof supported by columns or walls and intended for

Jritithe shelter housing‘or:enclosure of any:person ;commercial or business

activity, process, equment or goods Each portton of a bu:ldmgseparated

Se parate building .

The latest edition of the Internatlor;él Bunldfng Code (IBC) Internatxonal

- (nisiiMechanical:Gode, International Energy:Efficiency Codes:International Plumbing

s.Code, International,Fuel:Gas:Gode; and.International Residential Code as

+ nadopted:by the South:Carolina Building Codes Coungil; .

Building Permit R O Tt LUE

e

A permit issued by the Town in.accordance:with:the Building Code then in

effect, and this Ordinance.

Bmldlng Prmcnpal

e RN T E S
seit Ty oo e L

Uyl L W L

. sA:structure on:orin.which the main-or primary:use.of.the:/ot is conducted, as

HESEEIR AT RE
contrasted to an accessory bu:ldmgm WhICh uses subordinate to the primary
use are conducted. Co '
S gy

Yoo mead; cLand uses that-arepermitted in a zoening-district. without.-being subject to use

159
1/16/2020, 9:20 AM
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G e i“i{ o '”‘

Cap|tal Iinprovenients P ogram

faset FRTarE LR ER T AR S

A change in the use of a structure,or land . Changg gf use shall include a

B

change from one use type to another use type

‘GountyFSsutieCarolina.

e
i3 :{}é‘f‘:?.}‘t

wikrithg Fedéral Emergenty: Management»«‘Agency (FEMR), Altérnately, a flood

hazardarea subjectto’high velocity-watets. (Séealso™Flé6d Hazard District").

R %1
1500 EINER A

The navigable waters of the United States subject to the ebb and flood of the

i " I5tidead- Which dre saling wiaters, SHoreward'to theirmiganhigh-water mark.

rights-of-way , streets, commercial structures, multlfamllystructures and

.~ parking'and loading ateas. Thé following are iricluded in:the definition of

160
1/16/2020. 9:20 AM
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common open space : golf courses, tennis,:g\qg;,ts{,;a\rg@s;{or other court games,
sw1mmmgpools pedestnan and bncycle paths, equestrlan trails, play fields,

‘...W Frs

S, ‘horse stables ’places for people to gather and passwe recreation

b
TS

ke’ Compre ensive Plan or the own of Hi on"H;ead Island as amended,

including the Transportation Element 6f said plan and other such adopted

supplements.
G Conditional.Use-

Construction

;@;' 1y ﬁ\ \g* f.‘;:; i
M The érect
disturbing activities ) for the same
wymgdisgy b FrRas vl e Jabirmir e oy w2 T T
w * “Construction/Storage Trailers '

W AVRSIINS IR sl W

porery, mebils.

Dlrectly or |mmed|ately aa_'/acentto a boundary or separated only by a street

or public utility right-of-way.. yevn theil

Any letters, numerals or characters used in any combination and displayed on

asign.

Corner Lot

oy

County

Beaufort County, South Carohna L

T3 o | 161
60of3dr o e 1/16/2020, 9:20 AM
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property damage, or dlsruptlon of vital socioeconomic act|v1t|es If |t is

destroyed or damaged or if its functioial lity’ it |mpa|re‘ “€ritical facilities

_.include but are not I|m|ted to health and safety faC|I|t|e§ (utilities and

l»’ Tyat

shali have been. dellveredupon the earliest

L ‘ CERY

~a

require ’y‘ tHe form of the 'r'n'amng‘(;. a., firs c'I"‘ass mail, certified
mail, return receipt requested), in which EQ;S@JE\E item is deemed to

have been dehvered as of the date of the post mark

Density:n i

See Sec. 16-10-102.B.1, Density.

Design Review Board

~3 2%

SR (S Town ot Illtllton Head Island DeSlgn Rewew Board See Appendix A-4,

r|.~

De5|gn Revnew Board
Detention

A S S T R
The collection and storage of surface water for subsequent controlled

162
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The legal or beneficial owner or owners of aklot or on any Iand proposed to be

wsincluded inia;proposed:development;-including:the:helder of an option or

contract to purchase, or any -other person having:-an:enforceable proprietary

interest in such land .

Development

;«“,The use of.a structure.or; Iand orxthe«constructlon ‘reconstruction or
alteration of;asstructure ;-or.an.increase in-land use:intensity; or filling,
excavating or dredging a parcel or intertidal or underwater land; or a change
in effects or conditions of a site; or the alteratrlon?of a shere bank or

. floodplain; ;_p_g;t;h,eg:,qqq,st[uqtiqn.o,n;gext-epsi:on‘éof;a.ut-_i lity; orthe subdivision of

“

'
BERIB B R LOY

B N tév"%'
Dlameter at Breast
LR R .,éf::“.rm‘

The diameter of a tree foy,r-.fian:one:half (4.5):feet-aboveiground level,

Disaster

-nAny:oceurrence of widespread-or. severe:damage; injury;:or loss of life or

property resulting from a natural, technological, or national security incident,
including but not limited to earthquake, explosmn fire, flood, high water,
hostile military action, hurricane, Iandshde mudsllde storrﬁ tidal wave,
&g euns ot wondormado, or wind-driven:water, when a:State.of Emergency is declared by the
~Mayor insaceordance:with:Section 7:7:20 of thesMunicipal:Code .

Divisible Dwelling Unit

2w oo A dwelling unitin a:multifamily residential or interval occupancy

. development that includes-one.orimore-lock-out:bedrooms that can be

< ancphysically:closed:or;locked off from:the remainder of the:dwelling . Such units
163
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05 stk must: have a bathroom:size is limited'to 75 percentof-thie gross floor area of

the entire dwelling .

W “Adrainage afealoriwatershed-contributing toithe floW:of Stormwater runoff
RIrtat -rinto’aireceiving body-of water.iis st

Drive Aisle

A vehicular accessway within a parking bay providing direct ingress and egress
: ‘f’t’o‘-adjacéhtyin’divi‘duallpar‘kiﬁ'g%Sbéce'S%%DiiV‘e'?ai'sl"é*S’iﬁ"cfltfd?"extensions of such

An aﬁEé‘ssOr"‘)'/iéféCilit?yfdé”sighé"d‘f"-fi)‘ﬂé“ﬁTéble a‘motoristto’drive up to a window or
service point and quickly transact business or obtain SeWices, products, or

goods while remaining in the motor vehlcle Drlve throughs can be accessory

= 3 EX
(including a garage or carport), Ioadlng area, or maneuverlng areaon a lot
=5 fromna’'street or-another driveway: |« & 13 8]

Driveway, Service o ISR

At . Lo e
ke u Tl L)

L
3

a:v"\;. ‘, g’_“

N S PN Y e

st s s iteh A pedestrian walkway constructed ofi(generally wood)yplariking that crosses a
“dunesystémto the’bédch. Boardwalks may alse be used:for bicycle traffic.
Dune or Dune System
=.;-0ne ‘or a series of hills or:ridges-ofiwirid-blown:sand’exhibiting varied
~ 7 ool topegraphy, but generally running parallel to the:bédch:, or one or a series of
i v v whills or ridges of sand resulting directly-or-indirectly fiom beach restoration or
& 164
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«.-beach-renourishment.-Dunes may,or may:not-be.anchored by vegetation

e geiaers bap(e.gh, sea.oats)-and-arein.the:wvicinity of the-beach iisi

A building.or part of a building designed-and:occupied.exciusively for

residential purposes by an individual or family unit, together with permitted

Electric Vehicle (EV)

Eesy e
A vehicle that operates, either partially or exclusively, on electric energy stored

in.the vehicle'sybatteries.iElectricvehicle® includes a:vehicle operating

-k, g rexclusively, onelectrical energy fromiits:batteriesy(battery electric vehicle, or
BEV), or a vehicle that is powered by both an internal combustlon engine and
an electric motor operating on electrical energy from on' board batteries

. »; charged.primarily through connections:to:the.electric grid.or other off-board

-.. velectrical:source (plugzin hybr_id;el.egtric vehicle; or;PHEV).:!

e RIS 3 3
Electrlc Vehlcle (EV) Level 1 or 2 Chargmg Statlon _
EarE: iohal fai 7.’2’ ol D1 *jﬁL“ o e ;i; LR LA £

RS TR T £ S ;,_:sAn:eIecttic vehicle (EV):level 1:0r, 2 charging station:is:a vehicle parking space
’ Lh 't s thatisserved; by:aﬁ electrical component assembly;or-cluster of component
assemblies (battery charging station) designed;anid;intended to transfer electric
energy, by conductive or inductive means, from the etectrlc grid or other off-
board electrical source to a battery or other enérgy storage device wnthm an
iy 165
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veléctricvehicle i Levell: charging statintis :a slow’charging station that
typically’‘operates:on a:15-'or:20-amipibreaker on‘a:120-volt Alternating Current

(AC) circuit. A Level 2 charging station is a medium gh_grg‘iﬁ}ng station that

typically operates on a 40- to 100-amp breaker on a 208- or 240-volt

A structure s entire single elevation; including:wall face; parapet, windows,

doors, awnings, or canopies.

anyl el

assembled in manufacturing facilities, designed for Iong term residential use.

= Eorthe'purposes:of this:i:MO:factary built-housing .consists of two types:
modular homes and msanufactured homes . (See definitions of those terms in

this Section.)

Fall Zone

Lyt et o@ne or morespersons.whosare related by:blood;:marriage; or adoption and
living togethérias a siriglé.household:unit'in.a dwélling unit —provided,

however that" family" also includes nine or fewer menta!ly or physically

BT

handacapped persons prowded care on a. 24 hour bas:s and living together as a

1+ v single.-household unit in a dwelling dnit ;where such arrangement is approved

i.nmenn .t czorlicensed by aistateragency ordepartment or under-contract with the agency

fEEL LT ordepartmentitai e e s T et
S A AP R NS ST AP M A . R
- Farmers' Market
RS T ok R AT A PR e TR

166
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12 Qf:34

A public market held.in.a:structure or-open areasoccasionally or periodically

for only a-limited,time, period;during the.year, where farmers primarily sell

to consumers.

Filling

i s
TEial

Any activity that increases ground surface or substrate e évation—including,

but not limited to, sedimentation.and-dumping..» .. ..

Finish Grade

The elevation.-of, fand-resulting from:alteration as part of.development activity.

(See also "grade" and "pre-development grade.")

5

A S i s gl
R FEAN f

n.of partiahor.complete.inundation of

rain. -

Foot-Candle

'
s ihd
=wd 5

A unit of illumination produced on a surface,'"é‘ll'pm 1t

i3 Y

s of which are one foot

~from a uniform point source:of.one candle.-A foot-candle is equal to one lumen

per square fodt, or 10.764 lux. .-

Frontage

The width in linear feet occupied.by.eachseparate business or other use or the
width in linear feet of a /ot that fronts on a street. Each buifding or lot front

shall, for purposes of sign copy area allowed, beé Separately calculated.

Sy T arRs IVGRLATY TNk ey Yhgea e o gl ¢ B ISR
OLRTRE TR AN EUIN DR AR R A P HELRIIR D DE o edd

Fixtures that are shielded;in such.a.manner;that light emitted by the fixture,

either directly from the lamp or indirectly from the fixture, are projected below

e fixture where light

a horizontal pl'éne running through the lowest pointon't
is emitted. This means that a fully shielded fixture.is.one used in a way that

allows no direct or internally reflected light to shine above the fixture.

TN el TRTROUEYSS

Gate

167
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Grade ' ‘ N

See Sec. 16-10-102.C.4, Grade.

Grade, Finish - opgh v A e e '
135 1 8 (ALIM VHR B AR

See Sec. 16:10:1025CIS G A S Finish:

Grade, Pre-development

Gréphicsz

For the purposes of:Sec. 16-5-114, Sign Standards, any drawmg, symbol,

oy

pictlitemctif or1ogo-displayedon s s:gn face s ineing A
"h‘j_ e 3 ST o i : Ha
Gross Floor Area

See Sec. 16-10-102.B.2, Gross Floor Area.

..Ground Water ) , T
(SRS (LA A e I RIS 00 M S TUE RS S

than atmospheric pressure. - *~

Height

&b
.‘1;
-
ot fo Ry T R IR S AU T PR TR AL I SE MRS AR L D :
; .
; Housmg Unit \ \
e I Yy ok B
S - Seé- Dwelllng Urnii¢* - :
et iy ey el DI T L D SR T e

Impervious Cover

Lo 168
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See Sec. 16-10-102.E1, Imbervious Cover..

:
e e beiie

marinas, docks anff ihe Ilke) and other 5|m|Iar constructlon or establishment.

27-32-1 0(9).

Invasive Species P

e e e eNODSNative plants that aredikely to.spread, disruptingithe natural balance of an

EABYOIE ST R ST

. wecosystem;;often; causing.the less:of.native;species:.

v s, TR
o IR

_Land

P r vy 5

The earth, water, and air, above, below or on the surface' ‘and including any

Lt U e iMprovementsor structures customarily regarded:as land.

vegetative cover, excavation, filling, gradm an "the‘placement or

1igonstruction.of.any.improvement or-Structure .. 3,1 .o

s - ce et o
AN RO S 3 I N T 0

BoU T TN TS T T
Landowner E
1 w 3 et LTI S . 1t 7 . A

oo o o Ajpersonwhosholds legal title-to asproperty. or.the authorized agent of such a

person .

169
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Larger Common PIaR- =G 13

A Larger Common Plan (LCP) is "broadly d€fined‘as-any announcement or
piece of documentatlon (mcludlng a srgn,ipubllcznotlce or, hearing, sales pitch,
advertisement, drawmg, permltlappllcatlon zoning request computer design,

etc.) or physical demarcation (including bouRdary sighs; Tot stakes, surveyor

yoccuy on a specific plot.

For example |f master calculqﬁtlons have been re ared and/or submitted for

_‘\_i.‘).mr*

of an | LCP If the site is pa(t of a subd|v15|0n lndustrlval

FEAVRL LD YR ll pE Iy 20 1

Had
Any land-disturbing activities, including clearmg gradlng or excavating, on any

re

7 site considered part of'a Larger CommoniPIai;ased ori'the definition above,

3

“Would be required\toobtain coverage nder the NPRESConstruction General

2 s parmitdventifithelsRd disturbihg dctivities Testilted ift a7disturbed area of less

than one (1) acre.

Ldn a

10 p.m. to 7 am; expressed as dBA.

Legal Nonconformity |

ot b e AT O
Oy RN B NG Wl VDD BN AT

JARY! /an"ariif-é idevelopmeént structiire 6r-site’ ineludirig any lot of record

that was legally established, but that is not resently in fuI_I compliance with the

For the purposés‘of wetland fitigation:reglilatiofis, & légally-binding
agreement that specifically preserves a wetland mltlgatlon area for a duration
of time. Legal Protection lncludes but is not llmlted to deed restriction,

cam e s TR S dovenant, 'conservatlon-easement, or gift to'a:conservation group or /and trust.

LS AR

Legally Established

170
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Any land use.;,development, building .structure, or; site, including any fot of

record , which was established, constructed, used or recorded pursuant to,
5?;@-"(1‘{..\

and in conformance with all relevant' req reme

the Ordinances thenin

and all, condltlons obllgatuons and requwements ofany permlt development

approval, or.certificate ofany descriptionissued-by Beaufort County, South

Carolina, the Town of Hllton Head Island, the State of South Carolina, or other

government entity shall have been met within the t frame if any, required

1 hay,xRY;SUCh: permit,; approyal

certificate, or.that the, permit; development

Jescribingoperational.conditions.within a traffic stream;

asure
sxiprsen o SeNerally.described i,\ete ms;of.; such factors.as:speg gand travel time, freedom

ptlons,gcomfor -and convenience, and safety.
ry veRlen

LA -

Dot ach wen e

Iegallymdescrlbed :piece of:contiguous.| Iandthat has, been or may be

<,d.¢yel,qessi:a§sax unit: ThisLermis; synonymous-with:: parce/."

applicable at the time of recordatlon

Maintenance et

:Any.activities, required to.assure;successful restoration after a project has

171
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kH TEIME
1 esDnag W e D
. Manufactuﬂred,‘
EFWE B #FY

A factory-built, single-family structure that is manufactiifed under the
authority of 42 USC Section 5401 and th: t?lS tr

sections, is built on a permanent chassis, but is not constructed with a

ort ble in one or more

“perman it Hitchoor Gthardevice® aIIowmg transport f-thé unit other than for

“‘%hé’bu fJé of‘dehvery to‘a: permanent SiteTSHd"d6ES 1St have wheels or

% THE Jdjective ‘inaterial

i
i)

SIS 68 OohjectivelsiBstantive ) tahBibI8, Arit ensEguential < aas

Maximum Extent Practicable i<

oS P g

T8 RN feasvble drfpracticalialtérnative existsfaCuatemined By the Official, and all

o ke iy yd

L ipGSSIBIEBFOFE To comply WitRTRE S tandaTd<:6r régulatich or minimize

FGtartialharif

“advérse impattshavé been tindertakén by an applicant .

Economic considerations may be taken mto haII not be the

Mean High Water Line

That line which intersects with the shore representing the average height of

year t(dal’cycle ‘Benéhimarks purporting to have

“ Righ'waters overan18:
" 'gstablished miearn high oF [owWater vallies mUsStEerifiéd by Town Hall as

meeting State and National Ocean Survey Standards. . . .

__Mobile Home .
TUEETE N AR 167

“Atransportablei factory builbstFuéture that Was-manufactured prior to

;-f-»*féha‘ct’ﬁq“é‘n‘t‘?aﬁfﬁé fe-a*é‘?élﬁm;-;\ﬁufé“c‘tareafﬁbagiﬁ’gaczsﬁg‘t:’rﬁc'fion and Safety

W

a single dwelling unit = 1570 %%
Model Sales Home/Unit apen e e

SLT TSN S A dwelling Uit or-Other-midrkétable dnit of anew development, that is used

172
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% . for.real estate sales;or leasing.activities,associated with the development

a1-PeNdingiconstruction of thedevelopment.and the initial.sales of homes or -

units in the development.

Modular Housing

with the Act (Title 23, Chapter 43). Modular homes shall' be subject to the same

sristud monnen Standards as;site

M

Any.k boat or. otherﬁtype vessel propelled by any type of, electrlc internal

combustion or other type of engine.

‘Municipal Code

12

£

5)53, ;L R i iha} LEAY TR Bty

s iyps s NEMUNicipal Code ofthe Town_o_f ItonN ad Island South Carolina, 1983, as

£

2
Sk

amended.

NaturalWater Body,is .+ sirity bewaa qunugitne banid

«Any,pond, lake.channel, wetland .marsh.:creek,sound, or ocean which

shoreline and is not the result of development... s,

=y

Neighborhood

;Sub-areasof the Town withi

... land use . developmentpatterns, natural features of;socio-economic

Net Acre T

o 5€e9e(.-16:10:102:B.3, Net Acrer 11ri: iont o4

sl vy Datang e
Nonconforming Building or Structure 2 *

Any structure that fails to conform to any provision ofthis Ordinance,
: lenglgdigg height; bulk;setback from,any lotline or from:the street, building

-coverage, of, bu:ldmgdestgn Also,.any, structurethat fails.to conform to any

173

18 of34. ... . 1/16/2020, 9:20- AM




*5Hiltor Head Island, SC Land Management Ordinance

5 g8tbacK from any*la‘tlme BEfFOmithestreet bu:ldmg coverage bu:ldmgsme

or building design.

Nonconforming Sign

Any site feature or attributé’ﬁ'i'ﬁéfhd g Butndt limitedts, parking, buffering,
landscaping, screening of mechanica

| nt, or walls and fences—that
was legally established at the time of development, but that does not conform

A

TR S L T N P T R R AT TR R Mv‘
S5TRI ONTNESIthE Standards and? regulat|ons Gtithis OFdinancet

Nonconforming Use

Any activity using land , buz/dmgs or structures that was legally establlshed

feogsemni

Bt that fails th cartormin any respect toran: apphcable use requnrement set

s 2D CHherslIEY: by SnEEWnar 'or one ownershlp 8ntity! 'and‘are proposed for
fuodm s @ BT L Do BTG

developméntasa PypT - -

Nonprofit Organization

CARY-PEFsOR’, Partnership; assotiatioritéorporation, r other group whose

‘aetivities aFe eSnducted for "c"iVic',‘-'dr'*ﬁlﬂ'ﬁﬁ“ar’hi't"é’?i”a n*HAOtIVES, or for the benefit of

others, and not for the gain of any private individial‘r group.

Notice of Violation

An initial notice from the ToWwh indicating a vidlationofthis Ordinance , not

associated withafine. ..~ .. . . . .

, Official S

3o T o The Towh érfiplbyeé to-whom the Toiwn Manageér has 'délegated the

v Lo rggponsibility of-administeting and nforeing this Ordinarice . See Appendix

‘ _ 174
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sgsganai B 3 Lol hagbout:blank
A1, Official: The Official isithe personreferred, to,aszoning administrator in
the South Carolina Local Government Comprehenswe Plannmg Enabling Act of

1994 (S.C. Code Ann. § 6-29-310 et seq .).

Off-Site

Describing a lacation or an area of land which is not on-site ; outside the ot or

s ais pareelthatis the subject of a.given:/land use application 3

Bta T s
5 &
other areas that, in accordance with thxs Ordlnance may define the
Vs s-development.site:s v pix v

o by n e o i
?a.‘:'t‘;%ai IR0 Y0

See Sec. 16-10-102.E.3, Open Space.

Ordlnance

\ce with Section 2-7-40

=i .o The:placement of:products:or materials for:sale:outside:the entrance of a retail

gt Jiies

r.wholesale sales.establishment.,

'Outdoor‘SeasonaI Sales‘“

: - 3 5 A x..
wiGSEVe indd Dy S

A temporary outdoor business enterpnse that is conducted primarily outdoors

and offers for retail sale items that, by thelr nature are in partlcular demand

cop ;0 sae during agrelatively:short peak:season—ingcluding; but not-limited to, Christmas
trees, pumpkins, produce, and flowers;
Outdoor Storage EriPRL T I
Sadne e o hekeepingsqin an.unroofed-area;-of,any-goods,-junk,-material, merchandise, or
Lytess i e nivehicles:inthe.same place for-more:than 24-hours., ¢ v

gy il e

R e ST
Overstory Tree

S | 175
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I tat, ok e

Aihn HTrees that compesesthe top layer oricahopy of vegetatloni.

Parcel

See "Lot."

Both tHe'AM:afd PM-sifigleihdlir oira‘weskday wher'the traffic volume

reaches its maximum, measured for the AM peak hour between 7:00 a.m. and

A walkway that provides pedestrian or biéyclé passage éither between streets

or from a street to a building or other destlnatlon):such as a school, park, or

S el
* ‘rk

.4,:,...

transit stop.

Person

' “Grganization) corporation; trust; éstate; receiver, syndicator, branch of

government, or any group or combifation acting:as a tnit:

s S

Planned Unit Dévelopment (PUD)

beigy g i sz

PN A

A tractontrattsof land that are-developed irra'tomiprehiensive, design-
integrated manner according to:an 'overall Master:PlaniiGénerally a PUD will be

phased and consist of two or more types densities or intensities of

sy

Ry

f:.-.eéw-evh*evma'nﬁiﬁgtoFﬁfﬁissioﬁ:dffth‘e Towh of Hilteh Head'lSland. See Appendix A-2,

Planning Commission; "+

Pre-Development Conditions

. Those. conditions.that existed beforé altefFationifesilting from human activity, ‘
or the natural topography, vegetation.and rate; volirme dr direction of surface |

or ground water flow as indicated by the best available historical data.

Premises
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AL AE A T 111 £I70AN ASANA RS



T deswipd w,_,about blank

«-Hilton-Head Island, SC Land Management Ordinance RN LS

. A lot;including the buildings or structuresthereon. .77

I SRR AR PR A e bt IR NS S A L
Prlmary Dune

SR VIR TR IR

Any of the dunes that constitute the front row of:dunes:adjacent to the Atlantic

- - . .Ocean.

Property Owner

iyt
i SR

A-personwho holds Iegal\titje to Jand. .-

Public Way

Any;street.highway,road;.pathway;internal and-external sidewalk, beach, or

i

waterwaywhether privately.orspublicly owned;thatisdesigned or used for
outdoor vehicular, watercraft, or pedestrian;traffic seither:by public right or

custom, or by invitation of one or more owners.

SRS IRET S PIL TS R

The minimum number.of Town Council  Planning-Commission , Board of

? Zoning Appeals, or Des:gn Review Board members that must be present in

i 07 DR RN e PR RVHATS

et pearn

s ISR
ec eaﬂonalVehncIe

ERCI S RTINS LEETI T TS T TS T A b CRES I L T el E R0

Any of the followmg vehicles designed for travel, recreation, and vacation uses:

motorhome or van (a portable, temporaryAdwe/lmg constructed as an integral

-' < m-cpartofa ;s)e__lf;pnop,eIledxvghlglg),f pickup:camperi(a:structure designed to be

~st v e o fmounted on a truck chassis): recreatignalitrailer.(aportable structure built on
a single chassis; 400-square feet orless:when:measured.at the largest exterior
horizontal projections); park trailer (a semi-portable structure built on a single

ST TRE ¢
chassis, which does not exceed 400 square feet§when c nstructed to ANSI

A-119.5 standards .and:500-square:feet when constructedito USDHUD

Nyma s %y
T LN A BT

,%r»;'stan_da\lzds_); or. tent trailer-(a canvas or-syntheticfiber folding structure

mounted on a hard body base and towed by a vehicle). Use of a recreational

vehicle for residential or accommodation purposés is p ohibited exceptin a
ot ne o Recreational-Vehicle (RV)-Rark .y o ooy

N . g 4 .k . . h
Vil ™ SRR AW SE M e
2 T e T T § ; f I S S EER AR g
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#:HiltonHead Island, SC Land Management Ordinance

The restoration'to:a:good or-sound-condition of matétials, systems, or

components of a structurethat are worn, deterlgr d, or broken using

omponentsy<h

Right-of-Way

v -
b1 IR ‘». Sy

An area dedicated to public or private use for pedestrian and vehicular

movement, which may-also dcéommodate public wtilitiss:

Roadway geE L

That:portion of @ streetimproved;idesighéd: or'ordinarily used for vehicular
and bitycle traffic. Aroadwdy iicludes motor vehiclé travel lanes and may

cliide. bike: Ianes pee

¥A'standardized; reusableshipping vesselused'in:the transportation of freight

b 2and capable 6f being:mounted on-aail car; or'modfited'sh a chassis for

L I W BN [, s o e =~ [ S
AT D ST L T T TR g ™ s 0 L LA
Sign
. H N tg . e~ e N D T N

Any words, lettering, parts of lettérs, figures, numetals; phrases, sentences,
emblems, devices, structures, costumes, designs, trade names, or trademarks

by which anything is made known (all or any of whichlare sometimes referred

178
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+Hilton Head Island, SC Land Management Ordinance o g T S Buss Y hrage . about:blank

to as. copy;").and thatare;used to designate.an individual, a firm, an

association, a corporation, a profession, a business, or a commodlty or

products, and that are visible from an 'et bF ad/acent property and-

o gein s o, USE to attract.attention. Asigniincludes the, sign structure and the sign face

- on which any copy.is.displayed.

Sign Area

% widizaoc,COPY,OL: graphlcs |nd|v1dually applled tosa. facade the SIgn area shall be

s .‘_gonmsalid.eged;gs.,the.arefa;,of%an,|magmary. rectangle. that will enclose all such
. SEEe g RIT L 3T BN S Eug FPEM IR AN S ¥ t.\-,..rf:,.."he CEEA L R .

items.

Sign Face

Yo}
NIRRT R R EAR e N

ST NN TI LTS By EL i N IRl Ve Le P nopne
Sign'Structure Area ¢
The area within an imaginary rectangle that encompasses the sign minus the
area of the sign face . TSR )
gfdsd s fi : K T
A freestandlng or fagade sign.t that serves to |dentlfy the. Iocatlon of tenant
spaces within a multi-tenant building or development to pedestnans or’
E ;{r
" 'Sign, Facade - ' = e

“ | | 179
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“IHilton Head Island, SC Land Management Ordinance s “abotii:blank

‘s.sl..4

,S|gn Freestandmg

S BIRAYSIgN: supported by s:gn ‘stricrire sécured in the ground and that is

wholly independent of any* ‘other support

Sign, lllegal

LIt Any exnstlng S|gn that does’not have 4'si g n PErmit feSued by the Townin

w5

Lo
d rds Persons respon5|ble for such

‘:%r'*supported by gasses

ater than atmospheric

=t pe s B g

‘_;y place other than within the

ey

W T

Slgn Permltted

Any sign for which a Sign Permit has been issueq_.by:thle Town in accordance
with Sec. 16-5-114, Sign Standards.

180
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- Hilton:Head Island, SC Land Management Ordinance a9 g bnabout:blank

98 STUTO -S4 HS Ie SN

t:Sign;Politicaly +

Any sign erected for the purpose of advertising a candidate for public office or
stating a position on a public issue on which an election-or referendum is

pendmg W|th respect toa partlcular campaign.

ot Lefrehy v e wiak

Sign, Project

ARSOIR S -0

Any sign erected and maintained on the premises temporarily during

constructlon and dlsplaylng only the name of the pro;ect architect, engineer,

|ch property such

el BT Sy AR 2 ' Y
) Any S|gn placed byLa p bllcly regula porpose of identifying its

einaln o s oy g Tenwed Bon sRu ety i ey
Any 5|gn advertlsmg real property as bemg for rent for Iease or for sale.
R 501 an bsinuen yile e G& Py slenmg ) Hog

: SignaRoof
% ‘".izge T
Sign, Temporary
’”‘:3“ wey er gl Sy AR s ety Sronc e By
Any SIgn or lnformatlon tran |tt|ng structure| tended to be erected or
displayed for a IImlted perlod s b LT el e

Sign, Traffic Directional/Safety

ST s Bu R A AN N :
' Any 5|gnvthat is deSIgned ‘sized, and erected solely for the purpose of vehicular

or pedestrian traffic direction or safety, and is without'any commercial copy or

graphics .
Sign, Venicle .

181
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#'Hiltor-Héad Island, SC Land Management Ordinance P L

Any permanent or temporary sign affixed, painted ‘onor:placed in or upon any

T @

exchanger,

e
A

transfers it as heat to a carrler fluad for on-site use in hot water heating or
space heating and cooling, or that collects:5olar energy:aind converts it into

electrlcxt for dlrect on-site use and transfer of excess electricity to an electric

utlllty grid. Solar panels and equ’ipment are typlcally mounted on the roof(s) of

principal or accessory structure , but may be mourited:on other parts of

structures, or on the ground

Special Event

YA

L State SN T R ISR Lo :

97 0f34 7

The State of South Carolina.

State or Condition that Existed Prior to a Disaster

182
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nt-ofzway. or:prlvate easement used or

W At

An eX|st|ng or. planned publlc 1

to.be used prim rrlyjq

Pif

o PR, P b e =
2EOTY VG IR IETRAA WL TS
A street tha has been dedlcated and publlcly accepted by a governmental
Aodut et BTG S 1y
entity.
Structure

S0y LennlES e S Sy L5 o) enene

Iocatlon on a parcel of /and Structur‘é mcludes F flxed or movable bu:ldmg

SETIRY DEIRD i WGV

treatment pIants sheds fences and gates! docks moonng areas, and similar

Hacd essory construction .

P vn Pt s
N IAFE T ppat :E\‘ WE BRI

Subdivision. v

|V|S|on of an

‘{1 fa;. rt ‘*\

L L;":’i"“, SRR ;;.j;.s SOERL Foilld
any new streets W|thm any. suble/smn prewously made and approved or
rreehon :f; 3 ot l - i

recorded accord ng to law, any re- “subd

on mvolvmg the further division or
relocation of /ot lines of any lotaorrlots within: a:subdivision previously made

and approved or recorded accordrng to Iaw and the comblnatlon of record lots

S 183
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“Hilton’Head Island, SC Land Management Ordinance ania! about:blank

The combiriation¢6r recombifationof-portiohs.of previotisly plattéd /ots where the total number
of lots is not increased and the resultant /ots are equal to the standardsipjﬂtghjs Ordinance:

2) The division of'landinto parcels of five acres or more where no new

e

ppatdored

‘streetis’inv ved® and: plats of these xceptlons are received as

53 vl e Y

l'nformatlon by theiTown| WRICH shallindicate that fact on the plats;

3) The combination or recombination;of:entire./ots of record where no

new street or change in exrstmg streets is mvolved

Swimming Pool, Spa, or Hot Tub

An above- or below-ground structure that is filled'with:water and used for

SWImmmg (swmmmg'pool) or for soaking, relaxatlon massage or

) TS BT { ‘%4’“’

hydrotherapy (spa or not tub).

Telecommunications Facility

eqmpment‘and network Combonents that arehtollocated (attached or

S 14 "V ?‘*""Y *’ v
A SAREY 3

w3, b § :
mounted) on an eXIstlng telecommunlcatlons tower or (b) telecommumcatlons
i ‘a\ o

facility equipment and network components that are coIIated (attached or

mounted) on an existing buildihg_ or structure otherthan:a

telecommunications tower (such bu ilding 'or structure is not considered part

éznr\v hEalwir. Qj{\,«;\‘ Q

telewsmn or commeraal rad|o Th|s use does not mclude an amateur radio

antenna or a satellite dish .

ik | 184
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4

Tract

DR I v Ded s LY

Any temporary: dwell/ng or temporary n-on'reérdent]al unlt ’that can be removed

entirely from the island or driven or pulled off the island:in the event that a

subsequent dISBSteI’ OCCUI’S

Ly 40y e a0

(e.g., palm) perenmal plant havmg one or several

self-supporting stems. Trees may be classified.as:conifer;ideciduous,

: Any;||v1ng woody or fibrous

evergreen OY' ornamental

kY ,«“;H

TreePr Qt?gtj.g,’]aZQnﬁ"’? I

A defined area containing one or more healthyf»treesdesignated for

preservatlon and protect|on |n accordance with Sec 16 6-104, Tree Protection,

o nT
ity et Rt

L .
TR S N N T e ETO ISR P : 4o Bl T S I T
PO R DTG s B YR i T HEs T r;*, sc-:.‘.* IS A0 I AN IR W R e

Tree, Street

A tree with a 3" caliper diameter at breast hejght with:a.trunk free of branches

7'to 9‘ from the grade immediately adjacent to the tree and generally located

“in the a

T
oy ral TR AN
4

sLree:survey. :..

1'6:6 1604°¢5.

Underbrushing

185
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AHilton“Héad Island, SC Land Management Ordinance

The removal of the shrub layer or understory from a’sité by hand or machine

(also knowgdgﬁ,’t\)gsgh hogging

Understory Trees

Trees that grow beneath,the overstory

SR Y e SIET T (14

Upland

hydrologlc regime is not sufficiently wet to ehcnt development of vegetation,

R L

soils, or hydrologic characteristics associated With*wétlands . Such areas

termed non- wetlands .

|n floodplaln are m%e app;opna
F 3 WY [

e

The purpose or activity of WhICh the Iand or burldmgls desngned arranged, or

intended, or for which it is occupled or maintained. Acc'eSsory useis

A use of a building, lot, or portuon thereof whlch is customarlly incidental and

subordinate to the principal use of thé*building'orlot?

. T prumarypurposefo -

T EEEN

' ‘terms and condltlons of a Slte specmc develapmentplan or phased
development plan as provided in 5.C. Code of Laws Ordifiance 6 Chapter 29
Artlcle I Sectlon 6 -29- 1510et seq., and Sec. 16 2- 102J 1, Vested Rights for

Approvals of Slte Specmc Development Plans of th|s Ordmance

Wetland

186
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5080 Lot barabout:blank

-An.areaithat is.inundated: or saturated:by:surface:or:ground water at a

s frequency-and.duratien sufficient:to support;:and:that:under normal
:circumstances:does support; arprevalence:of vegetation;typically adapted for
i«life;inisaturated soil conditions:tTe-be:considered:a:.wetland , the following

three criteria-mustbe:met

1) the presence of hydric soil;.itgwzs

2‘)”‘ the prevalence of hydrophyttc vegetat|on1‘and

~.»’_,»,. @ s

3) the presence of. wetland hydrology. -

fse mentand po lutants removal of or

Y &*./H’ €

d'amage to vegetatlon 'and plantmg of non' natlve vegetatlon

LT B 37 i 3 el ¢ PR § -
Constructlon of a we and where one di not prevnously exist.

ron o iy
ROEEIRIR SR T P SH

e g Y way Gy Y
o TR enad RALLL a0l

: W|thout regard to thelr |mpdrtance to éocuety
44 N LA ;:»( ;xf-‘

Pt e \‘;"‘}’ Y &f P

undertaken ex.pressly for the purpose of compensatrng for unavondable loss of

R R R sk P pa

' and vaIue of wetlands that would beva‘dversely affected by a proposed -

. s WL .{'\‘4'-""

developmentpro;ect “Units of restored created enhanced or preserved

| 187
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<rHilton. Head Island, SC Land Management Ordinance SN

5 ouveies Do wetland-aré expréssed:as Meredits'tthat may subsequently be withdrawn to

:zoffset "debits"-occurring throtigh the lossiof-wetland:as: a development site .

o Suchieredits maybelbought andisold between thoseiwho restore, create,

enhancej.orpreserve:wetlandsand thosewhoimast:cormipensate or mitigate

PP, T
[ R

the loss of wetlands or wetland -functions &

Wetland Preservation-: :

gg s*\ 5% "3 lf’

A

use and distlibanteoftHe sréa

s witWetland:Restoration. 2o

Re-establishment of previously existing‘wetlahd-functiofis at a site where they

have ceased to exist, or eX|st onfy ina substantrally degraded state.

“‘: 5 e gt ~n

The replantrng of native veget tlon |n a wetland area where man-made
23y ] = 3\% TRy B it

DY IS GTITIEY RINEIRE DA

related control or converéren equrpment that converts the kinetic energy in
wind into mechanical energy, has a rated:capatcity of nét:more than 100
kilowatts (kW), and is ntendedrt

PR T iy

utility power for homes or busmesses

on-site consumption of

Zero Lot Line Development

Zoning District

_ The vanous classmcatron of zomng categorles provrded for in this Ordinance
) A and the areas on the'zwovnlng rnap |n WhICh such dlfferent dlstrlcts are mapped,
. where the regulatlons govermng the use of Iand denstty height, and
B 'f“coverage of burldmgs arrd other structures a_re umform
Lt 188

1/16/2020. 9:20.AM
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Hilton Head Island, SC Land Management Ordinance about:blank

Zoning District, Base

‘throtigh Sec. 16:3-105 of thi
Zoning District, Overlay

A zoning district that is superimposed over one or more underlying base
zoning districts to address area speCIflc condmons orfeatures, and WhICh are

described in this Ordlnance et O

+ » Zoning:Map, Official. .. .

Y

The Ofﬁc:alZonlng Map of fhe Town of I—ilitdn Head Iél'and on Wthh the

e VR S 41 5 A N Y B e AR e TR e ST TR . S e s e IR s P S 1ae e o e T vt

boundarles of vanous zomng dlstrlcts are drawn and WhICh is an mtegral part

R 189
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"TOWN OF HILTON HEAD ISLAND
Co_mmumly Development Department

AR BLEUD o~
st Tra M0 ST BN BV TSR ey 2 T il i g A
=5 O b MBoaLd of Zoning Appeals, s ¢y g odn -
VIA: Taylor Ladd, Board Coords ator ana’ S enzw: P/aﬂner
FROM: Texi B. Lewis, AICP, LMO Officil ™ =7 4 7%
DATE February 27, 2018

SUBJECT: APL-00493-2018 — Determination relatéd TS height o $iractires at 28
Bradley Clrcle and 3 \Whelk Street :

s ed e s E

S, daa e e
T iy

"are v"‘

%"{‘{ HAT A : 2
Staff has rccenved an appeal trom Tamara Becker and Ronda Ca
Community. Ms. Becker and Ms. Carper are appealing the detétnimation of the TMO Official dated
February 8, 2018 which states that the structures proposed for 28 Bradley Citcle and 3 Whelk Street
2d to'3 height' 6F 755absve’ the Base lood elevatisn (BFE). The appellant believes I'issied <27
the determination in etror and seeks to, reverse the detcmnnatlon - This:appeal is, schedulcd to, be

considered at the March 26,2018 BZA meenng

The decision that the height of the proposed structures at 28 Bradley Citcle and 3 Whelk Street is
vested to 75’ above BFE is based on the information provided in detail in the determination letter 1
sent to Mr. Drew Laughlin, attorney for the property ownets, on February 8, 2018 (Attachment B).
Per the Code of Laws of South Carolina, speciﬁcally 6-29-800.B, upon receipt of an appeal, staff is
required to immediately transmit to the board all the papets constituting the record upon which the
action appealed from was taken.

The record as attached consists of the following documents:

Attachment A - Appellant Submittal

Attachment B - Staff Determination Letter

Attachment C — December 14, 2017 Letter from Drew Laughlin to Teri Lewis

‘Attachment D — Variance 352-2016 File

Attachment E — Copy of South Carolina State Code Article 11, Vested Rights

Attachment F — Copy of Land Management Ordinance (LMO) Secnon 16-2-102.], Vesting and

J:,xplratlon of Dévelopmeit Apptoval of Permit
Attachment G — Copy of Email Correspondence

Staff reserves the right to submit additional documents.

Please contact me at (843) 341-4698 or at teril@hiltonheadislandsc.gov if you have any questions.

Town Government Center ¢  One Town Center Court ¢  Building C
4. Hilton Head Island ¢  Sowth Carolina ¢ 29928
843-341-4757 ¢ (FAX) 843-842-8908 190



Town of Hilton Head-Island-.:

Community Development Department .

FORYOFFXCLAL nsr ONLY
One Town Center C&irt
Hilton Head Island, SC 29928
Phone"843 341 -4757 Fa X 843 842 8908

Mailing . Add

BNy

Telephone: 43

wt

APPEAI::‘ (APL) SUBMITTK ‘

LT e

#3YE §

BayabIE 16 the Town'of Hil

IOOOOcash Of chédk miade

I further understand that in the event of 4 State of Emergency due}to a“‘Dxé
set forth in the Land Management Ordinance

ey edl

\%delman?%mﬂ




'mmunlty WIde notice or generai public notice to° ALL~Bradle c
> of i __n Héad: island is inappropriate and WIong. .

th HHI Town LMO Offi c:ai-wevhave standlng tosfile this.appeal.as;aggrieved persons

3 As property owners directly affected by the controversial variance and now wrongful decision by ...

IF the BZA does not reverse Ms. Lewis’ decision it WILL FOREVER- CAUSE IRREPRAPABLE HARM to ‘
us as property owners and fuil-time residents of Bradley Circle HHI And by default, the entire Bradley

facts and legal documents to re|y"on 'Yet she admits ‘ar
_about the allowable.height for the.structures. located at 28 Bradley.Circle.”. ... . cere v wommn i im v

AND outrageously instead of writing a decision based solely on facts, documentation, and clarity Ms.

Y=g
» ownerldeveloper When shé kndws Full weil tn'
: sthefrights away to"the Owriet/Developer Mr Chmdns*“nghts ithat‘she  Knows negatively affegt the pubhc
good and are contrary to law and covenants. This is mind boggling! This is"a*wrongfal-an'oi

abuse of Official discretion.

AT
st Uew

In Ms Lewis' defense and as a factual ‘mattér’ of importance 3

different decision and wrote to the Owner/Developer On August 28, 2017 after he applied for Town for
. review and approval to build on the properties two homes that do not icomply with the covenants of the

’ ‘land that he agreed, to in the Settiément with DST. Ms. Lewis decuded that the Settlement Agreementy
‘has Iegally binding govenants that iiust be legally addressed before a réview etc by the Town could take
place. 6-29-1145

PSSRV S
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g E
the very issue at
M

L

THE SETTLEMENT AGREEMENT

o VI8

The agreement states: The owners and the developer agree vand covenantrthat any strueture developed
or constructedsen:the:Property:willzbe: constructed«ln :accordance. with: theapplicables L.M@®;:Laws, and
ordmances

o

R

WO Tt S bl : fi% 3 4

Theresis: record of: approved mmutes,, \om \at leas as., eaﬂy as; Octobe~28 20~ ,,AofﬁMs ,Lewrs

sand:the:l MO:Committeeshaving: discussions :and:review; of;proposed: 2016,}LM® amendments,
they continued:their-review:at:theiNovember: 13,2015 ‘LMO-Committee:meeting, sPublic: notice
was gwen on February 14 2016 and by February 26 2016 Town Staff recommends that the LMO

D

2) On March 7, 2016 the Plannmg Commrttee held a Publlc Heanng' Approved the 2016‘LMO

5 e ix

Amendments, including 16:32106H linchanged“and “forwarded=to ‘Planning” Commission with -

- recommend

3} On March 8 2016 Ms. Lewis rwrote to the Plannlng Commlssron vra Jayme Lopko a‘ Semor
Planner Ms Lewis stated that aPu LIC HEARlNG would be held on Wednesday. March 16,

e SN

lnnTen Lewrs “letters she states that there isa settlement a reement between parues- 'The agreement is

) Town Colincil Voted t6 apprové as draftéd and the final Ordmance 'to' reduce herght to 45-feet was

codified on May 17, 2016.

4 193



much earlier than even Februaty 28, 2016 had bee
1 detfimentagtoﬂ.the:g c_gcod .and theJown -of HHI:had.made overt,public.plans to amend the LMO and

) s MR

aware of lt by Town Staff m partlcular Nlcole Dlxon angHt
the construction of the amendment, the public discus ions and the
governmg “Comnitteas to: approves In-particular asithe time.line:demonstrates; The::MO: Committeé, The
issi nd the Town Council

Moreover, #12 of the Settlement Agreement requires that if any provision of this{'xétee e ‘feauires
udicial: ihtéi‘btetﬁtion’“ ithe "Owners:and:Developeriagree:that:the:court:shall fot:by:rulerof:construction ..
i e-~more stnctly to strued agamst the party who! prepared theédocument as BOTH pames the agents and

'devetoper non) owneth >Radu— Chmtﬁlns an advantag‘e“tnat is prohnblted within 0! rs_of’the document.

Both in SC State in the LMO Code it is REQUIRED that the most restrictive of interpretations must be
used and held as the decus:on on “vague matters

en2) For thls reason the dems;on mustbe lmmedlately revers d

Ms. Lewis was correct in her first decision on 8/24/18 that if she was unclear to #5 ‘Development
Standards intention regarding the applicable LMO height and to address the demands of the
Owner/Developers application for building permits to build well above 45’ asis the apphcable LMO height
~“I|mttat|on LMO 16 3 106H A judlaal mterpretahon was"neededs R I KT 5

~, TR

lt is unfalr unreasonable and a \notatlon of the AGREEMENT by Radu Chmdns to force her hand to make
a decision on #5 interpretation and its merits, and for his attorney to ignore the covenants his client

T S aTEed 16 and foTeE the Townand M LewisT to vivlate the agreement and the taw ™~ IFMrChindris™

. needed an INTERPRETATION his remedy is clear and mandated by the Settlement Agreement. It is
NOT to skirt fhe issué and’make the Town Official mterpret what hé Mr Chlndns full well knows alréady to
be meaning. IF he didn't he would NOT have manipulated the” system #¢ he hat done. 'But Mr. Chindris
is accustom to skirting the regulations as when he removed the existing home on #28 without first getting
a building permit. As he did when he sent 5 dump trucks of grading materials to begin construction on

; - #28 prior-to_having:any..pemit to-do.so. i wrote the Town when the Town Attorney insisted that the

Ve e T
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did
when he worked with the previous owners Dorsey/Cralg, and the Town Staff to mampulate the LMO and
reconﬁgure the exlstmg developed lot scheme to'more :profitably utilize:the land:: AS;}D'SM?,%.? condition

scheme to apply for two vanances once.:;H ;ande..'Tow Staffi:he otions to
setbacks, buffers, etc and if approved by the BZA he'd purchase the property and develop the land. As
Mr. Chindris then sold one of the reconfigured lots with setback andbiiffer variancés for:asiruch:as he
himself had paid the Dorseylgraig s for the entire parcel of land.

' Now *MF ~Chindris'-atforney - in” Ris letter o’ Ms Tewis’ makes ‘very= conceriing *and Hfactuially incdfrect

statements. He states that on March 28, 2016 the BZA approved variances 16 ‘allow’ thekconstriiction of
two single family home to be built without setback angle requirements and wuthout adjacent setbacks on
both sides of the properties. IN FACT, the Variance applications request’ Was a FurtherSetback reduction

142, than the; LMO;aIlowed‘for on.the gSWEET'GRASSw_ DE to,1'.an - And a 4‘ setbaack and. a 3
A &irors . g what

B

narrative or the Town recommendatlon for the v'anances or the attach
Sitequestto build toaTspecific heights % WhMF & TOH 21 IRdy

Mr. Chindris' attorney brings up in his letter "Proposed Elevation D'r[awmgs tha oué;hf t
tyweasitheyare fsiibstantially:theisame:configurationsand::heightsas: threesother, homes, | Mr:.Chindris-was
involved developing. The attorney confuses again the attachment H that is titled by the; .owner/developer
as Bradley Circle Elevatlon Proposed" with one that is attachment G. Attachment G refers to the

L LT

setbacks and Whiat'the deve!oper Cotild NOTbiild iFhot: given: ‘Epprovaliofhisivariancessa (1}

Fit8 mterestmg and’ wnll ‘Be lmportant Iater*thabthese are*the same threeshouses that |s ratronal for theNLMO

of 2015 to amend the LMO {o reduce sungle famaly heught to 45‘ And even more lmportantly those three

}ﬁ SR

“houses are the foeus of intenee concem of Bradiey Circle’Property” Owne
the HHi community to this day and will forever be so.

unharmonious with the other homes but that in fact the height and scope of the homes-proved to'be a
;PUbic good and.community, to the environment and to the overall

i ""’_léﬁé\f tated February 87 2018:(feceived 2/9/2018via email)states on
( m"”thm\/)édﬁif'ﬁ 2&1-7*|s~vested for~a he|ght of 75LaboveBF Eand will— — e e

This in spnte of statmg not havmg clarity regardmg the auowable herght

=M -Léwis goes onttorsay-that:she.uses.and:relies .on: South .Carolina-State Code-6-29- 1510 spec:f catly to
make her decision. This same State code has been adopted in full into the 2014 LMO. 6-29-1510. :

6 1%



*Due to the appeal the time delay, THERE IS NOT A FINAL APPR@VAL OF ?I' HE VARIANCE VAR—352—
2016 AS OF THIS DATE 2/20/18 R

I8 e
ewé*’w.ﬁ I

S gn o Y

submitted by the Property owners (Shirley and Cralg) as part igFithe Variance® appllcatnon treatedswith
advice and consent of Town Staff specifically, though not limited to, Nicole Dixon. With Ms. Dixon's
assistance then developer Radu Chindris and HHI Town Staff put together the variance
application/packet which was accepted and used by theﬁ}Z:Akip; it§%§gggo¥gtpni»ltallgr}gpﬁgs,;gt)l 8.~

submitted n:: the vanance Mappllcatlon. : ar :
development plan:s She ‘chooses to. consuder one computer generated ly
siding with the owner/developer and hIS attorney in hns quest to establ h a vested nght or height at any

cost. et

gt g g

v plgase: revtew the vanance apphcatton attachments and in. particular pay attentlon to-exhibit. Attachment

)’ el .
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Attachment H is labeled by the applicants BRADLEY CIRCLE ELEVATION PROPOSE‘JD{,:“{ FERE

T he. SOLE AND ONLY MEASUREMENT QN ATTATCH ENTiH refer to a combined width.of 49' from the
X r'home to be

setbacks that the owner’/de\}*eloper is seeking Therefgre “its uncontroversral that the' PROPOSED
Elevation drawing, attachment H is the site plan.

]

3

1) It's labeled sequentially to follow in.narrative; the exampie of what ca
2) And is what is shown with the variances approved that CAN ‘be bunlt

3)silt-furthersisaillustrative: of the.design:concept: de:
TEE M nafiativess o ¥

~aehFutheryifidneimeasures iacrossithe base of both homes;(inclusive .oflot 1.and 2)-from-the: left exterior
=+ bysiderofithehome ondot#1¢tosrightrexteriorsside: of«the;home {onzlot;2.with.a simple. ruler :and-uses that
& ‘measurementi(given: :aridinoted-on:the- -drawing as.49’).and then; appl it4o the draw
sgasilyrdeterminesthesheight: as <PROPOSED by ) TACHMENT:
Elevation Proposed” If's clear that Attachment:H.=:Bradley:Circle: Elevatlon Propose,,_ﬁshows
of 49' from he ground to the peak of the homes Nothmg more.

nd.therefore the vﬂestmg of: heaght baseds ron _the
- Variance;miaterialsis*49! from: ground to:peakss:

Further evidence of same wrongful decision and reason to reverse W|th|n the packet there are Vseveral
i iiicherry plcked plctures +0f homes NONEzof which: show a: home of 75" in, he:ghtzand allaconformlng to the

A qmck statrstrcal note of fdct;t ;
homes that fronted Bradley Clrcle Of those only four homes are burlt xn;a manner that the n

Clearly any demonstratlon of deslre to be hke and harmomous with the surroundmg b omes as: shown by
use of the prctures only oonﬁrms the intent to build within LMO herght regulations.
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(2) als¢ within the South"Carohna"Vestln Act ‘as well as W|thm the HHI'LMGJ code there rs 9 be a
. \-.«,f"zv 4 ¥

quest n

» Saith“Caroling™ Supreme Couit ‘“decrded that there‘*»are“fn :ffve‘s'teda“-irightsirwhenrfan.rtordina'nce is legally

pending. Casey v. Zoning Hearing Board of Warwick Township 459 Pa. 219, 328 A:(2d) 464 (1974)

; ijUSt' would Rave” made the property owners (Dorsey and Crarg and: the|repotentrat
‘“‘ii"b‘uy*e'r]dév‘é'l"' r*Radi Chindris): aware~of; theipendifig:change intallowable: height.to armaximum:of 45'
and that they owners and developer had clear knowledge® based:on:the: ‘Public -Notices:and=Public
Hearings held and unanimous votes to approve

S

.Chi

ndris: (Developer) in

The SC Supreme Court declsron states thi
= iprepared aicomprehensive:zoning-ordi

4 ' & - >
nce ‘OR; AMENDMENT thereto hrch was on e’ .and-open to

¢4 1z public: inspection: and; upon: which- pubh ¢ ! ;belq. ;.anag whil gthe ordmance :(amendment)
was under consideration, any:person; could by merel ‘,ﬁlmg an. apphcatronqcompel munnctpalltyv,‘o‘.rssue

permlt that they knew or could have known woutd be forbldden by the:’ proposed ordinance

se
L ﬁ_,,; L

The Owners and Developer absolutely had or could
work berng done by the Town Staff Town Commrttee and Commissrons

And therefore f rst the ‘
the 2016-LMO Amendment change of 45' at the tume of the Vanance Heanng ‘Remember that there was
« héver a varidance for herght et v : : : - :

::;‘\‘,.

PRI ‘x»:.. Y

6) Based on thrs alone the BZA should rmmedlately reverse Ms. Lewrs decrsron
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Conclusion:

It 1S only right and just and proper that the BZA Upon' réidih‘g'this ppealeverse the Official; Ms.
Lew:s decision immediately and provide all the relief sought herem.

Further, It is demonstrated herein that from the outset of Mr. R&d\* ChindFisd&sire t6- work with-the
Dorsey/Craigs to possiblipurchase their property that there has been material facts of omission and
therefore not considered by this body in making any decision regarding the variance and the-critefia ¢
necessary for their approval.

!s demonstrated’ herem thatin:the; dtscussuons,zpreparatlon and irecommendation of,;thg vaf, n'nces that
x4 rthérel havebesn:severalviolations:of staff discretion. and:law.;; It's-further contemplated.that the..
Government Officials of the Town of Hilton Head Island should.review the. full:background and
the Variance Appllcant its review by the BZA and its Approval and REVERSE the ;ssuance of the two
variances in full as they are contrary to law and.the-public:good: as:is within:their.powers t0.do.; 2SC State

Law 6-29-1540 (11)
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Town of Hilton Head Island
Board of Zoning Appeals

Regular Meeting
. March 28, 2016 - 2\‘30 pax.

1.  Call to Order

Pledge of-Allegiance.to,

comphance
$ d L Md M

50 i

Weldome and Tntioduction: to:Board Procedures v

6. Approval of Agenda
7.  Approval of the Minutes — Regular Meeting February 22, 2016
8. 'New Business

PUBLIC HEARING

VAR-338-2016: Richard Lowe, on behalf of the YANA Club, is requesting a variance from LMO Sections 16-5-
102.C, Adjacent Street Setbacks and 16-5-103.D, Adjacent Street Buffers, to retain a non-permitted paver patio and
arbor that extends into the adjacent steeet setback and buffer. The property is located at 107 Mathews Drive and 1s
identified as Parcel # 92 on Beaufort County Tax Map# 8. Presented by Nicole Dixon

PUBLIC HEARING

VAR-352-2016: John P. Qualey, on behalf of Frederick Craig and Shirley Dorsey, is requesting a vatiance from
IMO Sections 16-5-102.C, Adjacent Street Setbacks and 16-5-103.D, Adjacent Street Buffers, to allow the
construction of two single family attached homes within the adjacent street setback and buffer on both sides of the
property. The property is located.at 28 Bradley Circle and is identified as Parcels # 896 and 1102 on Beaufort
County Tax Map# 9. Presented by Nicole Dixon

9. Board Business

10. Staff Reports
Waiver Report

11. Adjoumment

Please note that a quorum of Town Council may result if four or more Town
Council members attend this meeting. '

'
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“"TOWN OF HILTON HEAD ISLAND
“One Town Center Gourt - | Hilton Head Island; SC 29928 — | _843-341-4757 ] FAX 8438428908
“STAFF REPORT -+ 5 Y ‘
-~ 'VARIANCE . 1 z
*5 T VAR 000352“’2016
PatcelorLocatlonData ‘Property Owher
Parcels#: R510009 0000896 0000 | Frederick Craig &
{*and'R510°009'000°01102/0000 ? Skitley Disey’
_ Acreage Pardel:896:0:41 54 cres” * | T 1 { pQIBER 5236

Parcel 1102: 0.189 acres Hllton Head Island SC «
Zonmg‘ {RD* (Resort Development 3| o

N DiStrice): % ‘
Appﬁéati&n Sum;niary:e 20 B
yJohnsP;:Qualey, on:behalf of Frederick /Craig:and: Shlrley Dorsey;:is fequestinga vatiance from: LMO

; 2[»Section$:16-5-102:G id]acent Stréet Setbacks. and'16+5-103:Dy-Adjacent:Street Buffers; to.allot: the
| constructlon of two smgle faxmly atmehed homes to be buﬂtmnthout - setback angle reqmtementgand

i

;

Vil

.

i

¥ P
sOTNTD OGIARN YLD L B0 LD E TR L TR S IR AT N sy &

L Background:

The two lots subject to this apphcatlon are part of an exlstmg 5 Iot subdtvlslon that was apptoved m
2003 (See attachment C). The property is sutrounded by single family residential uses and a tidal =

+ | wetland-in; the rear. There.is;an existing home that-straddles the common property. line iri-between lot

1 and 2 {See attachment D)

Staff has met several times over the past few months wlth the developet of the property Radu

~ | Chindus, to determine what the buildable area of the property would be after the LMO requirements'

12 201



In‘tbe-RD Zoumg District and-a 60 degree setback- angle“
"~ 5footst back it the TEAL ofth “lot ; 0}10(‘2 and a 75'd ‘gre'” thac

CUS setbnck angle . 4
e 20 foot sethack and 10 foot buffer from,Whelk Street thc ;
foot setback and 8 foot buffet because it is in the RD Zonmg District and 2 60 degree,_setback ‘
angle s
,° 5 foot setback ad]acent to lot 1 and a 75 degree setback angle )
;_g* 0 foot buffer adjacent to the udal wetland in the rear of the pr‘eperty

¢ {|:The :applicant-has .determined that:when the: I‘Z;M@freqﬁii%erhenfseare:aap}filiédsﬁéthat _uloE.VfQ‘{Bec‘bmelsz'ijab
i “unbuildable-lot::He wiskies o feconfigiré thé.two lots-toxbe sidesby: side ot patallel to each othetas
i lzopposedito one:behind:the othet;both-ofwvhich:will have. frontage omBradley:Circleas.azerolot line
attached subdivision. The applicant:proposés :to‘demolish the existing-home-and consttuct two homes
. | that will be attached at the first level along the common property line and then detached at level two

_ _for vle\vﬁ between the two hornes

.| The applicant is requestlng t.he following variances in order to reconﬁgure the ewo lots and construct
dsthe two bomes:y. ¢ gyt o B n 5 ;

SeeAttachmentF , - a Cia . - s veyle r
VLot 1
e Reduce the 8 foot setback and buffer from Sweet Grass Manor to a 1 foot setback and no
" buffer

o Ehmlnate the 60 degree setback angle ffom 5"‘"’—“ G“‘SS Ma“‘“

0 Reduce the 8 foot setback and buffer from Whe]k Strect D a<4 foot setback and 2 3 foot
buffef e RSP N
e Eliminate the 60 degree setback angle from Whelk Street

2
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e et

i/ only- room-for-an-approxmately-700-squate-foot-struchire,-essernitial

' ;Appligént?é Grounds for Variance, Summaty of Facts and Conclusxons of Law

; t‘.vs." o3 KRR

He wxshes to recon_ﬁgure the two lots so that they are side by side ,frontmg

| breezes between the dwelhngs and will be more archltectuxally snmlat to other nearby homes The

‘| applicant states in"the narrative that ‘thie strict enforcermen

‘buffers and-wetland buffer places an unnecessary hardsfnp on them. The apphcant stites that with 2 all
|- of the setbacks, setback angles and b ffgr requirements, only one dwelling approximately 3,600, .Square
“fect could be’ ‘constructed, “which'd prives him of the two lots allocated with. the; original subdh“lsion

| plat. He states it would result in a dwelling that will be less hatmonious with the neighborhood. "lhe

applicant states in the narrative that the approval of the requested variance will not.be a detriment to
adjacent propetty because the proposed homes will alteady be separated from the ad]acent homes by
theHZO_Foot access easements-on the‘north and south sides -

ConclusmnofLaW ShORY
o The applicant may seek a variance as set forth in LMO Section 16-2-103,S, ¢+ .

| Conclusions of Law:

Summéry of FaCIS‘

AL

o. Apphcation was submltted on., Feb
dix D

IMO Secnon)16 210282,

o Notice of the Apphcanon was posted on March 7, 2016 as set forth in LMO Secuon 16- 2—
Q2R e 0 e

"o’ Notice of Apphcauon was’ maﬂcd ot March 9"2016

The 59%4;11?&2 a&%shqm to »‘E!?..@S{;d‘& decision reached here under LMO, Section 16-2-102.G.,

.50 11
D TR A

o The application is in comphance with the submittal xequxxements established in. IMQ, Secuon
-16-2-102.C:
. Jhe appli tion was submltted

. days prior toj._the:,mt:eting, therefore meetmg the 30 day

o Notice of apphcauon was posted 21 &ays pnor to the méetmg, rherefore mectmg the 15 day ;

a4

, deadlme teq\med in the LMO

it L : 203



“Notice of application “was mailed
deadline requued in the LMO

Conclusions of Law:

pamcular property.

detailed in tbe backgf
© Lot 2is bound by a tidal wetland to the east, which requircs a 20 foot bugget &9_.’:“ it.

e

ound’'section above

0. Staff concludes that tlus apphcauon does meet th cntena
103.5.4.2..01 because.there are.extracrdinary. >

o Even though there are setback a.nd buffer requnfements nd]acent to other resxdennal

Cm‘ena . 2 i
703.5.4.2402):

Finding 6f Facts:™ -

These condstions “do " not" genem/ﬁi aPH s

B O

.- O

Er

,‘Conclusionswof.,Law: —

45
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o Fmdmgs SFEacts: ©

0 Staff concludes that this application does meet the criteria as set forth in LMO Section 16-2-

103.5.4.2.1.02 because the- exttaordmaty conditlons do not- genemllv apply to other properties

An. the VlClIlltY . e

-0 .As these- condmom only apply o -one- other propetty
generally apply to other properties in the vicinity.

[l

R N T I e B T R e

Summary .of Facts and Conclusions of Law:

Criteria 3: Becanse of these condtions, the application of this Ordinance to the paﬂzcr//a;h' piece of pmpeﬂy auld
eﬁédzpe 4 pm/ubzt or ﬂmmfana&/y.mmd the uiz/zgalzozz 9 the property (LMQ Section 16-2-103.5.

u‘uH’.

e ently theﬁapphcant s tryl

e art i

o  With the propo%ed reconfiguration, each lot becomes a corner lot. Becanse they
lots (wlth the frontage along the access easements being the sides thzgt< an _be

pp .
- - - both Sweet-Grass-Manor and Whelk Street. This will allow the-homes to be constructed-with

-4 levels-over-parking, -similar to the-other homes in the Vlcmlty ‘The 60 degree setback-angle

e requirement would-limit -the-homes-to-be very-small-in- size- Sith only 2°=2 Vo nartow-levels

over pakag, not in harmony with the other resot style homes in the vicinity.

SRS

: 103 S5.4.21.03 bccause the extraotdmary condmons do prohlblt én '\unreasonab y~restdcts the
unhzanon of thg property. :

16 - o . 205



- |-Variance- ﬁ_MO Section-16-2-103.5 4:2.2.04 )

- reduction request the applicant is proposing is the minimal amount in-order to two construct:
two homes
. 37,

Criteria 4: The atff/)ozz:;;arzon of the Variance wil] nortbe of mbﬂarztz { detriment to atyacent pm])e@ or the prl/)/zc
{good, and-the character-of the oning district where the pmpery/ 25 located will ‘ot be harmed by the praviing of 7/Je

Fmdmgs of FactS'

o™ Mﬁ‘ét of the homés™in this neighborhood | have béen redeve]oped in ‘the ‘same archltectuml
manner as what the applicant is proposing (tall narrow homes with no s '
setbacks or buffers from adjacent access easements).

od éfnore“uafﬁ ‘Patking and

Based on the aboxe Fmdmgs of F acté and Conclusmns ofdf'i:aw, the LMO .Ofﬁcml detertmnes
that the request for a vatianice §hoiild be granted to the applicant.

fAEE e N

' [BZA Determination and Motion:

The "powers of the BZA over variances are defined by the South Carolma Code 'Secuon 6-29- 800

: and in. exercmmg the powex the BZA mav gmnt a vanance in an, mdlwdual case. of unnecessaw
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ATTACHMENT A

ey Mo s, bty

Fr—

s evaes

VAR-352-2016 Vicinity Map
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Thé pp] PR EI AN S T PRGN ,; £ ot ey —~<.\,~\_.,. RN AN S TN ‘ es énd
“Lot 2” containing 0.189 acres, as more fully shown on the plat of the property recorded in Plat Book 97
. at;Page 192, a.copy of which. is. attached, (thesc lots; were approved by the Town as; sepdrate lots of

«-record, as. shown on such recorded plat

The Applicant is proposing to subdivide the property into two (2) single famlly resort lots, upon .
which zero lot line single family homes;will beconstructed: (whnch are desxgnated as:L.ots 1;and 2 on the

attached site plan) The Apphcant is requestmg two (2) vanances as follows
B 1. Asto Lot 1 shown on Plat Book 97 at Page 192 the LMO reqmres\a setba,ck and buffer .0of:8>and
a setback angle of 60° along the 20° Access Easement (Sweet Grass Manor), and as to Lot 2
sraoshiown:on said platithe: ‘EMO requires @ setback-of 167 a'60% setback angle; snd a buffer of 8°. As
shown on the attached Site Plan, which now depicts Lots 1 and 2 as parallel With"’éachﬁ-bther
instead of one b hmd the oth , the Apph ant secks approva}

G w0 A Y Bt

1’ :no setbat 16, 'a0d e ffer on the North Sldc of Lot2

b property hme of the prOJect, and as to Lot 2 shown o1, sald recorded plat, the LMO requn'es a
setback from Whelk Street of 16, a 60° -setback angle and a buffer of 8. As shown on the

w iattached:Site’Plah, ‘the Applicant secks approval of variancesito réduceithe:side setback of Lot 1
alorig: Whelk:Street-to four “feet (4%) in‘width; to eliminafe the side 'setback anglé; afid'to reduce
thevbufferto:3" i ‘width' (tozallow for the ‘roof -and-eavessoverhang).*- The result: will be a
2 minimum' 6f+19*s¢paration: bctween dwellmgs on- the ad_yommg propemes* because Whelk Street

Lsanid ‘Biiffer"s‘ alo‘iig stich<North aha"*soa“mf ;sr'csp*ensﬂiﬁes“*‘sa'mé‘Appucam will be‘able to Construltitwod(2)
WZeros lot lme dwellmgs whmh wﬂl (a) be morc m harmony wn‘.h the exmmg homes in the nelghborhood

v 'the street on: Bradley Circle. Photographs of other *homes in’ the nexghborhood wﬂ] be' prov1ded to~the
“BZA ‘to "demonstrate that:the- zerglot line homes ‘which™ the: Apphcant w1l] be aIIOWed to bulld if the
»xVarlance 1§ granted are archxtecturally smnlar to other niearby homes S sl g

!.". TS L, = Taagd VTMEE vy o -,T»j A
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*easement (named Sweet Grass |

be approxunately 36" by B0 "Andof Lot 2 would -bé ﬁproxnnately 25 by 308 bécatise Lot 2 is subject to
16’ setbacks from Sweet Gra Without the requested variances, the
Applicant would only be able g'rone story abovc a garage/parking
arca, and the Applicant would only begable: to build:a-dwelling on Lot 2 containing approximately 700
square fect of heated/cooled space due to the extreme sctbacks. Needless to say, neither of such
dwellings would be in haﬁﬁéf‘i’? with: the othiér“newer dwellingsinthis resort neighborhood, and strict

,Mentorccmcnt of the setback§ setback an les and buffers will result in urmecessary hardshlp to the

¢ “Variaricé Request. A 'Variaiice iiay be graritéd by the Board 6f Zohiri Appeals-if it cofichides
that the strict enforccment of any appropnate dlmcnsxonal dcve]opxﬁ'ént‘?—dési@nhdr‘b‘ei‘fdf‘rﬁén“éc%ét forth

1> 207 TheFée are’ extraordmary and’ exceptlonal condltlons pertammg to the Appllcant’s property,
' mcludmg the’ followmg (a) the propert:es*are ‘is°bounded'on the North szde by @20 ide access/unllly
“alss’ reduced the diriouni “of: developable‘land Jfor the
¢ e LMO' provzszons ‘regiiire’ ithe Setback ' to be Hedsured from the
access easement, not Jrom the property line; and (b) the properties are bounded on the South side by
“Whelk Street, a1y »rzghr of way/easemen Cwhiich i zrself provzdes Gh'adlditional I's “wide setback Sfrom
e ad}ommg résidential’, properly, and (¢) Lots 1aid 2 shown on'Plar Book 97 ar Page 1.92Gre existing
lots of record and ' wn’l ot be fe 'lble 16°build new homea on P$aid 161s wn‘hout the requested variances.

] : icinity _vhere are no
ozher propertles in the: vzczmry whzch have such adjommg uses and condmons ithat; adversely affect
. development.of-thé sites..Other. nearby properties which have:adjoining.access easementis. were.developed
without;the adverse eﬁ’ect of the;revised-LMO . requirement that.the. side:setbacks-and buffers be measured
Jfrom the access easement boundary dinejinstead.of the;property line.:

+C.su .- Because .of these conditions;-the apphcatlon of this: Ordinance:to_this particular property
WIll effectively. prolnblt or unreasonably restrict.the utlhzatmn ‘of the: property -The.application.of
.the-Ordinances would <unreasonably: ,rest_‘)j:zﬂct,,jgﬂpplzc_a_nlg,s utilization of. ithe - p_r:operty,, because .the
o impo.sitién of the. 8/ setbacks,~60° setback angles; iand-buffers .on.the North,and South property lines. - will
resull in-construction of only one.(1) dwelling containing only igpproxjimqtelyjﬁ, 600 square feet; ;which
deprives the Applicant of one of.the approved, dwelling units-allocated to-Lots:1 and 2 as.shown on ithe
recorded subdivision plat. It will also result -in-.a dwelling which will be less artractive..and less
harmonious with the neighborhood than Applicants’ proposal to construct two (2) smaller zero lot line

>
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# ATTACHMENT B

vellings: Applicant s position is:that:the: oplimumutilizationsof the: prope¥tysis.as.two:(2) zero 161 line
4 thomes? andrtharithe:Qrdinance would:iwireasonably réstrictsdevelopmentsof. theproperty, assone (I)
awelling unless'the Variancesiare approv ‘ :

ey

v
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D «»: The authorization of the Variances.will:not-be. of substantial detriment to.adjacent.property
-or:the public good; and:the:character.of the zoning-district.-where the property is:located willinot bhe
harmed by the granting of the Variances. The Variances. will-not.;be:of substantial detriment to
adjacent property, because the only adjacent properties aﬂecied‘ by the Variances are already separated
from the project by a 20° Access Easement (Sweet Grass Manor) along the North side and a 15° Access
Easement (Whelk Street) along the South side. The closest dwelling on the North side will be
approximately 35’ from the property line because of the additional setback due 10 the 15’ wide beach
walkway easement which is on the other side of the 20" Access Easement. Along the South side, there will
be at least 19’ of separation between dwellings because of the Whelk Street access easement which lies
between the properties. There is_no detriment to the public good, nor will the character of the zoning
district (Resort Development District) be harmed by the granting of the Variances to reduce the side
setback distances, side setback angles, and buffers as applied for by the Applicant.
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ATTACHMENT F

VARIANCE REQUEST 1

REQUESTING A VARIANCE TO REOUCE SIDE SETBAZK
REQUIREMENT ALONG THE EASEMENT FROW 8FT TO B FT
VARIANCE REQUEST 2

REQUESTING A VARIANCE TO REDUCE THE SIDE SETBACK ALCNG
THEWH.ELKSTREETFROMBFTYO‘ [ A I

2001 EASEMENT
& srreacs

i
V
.
v
¥
N
i
1

VARIANCE REQUEST 1
REJUESTING A VARIANCE TO RCDUCE SIDE SETBACK
REDUIREVENT ALONG THZ EASEUERT FROM B FT TO 57
VARIANCE REQUEST 2.
. REQUESTING A VARIANCE TO REDUCE THE SIDE SETBACK ALONG
THE WAELC STREET FROM 8 FT TO 4FT.

4P T SETRALK -
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ATTACHMENT F

MARTANCE RE€H INY 2

REOETSHNG AVARIAWNCT O RE-
DVCL NI SEIBY R REQUIREAI N
AEONGE L DASEAIENT ERONE N
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, PROPRIETY wipE
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FHELE
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Access Easement
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et Grass Manor
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View of beach-front homes behind 28 Bradley Circle




TOWN OF HILTON HEAD ISLAND
Commnnity Develogpment D gpartment

Board of Zoning Appeals
Nicole Dixon, CFM, Senior Planner
March 16, 2016

.. A._Sea Turtle Marketplace (the redevelopment of Pineland Station)- 430 William Hilton Patkway. ..

SUBJECT: Substitutions of Nonconformities for Redevelopment

The Board of Zoning Appeals (BZA) requested that staff keep them informed of substitutions of
nonconformities for rcdeveloprnent that are granted by staff. A memo is distributed every month at
the regular BZA meetings and is discussed undex staff reports on the agenda. Even if there have
been no waivers for the month, 2 memo will be mcluded in the packet to inform the BZA members.
The following language i is con
Redevelopment, which’
nonconforming struct

d in Section 16-7-101.F, Subsﬂ'tuu'ons of Nonconformities for

features.

“To provide flexibi
structutes, the @fﬁcl
development: =

1. Will nétinld
required buffer o ‘ : ‘

2. Will not increase tl rvious cover on the site over the maximum allowed for the district
or the existing 1mpe; s cover, whichever is greater; !

3. Will not result in a density in excess of what is allowed under thls Ordmance or the existing
density, whlchever Is gteater

4. Wil lessen the extent of existing nonconforming site features to the greatest extent possible;

Will not have an adverse impact on the public health, safety or welfate; and

6. Will lessen the extent of nonconfor.mmes related to any existing nonconforming structute on
the site to the greatest extent possible.”

W

Thete has been one Substtution of Nonconformity for Redevelopment granted by staff since the
February 2016 Board of Zoning Appeals meeting.

Applicant wished to make improvements o the existing parking lot in front of Steinmart. The
parking lot is currently non-confosming to the patking design standards that are provided in the -
LMO. Because the applicant will be bringing the pa.tkmg lot mote into comphance with the
LMO, the waiver Wwas granted.

Town Governmernt Center ¢ One Town Center Court ¢ Building C
Hilton Head Island ¢ Sowth Carelina ¢ 29928
843-341-4757 ¢ (FAX) 843-842-8908 231
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ATTACHMENT F

VARIANCE REOU:ST 1

REQUESTING R VARIANCE TO REDUCE SiDE SETBA..K
REQUIREMENT ALONG THE EASEMENT FROVS
VARIENCE RI:OLFSY Z
REQUESTING A VARIANCE TO REDU HE S
THE WHELK STREETFROM 8 FTTOCFT

St
TG FT SASENENT , A
§%7 <rraacs ; )

10T} :

PP . J o e memi

: . : : : A1 SETRAC K
- e . VARIANCE REQUEST 1
. REQUESTING A VARIANCE TO REDUCE SIDE SETBACK
REQUIREVENT ALONG THE EASEMERT FROU A FT TO 9 £T
VATANCE REQUEST 2 A
. N REDUESTING A VARIANGE TO REDUCE THE SIDE SETBACK ALONG
. - THE WHELK STREET FROM B FT 1D 4FT.
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1 Gy Law b A R0 OB L T
AUFORT COUNTY SC - ROD

Y P.O. Box 10
78 WP Sl - _ BK 3497 Pss 1539-1547
(), HitonHeod, SC 29338 PLE WM 2018037357
. W (843) 785-3525 02/19/2016 03:44:37 PN
_ REC'D BY sarsl RCPT4# B17535
RECORDING FEES $15.00
STATE OF SOUTH CAROLINA ) SETTLEME&T AGREEMENT
COUNTY OF BEAUFORT ) RESTRICTIVE COVENANTS

skl

~ THIS SETTLEMENT AGREEMENT AND RESTRICTIVE COVENANTS (this
“Agreement) is made by and ameng Frederick A; Craig and Shirley Dorsey Craig

(collectively, the “Ownérs”), Radu Chindris and.Transcon Industries, LIC, a
~ South Carolina limited liability compariy (collectively, the “Developer’), and

DST, LLC, a South Carolina limited liability company (‘DST?). -

7  WHEREAS, the Owners hold title to the real propérty located in Beaufort
County, South Carolina at 28 Bradley Circle, Hilton.Head Island, SC 29928,
designated as Beaufort County Tax Map Number R510-009-000-0896=0000
and RS 10-009-000-1102-0000 (the “Property”); and’ more fully shown-and

¥

described as “Lot 17, containing 0.115 acre, more or leéé,iand as “Lot 27,

containing 0.189 acre, more or less on that certain plat of survey entitled
“Subdivision Plat of Lots 1 Thru 5 Bradley Circle Formerly Lots 1 &1A
prepared by Surveying Consultants, Terry G. Hatchell;iSCRLS 11059,:dated 12
] ster of Deeds for Beaufort

February 2003-and recorded-in the Office of the/Regis

e N .

County, South Carolina in Plat Book 98 at Page'192(the Proi)e_rtf}i Plat”); and’
v : - \ : R ":«

~ WHEREAS, DST holds title to the réal property located'in Beaufort
County, South Carolina at 3 Urchin Mangr, 4'Urchi anor, and 5;;$.Uf"chin
Manor, Hilton Head Island, SC 29928, designated as aufort County Tax
Parcels R510-008-000-022M-0000, R510-0084000-0575-0000, and R510-008-
000-0576-0000 (the “Adjacent Properties?) and more ully shown and’
described as “Lot 8A” containing 0.151 acre, more o “Lot 8B”,
containing 0.170 acre, more or less, and asLot“BC ining 0.137 acre,
more or less, on that certain plat of survey.éntitled . “S division of: LOT 8
Bradley Circle” prepared by Sea Island Land ‘Suirvey, LLC, Ralph O. Vanadore, ,
SCRLS 7606, dated 24 December 2003 and recorded in said Register’s Office in
Plat Book 97 at Page 19; and et - Lo

WHEREAS, the Adjacent Properties are:':'s'i\tuatqd, difééﬂy across the street
from the Property; and e B

WHEREAS, the Developer has contracted with the Owners ';tdzééquire title

to the Property for the purposes of construction of one or more sinélé? family '
residences on the Property; and S

WHEREAS, the Owners applied for and received approval from the Board
of Zoning Appeals (the “BZA”) for the Town of Hilton Head Island:(the “Town”)
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it \_‘N-,‘

developmcnt of the PrOperty for

apprdv ‘-1the Apphcanon i thie: Cou, ;

ICiréuit, :Civil‘Action:No: 2016:CR;07- 0095 >,

WHEREAS the Owners the Developer, and DST have agreed o’settle
ppeal in éxchan; 3 i nthePropertyof

Duba rﬁn with the: Pi“’operty.and\
interest in the Property or any part thereof ‘their helrs, succe‘sso s, X
and shall 1nur§ to the beneﬁt of DS’I‘ and the Ad_jacent Propertles' and each

€3 changerof One:($1 00) Dollar‘,\
Toddy and Da\quon to dismiss the Appeal and forgo any furthef appeal of the
Bz ecision on theApplicationsand! foriotherigoos | valua

. considera he Feceiptiand Sufficiéncy: ofiwhich:are:
the Owrers; thé'Developer; and-DST. hereby agree
terms and conditions listed below: 5

thc Adjacent Pmpernes, togezt{er with their respecti

- vj’guests, and invitees;
| and_from“{the beaches of ' the Atlantlc« Ocean, forever reli kquxsh any right to

4@% _ ‘ ‘ . . 237

Application VAR-352-2016

‘have:-the right- 6 utxhze the Beach Access for Access to



Dcveloper acknowledge the LMO S provxsxons estabh )

on the Pr perty, agree that no structures or other improvemerits of
' stritetéd on the!Property:thatiencroachiinto any

LM( and further

ﬂﬁ“ma

“wetiands b ffer T etback a8 currently established-by,
‘ g W

COE R

ghe Developer

sﬁ'ucture developed“ 0} C . b
>cordance:with: theapphcable LMO ‘laws and

!"r)\.’ FE,

m five (5) business days
thc Eeveloper, and DST,

Tand’agre that theysshall: be&prohlblte i from ,
further apphcaﬁonxfor any variance. from -any: requuement of the LMO with

Agreement and dlsrmss the Appeal 5 ) Ve -
the terms 2 and provisions of this Agreement ‘'shall be deemed to be covenants
nning with the land coristituiting the Property that shallibe binding upon the
essors, st ccessdf‘s‘m titleto thé Propérty,; grantees, devisees, and

S1g1S, 0 ' d.th Developer and-any: person; .claiming. ){, through,
* or tinder th S inchudingfwithiout ititation;, subsequent o f,
part of the Property, and shallinuré foitheibenefit: of,ﬂ.and be spec1ﬁcally
enforceable by DST and by the successors, SUCCESSOrS and title to the Adjacent
. Properties, grantees, e{nd“assxgns of~DST and afiy pérsofy claiming by, through,
 DST, uding; Y sgubsequent.owners.of:all or any

he Adjacent Properties andiall obligations coritainied:herein and
charges imposed on the ‘Property’ ‘shall be donstried:as covenants and not as

12115,

. Thé 4. yers and the Developer acknowledge: and agree that this
i record in thet fﬁcc»of the Regxsterlof Deeds for

- 9 ;:mn ok
agree that any remedy at law for any breach or violation of this Agreement by

49 238
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8

4 shiafrevmerof dny:part:ofithe.

sh thout notice to the Owners or the De

Property shall be entitled to permaﬁént iﬁjuncnve reli

to damages afy owner of any: part of the /

greemefit: has occurred orisi

ed: hereunder shall be in

As to DST:

11. NO WAIVER OF _ o.failure on the part of DST to exercise
any right.-hereunder or to msxst tipon stnct compliance by the Owners or the
Developer or any other party to its obligations hereunder, and no custom or
practice of any person or entity in variance with the terms hereof, shall
constitiite a waiver of any right to dermand strict compliance with the terms of

this Agreement.

12. JUDICIAL INTERPRETATION. If any provisions of this Agreement
require. _1ud1c1a1 mterpretatlon, the Owners and the Developer agree that the
court interpreting or construing the. provisions shall not apply a presumption
that the terms hereof bé more strictly construed against any one party by
reason of the rule of construction that a document is to be construed more
strictly against the person who, ‘himself, or through his agent, prepared the
same, as the agents and counsels of the Owners, the Developer, and DST have

partlclpated in the ﬁnal prcparanon of this Agreement

13. PERPETUITIES SAVINGS CLAUSE Notmthstandmg any
provisions of this Agreement (o the contrafy, if:dny ‘of the covenants;
conditions, restrictions, prohibitions, or other provisions of this Agreement
shall be unlawful, void, or voidable for- violation of the rule against perpetumes,

then such provisions shall continue only until twenty-one (21) years after the

239



' mvahdlty “llegahty ‘ »unenforceablhty’ hall ect any
other proyisions o of this Agreemienty and: this;Agreement: shall)be‘construed as if
such invalid; ﬂlegv or uxiénforccablefprowsxons ‘had never.be

‘hereto determinedsin gggggdancé with
of Sdiith::C hna. This Agreement may be executed in
h of Whlc}'x shall constxtute an original and all of

the laws of thé §tate
one or more counterparts
which taken together Ons!
provision of this Agreement’ may bé amended or changed in whole or in part,

: itt pproval of, thc then current owner or owners of the

S5
S B % 5‘-‘

51 | : 2
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' B. Relatior;{g__hnp to Restrlctwe Covenants or Deed Res

o o %
EERARET &

In accordance with S.C. Code Ann. § 6 29:-1145 prn appllcat:ons

5 timpda

for land development permits or approvals other than those
authorizing the building or placement of a structure ovn a tract or
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Appearance by Citizens on Items

=1t
3

she d Busm

ess ' _

~LMO:Amendmeits - The Town of Hilton, Head Island is proposmg to amend Chapters 2, 3, 4,

000, 10 and. Appendxces A and D of the Land Management Ordinance (LMO) to revise the

s LR TY

T
, clarif; text amendment Section 16-2-103.1: codifies

exxs’cmg p tice that the DRB action ori conceptua] development, Section 16-2-103.K:
codlﬁes existing ~policy ‘that ‘Wwatkin: wetlands;:wetland ;buffers and dunes reqmres a natural
- resources;permit, Section. 16-22103.P: .to (Clarify when a Certlﬁcate of Compliance is required,
Sect_lgn 16-3-105.D: changes RV park “from permxtted by nght to permitted by condition in the
S LCYLight Commercial)t zoning district, ‘Section 16-3:105.E: changes wholesale sales from

; <v-penn1tted43y—eond1tlon—topenmtte&bymght in. thgrlL.(nghLIndusmal)zonmg district, Section ... e

.. 16-3-105.L: changes the h ight r or single-family development in the RD (Resort
Develop )"’iomng Qistrict, Sectioni¥6-3-106 33" provides a map that illustrates which parcels
are included in the Forest Beach Neighborhood Character Overlay District, Section 16-3-106.M:
~specifies when activities can.occur, within a-dune.or.dune system. when located in the Transition
Area Overlay District, Table. 16-4-102/A%6: “chinges ‘to allow an’RV Park'ds a permitted by

condition use in the LC (Light Commermal) zoning district and wholesale sales as a permitted by
right use in the IL (Light Industrial) zoning district Section16-4- “102:B:1'and 4: allows dwelling
units, hotel rooms and bed and breakfast rooms on the first floor in the CR' (Coligny Resort)

Page-1-of-2-
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3 r[ W E i 3, WRELN . . ’
zoning district ifthe pr: osed-de elopment 1s:located shind a commercial services use, Section

16-4-102.B.1.c: relocates thescondition:stating that:récreational vehicles can only be occupied
w1thm an RV park from Chapter 1 0 to Chapter 4-Section 16-4-102.B.9: eliminates the condition
(nght~Industr1al) zoning district, Section 16-5-102.B:
ehmmates the need for propertles behmd the gates of a master planned area but still within the
Corridor Overlay District to meet setback requirements, Section 16-5-102.E: allows bike racks
ssand-the like within‘thé adjacentUse:4nd street:setbacks; Section 16-5-103:B:-¢ ninates: the need ™

weeforpropetties tbehind thé - gates: 6fa‘master; planned aréarbut still within the Corridor Overlay

District to meet buffer requirements, Section 16-5- 103.H: codifies existing policy that any work
in buffers must be reviewed and approved:by :staff and.clarifies-that:the.remoyalof-invasive
species in the buffer is allowed with an:approved: replantmg ‘plan, Section 16-5-105.A; clarifies
any confusion caused by a conflict in Town and SCDOT standards, Section 16-5-105.0: clarifies
the standards that should be used for pathways internal to.aisite, Section 16-5-107.D:provides
more flexibility for site design and ensures that in larger parking lots, electric vehicle charging
stations are available to those that néed:them;:Section 16:5-107.E: allows for:a.safe-turning radii
underiibuildings;<Section x16-5-107-H: :dncreases flexibility; in site desxgn related to blcycle
parkmg, Section&l625: L0715 relocateSithe: vehJcle stackingssection to a different section in the
LMO since it deals entirely with internalssite: desxgn :Section.16-6-102.B: codifies existing policy

that any work in a wetland or wetland buffer requires a natural TeSOUrces permit, Section 16-6-
102.D: allows pervious walkways in a wetland buffer and elimidates ithé} need: for the
reestablishment of a wetland buffer when the provided bulkhead is 1mperv1ous Section 16-6-
103.B: codifies existing policy that any workitin*avdung ‘or:dune'syStem#requires.a natural
resources permit, Section 16-6-103.F: changes the way the bottom of a dune boardwalk is
measured from vegetation to grade, Section 16-6-104.C: clarifies that cédar tréés are protected
at 8” mstead of 127, Section 16-6- 104.E: i ecimen trees arejpro»tected when the

sip v [02: fies that when
density results in a fractl b, it 1S not rourided up, Appendix A A3 at Ids'the’ review of Traffic
Impact Analysis Plans to the powers and duties of the Planmn CQ 1, Apﬂp_endxx D.D-4:

adds the requirement t thata lot gradmg{plan be submltted as p’ 2 I'requirements,
Agpendxx D. D—20 “adds two requxreméhts (that are already listéd'in  the: Auport Overlay District)
to the plat stamping section. Presented by T eri Lewis _— ,

10. Conl‘xrn;sswn ];ﬁsm;s "

11. Chairman’s Report I wior g

12. Committee Repor v
13. Staff Reports R .
14. Adjournment -

54.

" Pdge.2-of-2-"
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.lannmg CommnssnonaM
VRAarchlﬁ 2016

] ddﬁfhebdore .(e CUSEd‘«)”“
Bryah Hughes (excused) ¢

The{Planning Commlssxon appro‘ d.the agi

R TR

6. Approval of Minutes
Mr. Gant made a motion to approve the minutes of the March 2, 2016 Planmng
Commission meeting. Mr. Kristian seconded the motion. ThHe' metlonﬂpassed«thb H0E
a vote of 7-0-0.

241

None

8. Unfinished Business

S9N PR

LMO Amendments - The Town of Hilton Head Island is proposing to amend Chapters
2,3,4, 5,6, 10 and Appendices A and D of the Land Management Ordinance (LMO) to
revise the following sections:
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»Section16:2-103:B: * to-clarifycwho:canisubmit;a.text. amendment, Section 16- 2-103 I:
codifies existing practice that the DRB takes action on conceptual d p K
16 2-103.K: codifies existing policy that work in wetlands, Wetland buffers and i dunes

' requlres a'natural resources:permit Section:16-2-103.P+ ‘ a»f(l;ertlﬁcate of

'»;Comphance s requ1red Sectron 16-3 105:D: changes RV

hanges wholesale sales from perrmtted “by:icondit pel
ght lndusmal) zomng dlstnct Sectron *16 3:105.Lz: changes the herght requxrement
d Secti

16 3-106. H provsdes a map: *that 1llustrates Wthh parcel_ i1
Beach Nelghborhood Character Overlay District, Section 16

-106.M: specxﬁes when
ctrvmes can occur:wrthm a‘dune 01 dune, syste\ hen. located in the Transition Area

condltron use! m the \LC (nght :.-.Commermal) zonmg dlstn al
permitted by right use in the IL (Light Industrial) zoning district, Section 16-4-102.B.1
and 4: allows dwelling units, hotel rooms and bed and,breakfast.rooms:on the first floor
in the CR (Coligny Resort) zoning district if the proposed development is ]ocated "behind
a commercial services use, Section 16-4-102.B.1.c: relocates;the. condition;stating that
recreational vehicles can only be occupied within an RV park from Chapter 10to Chapter
4, Sectron 16-4- 102 B.9: ehmmates the condition associated with:wholesale sales in the

i 16 5-102 B ellmmates the need for

: ‘OB*H codxﬁes exxstmg pohcy that
any, work in buffers must be revxewed and approved by staff and clarifies that the
ﬁ‘er 1s allowed wrth an approved .vreplantmg plan,

creases ﬂexrblhty'*m site- desrgn felated- to‘blcycle parkmg, Sectton
he vehicle’ StacKihg Sectiotrto a different section in'the::MO since
it deals entlrely with internal site design, Section 16-6-102.B: codifies exxstmg pohcy that
any work in a wetland or wetland buffer requires a natural fesolrces permit,iSections
6-102.D: allows pervious walkways in a wetland buffer and eliminates the need for the
reestablishment of a wetland btiffer' Whén" the»provrded ‘builkhead-is:impervious;:Section
16-6-103.B: codifies ex1stmg pohcy that any work in a dune or dune system requires a

natural resources pernut E: c¢hangés the | way the bottom of a dune
yardwalk is'm 1 ‘ e, Section 16-6:104.C:Zclarifies that cedar
trees are protected at 8 instead of 127, Section 16-6-104, F: clarifies that specimen trees
are protected when-the DBH is -equal to or greater than the number provided in Table 16-
6-104.F.1-and clatifies that specimen trees are not protected on single-family: Jots; Section
16-10-102: clarifies that when density results in a fraction, it is not rounded up,
Appendix A. A-3. adds the review of Traffic Impact Analysis Plans to the powers and
duties of the Planning Commission, Aggendtx .D.D4: adds the requirement that a lot
grading plan be submitted as part of the subdivision requirements, Appendix D. D-20:

P2
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stampi "g secuon

ion"td approve the Proposed;2016 LMO Amendments — i
i ¢ ',for their. approval

}approved ssome:: of the num ro s, prop' d trafﬁc ind
them: :The Comrmttee mtendﬂ__Ato conunue' the' fforts




TO: Planning Commission

VIA: Jayme Lopko, AICP, Sensor Planner
FROM: Ter B. Lewis, AICP, LMO Offcial
DATE March 8, 2016

SUBJECT: Proposed 2016 EMO Amendments — Fitst Set

Recommendation: The LMO Committee met on March 7, 2016 to review the proposed 2016
LMO Amendments — First Set. The Committee recommended forwarding the amendments to the
Planning Commission with 2 recommendation for approval with the changes as discussed by the
Committee.

Staff recommends that the Planning Commission forward the attached amendments to Town
Council with 2 recommendation of approval.

Summary: The following changes were made to the proposed amendments as a result of the
meeting on March 7™:

- 0 LMO Section 16-4-102.B.1.a.ii — deleted ‘unless the mixed use development is
located behind a commercial services use’ and replaced that language with ‘unless
there are commercial services uses located between the street and the proposed
dwelling units.’

o LMO Section 16-4-102.B.1.b — deleted ‘unless the multlfamﬂy development is
located behind a2 commercial sexvices use” and replaced that language with ‘unless
there are commercial services uses located between the street and the proposed
dwelling units.’

o LMO Section 16-4-102.B.4.2.i — deleted “unless the bed and breakfast is located
behind a commercial services use’ and replaced that language with ‘unless there are
commercial services uses located between the street and thé proposed bed and
breakfast rooms.”

i e e EMO-Section-16-4=102-B-4:b:— deleted-“unless-the-hotel-is-located-behind-a—--——--- - s

commercial services use’ and replaced that language with “unless there ate
commercial services uses located between the street and the proposed hotel rooms.’
© LMO Section 16-5-107.E.2.¢ — deleted ‘raised or curbed’ and teplaced that langnage
 with ‘painted’.
o Appendix D. D-4.B.20 — The Committee asked that Bryan Mcllwee attend the
Public Hearing for the 2016 LMO Amendments — First Set and speak to the reason
for the proposed amendments related to lot grading plans.

“Town Governmenl Cen!er' ‘“One T oWwn Cenler d
Hz/ron Head ]sland ] South Carolma
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Proposed 2016 LMO Amendments — First Set

'03/09/2016
Page 2

Background: Staff has identified a number of proposed amendments to the Towq and

§ TR L S Depireg s ST St I AR % S T R Siean R - o TR A NI

T e wn b}ﬁéiﬁ?ﬁéﬁ"c&hi& \Oné Town Center. Cour! e BiildingC
Hzllon Head IsIand ,_,o . South Carolina 129928 .
843-341 468] . (FAX) 843 842 8908 248
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Section 16-2-103.B: to clanfy who can subrmt a text amendment Section 16- 2-103 L

codifies existing practice that the DRB takes action on conceptual development, Section 16-2-
103 K: codifies existing policy that work in wetlands, wetland buffersiand dune§requires a
natural resources permit, Section 16-2-103.P: to clarify when a Certificate of Compliance is
required, Section 16-3-105.D: changes RV park from permitted by right to permitted by
condition in the LC (nght Commercial) zomng district Sectlon 16-3-105.E: changes

3,

development in the RD (Resort Development) zonmg district, Section 16-3-106.H; provides a
map that illustrates which parcels are included in the Forest Beach Neighborhood Character
Overlay District, Section 16-3-106,M; specifies when activities can occur within a dune or
dune system when located in the Transition Area Overlay District, Table 16-4-102.A.6:
changes to allow an RV Park as a permitted by condition use in the LC (Light Commercial)

60

zoning district and wholesale salés as a permitted by right Use in the iC (Light Industrial)
zoning district, Section 16-4-102.B.1 and 4: allows dwelling units, hotel rooms and bed and
breakfast rooms on the first floor in the CR (Coligny Resort) zoning district if the proposed
‘development is located behind-a commercial services use, Section 16-4- 102.B.1.c: relocates -
the condition stating that recreational vehicles can only be occupied within an RV park from
Chapter 10 to Chapter 4, Section 16-4-102.B.9: eliminates the condition associated with
wholesale sales in the IL (Light Industrial) zoning district, Section 16-5-102.B: eliminates the
need for properties behind the gates of a master planned area but still within the Corridor
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like within the aéjéce
propemes behind theigates! of aimiEster pl%

16-5-107.D: provides more ﬂex1b111ty for site design and ensures that in larger parkmg lots
electric vehicle charging stations ar avallab e to those that need them, Section 16-5-107.E;
allows for a safe turning radii under'bmldmgs‘ Section 16-5-107.H: increases flexibility in
site design related to bicycle parking, Secnon 16-3- 107 1. relocates the vehicle stacking

610278 Codifiés? existing’ pollcy ‘that any work-in'a' wetland*or wétland buffer
requires a natural resources permit, Section 16-6-102.D: allows pervious walkways in a
wetland buffer and eliminates the need for the reestablishment of a wetland buffer when:the
provided bulkhead is impervious, Section 16-6-103.B; codifies existing policy that any work
in a dune or dune system requires a natural resources:permit;:Section.16-6-103:F;“changes the
iWay: the bottom:6f-a dune:boardwalk:is measured from;vegetation tosgrade;:Section 16-6-
104.Cisclarifiés that cedar treés:are: protectedgat 87"sinstead: of:12%s . Section:16:6-104.F:
clarifies that specimen trees are protected when the DBH is equal to or greater than the
- niimber-provided-in.Table; 16:6-104:F.1and clarifies;that.specimen-trees are-not protected on
single-family lots, Section 16-10-102: clarifies that when density results in a fraction, it is not
roinded-up, Appendix-A.~A-3:iadds the.review.of; Trafﬁc Impa valyms Plans:to the 3
poweétsiand-dutiés: of the: :Planning:Commission; A : the 3
lot grading plan be submitted as part of the subd1v151on requn‘ements A' endlx D D-20: adds

two requirements (that are already hsted in the Alrport 0verlay District) to the plat stamping
'section.!
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