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QUESTIONS PRESENTED

Did the Court of Appeals err in reversing Taylor’s convictions for murder, two
counts of attempted mur.der, and one count of possession of a weapon during the commission of
a violent crﬁne, on a challenge to the substance of an Allen charge when that challenge to the
substance of the Allen charge was not made to the trial judge and is procedurally barred from

review on appeal?

Did the Court of Appeals err in granting relief on the absence of certain language in
the Allen charge when the language is not necessary to the charge and the remainder of the

charge was not coercive?

COUNTER-QUESTION PRESENTED

Whether the Court of Appeals correctly held that the trial judge erred in not declaring a
mistrial after the jurors declared they were at an impasse and, instead, giving a coercive Allen v.

United States, 164 U.S. 492 (1896) charge?



STATEMENT

- On Mar(;h 4, 2016, respondent Billy Taylor was indicted by a Greenville County grand
jury for murder, two counts of attempted murder, and a weapons chérge. R. 530 - 535. On
February 29, 2016, respondent was tried before the Honorable Robin B. Stilwell and a jury. R.
1. Mark Moyer represented the State. R. 1. Frank Eppes and Carter Maséingill repreéented
respondent. fr. 1. The jury convicted respondent. R. 507, 1. 4 — 508, 1. 9. Judge Stilwell
sentenced respdndeht to forty years’ impri-sonment for murder and concurrent terms of thirty
years’ imi)risonment on the two attempted murder charges and five years’ imprisonment on the
weapons charge. R. 524, 1.8 — 525, 1. 3. The Court of Appeals reversed in a unanimous

published opinion, State v. Taylor, 427 S.C. 208, 829 S.E.2d 723 (Ct. App. 2019) authored by

Judge Hill and joined in by Judges Williams and Geathers. This Court granted certiorari.



STANDARD OF REVIEW

“In reviewing jury charges for error, this Court considers the trial court's jury charge as a

whole and in light of the evidence and issues presented at trial.” State v. Logan, 405 S.C. 83, -

90-91, 747 S.E.2d 444, 448 (2013) citing State v. Brandt, 393 S.C. 526, 549, 713 S.E.2d 591,

604 (2011). “A jury charge is correct if, when read as a whole, the charge adequately covers the
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law.” Id. “A jury charge that is substantially correct and covers the law does not require

reversal.” Id. (internal quotations omitted).



ARGUMENT

The Court of Appeals correctly held that the trial judee erred in not declaring a mistrial

after the jurors declared they were at an impasse and. instead. giving a coercive Allen v. United

States, 164 U.S. 492 (1896) charge.

On the night ole ebruary 22, 2014, a massive fight oécurred at a nightclub in Greenville.
R.32,1.7-33,1 16. The-security guards maced nearly everyone inside of the club. R.32,1.7 -
33, L. 16. 'As the occupants spilled into the parking lot, lthere were gunshots. R. 34, 11. 2 — 24,
Many people from the club went to a nearby gas station to‘ buy milk to pour on their faces to
relieve the effects of tile mace. R.44,1.1-47,1. 6. More fighting occurred in the parking lot of
the gas station. R. 44,1.1-47,1. 6.

Ashley Hiott, Brittany Jeter, and Jermaine Nesbitt were in the club, but were not part of
the group fighting. R. 32~, 1. 7—17. They left in Hiott’s Tahoe and went to the gas étation. R.
44,1.9-—45,1.22. Hiott noticed a distinctive Camaro at the gas statioh. R.47,1. 15— 48,'1. 10.

When Hiott’s group left the gas station, the Camaro followed and pulled alongside her
Tahoe. R. 50, 1. 7 — 54, 1. 14. Jeter was in the front passenger seat and Nesbitt .vvés in the
backsea’g. R 50, 1. 7 — 54, 1. 14. Hiott saw three men in the Camaro, but did not know any of
them and could not identify respondént as one of the men. R. 50,1. 7-54,1. 14.

The men in the Camar6 began yelling trying to get the girls” attention. R. 62, 1. 22 — 65,
I. 22. Nesbitt yelled back at the men that the girls were with him. R. 62, 1. 22 — 65, 1. 22. The
mén in the Camaro yelled, “Fuck you,” and Nesbitt replied, “Fuck you, too.” R. 62, 1.22 - 65, 1.

22.



Hiott then heard a gunshot. R. 64, 11. 13 — 14. Jeter heard two gunshots. R. 383,11, 12 —
18. Hiott was shot in the head, but survived. R. 26,1.23-27,1.9. Nesbiﬁ died from a gunshot
wound to the head. R. 124,1. 11 -125, 1. 1. Jeter was not injured. .R. 383,1. 12— 385, 1. 13.

The State’s theory of the case was that respondent was the driver of the Camaro and the
shooter and that Anthony Henderson and Deunte Jones where the passengers. R. 464, 1. 9 — 466,
1. 9. Both Henderson and Jones testified for the State that respondent was the shooter. R. 286, I.
25 —290, 1. 21. R. 344, 1. 12 - 347, 1. 24. Hendérson was also charged with mmder and
attempted murder, but claimed he had not been promised anytﬁing by the State in'exchange for
his testimony. R. 262, 1. 18 — 263, 1. 10. Henderson and Jones were very good friends and had
~ seen each other as recently as a week before trial. R. 315, 1I. 14 — 25. Henderson and Jones’
cousin had a child together. R.316,11. 1 —2.

While Henderson was out on bond for this crime, he posted pictures of himéelf on
Facebook with a semi-automatic weapon and messages indicating he would kill anyone who ran
‘-afoul of him. R. 316, 1. 3 — 319, L. 9. (Defendant’s Ex. 3 and 4). Henderson claimed he had |
nothing to do with the shooting except for being in the Camaro. R. 310, .11. 2- 6. Jones had also
posted threatening pictures of himself and Henderson on Facebook. R. 352, 1. 6 — 19.

(Defendant’s Ex. 3 and 4). Both Henderson and Jones also gave statements to the police that
conflicted with their trial testimony. R. 319, 1. 18 — 323,1.11. R.353,1.4-362,1. 4.

The jury began deliberations at noon. R. 495, 1l. 13-14. They asked a question about the
court’s hand of one, hand of all charge and returned to the jury room at 1:50 PM. R. 495,1. 17—
498, 1. 9. The jury zieliberated another five hours and returned to the courtroom at 7:20 PM. R.
498,1. 17 —499, 1. 13. The jury had sent a note to the trial judge that they were at an impasse. R.

498,1. 17 —499, 1. 13. The court sent the jury home for the evening. R. 499,1. 14 - 501, L. 19.



The next morning, Judge Stilwell told the attorneys he was going.to give the jury a
“standard” Allen charge, but when defense counsel asked to see it, the judge said he did not have
it written down. R. 502, 11. 2 — 11. The court then gave the jury the following charge:

Good morning, everybody, welcome back. Thank you for being on time. I

- do appreciate it. Ladies and gentlemen, I recognize that last night -you sent me a

- note that indicated that you were at an impasse and you told me the division that
you had in that note as well. -

Now, I understand that the decision that you have to make is very difficult.
And when you get 12 people together, it’s difficult to have 12 people agree.
Particularly, when you come from different walks -of life and you’re just thrown
together on a jury, it’s difficult to make that decision. I know that, oftentimes, it’s
difficult for two people to make a decision. It’s hard for my wife and I to figure
out what we’re going to eat for supper sometimes. So, this decision, I recognize
is hard.

But understand that it’s important that you come to a decision in this
case. Understand that both the State and the Defense have extended significant
resources and time and effort to get to this point. Also, know that the State
and the County has extended resources to get to this point as well. And if

_ you’re unable to come to this verdict in this matter, then, essentially, we’d be left

“ with having to do it all over again, extending additional resources, time and

effort. Now, ladies and gentlemen, I will tell you that there are no 12 other people

in the County of Greenville who are more capable or competent to come to a
decision in this matter than the 12 of you are.

Now, again, I understand it’s hard to come to a decision. But those of you

. who are in the majority should listen to the people.in the minority. Those of you
who are in the minority should listen to the people in the majority. You should
take into consideration your respective positions and you should come to a
decision in this matter. Again, it really would be a waste of time, effort and
resources for us to have to do all of those over again. So, I'm going to ask you

to go back to your jury room and resume your deliberations. Thank you, very
much. :

R. 502, 1. 12 - 504, 1. 8 (emphasis added). The jury left at 9:10 AM and returned with its guilty
verdicts at 11:43 AM. R. 504,1.7-507,1. 3.
Immediately after dismissing the jury back for their deliberations after the Allen charge,

_ defense counsel placed on the record that he had objected the night before to the giving of the



Allen charge. R. 504, 1. 12 — 15. Defense counsel moved for a mistrial which was denied. R.

504, 1. 12 — 505, 1. 23. Defense counsel asked the court to bring back the jury and tell them that a
| hung jury was “a legitimate end of a criminal trial” and is sometimes the result of the state’s '
burden to prove its case beyond a reasonable doubt. R. 504, 1. 12 — 505, 1. 23. Defense counsel
also obj'ected. fo the Allen charge as unduly coercive. R. 504, 1. 12 — 505, 1. 23. The trial court
denied respondent’s motions. R. 504, 1. 12 — 505, 1. 23.

. The Court of Appeals correctly found that the trial judge erred in its Allen charge and the
charge improperly coerced the Vercﬁct. See State v. Pauling, 322 S.C. 95, 470 S.E.2d 106
- (1996). “The trial judge has the duty to urge the jury to reach a ;/erdict, but he may not coerce
it.” Id. at 99, 470 S.E.2d at 108-09. The charge given by ‘the trial judge in Mg was upheld,
but it contained a crucial point that Judge Stilwell’s charge lacked—that the jurors should not
“give up any well-fdunded conscientious convictions.” Id. at 97, 470 S.E.2d at 108. Judge
‘Stillwell’s charge repeatedly emphasized that a new trial would be a “waste” of time and
resources and, more. imimrtantly, never told the jury that they did not have to give up their own ‘
individual convictions. Instead, he repeatedly told them they “should” come to a decision.

The trial judge’s decision here is much like the charge held coercive in Tucker v. Catoe,

346 S.C. 483, 552 S.E.2d 712 (2001). In Tucker, the Court held the charge coercive because it
unduly emphasized that the jury should reach a verdict, was directed at the minority, and the jury
returned a verdict shortly after the charge. Id. The Tucker charge was held coercive even
though the trial judge told the jurors not to violate their individual .cdnsciences. ﬁere, the same
coercive factofs are present plus the lack of any direction that the jurors should not give uﬁ

strongly held, weli-founded beliefs just to reach a unanimous verdict.



The charge was also directed at the vminority. The note the jury sent to the judge
indicating an impasse appears to show multiple vbtes on each charge. R. 529. For example, it
shows; four votes on the murder charge with the final vote before declaring an impasse showing
two for not guilty and ten for guilty. R. 529. On the attempted murder charges, the votes were
7-5 in favor of guilty on the charge regarding Jeter and 8-4 on the charge regarding Hiott. R.
529. While the record does not indicate that the trial judge forced the jury to reveal their
numerical vote, which is improper, the revelation of the vote increases the coercive effectl

because' the minority knows the Allen charge is directed at them. See State v. Middleton, 218

S.C. 452, 63 S.E.2d 163 (1951) (holding it is improper for the court to make the jury publicly
reveal its vote count).

| During the beginning of the court’s Allen charge, he emphasized to the jury that he knew
their numerical division. R. 502, 11. 17 — 20. The comments about the “waste of time” could be
‘directed at no persons other than the two not guilty jurors and would certainly have (and did
have) an effect on them. The effect of the Allen charge here was to negate the entire day’s
previous deliberations and force the jury to reach a verdict despite the State not meeting its

burden of proof in the judgment of some jurors.



The State claims that the issue of a coercive Allen charge was not before the trial court .
and should not have been reached by the Court of Appeals. - Tﬁe State maintains- this claim
despite defense counsel Frank Eppés’ objectioﬂ that the charge was “unduly coercive.” R. 505,
11. 19 - 21. Defense counsel also objected to the trial judge giving the charge @, for which he
is criticized by the Attorney General. R. 504, 11. 12 —15. The trial court denied respondent’s

motions. R. 504, 1. 12 — 505, 1. 23. The Court of Appeals examined the trial court’s charge

under this Court’s prebedent in Tucker v. Catoe, 346 S.C. 483, 552 S.E.2d 712 (2001) and found

| the charge coercive under Tucker’s multi-factor test. State v. Taylor, 427 S.C. 208, 214-19, 829

S.E.2d 723, 727-29 (Ct. App. 2019). The issue is preserved.

~ The State’s hypertechnical issue preservation claim rests wholly on an artificially carved-
out portion of the Court of Appeals’ reasoning. The court reasoned that part of why the Allen
charge was coercive was because it omitted the important language that jurors “should not
'surrender their conscientiously held beliefs simply for the sake of reaching a verdict, an essential
niesAsage ;chat sometimes saves borderline charges from crossing the line into coercion.” Taylor
at 218, 829 S.E.2d at 729. The State claims that the Court of Appeals was barred from using this
reasoning in examining the charge because trial counsel made no explicit objection to the
omission of this language. State’s Br. Pet. at 15 (“Coﬁseciuently, the issue the Court of Appeals
decided, and granted relief on, was not. available for revie\;v on the meﬂts.”).

The most glaring flaw in the State’s argument is that it ignores the standard of review and
the test for determining whether a flawed jury charge is harmless. “In reviewing jury charges for
error, this Court considers the trial court’s jury charge as a whole and in light of the evidence
and issues presented at trial.” State v. Logan, 405 S.C. 83,.90-91, 747 S.E.2d 444, 448 (2013)

(emphasis added). “A jury charge that is substantially correct and covers the law does not



require reversal.” Id. (internal quotafiohs omitted). Under this standard of review and in
reviewing for préEudicial error, the Court of Appeals was required to éxamine the charge as a
whole and determine whether it was substantially correct and covered the law. The court
logiéally followed these steps by comparing the charge given in this case to Allen charges given
iﬁ other casés. When the court conducted this comparisdn, it found the charge in respondent’é
case sorely lacking.

If accepted, the State’s interpretation of thé specificity requirement would hamstring
appellate courts from reaching correct decisions. Accérding to the State, the Court of Appeals.
was barred from comparing the charge given here to other analyses of Allen charges by this
Court and other precedent. The State seeks the conversion of a rule of issue preservation into a
“magic words” rule that would constrict legal analysis by appellate courts in ways that would
lead to incorrect and conflicting results. The specificity requirément is not meant to restri.ct an
appellate court’s reasoning and logic, but exists to ensure trial judges know the argument before
them and to require trial lawyers to do more than rhake general objections.

Furthermore, even if this Court accepted the State’s issue preservation argument, .it would
still wind up in exactly the same spot as the Court of Appeals because; respondent objected to the
giving of amy Allen charge. Whether the giving of any Allen charge was proper in this case is
preserved e.ven under the State’s analysis. In deciding that iésue, the Court would use the
standard of review and test for prejudice and analyze the charge as a whole—and it would still be
lacking when compared to precedent. |

| ‘The State’s argument also ignores the fact that everyone in the courtroom understood the
context of the objection. Defense counsel did not make a generél objection, but objected to the

charge’s coerciveness given the situation in the courtroom. The lawyers, the judge, and the jury
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all knew the jury’s vote count. R. 529. R. 502, 11. 17 —20. At the beginning of the trial judge’s
Allen charge, he emphasized to the jufy that he knew the vote count. R. 502, 1. 17 — 20. Judge
Stilwell told them, “Ladies and gentlemen, I recognize that last night you sent me a note that
indicated that you were at an impasse and you told me the division that you had in that note as
well.” R. 5Q2, 1. 17 - 20. Defense counsel did not simply state that he objected, but objected on
the ground of coercion—which necessarily took into account that the Allen charge was directed
at the minority jurors. The trial judge understood the objection, but persisted in gix}ing the
charge, which was error. |

The State erroneously relies on a procedural bar used in Tucker as a general objection to

an Allen charge. State’s Br. Pet. at 17-18 and n.7. Tﬁe procedural bar applied in Tucker was not
because of respondent’s objection to an Allen charge as coercive was too general. State v.
Tucker, 319 S.C. 425, 427-28, 462 S.E.2d 263, 264-65 (1995). The issue raised on appeal was
| that “the trial judge should have told the jury not to reveal their vote. . . .” Id. Because the' issue
raised on appeal was not the coercion issue raised by the trial lawyer, it was held unpreseryed;
Id. The direct appeal opinion in Tucker does not stand for the proposition that an objection on
coerciveness is t0o general to be considered oﬁ appeal. Despite the objection to the charge as a
whole as coercive gi\;en the circumstances in the courtroom, the State continues to maintain that
the Coﬁrt of Appeals could not look at other Lien charges as requiréd by the standard of review
because of its labyrinthine procedural bar reasoning.

The Court of Appeals followed this Court’s pre.cedent in Tucker to analyze the error. It
followed this Court’s precedent on the standard of review and prejudice and examiﬁed the charge
as a whole. The Court of Appeals reached the right decision. This Court should affirm or

dismiss the grant of the writ as irhprovident.
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CONCLUSION

For the foregoing reasons, this Court should either dismiss the grant of certiorari as

David Alexander o

Appellate Defender

improvident or affirm.

ATTORNEY FOR RESPONDENT

* This 20th day of February, 2020.

12



STATE OF SOUTH caroLna - RECEIVET)

IN THE SUPREME COURT ~ FEB 20 2020

S.C. 1E '
Appeal from Greenville County C. SUPREME COURT

Honorable Robin B. Stilwell, Circuit Court Judge

THE STATE,
PETITIONER,
V.
BILLY LEMURCES TAYLOR,
| RESPONDENT.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Brief of Respondent in the above
referenced case has been served upon Melody Brown, Esquire, at the Rembert Dennis Building,
1000 Assembly Street, Room 519, Columbia, SC 29201; and a copy of the Brief of Respondent
has been served on Billy Lemurces Taylor, #325370, at Perry Correctional Institution, 430
Oaklawn Road, Pelzer, SC 29669, this 20th day of February, 2020. .

/

Pl

David Alexander
Appellate Defendet
ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me
this 20th day of February, 2020.

J
"

My Commission Expires: October 22, 2024.



