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Pursuant to Rule 263(b) of the South Carolina Appellate Court Rules, Respondent
Nationstar Mortgage LLC (“Nationstar”) respectfully requests that the Court issue an order that
extends its deadline to file and serve its Final Brief from January 23, 2020 to February 20, 2020.
Respondent’s counsel has not secured Appellants’ consent to this motion.

The Court’s docket reflects that Appellants served the Record on Appeal on January 3,
2020, and the original deadline for Nationstar to file and serve its Final Brief was January 23,
2020. Because the father of Nationstar’s counsel passed away on January 20, 2020, Respondent’vs
Final Brief was not served on January 23, 2020. Additionally, Respondént’é counsel was
diagnosed with and suffered from influenza during the week of February 3, 2020, which further
delayed filing and service of Respondent’s Final Brief. Accordingly, counsel for Nationstar
respectfully prays that the Court extend the deadline to serve and file Respondent’s Final Brief to
February 20, 2020. As an attachment to this motion as Exhibit A, Respondent’s Final Brief is
being éérved and filed with the Court contemporaneously with this motion.

WHEREFORE, for good cause shown, Nationstar pfays that the Court issué an order that
extends Nationstar’s ‘deadline to file and éelf{/e its Final Brief from J anuary 23, 2020, to February
20, 2020.

Respectfully submitted oﬁ this 14th day of February 2026.
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STATEMENT OF ISSUES ON APPEAL

L Whether Appellants were entitled to dismissal of Nationstar’s foreclosure action.

i

II. ~ Whether the lower court properly awarded summary judgment to Respondent
Nationstar Mortgage LLC for its foreclosure cause of action.

I11. Whether South Carolina law permits special referees to recuse themselves from action
referred to them unilaterally.

IV.  Whether Appellants are entitled to a jury trial for Nationstar’ equitable foreclosure
action. : :

STATEMENT OF THE CASE

1

This case concerns an equitable foxeclesure action that Respondent Nationstar Mortgage
LLC (“Nationstar”) filed against the mortgagor, Barbara Gibbs, on October 23, 2013. Melvin
Gibbs is also a named defendant because he received an interest in the collateral encumbered by
Nationstar’s mortgage loan after the mortgage was recorded. Westbrook Phase IV Homeowners
Association is also a named defendant because of liens or assessments that are junior in priority to
Nationstar’s mortgage. (R. pp. 74, Compl.) Appellants appeal the summary judgment that the
lower court awarded to Nationstar for its foreclosure claim. Based on record developed before the

lower court and applicable South Carolina law, the lower court’s judgment should be AFFIRMED.

The Mortgage Loan Transaction

On February 23, 2005, Appellant Barbara ‘Gibbs signed a promissory note (“Note”) to
borrow the principal sum of $329,600.00. (R. pp. 74, Compl. ] 4, R. pp. 200, Note.) To secure
her repayment obligations, Mrs. Gibbs also executed a mortgage (“Mortgage™) that encumbered
her rea} property at 4257 Monterey Dr., Florence, SC (“Property””) and was recorded with the
Register of Deeds for Florence County. (R. pp. 75, Compl. § 6; R. pp. 203, RecA. Mortg.) After

origination of the Note and Mortgage, Mrs. Gibbs conveyed an interest in the Property encumbered



by the Mortgage to her husband, Melvin Gibbs. Mr. Gibbs is not an obliéor on the Note, and he
did not sign the Mortgage. |

During the repayment term, Mrs. Gibbs agreed to the ter@s of a modification agreement
on January 1, 2006 (“Loan Modification” and together with the Note and Mortgage, the “Mortgage

Loan”) that altered the repayment térms for the Mortgage Loan. (R.pp. __, Mod. Agr.)
)

Myrs. Gibbs Defaults on Her Mortgage Loan lObligations.

Ultimately, Mrs. Gibbs defaulted on he£ monthly payment obligations under the Mortgage’
Loan by failing to remit timely the payment due on December 1, 2011. (R. pp. 4, Foreclosure
Judg.; R. pp. 197, Aff. C. Vieau § 9 (6/26/2018).)

In addition to failing to remit all of the monthly payments that came due under the
Mortgage Loan, Mrs. Gibbs failed to pay increa/sed monthly escrow amounts to cover an increase
in county tax assessments for the Property. (R. pp. 198, Aff. C. Vieau  15; R. pp. 206-07, Mortg.
99 3, 4; R. pp. 4, Foreclosure Judg.) Critically, the payments for the Mortgage Loan increased
from $2,197.32 per'month to $2,205.96 per month beginning with th‘e. April 1, 2013 paymeﬁt
because of a tax re-assessment for the Property. (R. pp. 198, Aff. C. Vieau § 15.) Nationstar
notified Mrs. Gibbs that the payment increased via a mortgage statément sent to her. (R. pp. 198,
Aff. C. Vieau § 15.) But Mrs. Gibbs did not remit the increased amount due under the terms of '
the Mortgage Loan. |

In further breach of the mortgage loan’s terms, Mrs. Gibbs also failed to maintain hazard
loss insurance for the Property. (R. pp. 197-98, Aff. C. Vieau M ‘1 1-14.) To protect its security

_interests in the Property, Nationstar had to advance payment of an insurance premium to maintain
coverage for the Property in March 2013 because Mrs. Gibbs ignored Nationstar’s written request

to provide proof of existing hazard loss coverage for the Property. (R. pp. 197-98, Aff. C. Vieau



99 11-14; R. pp. 206-07, Mortg. 9 3, 5.) After paying an insurance premium, Natioﬁstar sent Mrs. .
Gibbs a énortgage statement sent to her, to notify her that the monthly payment was increasing to
$2,990.59 as of June 1, 2013 because of the hazard léss coverage that Nationstar purchased. (R.
| pp. 198-99, Aff. C. Vieau 7 17; R. pp. 206-07, Mortg. 113, 5.) Because Mrs. Gibbs failed to cure
her existing arrearage and failed to remit the requisite increased monthly payments that came due
from April 1, 2013 through August 1; 2013, Mrs. Gibbs ultimately defaulted on her repayment
obligations. (R. pp. 74, Compl. ¥ 5; R. pp. 240, Aff. T. Braune Y 7 & 9 (1/15/2019); R. pp. 197-
99, Aff. C. Vieau 799 & 11-20.)

Because of the default, jNationstar sent Mrs. Gibbs a notice of default on or abput
. September 5, 2013 via certified mail to notify her that she needed to pay $7,226.85 by October 10,
2013 to cure her payment arrearage. (R. pp. 240, Aff. T. Braune § 8; R. pp. 167, Notice of Defaulf;

R. pp. 4, Foreclosure jﬁdg.)

- Nationstar’s Foreclosure Action

Becéuse Mrs. Gibbs failed to cure her payment arrearage by October 10, 2013, Nationstar
filed a foreclosure action with the Court of Common Pleas for Florence County (‘;Florence Circuit
Court”) on October 23, 2013. This foreclosure action was assigned case numb¢r_ 2013-CP-21—‘
02795. Mr. and Mrs. Gibbs were served with Nationstar’s foreclosure complaint on November 8,
2013. (R. pp. 96-97, Certs. of Serv.) Thereafter, Mr. and Mrs. Gibbs moved to dismiss
Nationstar’s complaint. (R. pp. 263, Mot. to Dismiss.) Mr. Gibbs subsequently filed an answer.
(R. pp. 43, Ans.) Mrs. Gibbs never filed a responsive pleading in response to the complaint after
Nationstar filed its certification of Appellants’ non-compliancé with the South Carolina Supreme

- Court’s Administrative Order for F oreclosure»s‘. (R. pp. 100, Cert. of Non-Compliance (filed

12/18/2013); R. pp. __, Cert. of Non-Compliance (filed 4/10/2014); R. pp. 4, Foreclosure Judg.)



y

Thé lower court entered the first order of reference on March 11, 2014, to refer the
foreclos_{lre aption to Special Referee Benjémin_ D. Moore. (R. pp. 27, Order of Ref. (entered
| 3/1 1/.201,4).) .Aft_er referral ‘of the action to the special referee, Nationstar filed and served a motion
ifor summér}’l judéfnent and memor'andﬁrh in support for its foreclosure claim.

In two ‘previously dismissed appeais filed with this Court (Nos. 2014-000596 and 2015-
001873) durir;g the foreclosure action, Mr: Gibbs sought appellate reyiew of orders of reference
eﬁtered iﬁ the‘ %;or.e‘.cllosure action and the 10Wer court’s denial of his m;)tion to dismiss. (RI. pp. 37,
Or’der Dismissiné Appeal No. 2014-000596; R pp. __, Order Dismissing Appeal No. 2015-
001 g73.) Thi'S‘COUIj’t dismissed the appeals because the lower court’s order of referencAe and denial

of the motion to. dismiss did not raise any immediately appealable issues at that time (R. pp. 37,

; - Order Dismissing Appeal No. 2014-000596; R. pp. _, Order Disfnissing Appeal No. 2015-

. 001873,

. ¢

-  After dfémiséal of the first appeal, the special referee recused himself from the foreclosure

A)

because Mr. Gibbs had aménded a complaint that he filed in a pro se action in the United States

il .

& : ~Dist_fict Court for the District of Colorado to add the special referee as a defendant. (R. pp. 29,

'Recﬁsalgolrd_. (entered 5/19/2014); R. pp. 35, Recusal Ord. (entered 5/30/2014).) At a subsequent

. hearing; the lower court granted a motion for reference and referred the foreclosure case to the

L

+

Master-in-Equity for Horry County. Because of the referral, the action was transferred to the Horry
County Courf of Common Pleas for Horry County (“Horry Circuit Court™), which assigned the

case number 2015-CP-26-06384. After the conclusion of the second appeal, Appellants sued the

_Méster-in-Equity' for Horry County in the United States District Court for the District of Maryland.

Upon motion by Nationstar, the Master-in-Equity reéused herself from the action (R. pp. 109, Mot.

to Recuse & Vacate Ord. of Reference; R. pp. 111, Mot. to Restore Action to 12% Cir.; R. pp. 23,

*



Recusal Ord. (entered 3/5/2018)), and the Horry Circuit Court returned the action to the Florenc¢
Circuit Court. (R. pp. 20, Venue Ord. (entered 10/10/2018); R. pp. 17, Venue Order 12/18/2018).
In preparation for a hearing for its motion for summaryjudgment, Nationstar supplemented

its motion by filing and serving an updated affidavit of irldebtedness, an updated affidavit of fees
and costs, and an Affidavit of Plaintiff as to Payrﬁent Application (“Afﬁdavit as to Payments™).
(R. pp. 239, Aff. T. Braune; R. pp. 250, Aff. H.G. Murrell (dated 2/06/2019); and R. pp. 196, Aff.
C. Vieau.) During the hearing for Nationstar’s motion for summary judgment, the lower court
~presented Mrs. Gibbs with the opportunity to present arguments and evidence in response to
| Nationstar’s motion for summary judgment, but she elected not to bresent any argument or
evidencé during the hearing. (R. pp. 184, lines 16-25 & R. pp. 185, lines 1-7, Hrg. Tr.
(02/20/2019).) Given the arguments and materials presented by.the parties, the lower court granted

Nationstar’s motion for summary judgment by an order entered on March 4, 2019. (R. pp. 4,

Foreclosure Judg.) Appellants now appeal that decision.
ARGUMENT

I THE LOWER COURT CORRECTLY CONCLUDED THAT NATIONSTAR’S
FORECLOSURE ACTION WAS NOT SUBJECT TO DISMISSAL.

Because Nationstar stated a claim for foreclosure of a mortgage in the complaint and
because the record establishes that Nationstar complied with the South Carolina Supreme Court’s
Administrative Order, the lower court properly concluded that Nationstar’s foreclosure action was
not subject to dismissal.

A. Nationstar fully pleaded a foreclosure cause of action in the complaint.

“[In reviewing the dismissal of an action pursuant to Rule 12(b)(6), S.C.R.C.P., the

appellate court applies the same standard of review as the lower court.” Doe v. Marion, 373 S.C.



390,395, 645 S.E.2d 245, 247 (2007). “The question is whether, in the light most favorable to the |
plaintiff, and with every doubt resolved in his behalf, the complaint states any valid claim for
relief.” Id. at 395, 645 S.E.2d 247-48 (citing Gentry v. Yonce, 337 S.C. 1, 522 S:E.2d 137, 139
(1999)). |

In their brief, Appellants contend that Nationstaf’s complaint should have been dismissed
because Appellants’ bank records purporte'dly showed that they had remitted payments around the
time of fhe payment default identified in the complaint. Extraneous evidence, however, isnot a
ground‘to secure dismissal of a complaint.. Instead, South Carolina courts‘ determine whether
‘dismissal of a complaint iséppropriate by focusing on the allegations in the complaint. See
Toussaint v. Ham, 292 S.C. 415, 416,357 SE.2d 8, 9 (1987) (“A ruling on a 12(b)(6) motion to
dismiss must be based solely upon the allegations set forth on tﬁe face of the complaint and the
motionl cannot be sustained if facts alleged and inferences reasonably deducible thereﬁorﬁ would
- entitle the plaintiff to any relief on any theory of the case.” ). Accordingly, Appellants'referen_ce
fo materials beyond the allégétions in Nétioﬁétar’s complaint ‘heVer 'ehtitled them to dismvissal of
Nétionstar’s foreclosure action. |

Finally, Appellanfs afgﬁe that the assence of the morﬁgage loan and lack of an afﬁdavit of
-debt as exhibits to the foreclosure complaint requiréd dismissal of Nationstar’s foréclosure action.
A review éf the allegatioﬁs in the complaint, however, reveal;s that Nationstar fully pleaded a viable
foreclosﬁre claim as required by South Carolina law. In South Carolina, “the party seeking
foreclosure hés tﬁe burden of establishing the existence of the debt and the mortgagor’s default on
that debt.” US Bank Trust Nat’l Ass’n v. Bell, 385 S.C. 364, 684 S.E.2d 199 (Ct. App. 2009).
Pursuant to fhe following allegations, Nationsta; fully stated a claim for foreclosure of a mortgage

in its complaiﬁt:



o Appellant Barbara Gibbs signed a promissory note on February 23, 2005 to borrow
the principal sum of $329,600.00 (R. pp. 74, Compl. § 4);

e To secure her repayment obligations, Mrs. Gibbs also executed a mortgage that
encumbered Mrs. Gibbs’s real property at 4257 Monterey Dr., Florence, SC, and
the mortgage was recorded with the Register of Deeds for Florence County on
March 4, 2005 in Book A909 at Page 1711 (R. pp. 75, Compl. § 6); and

e Mrs. Gibbs defaulted on her repayment obligations (R. pp. 76, Coinpl. 9 16).

In addition to alleging the elements of a foreclosure claim, Nationstar also established its
right to: fo'reclose the mortgage by alleging the assignment of Mrs. Gibbs’s Mortgage Loan to
Nationstar along with Nationstar’s status as the holder of Mrs. Gibbs’s mortgage loan. (R. pp. 75,
Compl. 9 8-9.) Because Nationstar alleged that it was the holder of Mrs. Gibbs’s mortgage loan,
Nationstar fully alleged its standing to foreclose the moﬁgage that Mrs. Gibbs signed. See, e.g
Bank of America, N.A. v. braper, 403 S.C.214, 223-24, 746, S.E.2d 478, 482;83 (Ct. App. 2013)
(affirming summary judgment award to foreclosing plaintiff that presented evidence that it was the
" holder of the mortgage loan at issue pursuant to S.C. Code Ann. §§ 36-1-201(20) & 36-3-602(a)).

Viewing the allegations upon the face of the complaint in the “light most favorable to”
Nationstar, the allegations reflect a properly pleaded cause of action for foreclosure. Accordingly,
the lower court properly determined that dismissal of Nationsta£’5 foreclosure complaint Qas not

warranted.
!

B. Nationstar complied with the requirements of the South Carolina Supreme
*" Court’s Administrative Order for Foreclosures.

Nationstar’s compliance with the Administrative Order for Foreclosures precluded

dismissal of its foreclosure action.
Under the Administrative Order, the South Carolina Supreme Court required counsel for
foreclosing lenders to serve borrowers with a notice of the borrowers’ right to foreclosure

intervention before advancing any foreclosure actions filed after May 5, 2011 to a merits hearing.

7



See S.C. Admin. Ord. No.-2011-05-02-01 (Sup. Ct. May 5, 2011). Additionally, if the borrower
did not engage the lender in the foreclosure intervention process within thirty days of being served
notice of foreclosure interv_ention rights, then lender’s counsel could certify this fact to the lower
court and advance the foreclosure. Id.

The record for this case reflects Nationstar’s full compliance with the Administrative
Order. First, the pleadings for tﬁis case‘show that Nationstar filed a Notice of Foreclosure
_ Intervention anch a Request for Foreclosure Intervention form along with the summons and
complaint to initiate its foreclosure action. (R. pp. 94, Notice of Fore. Intv.) Next, the certificates
of service conﬁrmihg service uplon Appellants show that a process server served Appellants with
the summons, complaint, a Notice of Foreclosure Intervention, and a Request for Foreclosure‘
Intervention form on November 8, 2013 at Appellanté’ property at 4257 Monterrey Drive,
Florence, SC. (R. pp. 97, Cert. Serv. to M. Gibbs; R. pp. 96, Cert. Sefv. to B. Gibbs.) Becaﬁse
Appellants did not engage Nationstar’s counsel in foreélosure intervention procedures during the
30-day period after being served notice of their foreclosure intérvention rights,‘Nétiongtar’s
counsel filed a certification Witﬁ tfle lower court to certify that Appellants “failéd, re’fused, (;r
voluntarily elected not to participate in the foreclosure intervention process.” (R. pp. 100, Cert. of
Mortgagor Non-Compliance (dated 12/17/2013).).

After filing the Certification of Non-Compliance, Nations‘;ar voluntarily sent Appellants a
loss-mitigation application on March 19, 2014. (R. pp. __, Cert. of Mortgagor Non-Compliaﬁce
(dated April 9, 2014).) The instructions for the lc;ss mitigation application included instructions
for completing the application and required retﬁrn of a completed application and required
financial documents within twenty (20) .days. (Id.) Because Appellants did not provide any of the

financial documents requested, Nationstar’s counsel filed another Certification of Non-



Compliance with the lower court to document Appellants’ failure to participate in the loss
.mitigation process. (Id.)

The procedural history for this action reflects Nationstar’s full compliance with the South
| Carolina Supreme Court’s Administrative Order for Foreclosures. Therefore, Appellants failed to

show any basis for dismissal of Nationstar’s foreclosure action.

II. THE LOWER COURT PROPERLY AWARDEi) SUMMARY JUDGMENT TO
‘NATIONSTAR.

A. The lower court ‘correctly concluded that Appellants’ opposition to summary
judgment failed to identify any triable issue. of material fact.

Beéause Appellants failed to present evidence that Mrs. Gibbs timely remitted the full
amount of every payment cbming due under the Mortgage Loan, the lower court properly
concluded that there was no genuine issue of material fact to be determined at trial.

“When reviewing an order granting summary judgment, the appellate court applies the -
same standard as the lower _coﬁrt.” Fleming v.. Rose, 350 S.C. 488, 493, \567 S.E.2d 857, 860 |
(2002). “In détermining whether any triable issues of fact exist, the court must view the evidence
and all feasonable inferences that may be drawn from the evidence in the light most favorable to
the non-moving party.” David v. McLeod Regional Medz’cal Center, 367 S.C. 242, 247, 626 S.E.2d
1, 3 (2006). “To withstand a motion for summary judgment in cases applying the preponderance
of the evidence burden of proof, the non-movingv party is only required to submit a meré scintilla
of evidence.” Savannah Bank, N.A. v. Stalliard, 400 S.C. 246, 734 S.E.2d 161 (2012)(citing and
quoting Hancock v. Mid-South Mgmt Co., Inc., 381 S.FC. 326, 330, 673 S.E.2d 801, 803 (2009)) |
(internal quotations omitted). Moreover, “[a] court considering summary judgment neither makes
factual determinations nor considers the merits of competing testimony; howe\'/er, summary

judgment is completely appropriate when a properly supported motion sets forth facts that remain
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undispﬁted or are contested in a deficient manner.” David v. McLeod Regional Med. Ctr., 367
S‘;C. 242, 256, 6é6 S.E.2d 1, 5 (2006).
‘ | In fheir brief, Appellants contend that because they submitted affidavits and various bank
' rgcdrds de’;ailing payments of $2,197.32 to Nationtstar from January 2012 and to December 2013,
a ma’teriai questior_iiof fact regarding Mrs. Gibbs’s default existed. (App. Bf. at 2-3, 99 14.a.-14.b

"& at 6, 9 21; R: pp. 253, Aff. B. Gibbs at 4 (2/26/2019); R. pp. 271, Aff. M. Gibbs 17

o ‘ ;(‘2/2_§6/2019);_'§R. pp. _, Aff. B. Gibbs at {4 (3/11/2019); R. pp. __, Aff. M. Gibbs at | 17

(3/ 171/20‘1 9).). Appellants also noted fhat Nationstar returned payments that they remitted for

| alleged payme;nts due for October 3, 2013 through December 4, 2013. (R. pé. 253, Aff. B. Gibbs

" atJ4 (2/26/2019); R. pp. 271, Aff. M. Gibbs 9 17 (2/26/2019); R. pp. __, Aff. B. Gibbs at ] 4 |

| 4 (3‘/1'1.1/20‘19); R pp. _, Aff. M. Gibbs at§17 (3/11/2019).) None of this evidence, hoWever, creates |

aﬁy :mafgrial issue of fact because Appellants failed to present any evidence showing that they

: tirﬂély remiﬁéd the .increase'd monthly pa};ment of $2,205.96 due for the months of April 1, 2013

afld'li\/layll,,QOB‘, or the increased monthly payment of $2,990.59 that came due as of June 1, 2613
and thereafer. (. pp. 198, Aff. C. Vieau 915 & 17 & Exs. 1& 1)

.;At'thé ilearing for Nationstar’s motion for sﬁmmary judgment, .the lower court ordered

-Appellants to submit all affidavits supporting their position along with proposed orders. (R. pp.

189, lines 22-3.’[0' R. pp. 191, lines 1-3, Hrg. Tr.) Appellants’ affidavits do not contest the increase

3

in the monthly payment for the Mortgage Loan reflected in Nationstar’s evidence identifying an

- increase in property taxes and an advance to pay for hazard insurance coverage. (R. pp. 196, Aff.

"~ C. Vieau.) Thus, Appellants failed to submit any evidence to contest Nationstar’s motion for

LR Y

summary judgniént, and the lower court’s judgment should be affirmed. See David v. McLeod

Regibnal 'Me,'d." Ctr,, 367 S.C. at 250, 626 S.E.2d at 5 (“[SJummary judgment is completely

10



appropriate when a properly supported motion sets forth facts that remain undisputed or are
contested in a deficient manner.”).

According to the uncontested evidence reviewed by the lower court, the monthly payments
for the Mortgage Loan increased to $2,205.96 as of April 1, 2013 because county taxes increased
and caused the escrc/)‘w portion of the monthly payment to increase from $141.05 fo $149.69. (R.
pp. 198, Aff. C. Vieau § 15 & Ex.1.) Thereafter, the mortgage loan payment further increased to
$2,990.59 as of June 1, 2013, because Nationstar had to pay a hézard loss insurance premium of
$5,634.00. (R. pp. 198, Aff. C. Vieau {{ 14 & 17 & Exs H, 1, J.) Nationstar paid the hazard loss
premium because Mrs. Gibbs failed to provide Nationstar with any written confirmation of her
maintenance of coverage for the Property from December‘ 16, 2012 through December 16, 2013,
as required by th¢ Mortgage Loan. (]d. ; R. pp. 207, Mortg. §5.) Accordingly, because Appellants
failed to present any evidence challenging the increase in the monthly payments’identified by
Nationstar and because Appellants neverﬂpresented any evidence showing timely submission of
the required payments, the lower court properly concluded that there was no genuine issue of

material fact as to Mrs. Gibbs’s default on repaying the Mortgage Loan.

B. The procedural history for the foreclosure action reflects Nationstar’s full
compliance with the South Carolina Supreme Court’s Administrative Order
for Foreclosures. ’ '

Because Nationstar complied with the requirements of the Administrative Order for
Foreclosures, the lower court properly granted Nationstar’s motion for summary judgment. In
their brief, Appellants challenge the low¢r court’s summary judgment award by claiming that
Nationstar failed to comply with the requirements of the Administrative Order for Foreclosures.

As detailed in part I.B. of this brief, Nationstar fully complied with the requirements of the

Administrative Order by serving Appellants with a Notice of Foreclosure Intervention Rights on

11



November 8, 2013, and then filing Certifications of Mortgagor Non-Compliance with the lower
court before proceeding with the summary judgment hearing and advaﬁcing the foreclosure action.
Moreover, because the Administrative Order authorizes judges to determirte questions of
compliance, tﬁe lower court properly concluded that Nationstar complied with the Administfative
Order based upon the record before it. S.C. Admin. Ord. No. 2011-05-02-01 (“The 'ACourt having
jurisdiction over the fofeclosure action shall hear and determine any disput.e certceming any
party’s compliance with this order, including without lirhitation, the failure of any -pérty to act in

good faith in complying with the terms of this order.”)

C. Summary judgment was not granted prematurely becauée Appellants had a -
full and fair opportunity to conduct and pursue appropriate discovery.

Appellants.c_ontend that they were somehow precluded from pursuing any disco{/ery since“

the filing of Nationstar’s foreclosure action. Because Ai)pellants had a full and fair Opportuntty to

pursue’ discevery in the years preceding the summary ju&gment hearing, the lower court’s grant of -'
summary judgment was not premature.

Under South Caroli‘na law, “[sJummary judgtnent must not be granted until the opposing
party has had a full artd fair opportunity to compiete discovery. Nonetheless, the nonmoving' party
must demonstrate the likelihqod that further discevery will uncover additional relevant evidence
and that the tmrty is not merely engaged in a fishing expedition.” Dawkins v; Fi z'eltls, 354 SC 38, |
69,580 S.E.2d 433, 439 (2003) (quoting Baughman v. America Tel. & Tel. Co., 306 S.C. 1 io, 112,
410 S.E.2d 537, 544 (1991)).

Nationstar served its foreclosure complairtt upon Appellants on November 8, 2013. and
filed its motion for summary judgment on March 20, 2014. Along with the motion for summary
judgtnent, Nationstar also served a memorandum in support along with. varioue evidence and

affidavits in support. To supplement its summary judgment record, Nationstar also served an

12



Affidavit as to Payments upon Appellants on July 2, 2018. This Afﬁdayit detailed the receipt of
payments from the Appellants, specified instances of default, and explained Mrs. Gibbs’s failure
to maintain hazard loss insurance coverage and péy increased tax escrows. (R. pp. 196, Aff.
Vieau.) The hearing for Nationstar’s motion for summary judgment was not held until February
20, 2019. (R. pp. 169, Hrg. Tr.)

Here, the procedural history for'. this case shows that Appellants practically had over five
years to pursue whatever relevant discovery they desired to address the allegations in the
foreclosure complaint and Nationstar’s motion for summary judgment. In their motion to
_reconsider and their appellate brief, Appellants fail to advance any reasons, let alone sufficient
ones, to explain why further discovery would uncover additional relevant evidence to create any
genuine issue of materiai fact. During the six §;ears of this foreclosure action’é existence,
Appellants have ‘had a fu%l and fair opportunity to pursue discovery but have failed té do so.
Accordingly, the lower court’s award of summary judgment to Nationstar was not premature, and

the Court should affirm the lower court’s rulihg.

III. SOUTH CAROLINA LAW PERMITTED . THE SPECIAL REFEREES

APPEARING IN THE FORECLOSURE ACTION TO RECUSE THEMSELVES

SUA SPONTE.

Both of the special referees properly exercised their jﬁdicial discretion under South
Carolina law to recuse themselves from the pending foreclosure action because of conflicts of
interest manufactured by Appellants’ suing Special Referee Benjamin Moore and Master-in-
Equity Cynthia Graham Howe in separate, frivolous federal actions filed outside of South Carolina.

In South Carolina, “a judge should disqualify himself in a proceeding in which his

impartiality might reasonably be questioned, including but not limited to, instances where he has

a personal bias or prejudice against a party.” Patel v. Patel, 359 S.C. 515, 524, 599 S.E.2d 114,

13



118 (2004). Moreover, “[t]he decision to recuse is within the discretion of the trial judge.” Ness
v. Eckerd Corp., 350 S.C. 399, 404, 566 S.E.2d 193, 196 (Ct. App. 2002). Under the South
Carolina Rules of Civil Procedure, masters-in-equity and special referees also have the discretion
to recuse themseives from an action. See’ Rule 53(c), S.CR.C.P. (“Once referred, the master or
special referee shall exercise all power and éuthority which a circuit judge sitting without a jury
would have in a similar matter.”)

Both of the special referces assigned to Nationstar’s foreclosure action issued recusal
orders because Appellants sued the special referees in federal district courts butside of Sduth
Carolina. (R. pp. 33, Recusal Ord. (entered. 5/19/2014); R. PP 35, Recusél Ord. (entered
5/30/2014); R. pp. 23, Recusal Ord. (entered 3/5/2018).) Indeed, both special referees believed
that recusal was appropriate to avoid any appearance of impropriety. Accordingly, Appellants’
arguments that recusal was improper is unavailing and without merit. See, e.g., Christy v. Christy,
317S.C. 145,452 S.E2d 1 (Ct. App. 1994) (recoghizing that a family court judge properly recused
himself by stating: “We will not second guess his détermination, for whether or not he was able
to exercise impartiality, he judiciously ;:hose to avoid the appearance of impropriety.”). .

Finally, Appellants’ contention that referral of thé foreclpsme action to any special referee
or master-in-equity or changes ir} venue give rise to éppealable error is a moot question because a
circuit court judge for the Florence Circuit Court decided the motion for summary judgment after
entry of the special referees’ respective recusal orders. (See R. pp. 169 Hrg. Tr; (reflecting hearing

conducted by Cir. Ct. J. M. Nettles; R. pp. 4, Foreclosure Judg. (reﬂecting entry by Cir. Ct. J. M.

Nettles).)
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IV.  APPELLANTS ARE NOT ENTITLED TO A JURY TRIAL FOR NATIONSTAR’S’
EQUITABLE FORECLOSURE ACTION.

Because the foreclosure action is an action in equity, Appellants are not entitled to a trial
by jury. |

In Wachovia Baﬁk, N.A. v. Blackburn, the Supreme Court of South Cérolina explained that
“[a] mortgage foreclosure ibs an action in equity.”‘ 407 S.C. 321, 328, 755 S.E.2d 437, 440 (2014).
“Becausé a foreclosure action is one sounding in equity, a party is not entitled, as a matter of right,
to a jury trial.” Carolina Fzrst Bank v. BADD, LL.C., 414 S.C. 289, 778 S.E.2d 106 (2015)
Accordingly, Appellants arguments that they are entitled to a trial by jury for Nationtar’s

foreclosure action fail as matter of law.

CONCLUSION

For the foregoing reasons, Nationstar respectfully requests that this Court affirm the
- decisions of the lower court and allow the foreclosure case to proceed without fuf_ther delay.

Respectfully submitted on this 14 day of February 2020,

B A Co—

Brian A. Calub (SC Bar No. 72009)
McGUIREWoOODS LLP

201 North Tryon Street, Suite 3000
Charlotte, NC 28202

Tel: (704) 343-2009

Fax: (704) 373-8842

~AND-

H. Guyton Murrell (SC Bar No. 64134)
ScorTt & CORLEY, P.A.

2712 Middleburg Drive, Suite 200
Columbia, SC 29204

Tel: (803)252-3340

Fax: (855) 601-4921

Attorneys for Respondent Nationstar Mortgage LLC
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CERTIFICATION OF COMPLIANCE WITH RULE 21 1(b), S.C.A.C.R.

The undersigned counsel for Respondent Nationstar Mortgage LLC, hereby, certifies that

“I;\Iétions’t'arv Moﬁgége LLC’s Final Brief complies with Rule 211(b), S.C.A.C.R.

FEB 18 7020
'8C Court of Appeals

Brian A. Calub (SC Bar No. 72009)
McGUIREWOODS LLP
201 North Tryon Street, Suite 3000

Charlotte, NC 28202
Tel: (704) 343-2009

. Fax: (704) 373-8842

~AND-

. H. Guyton Murrell (SC Bar No. 64134)
* ScoTT & CORLEY, P.A.

2712 Middleburg Drive, Suite 200
Columbia, SC 29204

. Tel: (803)252-3340

Fax: (855) 601-4921

Attorneys for Respondent Nationstar Morigage LLC
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CERTIFICATE OF SERVICE

The undersigned attorney for the Respondent Nationstar Mortgage LL.C certiﬁe;s that its
Respondent Nationstar Mortgage LLC’s Final Brief was served on the parties to this action by
depositing a copy thereof in the United States Mail, first class, postage prepaid, on February 20,
2020, to the following: | o

Barbara Gibbs and Melvin Gibbs
3108 Hidden Falls Drive

Buford, GA 30519

& _

4257 Monterey Drive

Florence, SC 29501

Pro Se Appellants

B N CUL

Brian A. Calub (SCSB #72009) ,
Attorney for Respondent Nationstar Morigage LLC

RECEIVED)

FEB 18 2020
SC Court of Appeals
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McGuireWoods LLP
Fifth Third Center

201 North Tryon Street
Suite 3000

Charlotte, NC 28202

Tel 704.343.2000

Fax 704.343.2300
www.mcguirewoods.com

' jan A. Calub |. ' ‘ bealub i ds.
e s 3 ome | McGUIREWQOODS | e ot 373 8042

VIA FEDERAL EXPRESS
Tracking No.:

The Honorable J enny Ab_bott Kitchins

February 14, 2020

3904 0057 8947

B 187.‘}77

Clerk of Court, SC Court of Appeals : ' SC COU[’t Of Appe Is
1220 Senate Street , , a
Columbia, SC 29201

RE:

Nationstar Mortgage, LLC d/b/a Mr. Cooper, v. Barbara A. Gibbs and Melvin
E. Gibbs et al.

Florence Common Pleas No. 2018-CP-21-03238

Court of Appeals Number: 2019-000486

Dear Ms, Kitchins:

Enclosed please find the following:

An original and one copy of Respondent Nationstar Mortgage LLLC’s Motion for
Extension of Time to File and Serve Final Brief and $50 check for_ filling fee; and

An original of Respondent’s Final Brief bound along with seven bound copies and
two unbound copies. :

Please file the original and return certified file stamped copies of the Motion and Final
Brief to me in the self-addressed envelope provided for your convenience. By copy of this letter
with relevant enclosures, I am serving Pro Se Appellants of record.

Thank you in advance for your kind consideration in this matter.

Enclosures

Sincerely,

Bree A2t
Brian A. Calub
Attorney for Respondent Natzonstar Mortgage LLC

cc:  Barbara and Melvin Gibbs (via U.S. Mall)

Atlanta | Austin | Baltimore | Charlotte | Charlottesville | Chicago | Dallas | Houston | Jacksonville | London | Los Angeles - Century City
Los Angeles - Downtown | New York | Norfolk | Pittsburgh | Raleigh | Richmond | San Francisco | Tysons | Washington, D.C.
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