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STATEMENT OF THE CASE

The Petitioner BLH brings this action by and through her adoptive plarents,
Kenneth and Angela Hensley, as a purported class action alleging a third-party
beneficiary breach of contract cause of action against the Respondent South
Carolina Department of Social _SerVices ("DSS™).! BLH contends that DSS
breached an Adoption Subsidy Agreement entered March 22, 1999, when DSS
implemented an across the board decrease of $20.00 to any foster care board rate
or adoption subsidy payments in June 2002. The Adoption Subsidy Agreement
was entered between DSS and BLH's adoptive perents, but BLH seeks to recever
as a third-party bene'ﬁciary. |

By way of precedural history, in September 2011, a prior action was filed in -
state court Wnich was aesigned Civil Action Number 2011-CP-42-3992. That
action was then removed to the United States District Court based upon federal
question jurisdiction under 28 U.S.C. § 1331. The party-plaintiffs in that action
initially were Kenneth and Angela Hensley who brought what was alleged to be a
breach of contract cause of action under 42 U.S.C. § 1983. BLH was later
substituted for‘her parents as the party-plaintiff in an attempt to avoid a statute of

limitations defense. The defendants in the prior action were four former DSS

1 The Petitioner BLH was a minor when this action was filed. BLH has since

‘reached majority and should be substituted as the proper party-plaintiff.



Directors including Elizabeth Patterson, Kim Aydlette;- Kathleen Hayes, and
Lillian Koller (hereafter referred to as "DSS Directors").

After several pleading amendments, BLH pursued two federal causes of
action: (1) a claim for alleged violation of the Adoption Assistance and Child
Welfare Act of 1980 ("TAACWA") and (2) a claim for a violation of the Contracts
Clause of fhe United States Constitution. BLH alleged a prayer for declaratory,
injunctive, and monetary relief. BLH sought monetary relief in the nature of "past
due adoption as‘sistance benefits and prospective adoption assistance benefits."

The parties filed cross-motions for summary judgment which were heard by
United States Senior District JudgeilG. Ross Anderson, Jr. | On August 17, 2012, -
Judge Andersoﬁ issued an order grénting BLH's motion for class certification and
denying the cross§motions for summary judgment. The DSS Directors filed an
immediate appeal to the Fourth Circuit’ Court of Appeals, which exercised
aﬁpéllate jurisdiction. By a published decision issued on July 3, 2013, the Fourth
Circuit reversed Judge Anderson's order and remanded for entry of judgment on all
federal claims. See, Hensley v. Koller, 722 F.3d 177 (4th Cir. 2013). Thereafter,
Judge Anderson entered judgment in favor of the DSS Directors by order filed
October 11, 2013.

On April 1, 2013, while the appeal was pending in the Fourth Circuit,i BLH

filed the present action in the Court of Common Pleas for Spartanburg County.



This action, which is asserted against DSS only, alleges a state law breach of
contract cause of action based upon a third-party beneficiary theory. (R. 51-52).

On October 4, 2013, BLH filed an unsupported motion for class
certification. The motion itself consists of two sentences. (R. 70). It was not
accompanied by any affidavits, deposition testimony or other evidence to make a
showing of the five class certification requireménts on which BLH had the burden
of proof. BLH requested merely that "the class identified in the Complaint be
certified by this Court." (R. 70). In her Complaint, BLH sought to certify the
following class: "All children, age 19 or younger on the date of the Motion for
Class Certification (January 6, 2012), who are current and former beneficiaries of
existing adoption assistance subsidy agreements between their adoptive parents
and the South Carolina Department of Social Services, executed on or before June
20,2002." (R. 48).2

The motion for class certification was heard by Circuit Judge Brian Gibbons
on April 7,2014. In a Form 4 Order filed April 8, 2014, Judge Gibbons granted
BLH's motion for class certification. The Form 4 Order did not state that a formal
order would follow and included no analysis. The Form 4 Order did not even

identify the purported class. (R. 1).

2 Note that the date of the motion for class certification is incorrectly stated. The

motion was filed on October 4, 2013.
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Before ten days elapsed, DSS filed a Rule 59(e) motion asking that a formal
order be issued. (R. 98-100). In response, Judge Gibbons issued a formal order,
that being the Order on Plaintiff's Motion for Class Certification, filed May 29,
2014. (R. 3-18). DSS then filed a Rule 59(e) motion as to the formal order and
requested oral argument, which was not allowed. (R. 101-110). Instead, Judge
Gibbons asked for a written response from BLH's counsel, who submitted a
proposed Amended Order, together with affidavits. On September 9, 2014, the
parties received an email from Judge Giiobons stating that he was denying DSS's Rule
59(e) motion and that he would be signing the Amended Order received from BLH's
counsel. No form order or formal order, however, was issued as to the Rule 59(e)
motion — just the email. Judge Gibbons did issue the Amended Order on Plaintiff's
Motion for Class Certification, but that Amended Order does not mention the
Defendant's Rule 59(e) Motion to Reconsider nor set forth any rulings on that
motion. Judge Gibbons' September 9, 2014 email was not filed nor is it a proper
court order per the South Carolina Rules of Civil Procedure. or the South Carolina
Uniform Electronic Transactions Act, which governs the use of electronic
documents. DSS therefore filed another Rule 59(e) motion to specifically request
fhat a formal order adjudicating the prior Rule 59(e) motion be issued. (R. 121-
125).

When no such order was received and, given the thirty-day deadline for

filing a Notice of Appeal from the Amended Order, DSS filed its Notice of Appeal



on October 16, 2014. DSS did not want to take the chance that the Court of
Appeals would consider the filing of the final Rule 59(e) motion as a successive
motion, thereby impacting on the timeliness of the appeal. On December 2, 2014,
the Court of Appeals issued an Order staying the appeal and remanding for
consideration of the pending Rule 59(e) motion.

On February 27, 2015, Judge Gibbons held an additional hearing. As a
result, he issued an Order Granting in Part and Denying in Part Motions for
Reconsideration which was filed on April 30, 2015. (R. 35-46). In that Order, Judge
Gibbons again granted the motion for class certification. He included a different
analysis of the five requirements for class certification and modified his previous
rulings setting forth the process for notification of the class members. In particular,
Judge Gibbons concluded that "good cause" e)dsted under S.C. Code Ann. § 63-9-
780(C) for the disclosure of the names and addresses of the adopted children who
comprise the class. (R. 43). Further, he directed class counsel "to prepare and serve
a Notice of Class Action advising class members of the facts of this case and their
right to opt out within thirty (30) days if they choose not to participate." (R. 44).

The Respondent DSS then filed a timely Amended Notice of Appeal. DSS
raised two issues on appeal. First, DSS argued that the certification of the class and
the notiﬁcationlprocess put into place by the Circuit Court violates the statutory and
constitutional rights of confidentiality, privacy and due process enjoyed by the

adoptive children, the adoptive parents, and even the biological parents. Second,



DSS argued that the Circuit Court erred in certifying the class when the class
representative failed to prove the requisite element of commonality.

On April 25, 2018, the Court of Appeals issued a decision reversing the
grant of class certification. The Court of Appeals found that BLH failed to
establish commonality, and for that reason, the Court also determined that “it is
unnecessary that we address the constitutional and statutory concerns raised in
DSS’s challenge to the notification process.” BLH v. South Carolina Department
of Social Services, 423 S.C. 422, 814 S.E.2d 638, 643, n.5 (Ct. App. 2018).

The Court of Appeals denied a petition for hearing. The Petitioner BLH
thereupon filed a petition for writ of certioréri which has been granted by this

Court by order filed November 9, 2018.



- ARGUMENTS

L. The Petitioner has abandoned several issues on which the Supreme Court
granted its writ of certiorari.

As a threshold issue, this Court is respectfully requested to assess whether the
Petitioner BLH has abandoned the core issues raised in her petition for writ of
certiorari that was granted by this Court. This Court has held that “our appellate
jurisprudence has clearly established that an issue raised on appeal but not argued
in the brief is deemed abandoned and will not be considered by the appellate
court.” Nationwide Mut. Ins. Co. v. Eagle Window & Door, Inc., 424 S.C. 256,
818 S.E.2d 447, 455 (2018). See also, Duke Energy Corp. v. South Carolina
Department of Revenue, 415 S.C. 351, 782 S.E.2d 590, 591, n.1 (2016) (“an issue
which is not argued in the brief is deemed abandoned and precludes consideration
on appeal”). This rule applies equally to issues accepted for consideration on
certiorari. In State v. Palmer, 413 S.C. 410, 776 S.E.2d 558 (2015), this Court
refused to consider an issue on which a writ of certiorari was granted but which
was not later briefed by the petitioner. This Court wrote: “While we also granted
Palmer’s petition to review a proffer issue, Palmer did not brief the proffer issue on
certiorari and it is therefore deemed abandoned.” 776 S.E.2d at 559, n.1.

In her petition, BLH initially argued that the Court of Appeals did not apply

the correct standard of review for a certification order and asked this Court to



“clarify a circuit court's discretion to certify a class action.” In her opening brief to
this Court, BLH no longer disputes the standard of review as applied by the Court
of Appeals.

- Likewise, in her petition, BLH complained that the Court of Appeals
“improperly read into the state rule [Rule 23] predominance and superiority.” In
effect, she argued that the Court of Appeals adopted the .“predorninance and
suneriority requirements” from Rule 23(b)(3), FRCP. That issue has also been
abandoned; |

Finally, in ‘her petition BLH argued that the Court of Appeals “created an
unnecessary tension” between this Court’s decisions in “Gardner v. South Carolina

Department of Revenue, 353 S.C. 1 577 S.E.2d 190, 200 (2003), and Littlefield v.

South Carolina Forestry Commission, 337 S.C. 348, 523 S.E.2d 781 (1999). That |

issue is likewise not addressed in BLH’s opening brief.

| In sum, the core issues raised by BLH in ner petiti_on for writ of certiorari as
granted by this Court have been abandoned and, consistent With Palmer and the other
cases cited, should not be considered.

IL.  The Couﬁ of Appeals was correct in ruling that the Circuit Court erred
in certifying the class when the class representative failed to prove the
requisite element of commonality.

Under' South Carolina law, class certification requires a showing of

numerosity, commonality, typicality, and adequacy of representation. Rule 23(a),



SCRCP. In addition, South Carolina has the unique requirement that for a class to
be certified, the amount in controversy must exceed $100.00 for each member of
the class. Rule 23(a)(5), SCRCP.

The plaintiff bears the burden of establishing that each of the elements of
Rule 23(a) has been met. Waller v. Seabrook Island Property Owners Assoc., 300
S.C. 465, 388 S.E.2d 799 (1990). In assessing whether the plaintiff has met its
burden, a court is required to apply a rigorous analysis to assure that the
prerequisites of Rule 23(a) have been satisfied. Waller, 388 S.E.2d at 801, citing
General Tel. Co. of Southwest v. Falcon, 457 U.S. 147 (1982).

The Court of Appeals agreed with DSS’s position that BLH failed to
establish commonality. The Court of Appeals focused on this Court’s decision in
Gardner v. South Carolina Department of Revenue, 353 S.C. 1, 577 S.E.2d 190,
200 (2003), which the Court of Appeals found to be “analogous” to the present
case. In Gardner, this Court explained that "[t]o establish commonality, a party
must show that there are questions of lanor fact common to the class. In practical
terms this means the party must articulate the existence of significant common,
legal, or factual issues that bind the proposed class together." 577 S.E.2d at 200.
(Emphasis added). Importantly, "[clommonality is met only where the class shares
a determinative issue." 577 S.E.2d at 200-201. (Emphasis added). This Court in
Gardner explained that "questions that are in no way dispositive and which simply

propel the action into a posture where judicial scrutiny is necessary for just



adjudication are insufficient to establish commonality." 577 S.E.2d at 201.
Likewise, this Court held that "a representative plaintiff cannot establish
commonality if the court must investigate each plaintiff's individual claim." Id.

As the Court of Appeals agreed, the Gardner case is particularly instructive
in evaluating the commonality prong of the class certification test. Gardner is
certainly not “inapposite” as BLH now claims in her brief. In Gardner, a proposed
plaintiff class of taxpayers sued the Department of Revenue and numerous
governmental entities who attempted to use the Setoff Debt Collection Act to
recover monies owed by taxpayers from their tax refunds. This Court reversed the
certification of a plaintiff class for a lack of commonality. This Court found that,
in addition to showing that the notice required by statute was deficient, a showing
of prejudice was also required and that an individualized examination of each class
member's claim was necessary before a class member could prevail. This Court
explained that "[a] representative class cannot exist where the court must
investigate each plaintiff's prejudice claim where it is one of the two predominate
issues in the case. Requiring such individualized examination negates the benefits
of a class action suit." Gardner, 577 S.E.2d at 201. (Emphasis added).

As the Court of Appeals found, that same level of individualized inquiry is
necessary in the present case. The Court of Appeals explained that “[s]everal
issues here will require individualized inquiry such as whether each set of adoptive

parents accepted or consented to the reduction in payments, exhausted any

10



available administrative remedies, entered into renewal agreements, or at any
pertinent ﬁme terminated their agreements.” BLH, 814 S.E.2d at 643. Thus, the
Court of Appeals concluded that, as in Gardner, “there are more than ‘minor
factual differences’ among the various class members.” Id. Again, citing
Gardner, the Court of Appeals held “the necessity of such individualized inquiries
‘negates the benefits of a class action suit.”” Id.

BLH argues that the Court of Appeals focused only on “DSS’s defenses” to
find that an individualized inquiry would be needed for the class members. That is
not correct. BLH and the purported class members have alleged a breach of
contract claim which requires proof by each plaintiff or class member of “(1) a
binding contract; (2) a breach of contract; and (3) damages proximately resulting
from the breach.” Hennes v. Shaw, 397 S.C. 391, 725-S.E.2d 501, 506 (Ct. App.
2012). Thus, the contracts for each class member must be valid, binding, and
enforceable, and the essential terms must be established by the plaintiff. As the
Court of Appeals recognized, there are a number of issues requiring individualized
inquiry to determine whether the class members were suing on a valid, binding

contract, including whether the contract had been terminated,’ whether the

3 The Adoption Subsidy Agreement includes a "termination" provision which

includes eight different bases for termination. (R. 133). One such basis is termination of the
subsidy payments when the adoptive child reaches the age of eighteen. BLH has attempted to
address that specific termination possibility in the proposed class definition. However, there are
seven other ways that the Adoption Subsidy Agreement could have been terminated prior to age
eighteen, including the death of the adoptive parents, where the adoptive parents are no longer
legally responsible for the child, and where the adoptive parents requested termination of the

11



adoptive parents entered renewal agreements with new terms,* whether thé
adoptive parents utilized the administrative process to obtain an adjustment in the
subsidies,” and others. Those are nolt DSS’s affirmative defenses but rather fall
within the plaintiff’s burden of proof in a breach of contract action.

In sum, unless the plaintiff can prove a valid and binding contract was
breached, the plaintiff cannot prevail on a breach of contract claim. Contrary to
any suggestion by BLH, it is not the defendant’s burden to disprove the existence
of a valid, binding contract for each purported class member. Thus, in the present
case, it is the burden of the class members to prove the existence of a valid,
binding Adoption Subsidy Agreement with DSS as a necessary element of their
breach of contract claim. That element of the cause of action does require, as the
Court of Appeals concluded, individualized inquiries that negate the benefit of a

class action lawsuit.

benefits. (R. 133). Thus, an individualized inquiry must be made whether the agreement with
each class member's adoptive parents was terminated by DSS or by the adoptive parents prior to
age eighteen.

4 The Adoption Subsidy Agreement provides a process for the entry of renewal
agreements. Thus, an individualized inquiry must be made regarding whether each class
member's adoptive parents entered into a renewal agreement since 2004 containing an agreed
upon monthly subsidy amount or other new or different terms or benefits.

> The Adoption Subsidy Agreement provides that "[a]djustments in monthly cash
payments may be made ... based upon changes in the needs of [the child] [or] changes in
circumstances of the adoptive family." (R. 131). Thus, an individualized inquiry must be made
whether each class member's adoptive parents received any adjustment, upward or downward,
from 2004 to present because of changed circumstances in the child's needs or in the family's
ability to provide that would affect or even moot any claim for the $20.00 reduction since 2004.

12



BLH also attempts to support her argument that the existence of a valid,
binding contract is actually a “defense” by citing to the residual fund provision
recently added in 2016 to Rule 23(e), SCRCP. BLH suggests, in fact, that issues
related to termination or renewai of agreements as well as any subsequent
adjustment of subsidies may be addressed “at the residual fund stage.” See,
Petitioner’s Brief, p. 22. BLH’s understanding of a residual fund is simply
incorfect. BLH suggests that residual funds result from the defendant successfully
asserting a defense to an individual class member’s claim. But that does not create
residual funds. Instead, residual funds occur in class action settlements where the
amount paid in settlement covers all claims made by class members, attorney’s
fees and expenses, leaving leftover or unclaimed funds. See, Briggs v. United
States, 2012 WL 476348, *2 (N.D. Cal. 2012) (“Some class action settlemehts
result in some amount of unclaimed or residual funds”). Residual funds do not
arise from a defendant’s successful assertion of defenses to individual class
members’ claims. In fact, if BLH’s position were correct, there would be no
incentive or reason for a class action defendant to assert individual defenses
because, pursuant to Rule 23(e)(2), residual funds are paid to charity and cannot be
reclaimed by the defendant.

Not surprisingly, BLH does not cite a single case or treatise to support her
argument that DSS may address issues related to termination or renewal of

agreements with certain adoptive parents as well as any subsequent adjustment of

13



subsidies with certain adoptive parents “at the residual fund stage.” There is no
case law nor any treatise on class action litigation, such as Newberg on Class
Actions, holding that issues related to individual claims of class members (or even
defenses) may be resolved “at the residual fund stage.” Indeed, to the contrary,
Professor Newberg cautions that “[iJn a money-damages class action, common
issues must predominate over individual ones so as make a class ftrial
‘manageable,’ thereby rendering it a superior form of adjudication. If a case is
likely to devolve into thousands of individual mini-trials concerning each class
member's damages, that process may threaten the efficiency gains of class
treatment and render a class action unhelpful.” 4 Newberg on Class Actions § 12:6
(5th ed.). See also, O’Quinn v. Beach Associates, 272 S.C. 95, 249 S.E.2d 734,
738 (1978), as cited in Gardner, 577 S.E.2d at 201 (“[t]he very purpose of a class
action is to avoid the necessity of requiring each member of the class to prove the
elements of the cause of action”).

In sum, the Court of Appeals was correct in ruling that the Circuit Court erred
in certifying the class when BLH failed to prove the necessary element of
commonality. The Court of Appeals faithfully and accurately followed this Court’s

precedent in Gardner, which fully supports its decision in this case.
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III. Having granted a writ of certiorari, the Court is urged to address the
confidentiality, privacy and due process issues raised by DSS but not
reached by the Court of Appeals, or otherwise remand those issues to
the Court of Appeals, in the event of a reversal on the class certification
issue. .

In its appeal to the Court of Appeals, DSS expressed grave concerns that the
class action process as implemented by the Circuit Court would result in violations
of the statutory and constitutional rights of confidentiality, privacy and due process
enjoyed by the adopted children, the adoptive parents, and even the biological
parents. As DSS pointed out, per the class definition approved by the Circuit -
Court, the class members would consist of the adopted children, many of whom (if
not most of whom) have reached the age of majority by the present time.® It is
important to recognize that the class members are not the adoptive parents; they are
the adopted children themselves.” Thus, the Circuit Court class certification order, if
it were reinstated by this Court, requires DSS to disclose the identities of all adopted
children who meet the class definition so that each of those adoptive children may

be given notice of this class action about adoption subsidy benefits. But the person

to whom that confidential information is to be disclosed is not the adopted child,

6 The class action applies only to adopted children who had been adopted by June

20, 2002, which is more than sixteen years ago, meaning that only those children that were less
than two years of age at that time could even still be minors.

7 This was based upon BLH’s requested class definition which represents an attempt
to avoid the bar of the statute of limitations for the adoptive parents, i.e., the actual contracting
parties, who made no claim within three years of the decrease in the adoption subsidies in 2002 or
the increase in the foster care board rate in 2004.

15



the adoptive parents or the biological parents. It is a purported class representative
seeking to bring the claims for all other similarly situated adopted children.

As DSS has pointed out, many of the adopted children who qualify as class
members are likely not aware that they were adopted.® The children could have
been adopted as infants or very young children and have no memory of being part
of prior families or being in foster care. Their adoptive parents> may have made a
conscious, family-based and constitutionally-protected child-rearing decision not
to advise the child that he/she was adopted. In her brief, BLH suggests that there 1s
no constitutional right for an adopted child to be shielded from his/her adoptive
status. However, there is an established body of authority £hat recognizes the due
process and privacy rights of parents to make child-rearing decisions without
interference from the government. See, Santosky v. Kramer, 455 U.S. 745, 753
(1982) ("freedom of personal choice in matters of family life is a fundamental
liberty interest protected by the Fourteenth Amendment”); Hodge v. Jones, 31 F.3d
157, 163 (4th Cir. 1994) ("[m]uch like the foundational concept of individual

privacy, the sanctity of the family unit is a fundamental precept firmly ensconced

8 In the Court of Appeals as well as in her opening brief to this Court, BLH cites to
a report from the United States Department of Health and Human Services to the effect that 97%
of children ages five and older know they were adopted. In so doing, BLH suggests that a
majority of children know of their adoptive status; yet that misses the point entirely. It is not
satisfactory that only three percent of families will have their rights to confidentiality, privacy
and due process violated. If even one family will have its constitutional rights violated, that is
not something that the courts should order to occur and sanction with the imprimatur of the state,
particularly in the absence of an extraordinary or compelling need to disclose that confidential
information.

16



in the Constitution and shielded by the Due Process Clause of the Fourteenth
Amendment”); Jordan by Jordan v. Jackson, 15 F.3d 333, 343 (4th Cir. 1994)
(“[t]he bonds between parent and child are, in a word, sacrosanct, and the
relationship between parent and child inviolable except for the most compelling
reasons”).

Thus, contrary to any suggestion by BLH, there are certainly constitutional
rights at play that must be examined closely and great effort made to protect. That
is the concern voiced by DSS. To reiterate, the decision to disclose a child's
adoptive status is that of the parent, and for the state to make or sanction that
disclosure — particularly under the unique and unprecedented circumstances
presented by this class action lawsuit — would interfere with the sanctity of the
parent-child relationship. That intimate family decision falls within the protections
of due process and should be safeguarded.’

Regrettably, the disclosure of their status as adopted children could result in
the types of problems, emotional and otherwise, that this Court recognized in

MecDonald v. Berry, 243 S.C. 453, 134 S.E.2d 392 (1964).1° That disclosure could

o In In Re Adoption of Child A, 45 Misc.3d 1017, 994 N.Y.S.2d 832 (N.Y. Sur. Ct.
2014), the New York court recognized that the interests served by sealing adoption proceedings
and records include “[p]rotecting the child of his/her adoptive status.” 994 N.Y.S.2d at 837.

10 In McDonald v. Berry, 243 S.C. 453, 134 S.E.2d 392 (1964), biological parents filed
suit to obtain the names and address of the adoptive parents of their biological child. In reversing
the Circuit Court which had required disclosure of that information, this Court explained that "[t]he
courts and public agencies of this state have customarily and diligently endeavored to protect not
only the identity of an adopted child, but to protect both the child and the adoptive parents from any
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result in the adoptive children questioning their identities or even perhaps learning
of pre-adoption instances of abuse which the adoptive parents had chosen to shield
from them. Similarly, the disclosure could cause the adoptive children to question
their rejection by their biological parents, thereby causing or exacerbating
emotional issues. Most certainly, the disclosure could impair the relationships
between the children and their adoptive parents in a myriad of ways. For instance,
the children may question and even resent that their adoptive parents kept such
information from them, thereby causing irreparable harm to those relationships
which could be impactful for years or more. The children may also attempt to seek

out the biological parents, thereby infringing on the biological parents' expectations

undue harassment by natural parents or other persons." 134 S.E.2d at 393. This Court recognized
that the confidential information could be used "for the purpose of interfering with and harassing
both the child and the adoptive parents." Id. This Court further recognized the significant harm
that could result:

The obvious problems, emotional and otherwise, which would
likely result from such interference to the detriment of the child,
and efforts of the adoptive parents to properly rear the same, are
too basic and numerous to here require any elucidation or
enumeration. Should the court, without any showing of good
cause, order the invasion of the privacy of the adopted child and
adoptive parents, such judicial conduct could well have a most
damaging effect in making prospective adoptive parents reluctant
to proceed with adoptions. Hundreds of married couples every
year adopt unwarranted [sic] children and give them the finest
homes, rearing and education, and these adoptive parents, as well
as the adopted children, are entitled to the cooperation of the court
in the fine work being accomplished, and they are certainly entitled
to the protection of their privacy in the absence of good cause for
invading the same being fully and clearly shown.

Id.
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of confidentiality.!!

To reiterate, what makes this case so different and so troublesome is that
none of the participants in the adoption process are seeking this confidential
information. It is a single class representative — BLH — who presumably is aware
of her adopted status and the Plaintiff class counsel who seek this information. It
is also critical that this Court consider what is truly at stake for the class members
in this class action litigation. The confidential information is not sought in this
case because of any extraordinary or compelling need -- which is the applicable
standard under South Carolina law -- such as a need for the biological parent’s
medical history in order to treat the adopted child for a significant medical or
emotional issue. See, Doe v. Ward Law Firm, 353 S.C. 509, 579 S.E.2d 303

(2003).)2 Here, there is no dire or critical need for confidential information.

l In her brief, BLH concedes that “the class action will implicate only the adoptive

parents and the child” but then suggests that the class action “in no way threatens the
confidentiality of the birth family.” See, Petitioner’s Brief, p. 25. That latter suggestion fails to
consider that an adopted child will commonly search for his/her biological parents. The success
of such searches is significantly greater today given the widespread use of DNA testing through
such genealogical services as “Ancestry.com” and “23andMe” and other similar DNA databases.

12 In Doe v. Ward Law Firm, 353 S.C. 509, 579 S.E.2d 303 (2003), this Court
addressed whether the adoptive parents should be able to access the adoption records to learn the
biological parents' medical history to assist with the provision of medical and psychiatric care to
the adoptive child. This Court noted that the adoption law had changed but the rationale
supporting confidentiality, as discussed in the seminal case of Bradley v. Children's Bureau of
South Carolina, 275 S.C. 622, 274 SE.2d 418 (1981), remained good law and that
"confidentiality should be maintained absent an extraordinary, compelling need." 579 S.E.2d at
305. However, based upon statutory changes, this Court explained that "when balancing the
privacy rights of each party with the interests of the child ... the Legislature has determined the
best interests of the child should prevail." Id. This Court did conclude in the Ward Law Firm
case that the adoptive parents were entitled to obtain the confidential records because they
"demonstrated the need to obtain the information for Child's mental health." 579 S.E.2d at 306.
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Indeed, this litigation is purely economic in nature, and the damages at issue for
each class member are minimal at best. Based upon BLH's theory, the maximum
that any class member may recover is $240 per year for the number of years since
2004 that the adoptive parents were receiving an adoption assistance subsidy from
DSS. So, at this point, the maximum recovery for any one class member is no
greater than $3,000, and for most it will be much less. Significantly, the adoptive
parents have had the ability to pursue a claim since 2004; yet, no one other than the
adoptive parents of BLH have.!?

Because the Court of Appeals found that BLH failed to prove the
commonality requirement and reversed the grant of class certification, it became
unnecessary to reach and address these issues of confidentiality, privacy and due
process. However, if this Court is inclined to reverse the Court of Appeals on the
class certification issue, DSS should have the opportunity to be heard on these
critical issues pertaining to the infringement of constitutional rights. The concern
is real that the disclosure of the adoptive status of many of the class members will

violate their statutory and constitutional rights of confidentiality, privacy and due

13 It is unfair for BLH to suggest that DSS is asserting confidentiality and privacy

rights of persons involved in the adoption process to “deprive these families of redress.” See,
Petitioner’s Brief, p. 28. The reality is that every adoptive parent had the ability to seek redress
if they believed that DSS took action that breached their Adoption Subsidy Agreement. No one
other than BLH’s adoptive parents have sought redress, but nothing prohibited the other parents
from timely bringing suit. Not even BLH’s parents brought a timely suit and thus had to rely on
a questionable third-party beneficiary theory to bring suit for their child. BLH has now reached
majority, and frankly, it is unclear whether she even still intends to pursue this action because her
counsel have failed to make an appropriate substitution under Rule 265, SCACR.
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process and will likely cause real harm to persons who are not even parties to this
litigation and cannot protect themselves. Once that confidential information is
released and children are advised that they were adopted, that revelation cannot be
undone.

In sum, DSS is not taking this position to suggest that adoption is a stigma or
should be shrouded in secrecy. DSS is taking this position to make certain that
fundamental rights are protected. The decision of an adoptive parent to reveal to
their child that he or she is adopted is an intimate family decision. The state can
make a recommendation that disclosure is beneficial, but the state does not
mandate that. Instead, it is a decision that is protected by such fundamental rights
as privacy and due process. Contrary to BLH's assertions, DSS is not attempting to

protect a right that does not exist.

21



CONCLUSION

Based on the foregoing discussion and analysis, the Respondent South
Carolina Department of Social Services respectfully requests that this Court affirm
the decision of the South Carolina Court of Appeals and reverse the class
certification orders issued by the Circuit Court, including the notification process
which will necessarily inform class members that they are adopted children and
which is in violation of the statutory and constitutional rights of confidentiality,
privacy and due process enjoyed by the adoptive children, the adoptive parents,

and even the biological parents.
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