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MS. WHITAKER: State calls Antonio
Young. |

THE COURT: ‘Mr. Young is pleading to
the charge of possessionuof"a;firearm,Convictedg

felon? And a violent crime? That's a mahdatory

five, day for day. Can't do three years on that.

MS. WHITAKER: Your Honor, I was under
the impression that it was zero to five.

THE COURT: Maybe T misread.

MS. WHITAKER: If we coiild aménd that.

THE COURT: We need the CDR for
unlawful carry for a person convicted of a felony.

MS. KENNEDY: Patty Kennedy for Antonio
Young.. | ‘

THE COURT: While they are doing that,
I will go through‘the first one. That will help
and we will get that one done. 'You are Antonio
Young? Indictment 2016-3532; Mr. Young, charges
you ‘with the offense of Criminal Sexual Conduct in
the First Degree. Do you understand. that?

THE DEFENDANT: Yes, sir.

THE COURT: And your lawyer has
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explained that charge to you?

THE DEEENDANT: Yes, sir.

i COURT: And explained a lesser

included foéQSE¢Qr‘is'tﬁisgréally -- is that —-

MS. WHITAKER: T believe 50; Your
Honor.

3TﬂEaGOURT: T need to check that bex.-
Is that the 20 year?

MS. KENNEDY: Yes.

THE COURT: SOJEhis is an 85 percenter?

MS. KENNEDY: Yes, sir.

THE COURT: T just wanted to be sure.

MS. KENNEDY: Yes; sir.

~THE COURT: Ts it not a serious

offense?

MS. KENNEDY: It's a serious and --

THE COURT: And a violert. T thought
i£~Wa&.

MS. WHITAKER: I apologize for that.

THE COURT: All right. Here to try to

get it cofrected. You understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: And you have negotiated a

_ three—year sentence which you are asking me to

impose; is that right?
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THE DEFENDANT: Yes;, sit.

THE COURT: And you also have:
negotiated an Alford plea? |

THE DEFENDANT: Yes, sir.

THE COURT: And your lawyer has

explained that to you?

THE DEFENDANT: Yes, sir. |

THE COURT: And basically an Alford
plea says I either don't know whether I am guilty
o¥ ‘not or I'm not guilty,. buttiﬁ«eithérfevent I
have been offered;aibeﬁefit-thatxI=waht to take
advantage of and in order to do that I'm going to
plead quilty to this charge. TIs that true?

THE DEFENDANT: Yes, sir.

THE COURT: And the benefit is to —-

you may be right on the statute, I need to look at

for day sentence? If we plead to the unlawful

possession that's not.

MS. KENNEDY: Okay.

THE. COURT: I am talking about the
firearm. You are right, I think it has discretion
of up to five. I am glad to find that out teoo. I
need to read the statute, but. we are not going to

deal with that statute. It changes the dynamics.




R T O O R R S T e i e
& RSO Y S N O S o B < T S L AN S A

O @ o W s W N

that's not what you all are contemplating?

MS. WHITAKER: No, Your Honor.

THE COURT: Do you understand that,
sir?

THE DEFENDANT: Yes, sir.

THE ‘COURT: And you're asking me to
impose that sentence and you understand that ‘you
are giving that -- you believe it's a benefit to
serve a three year —- negotiated'threeeyear
sentence at 85 percent; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: You .still have to do 4
two-year community supervision program, do you
understand that?

. [HE DEFENDANT: Yes, sir.

THE COURT: Upon being released.

THE DEFENDANT: Yes, sir.

THE COURT: And that would be the =-

really going to have =- we are just going to have a

straight three year sentence on the other. He will

max that out before he maxes this out.

- MS. KENNEDY: rYour.HQnoﬁ, here's what I.

have explained. He spent 737 inm jail on the gun

charge and 771 days on: the ABHAN.
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THE COURT: And you all megotiated a
three-year sentence? -

MS. KENNEDY: Yes, sir.

THE COURT: If you want to negotiate
time served on the gun I will be happy to do that,
that way that takes that out of the hopper, but the
three-year sentence on'the gun charge, the gun
charge, is that a vieolent offense? cerﬁain;y.not
an 85 percenter so he will max that out before he
finishes this sentence. So whatever you want to
do. |

MS. WHITAKER: Your Honor, as long as

the controlling charge is the ABHAN for which he is

<doing 85 percent.

THE COURT: That's all we need, all we
need to do is Jjust do a time served sentence on the
gunl charge.

MS. WHITAKER: Your Honor, that would
be appropriate. Thank you, Your Honor. That just

as long as —- thank you, Your Honor. Wish we would

have come up with that solution earlier. Sorry for

the inconvenience.
THE COURT: It's no inconvenience.
That's again a gdood example We can batten these

things around. T wds educated about the zero to
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I appreciate that. You understand that T can

sentence you up to 90 days on the gun charge?

THE DEFENDANT: Yes, sir.

'THENGOURT% We still have to get the
CDR for that, because this is day for day. It's
time;served;¥>.well, day for day, that's true.

MS;?WﬁITAKER: YOﬂ:COHld.put'WhateVér
days. . |

THE COURT: T will just put 90 days-
Because it's zero to 90. We will leave it as is.
That's fine. |

MR. SMILEY: It's 3434, Your Honor, CDR
3434, pQSSessioﬁ'of a'firearm:orﬂammﬁnitionfby.a
person-convicfed of a violent offense.

THE COURT: That's what it says. Okay.

Y'all were right to start with. I'm the stupid

one. I knew that when I drove in this morning. I

agree with you 100 hundred percent. That's what

indicted. We ate back to square one. Ninety days.

‘on that, you want 90 ddys, you are going to have a

record for that;, you understand that?
THE DEFENDANT: Yes, sir.
THE COURT: You are pleading to Alford.

so you believe the State can prove that case?
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THE DEFENDANT: Guni charge case?

THE ‘COURT: You believe they can put up
Wiﬁnesses who would if they hear that are going ‘to
believe that you had a gun?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. That's fine. That's
all that Alford says. You don't have to say I did
it, but you are going to have a record for it, do
'you.unde:standfthaﬁ?

| THE DEFENDANT: Yes, sir.

THE COURT: I did learn about that

other one, too. That's good. This indictment;

though, assault and battery, you understand that
you are going to have to do a two-year commurity
supervision.program?'

THE DEFENDANT: Yes, sir. |

THE COURT: And that means if you are
returned whatever is left on your sentence up to
the balance of that in increments of up tOtoné
year. Do you understand that? May not bé a year
though left. Probably won't be. But you can be
returned, you could go back 30 days and ‘start over
another two years. That's the issue. Do you
understand. that? |

THE DEFENDANT: Yes; sir.
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THE COURT: Ts he going to be required
to register as a sex offender?

M$. RENNEDY: Your Honor, he is already
on. the registry.

THE COURT: So it doesn't matter.

Can't register twice. Understanding then that T
would sentqncé&youfto three years and what's your
plea?

THE DEFENDANT: Guilty.

THE COURT: Under Alford?

THE DEFENDANT: Yes, sir. .

THE COURT: Totally satisfied with your
lawyer; is that. correct?

| 'THE DEFENDANT: Yes, sir.

THE COURT: Solicitor, other than being
totally confused by a judge that's not reading
well, any other agreements that you have?

MS. WHITAKER: No, Your Honotr.

THE COURT: I apologize to you. You
Wwere —= yOurabSolﬁtely both were correct. from the
get go. Ms. Kennedy, thank you for your patience
as well. But you have had the opportunity to
discuss this matter with your client?

MS. KENNEDY: Yes, Your Honor, I have.

THE COURT: He has been advised of his




10

10

12

13
14
15

16
17
18

21
29

23
24
25

‘rights and the ¢onsequences of his plea?

MS. KENNEDY: Yes, Your Honotr.

THE' COURT: Do you believe the
negotiated sentence to be in his best interést?

MS. KENNEDY: T do, Your Honor.

THE COURT: Mr. Young, is=that.fruer
sir?

THE DEFENDANT: Yes, sir.

THE COURT: And you believe it's in
your best interest as well?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand if I

accept your plea you will not have a jury trial,

you will not confront the witnesses and you give up
the right to remain silent?

THE DEFENDANT: Yes, sir.

THE COURT: Anybody threaten you in any
way to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Any promiseés other than
those promises contained in the nedotiated
sentence?

THE DEFENDANT: WNo, sir.

THE COURT: Listen to the facts as the

solicitor tells-me the facts. T need to ask you
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somée questions gbout it, sir.

MS. WHITAKER: Thank you, Your Honor.

As to the firearm charge, that occurred September
5th, 2103. Officers noticed that the Defendant

appeared to be intoxicated while operating his

moped. He was placed. under arrest for public
intoxication. During an inventory of the back pack
they found on the moped they located a firearm.

Your Honor, as to the assault and
battery of a high and aggravated nature, as Your
Honor mentioned it started out as criminal sexual
conduct, Your Honor, according to the victim she
reported that she heard sjomeoﬁ_e —-- I am sorry, Your
Horior, this was April 1st, 2014. She reported that
she heard somebody knocking on her neighbor's door.
She kneéw that her neighbor was not home so she
opened the door to tell the individual hey, my
next-door neighbor is not here. He forced his way
into the home and forced himself on her.  Your
Honor; she did not know this individual. She did
have 4 rape kit done and a DNA match came back. So
there's a time lapse in between that when there was
the window for the DNA match. So that agcounts,fqr
2014 as to how we.get to 2015.

Your Honor, the victim in this case I

11
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believe we could best describe as very fragiles
She has had a traumatic brain injury unrelated to
this incident. She liVéS:OUﬁ“Qf state. she does
not ‘wish to testify, does not wish to take ‘the
stand, very much wanted this case to be concluded
in a guilty plea and that was Her wish. And that
is why we are here today.

I believe that It is in therbést

interest of everyone involved consideéring we have

had many, many lengthy discussions with the victim

in this case and I believe that it is in the best
interest of justice in this case.

I can go oVer his prior criminal

history. 1In the past ten years he has a 2006

sexual registry violation, an '08 manufacture,
distribution of cocaine base; 2011 manufacture or
possession of another controlled substance, 2015

possession of marijuana. Your Honor, of course he

- is already on the sex offender registry so that is

not .a consideration for today.

THE' COURT: Let me ask a question.

This witness lives out of state, who is going to

testify in the trial if she doesn't come?
MS. KENNEDY: I think she was prepared

to come..-
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MS. WHITAKER: Your Honor, she would

be.

THE COURT: T heard you say she does
not want to —- but if the case went forward she
would Be here to testify:

| MS. WHITAKER: I am sorry. I phrased
that inartfully. |

THE COURT: T just want to be sure that
for;me'to'takefthe:Alford;plea;'that'g the only
witness that could prove it.

MS. WHITAKER: .XburuHonor,~sheuiS-.
prepared to testify. Her wish and desire is to
avoid testifying.

THE COURT: I understand that. I
concur with what you 're doing to avoid that for
that lady, no1questlon abqut it. But T just wanted
to be sure that from an Alford plea standpoint, if
you admit guilt that's not a problem, but from an
Alford plea I have got to have a witness.

MS. WHITAKER: Certainly, Your Honor.

I am sorry if T phrased that inartfully.

THE COURT' You didn't. I just was
asking a question. That was‘fine. Do you believe
the Staté is prepared to present testimony that the

solicitor just stated; is that correct, sir? If

13




14

10

11

12

13
14
15

21

29.
23
24
25

@ - oy W abd W, N R

witnesses who would testify to those facks?

THE DEFENDANT: Yes, sie.

THE ‘COURT: Okay. THat's Whatiyqufﬁaﬁt
to avoid by entering an Alford plea.

:THE DEEENDANT: Yes, sir.

THE COURT: Did you truthfully ‘respond.
to that question, sir? |

THE DEFENDANT: Yes, sir.

THE COURT: Because your facial
expression didn't tell me that so T am- just asking
you because that's the absolute c¢ritical aspect of
the Alford plea, that you have to believe that if

you went to trial that a jury most probably would

- find you guilty based on the testimony the State

presented. And in order to do that that person has
got to come testify. -DQ you understand that?

THE DEFENDANT: Yes, sir. .

THE COURT: And you believe that would
happen?

THE DEFENDANT: Yes; sir.

THE COURT: Thank you. Anduydu~cQﬁCHr
with that, Ms. Kennedy? V

MS. KENNEDY: Yes, Your Honor.

THE COURT: Based on her testimony.
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MS. KENNEDY: Yes, Your Homor.

THE COURT: Again I want to reiterate,

T think we discussed this with all the confusion

and I apologize that I was the author of that, but
yot understand that assault and battery of a high
and aggravated nature is a violent offense?
| THE: DEFENDANT: Yes, sir.

THE ‘COURT:. DoﬁYGu'ﬁnderSténd'the
significance of that term? |

THE DEFENDANT: Yes, sir.

THE COURT: From the Department of
Corrections"' perspective?

THE DEFENDANT: Yes, Sir.

THE COURT: You understand it's a
serious offense? |

THE DEFENDANT: Yes.

THE COURT: And you know what that
means, it's a strike?

THE DEFENDANT: Yes, sir..

THE COURT: I will be happy to hear
from yeu, Ms. Kennedy.

MS. KENNEDY: Your Honor, if you could:
be kind enough to bear with me, and I have to do
this for this man because hewsaid he has been in

jail 771 days. We have had numerous discussions

15
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about this case:. We have had numerous discussions
asbout the evidence in the case. And we have gone
back and forth. Quite frankly he has been
frustrated with me and deservedly so as to the
issue of whether or not the victim would come
forward to testify. First he thought that. because
she lived out. of state the solicitor's office

wouldn't pay fTor transportation. 8o there were a

lot of hurtles in communication.

I had to explain to him and give him
the law about the limitations and complexities of
the rules of evidence that apply to vietim's prior
sexual conduct. Becaiise His position is that it
was consensual and so we are left with a he
éaid/She said. He says he has known her for a
while; so the representation to the law enforcement
was that he didn't kniow ~-- that she didn’'t know him
was from his point of view absolutely incorrect.

Your Honor, he. was confused by the fact
that this incident octurred in. 2014 and he didn't
get arrested until 2015 because it took that lohg
for the DNA results to come back. And he's been in-
the system. And there's no reason for himgtovtrhst
the;SyStem,frankly. So there were all these

barriers to communication and for me to try and
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explain to him exactly why quite frankly how

treacherous it was ‘given all that we were working:

with in terms of going toe trial. I believe the

State has weaknesses in their case. I know I have
had weaknesses in my case. T just -—- part of what
‘I like to believe I do is I don't really like it

- when my clients have to go to prison. But. when we

get to the point where it's a certiinty then I have

to do what I can to control. the amount of time they

' atre ‘going to serve. That's why we are here today.

He's 45 years old. He's a life-long
resident of Charleston. He has four children. I
found;cut'thiS'Weekuhé.haS grandchilditen. When I
asked him this morning how many -he said seven. So
he's at a peint in his life that I think he's ready
to the extent that the system will allew him to do
that, to come ‘out and still have enough time in his
Iife to be with.his_children,'be-with his
grandchildren. _ |

T have talked to his —- the mother of
his son, I talked to his sister. They are anxious
to have him Home .and I think this reseolution
satisfies the legal system's requirement of him;
but also gives him an opportunity to ceme out in a

fairly short period of time and resume his life.

17
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me, sir?
. THE DEFENDANT: No, sir.

would have been capable of being utilized under the
rules of evidence if he testified?

MS. KENNEDY: Yes, sir.

THE COURT: Criminal sexual conduct
within the time frame? |

MS. WHITAKER: Yes. |

MS. KENNEDY: Iibelieve.he-was{charged,
with C3C first and pled to a third. |

THE COURT: In what year? Well, that's
all right. Was he sentenced on that?

MS. KENNEDY: Court's indulgence.

THE COURT: Obviously one of the
factors that I;COHSider insofar as in assessing his
agreement that he likely would be convicted. |

MS. KENNEDY: It was in '95, Your

Honor, but there was some other issues too.

THE COURT: Okay.

MS. WHITAKER: Your Homor, there was an
02 assault and battery of a high and aggravated
nature, but I don't know the facts associated with

that.
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THE COURT: Did he servé time for that?

PROBATION OFFICER: I have that down as

1998, .Assauiﬁmaﬁdfbattery,fABHAN.

MS. KENNEDY: He did serve time.

PROBATION OFFICER: He did a YOA.

THE COURT: That's fine. Anything else
you want to tell me, sir?

THE DEFENDANT: Nothing other than I
apologize for the court for the time, sir.

THE COURT: All right, sir. There's a

significant risk and I understand that and that's

always especially described and I have not seen the
victim, ‘but it sounds as though that would have
also been an effect as well.

‘MS. KENNEDY: Your Honor, there's also
the_iSSUé.that;She's 60 something years old.

THE COURT: Exactly. There's no
question about all of the emotional aspects of
this. You understand, sir?

THE DEFENDANT: Yes.

THE3COURTJ And that's one of the
reasons you came ‘to the conclusion that you did, if

I went to trial I probably would be convicted. Not

'withstanding_l'bélieVe it is consensual; is that

corréct, your assessment?

19
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THE DEFENDANT: Yes, sir.

THE COURT: Well, it's probably fair.

That is why I wish we had truth in sentencing in

every respect because now I know. Three years is

1,095 days. You have served 771. You have 159.75

left to serve. 8o you will be out in less than a

year. So good luck to you, sir. I will impose the

negOtiatedASehténce of three wyears and give him

credit for 771 days.

{

(These proceedings were concluded at

$11:33 a.mr, April 21, 2017, Charleston County,

. South Carolina.)
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'ftbe"dis:”p_os‘iifon:sﬁléredf:f

the dateofeachsuchaxsposmon

/\

/\ / /z b

(@)

i

iii..
(b)

i..
i

iR

1fyou answered “yes” to (14) ideatify:
which grounds have been presented:

- Revised 3/2003
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16.

7.

18

* Ifany gro:md-»sei-forﬁ&in‘(1'5'0)"‘has-ndiﬁpteﬁbuﬂ}':beenpresen{ed"to’any""Cburf,'Sﬁatehor' ‘

Federal ‘set. forth the grovnd and state. cnnclsely the reasons why such‘ ground has not-

Were you. mpresented by an’ attomey At any tine: clunng the Gourse of

@®
()
©
@

®

i

i

your: arralgnment and plea? Yﬁﬁ

your tnal if any? /y f /{‘

your sentencing? _ y

your appeal, 1f any, fmm th /udgment of conviction:or the unpusmon of
sentence? ' i/

preparanon, presentstxon or consxderatton of any: p-etxtxons, monons or:
apphcatwns wi h respect to tlus convxctmn, which you filed?

NIk

I you answered "y&s to:one ormore parts of (17), lists:
(@) i

§the proceedmgs at whxch each such attomey: represented you

Reviged 372003



19, Smte ciearly the rel:ef you seekin ﬁimg this application:.

20, 4y other court that you hiave not challenged?

v o i
R

55
e R
e T

STATE OF SOUTH CAROL{NA:

i ’: VERIFICATION'
LESTON

ﬁ} ﬂ+‘é§ i f@ .'f':@(/ﬂ g y , being duly sworn.
upon my oath, depose and say that I have. sﬁbﬁiﬁbed to the fomgamg applxcaﬁcn, that L know the
contents thereof; that it includes every ground kniown to-we for vacating, setting. aside of

correcting the-conviction and sentence attacked in'this applmanon, and that the: matters and
allegations: therein set: forth are true. g

SWORN to aund: subscnbed before me thzs
dayof _

3

< Q)

™ Notary Pablc.

My Commission Expires:.

Revisid 312003



28

'APPLICATION TO PROCEED WITHOUT PAYMENT
-OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

; hereby apply for Ieave 1]

: proceedm thxs action w:thont prepaymeﬁ of fees o costs-or ééc;mty therefor. In support of my
‘application I decldre under penalty of perjury that the following facts are true:

(1) Tamitheapplicant in this action and 1 believe I am entitled to redress.

{?) Because of my poverty I.am unable to pay the mste of said proceeding or gwe
sectmty thereof,

SWORN or affirmied to and subscribed before me this
day of .

,‘.

“Notary Public

My Commission Expires:

Revised:3/2003



STATE OF SOUTH CAROLINA. COURT OF COMMON FLEAS

)
) FORTHE9th JUDICIAL CIRCUIT
)

)

Anitonio Young 289735
Apphcant )
Vs.. )
- )
)

wscpio_/7RF

State of South Carolina R
CERTIFICATE IN LIEU OF NOTARY'

The understgned attamey is: appomted 10 represent Apphcam in'the Charleston’ Cmmty»
case styled Jn the: Matter of the Care.and Treatment of Anionio Young. 2017-CP-10-3932. The
nndersugnedattomey certifies as an office of the Court that Antonio Young’s signature appears on.
page 6 of the application as well s the Application to Proceed Without payment of Costs on page

.:'fqamesFBlk ~
Caunsei for Applicant:

A8

_13N0J 30 ¥u31Y
ONOUISHEY T 21N

‘Charleston, SC
April 6,2018

8812 Hd S-UdVOI
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‘STATE OF soum CAROLINA ‘

-Antonio Young; #289735,

INTHE COURT OF COMMON PLEAS:
'FOR THE NINTH JUDICIAL CIRCUIT

RETURN AND MOTION FOR
“ MORE DEFINITE STATEMENT
State of South Carolina,

Respondent.

The State (Respondent), making its Return 1o the application for Post-Conviction Relief

filed on April 5, 2018; would respectfully show this Court:

L Procedural History
Aftoiio Xm_,;ng_.~(ﬁppl‘i‘c:;aﬁt)‘:;is:cfpréSﬁ:r;tiY confined in the South Carolina Department:of

"c;-;cs:recﬁnns‘.purs_uan_tx:i.q;.iairdie.rs of commitrient of the Chiarleston County Clerk of Court.. In June.
2016, the: Charlesion County. Grand Jury indicted Applicant for fitst degree criminal sexual
conduct: Patricia Kennedy; Esquircargpk_sen’tad:‘Appl_iﬁc.an't’._ Assistant Solicitor Tyler'S. Whitaker,
'-ESQﬁifé_IirQschteii‘ the'case. On February 21, 2017, Applicant pleaded guilty of the lesser included
offerise of assaultand battery ofaihti‘g'h.:a-nd'a_gg;rav'ated:_na‘turet(AﬁHﬁN)ﬁbeffOra»thei;Honqral'?'lit}f:R,..
Markley ‘_;Dénnis,_-;J_f.v:_;Purfs'uantﬁtQ- a‘iegotiated sentence between the State:and the Applicant, Judge
Dennis. sentéiced. Applicant to. iiprisonmient for thie. years. Applicant did not appeal his

‘convigtion or sentence.

11 Allegations Raised and Relief Soughit
In‘his-application for post-conviction relicf, Applicant alleges thathe is being held in
custody unlawfully for the following reasons:

1. “Was lead to pleading due to ineffective counsel”
2. “Rightto confront accuser not-présent”

1667



3. “Nopresentment of tru billed tndictthe

As requested relief, Applicant states he is seeking “dismissal.”

Attached fo: this Reftim and incorporated by reference are the:records of the'Charleston.
County Clerk: of Court: régardinig. the subject conviction, Applicant’s records from the South.

Carolina Departmerit of Corrections, the plea transcript, and the application. Resporident reserves

the right to amend this-Return upon receipt of any relevant materials.

1L Response to Aiicj"jzif’idi_xjsr-’oi’iinét‘fééiive Assistance of Counsel

Applicant alléges inieffective assistance:of counsel, but has:wholly failed to:set forth any

facts ‘to support this -allegation. Resgondent submits Applicant’s: allegations of ineffective

assistance of counsel are without merit.

“The Sixth Amendment to thie United States Constitution guaranitees a defendant the right

toeffective agsistance’of counisel, U.S..Const. amend. Vi;;,‘-'stvxfirckland%v..Washin' ton, 466 U,S. 668

(1984Y; Lothax v. State, 379°S.C. 93,665 S.E:2d 164.(2008).

. Ina post-conviction rélief action, an applicant bears the burdert:of proving the allegations

- application alleges ineffective ‘@SSiSiancﬁéidf‘CQﬁiISelidS?.a{grd unid for relief; the applicant must prove
that “counsel’s conduct:so undermined the proper functioning of the adversarial process. that [it]
cannot be relied upon as having produced a just result.” Strickland, 466:U.S, 668. Butler, 286 S.C.
arda2, 334 SE2da 814,

Inevaluatmg allegations of ineffective assistance of counsel, the reviewing court applies
 thestwo-pronged: test outlinied in: Stricklarid, 466 U:S. 668: First; an’applicant must’prove that

‘counsel’s-performance was déficient, Id; Cherry v. State, 300 8.C. 115, 117, 386 $.£2d 624,625

(1989). Under this: profig, the court mieasures an: atorniey"s performance by its “feasonableness

unider prevailing -professional norms.” Cherry, 300°S.C ‘at 117, 386 S.E2d ‘at 625 (quoting

20f7
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‘Strickland, 466 U.S. at 690). The proper measure of petformance is whether én, Omeypfovlded
‘representation within thie range of competence required in criminal cases. Butler, 286'S.C. at 442,
334 S.E2d at 814; “Counsel is strongly presumed to‘have rendered adequate assistance-and made

all significant decisions inthe exercise of réasonable professional judgment.” Id. (citing Strickland,

ai 118, 386 S.E:2d at 625. Second, counsel’s déficient:petformance must have prejudiced the
applicant'such that “there is a reasonable probability that, but for-counsel's unprofessional errors;:
th‘e’r‘éjsuit-‘ofihe::'p'roc'eediing,wmid.?_have-:beensdiffércﬁt’é?’- Cherry, 300°S.C. at11718 386.S.E:2dat
625 With :;gspgg'if"~‘tg..;.;ggi'lt:y" plea counsel, the: applicant must show. iﬁat’ﬁ there is a reasonable:
probability that; but for counsel’s:alleged errors, he-would not have pleaded guilty and would have.
insisted on going to trial. Hillv. Lockhart; 474 US: 52 (1985), -

‘Respondent submits Applicant can satisfy neittier requirement of the Strickland test.
However; the:allegation of ineffective assistance of counsel probably -"l:‘iifiS‘eS_u.qﬁQ'Sti.QﬁS"tif'f?i‘?..tf that
the record does not conclusively refute.. Accordingly, ﬁcqundmtf requests an-evidentiary hearing

to-fully resolve this issue.. See Sharper v State, 279'S:C..264; 305:8,E:2d 247 (1983).

Applicant alse asseris his plea was ivoluntary: Applicant has failed to state with any

specificitythe specific-facts giving rise to this'allegation. In PCR cases; an applicant asserting: a

constitutional violation must frame the issue as-one of ineffective assistance of counsel. Al-

 Shabazz v. State, 338 S.C. 354, 36364, 527 S.E:2d 742, 747 (2000) (citations omitted). An

applicant who pleads guilty ori- the advice of ‘counsel may collaterally:atiack the plea only by
showing (1) counsel was ineffective;and (2) there is a reasonable probability that, but for counsel's

efrors, the defendant would riot have pled guilty and would have insisted on going totrial. Roscog
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indiiced By, ineffective:assistance ‘of ‘counsel must prove counsel's advice-was not “within. the
competerice demanded of attornieys in criminal cases” Hill v. Lockhart, 474°U.8. 52,56:(1985).
Furthier, “[{Jhat 4 guilty plea inust be intelligently made is not a requirement that all advice offered
by-the defendant's. lawyer-withstand retrospective examination in & post-conviction hearing.”
M.c.:.l.\_d;g_nn__v_..RIsz_ar_ds_g_n 2397 US. 759, 770: (1970). Rather; “whether a: plea of -guilty is

unintelligent- . . depends as an initial matter, not on whether a.court would retrospectively consider

counsel's advice' to be right -or-wrong, buton whether-that advice: was within ‘the-range of

competerice demanded of attomeys in criminal cases:™ Id-at 771..

. “The tecord miist establish the defendant had a-full understanding of the consequences of

his Iiléa and the charges againist hir. Dalton v. State; 376 S.C. 130, 138,654 §.E;2d 870,874 (Ct.

App.-2007) (citing Boykin-v. Klabmnés' 195 U.S. 238, 242:(1969). A defenidant's knowing and
| voiuntaW-v Waiver‘-ofz'éf}iiutozg» or.constitutional. nghtsmust be established by a»icompfle.té record,
anid “miay be accomplished by colloquy between the cauré:anéiiiiéfendant, between the court and
defendant's counsél, o both:” Roddy v. State,gjié 8.C; 29,34, 528 S.E.2d 418, 421:(2000) (citing

Statev. Ray, 310°S.C: 431,437,427 8 E24 171, 174 (1993)). Further, *[a] guilty pleais a solemn,

judieial admission 6f the trith of the.cheirges” against the applicant; thus, a criminal inmate's right

to-contest the validity of such'a plea is usually, but ndt?inyﬁihb&rfo,r'e'c'lbsﬁ#df!-fﬁhl'fdn,; at 137-38,

-'f654"S"iE';ﬁd*‘aEv8_"1‘..4ﬁ;_(jc'itix'ngBlzacki’elc§ ev. Allison,431'U.8:63(1977)). Therefore, admissions “made

during a guilty plea.should:beconsidered conclusive unless [anvapplicant] presents valid reasons

United States, 519 F:3d 347 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cit. 1976)).

“Ii considering an allegation on PCR that a guilty plea was based on inaccurate advice of counsel,

4of 7
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an evidentiary heaing to-fiilly resolve this issue. See Sharp

the transcript of the guilty jplgajﬁeari'Qg'-will‘.~b¢:-?¢bn$i_'dﬁ:reid}!fd‘?idﬁftﬁlfrjhiﬁéWhétihéﬁ-.ﬁiiﬁﬁﬁ?ﬁi51@'*5?@?‘:

by:counsel was.cured by the information conveyed at the'plea hearing.” Id. at 138-39, 654 S.E2d

at 874 (citing Wolfe v. State, 326 S.C. 158, 165, 485'S.E:24:367, 370 (1997)).

Ini this case;. the record refutes any-allegation that Applicant did not knowingly enter his

‘guilty'plea. At the guilty plea hearing, Applicant was advised of the charges and testified that he -

‘wanted o plead guilty under North Caolina v. Alford. (Tr. pp, 4-5). Applicant was also advised

of ‘the rights he:would waive by pleading guilty, including the right to-a trial, Which Applicant

testified he-understood. (Tr. p. 5). Furthermore, Applicant testified he was entering theplea of his
©own free will and accord, and that he was not promised anything in exchange:for his guilty plea.

(Tr. pp: 67),

Applicant’s plea. However, allegations regarding the voluntariness of the plea may. raise a

\

‘question of fact that is not conclusively refusted by the record. Accordingly, Respotident requests

rv. State; 279 8.C. 264, 305'S:E.2d
247 (1983).
VL :-M‘ci‘tibn: forg More Definite Statement
Responderit al$o hereby moves for a ‘more definite statement, Applicant has failed to-set

forth any factsito “support each ground™ or 6 explain with-any specificity whatsoever the facts

-upon which his:claims are based. The Uniform. Post-Conviction Procedure: Act requires the:
:Applicant to-“specifically set forth the grounds upon whick:the application is based. 'S.C..Code:-

Ann, § 17-27:50 (1985) (emphasis added). Respondent respectfuily. submiits: that it is incumibent

upon Applicant, through counsel, to-amend his application to'set forth specific facts upon which.

‘hig-allegations are based so that Respondent may adequately prepare:for ani evidentiary hearing;



Therefore; Respondent requests that- Applicant be tequired fo:amend his-application:to sét forth
specifically the-grounds on which his claims are based.

V1. Any Future Amendments

Applicant mtist specify any claims he intends to raise at the PCR evidentiary hearing. Any

¢laims not specifically taid out'in this PCR application o iri amendmerits will be-opposed by the

State at an evidentiary hiearing pursuant fo-§§ 17:27-10 to'~160'0f the South: Carolifia Code of

Laws and Rule 71.1 of the South-Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),
SCRCP. All claims should be made well in advance of the evidentiary hearing. Because Applicant
has an attorney, ‘the: attomey; and not Applicant, is the ‘only- individual authorized ‘to file
amendments to this'application, See Rule 11, SCRCP. Pi'»_oi-se'i‘ﬁl'ings will not be considered at the
PCR hestinig. Respondent reserves the right to request that any amendments withheld until the last
minute be stricken because of undue 'gnicﬁ_jgdiééitfdlRéspaﬁdﬁiiti-s.eé;l{ﬁle:}I'S(a)fs:v.z_S.CxRQBe.
Pursuant io § 17-27-150 of the South Carolinia Code of Lavis, Applicant may not invoke
formal discovery processes to:issue .subgocn%:sz or ‘otherwise: obtain- discovery materials unless
granted l'_ea'vei.from-fthef.'édurzt—;upén;,a.-'showiix_gg' of good: cause. Furthermore, Respondent requests
that all potential-exhibits and materials used to produce potential expert witness testimony be sent

to Resporident well i advance of the evidentiary hearing. Respondent reserves the right to request

a continuance and oppose: withess testimony and exhibits that.are withhield until the last minute

resulting in undue ;prejﬁu,d'ice_ to Respondent..

“VIL Response to Any and All Other Allegations

Each. and every allegation contained: within ‘the. application ‘ot -expressly admitted, |

qualified; or explained in this Return is hereby:denied.

6.of 7
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VII. Request for an Evidentiary Hearing
Respondent therefore requests that this Court convene an e-\fik;ien:timfy hearing -on the

allegations of ineffective assistance of counsel.

Respectfully submitled,

ALAN WILSON
Attorney. General

W.JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON |
Senior Assistant Deputy Attorney General

ATTORNEYS FOR RESP
Officeof/the Attorpey G

- Post'Office Box 11549
‘Columbia, SC 29211
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STATE OF SOUTH CAROLINA » - S
S IN THE.COURT OF COMMON PLEAS
" COUNTY OF CHARLESTON o
' 2018-CP-10-1724

ANTONIO YOUNG, #289735
Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,

Respondent,

L. L am an employee of the Respondcn‘tfi'n the above-captioned action:

2. Regular communication by mail exists throughout the State of"'Seuth Carolina and that this
is a proper circumstance of service by mail.

3. I'have this day served a copy of the Return and Motion for More Definite Statement. in
thie above-captionéd matter on the following person by depositing same in the United States mail,
postage prepaid:

James K. Falk; Esquire:
Falk Law Firm, LLC
Post Office Box 1058
Charleston, SC 29402

DATED this the 7™ day of June, 2018,

J rifer 18 :ié’én; Legal Assistant

“For Respondent
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| sTatE OF SOUTH GARGLINA | IN THE COURT OF COMMON PLEAS

)
) CASE NO,: 2018-CP-10-01724

COUNTY OF CHARLESTON

ANTONTO YOUNG;.

V. TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA.

MARCH 20TH, 2019
CHARLESTON. COUNTY COURTHOUSE
. CHARLESTON, SOUTH CAROLINA
BEFORE' THE HONORABLE JENNIFER MCCOY

APPEARANCES ;

Asst. Atty: General Benjamin, Hunter Limbatgh, Esqulre
Attorney for the State of South Carolina

Mr. Peter Falk, Esquire
Attorney for the Defendant

Rebecca H. Hill i
official Court Reporter




INDEX

TESTIMONY BY MS. KENNEDY
Direct: examination by Mg. Falk.

‘Gross—examination by Mr. lebaugh .

Redirect examination by Mr. Falk

TESTIMONY. BY MR. ANTONIO' YOUNG

Direct examination by.Mr. Falk .
Cross-examination by Mr. Limbaugh .

CERTIFICATE OF REPORTER . . . ..

“«

-

o

R |
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THE ‘COURT: ALl right. Mi. Falk, d& you havé Mg,

Antonio Young?

MR. FALK: I:do, Your: Honor.

to' assault ‘and battery of ‘a. high and aggravated nature on

April 21st of 2017 before Judge Markley Denris; is that

correct?

MR. FAIK: Yes, Your Honor.

THE ‘COURT: All tight. He appears to have beeh
sentericed to a term of three years with credit for the time
heaservedfin-jail‘tO‘the~time'Qf 771 days; is that correct?

MR. FALK: Yes, Your Honor.

THE ‘COURT: Mr. Falk, have you informed M#. Young what
assault and battery of a high and aggravated nature carries?

MR. FALK: Yes.

THE COURT: .And. what was that?

MR. FALK: Your Honor, if I could stop and explain why
we are here?

COURT: Sure.

5L

TH

MR. FALK: Okay. So I was appointed to Mr. Young's
sexually violent predator case. When I went down to speak
with him and this is the unusual sitdation where he actually
had served out so guickly, there was still = year left, he

would still have beer in the window to file a PCR. And so,

lwe filéd a PCR based. on the' fact that I don't think he had
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ariy idea that if he was pleading guilty that day, that he

| would wind up being caught up in a sexually Violent predator

proceeding. That's why we're here., Obviously, he knows

that if he got found guilty of assault and battery of & high

and aggravated nature, he could get moré than the time he:
teceived and I did not tell him the second time.

THE COURT: Okay. So he is aware if the BCR went
forward oﬁ;those~grounds>then-heiﬁight be facing a higher
Sehténce than he was sentenced to by Judgs Ness; is that
correct? |

MR.»FAEK} Yes, Your Honor.

THE COURT: Okay:. .And he wants to proceed anyway
today? | .

MR.. FALK: Yes; Your Henor.

THE COURT: ‘Okay. All right. Do you want to call your
first witness? |

MR. FALK: Weé would call Pat Kenredy té the stand.

THE COURT:. All pight. Ms. Kennedy?

(Whereupon, "Ms. Kennedy agéroachesfthe witness stand,andiis
duly sworn.) |

CLERK: Please begin by stating your full name and
spelling your last name for the record.

MS. KENNEDY: Patricia Anne Kennedy, K-E-N-N-E-D-Y,

DIRECT EXAMINATION

BY MR. FALK:
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‘Direct examination of Ms. Patricia Anne Kennedy by Mr; Falk

Q Ms. Kénnedy, ¢an you téll me sSomething about the
discussions with Mr. Young as fatr as taking a plea in this

case?

A In terms of reduction in sentence =-=

Q  Yes. How mich time was he facing do you believé?

A On the ABHAN charge; 20 years.

Q@  Okay. He was denying that he committed the ABHAN, was

he not?

A That is correct.

O Because he actually pled guilty under Alford, did he

not?

A He did.

le  okay. and he was in the -- uhen I looked through the

plea colloguy, there was -a discussion about, you know, that
he was on notice that he:waSEgQingth beﬁcn;theéseXnoffendex

registry?

A Yes: : | (

@  And I think your réspohse to that was that he was

already on the registry, so —=-

A Yés, he was.

©  Okay. What were your discussions about his possible

exposure to caught up in or being in &n action for a

| sexually violent predator icivil contempt trial?
A I can't honestly say we had those discussions. I have

my notes, what we said on the phone, and it's unlikely that
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would have happensd, however, I doh't have any independent

recollection of it. The other isste in iy mind is that it

‘may have been that: I didn't do it because of the charge he

was pleading to.

Q  Right, because it's mot a sex ---

A Right. Because of the reduction in the charge. It's -

= it"s like, you know, either I didn't do it.

Q S6 he really got ==~ were you aware that somebody that
has a prior Sexually violent offense and hé is found guilty
and if he goes back up the road on any charge? That he .is
gligible for a new sexually violent predator proceeding

being brought against him?

A Yes. .I’ﬁvﬁbt*awareyﬁe¢éSSériLY”—— I ‘know what the

process is, but again, he had a rediction in the charge, so
that's probably =--

Q I just-wantrtOHmake,sure you.uhdersﬁbod.my quesfion.
Let's say somebody had a €SC, attefipted CSC Witk a minof.

A Uh-huah;

o Or an»attempted'CSthase leyears agp'and he served out
on that and you're representing him on a pdSSessiOnaof drug’
case. Did you réalize that if he go&s back on that, if he
goes back to SCDC on that, that he could potentially
reinitiate ~= that that fact would reinitiate and sexually

violent predator would --=-

A Yes, T:am aware of that: It's just 1ike being put on a
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registry -after the fact.

O . 8o let me -- but did you explain that to him?

A I don't recall the égecifﬁczconversaﬁionr no, sir.

Q  Is it part of your process when. you have somebody with
a history of the sexually violent offense ds défined under
the SVE Act, is it 'part of your -process to. look to: see
whether or not any proceedings have been instigated in the

past?

A No. I'm not aware o6f how exactly how you would be able

to do that actually:
) Let me just ‘get to this point here. I .guess I probably
know the answer to this, but were you aware that in 2006,

his’ case was réviewed by the multi-disciplinary conmmittee?

A No,. -

Q Had 'you known that, would your~advice#haveﬁbeen any
different, and you got -- because you already said that you
kriew having ~- if you've .committed & sexually violent crime:
in the past, anytime you get back up the road, you can --
that can initiate a sexu»a:ll’:y violent predator p.rocé_e‘éing:,
So I'm just saying that here you got & charce of not only,
yauvkﬁ@w;~hé probably should have knowd ibat=ifehegp1éads
guilty to anything going forward for the rest of his life,
he can reinstitute civil .commitment proceedings under the
sexually violent predator act, but this is a gentleman that

in 2006 & procesding was started and dismissed.
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A Had I known that, I would —- it Gertaifily would have —-
ny £ile would reflect it and discussions along that line.

And most .assuredly, I would have, in. terms of making the

record clean, made sure that the record would reflect that
advicé had been given to ‘him.
Q0  Becase it's no question that had he ot had the prior

charge, this was a good deal for him, wasn't it?

A Yes.

O  He had had 770 days o s in custody and he hardly

served any time on ‘thé previous sentéence?

A Yes.

Q  But possibly the decision to decide to pléa or not plea

might Havé béen influénceéd by the fact that he could get

cauglhit up in a sexually vidlent predator -—-

A It could have been. It wcould have been.

Q‘ And were you aware that if somebody is convicted under
the séxudlly violent predator aét¢~it'5’anmiﬂdéterminéte

period of time that hHe is in the program.

A Absolutely. It's a different kind of life without

parole.
Q  Exactly. Exactly. No further guestions.
THE COURT: Okay. The State?

MR. LIMBAUGH: May it please the Court, Your Honor?

CROSS-EXAMINATION

BY MR. LIMBAUGH: )
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Cross-exantination of M. Patricia Anne Kerinedy by Mr: Limbaugh

Q  Msy Kennedy, would it have -been: your normal practice to

go over these kind of things with your clients?

A I'm sorrys I .can't hear.

Q  Would it have been your normal practice to discuss

these matters Withgjdur ¢lient?

A Yes, but as I :said, I have no independent recollection

that we did ‘that.

Q‘ And with. Mr. Young having been involved in these SVP
cases béfore, do you think hé would have Had any priocr
knowledge of how this would have worked before going into

this plea?

A Mr. Young?

o  Yes.
A No.
Q  Did Mr, Young ever indicate to you that he wished to

proceed to trial?

A& We had tligse discussions, yes; extensively.

Q  Ultimately, whose decision was it to take the plea?

A It was his decision, as it is with all of my clients.
MR. LIMBAUGH: A moment's indulgence, Your Honor.

0F Did you advise him of all: of his otHe¥ constitutional

rights before taking this plea?

A Yes.

Q  And what the risk -was.that he was pleading to on its

own ~- let me rephrase that. What the sentence was for
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Anrie Kenriedy by Mr. Falk

the charge he was pleading to, did you explain that to him?

1A Yes.
Q And all of the elements of that charge?

A Yes, I do that with every client.

MR. LIMBAUGH: That's &1l I have, Your Homok.

THE COURT: Mr: Falk, anything else?

REDIRECT EXAMINATION

:BYJMRu FA%K;

0  Mr. Limbaugh asked whether of fot you would typically
go over -- that you might not have any indepéendent
recollection in this case.

Right.

Theré might be sométhirg that you typically would do?
Yes. |

And you've been practicing for more ‘than three years?

Ttm sorry,~WHat?

I'm just joking. Yéu've been obviously practicing

criminal defense law for how many years?

A Oh, 33 in November.

Q But you did testify that it would not have been part of
your practice to lock and see if there Were priof sexually

violent predator proceedings?

A No, never, in all of ‘that time.

Q Thank you.

. MR. FALK: That's all I have, Your Honbr.

47
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Direct examination of Mr.. Antonio Younig by Mr. Falk

MR. LIMBAUGH: Nothing from the State, Yout Homor.

THE COURT: 'Mr. Falk?

MR. FALK: We call Mr. Young to the stand.

THE COURT: Okay: .Any objection.to ‘this witness being
excusea?

ME. FALK: Not at all, Your Horor.

THE COURT: ‘Thank you, Ms. Kennedy.

MS. KENNEDY: Thank you, Your Honor.

gwhereﬂpdnfxmr; Aﬁtaﬁio~fquﬂgﬁhas 3. seat 6n the witness
stand and is duly sworn.)

% For the: record, please state ‘'your full name,
spelling your Last.

MR. YOUNG: Antonic Young, Y-0-U-N-G:

DIRECT EXAMINATION
BY MR. FALK:
Q Mr. Young, how long have you been in the Charleston

County Deteéntion Center?

A Well, this makes four years:

Q Okay. So did you ever go to South Carolina Department

of ‘Corrections after’you pled guilty?.

Q How many days were you in the South Carolina Department

of Corrections?

A Seven months.

Q@  And then you camé back and you've been in the
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12.

Charleston County Détention Center since December of 20---

A Since October of 2017

Q October of 2017. And you had a sexually violent

predator commitment trial din. —==

A --- in October 6f 2018

Q  2018. And that case == so there was a hung jury inm
that case, right? |

Yes, sir.

And so you got another trial Beginning?

Next month.,

Bpril -- the first week in April?

Yes.

Okay. Noéw, .Gan you describe your recolléction Of your
conversations with Ms. Kennedy about what she told you about
the potential of being a sexually vielent -- getting caught

up in this proceeding?

A We had no conversation doncerning me having to fade

O How about before you entered ‘the plea agreement? Did

she talk to you?

A We still had hoé conversations:

Q Okay. But you were on -— at the time you pled, you

were: on the sex offender registry, right?

A Yes, sir.:

Q  And theré Was ‘a discussion during your Pléa when you
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were talking to the judge and got sentenced, a ‘mention was

made about. you being:on the sex offender registry; dsn't
| that. right?

A Yes, sir.

Q But there was né mention duking that period that you

being initiated against you, were there?

A Correct.

Q  Okay. NOw, Wefe you aware that in 2006 the

multidisciplinary committee was starting proceedings against

you?

A N6 s sir.

Q@ - Those proceedings were dismisséd at a probable icause
hearing. Do you remember that event?
A No, sir.

Q Do yOu&remémbér,if you were ‘transported?

AT wasn't:-

Q So you had no prior experience with this whole civil

commitment proceeding, did you?

A N6, sir.

@ Al right. dewé Yﬁ&apléadéd*duiltY*ﬁﬁﬁer:Alfdrﬁ# isn™t
that correct? |

A Yes, sir.

Q And as Ms. Kéﬁnedy told you, you were facing 20 years

on assault and battéry of ‘& high and aggravated natiuire;
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isn't that correct?

A Yes; sir.

@ Okay. Now, what you have been advised as far .as what
could happer as far as sexually violent predator proceeding

that i§ sét to take place in April?

A Well, 'that I 'would have to do to some type of

treatment.

Q  And were yOuxadvised-wberé the treatment would be?

A They said in Columbias

Q. And do you know how long ypu”@bﬁidgbeaih tréatment?

A They didn't give a time period. |

Q . And were you advised that youw would be there until you
were ready for release? |
A ﬁes,:sir{

0 Okay. Are you familiar with the term "indeterminate®

mm@efQM?%mmgwuwﬁwwtmwanpuwﬁa

there When you could. get out?

A Right.

Q Now, had you known that, what would you have ‘done? How
would yoéur discussions with your lawyer been about accepting

this ples deal?

A I would have went to trial.

But you have ‘to admit that it was a pretty sweet deal?

Because you weré seven months up the ‘road and, you
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know; you were home. again:

Q  And once you were home, how gquickly after that did you

get notice of these proceedings?

A i --

Q  How Quitkly were you on the street before you got

picked back up?

A Five years.

0  No, Ao, nd, no, no, né. So whén you pled and you got
your th¥ee year sentence on the ABHAN —--

T never been home..

You never went home?

No, sir.

So you went. right From prison back to the courity?
Prison back ‘to the county, yes, sir.

I couldn't recall whether or mot they picked you up

froi prisen or it was becauss youw were on the Street?
A No, I wasn't.

Q They: took you right from. SCDC?

A Yes, sir. Yes, sir.

Q Okay. 'And you have never been in Court since 2006 at a

proceeding like this before?

A No, sir.

Q:V And again, hadfyéu known that you had been -- and so I

met you in the Charlestén County Déténtion Centeés, right?
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Cross- examination of Mr. Antonio Young:by M. Limbaugh.

A Yes, sit

Q  And I was talking to you about your sexually violent,

predator ‘that I'm representing you. on?

A Yes, sir.

Q And then you -filed a BCR:actiony is that correct?

A Yes; sir,

¢ And what you are saying is that had you known you would.

have this kind of exposure, you would have wanted a trial?

By ¥ Yes, sit:

Q Exen though you could have gotten a 20-year sentence?

A Yes, .sir..

Q0  Because how long would you have been in custody if you
get. convicted of a sexually viclent prédator inm April? Do
you know?:

A No.

MR. FALK: No further questions.

MR. LIMBAUGH: May it please the Court?
THE COURT: Yes, sir.

CROSS-EXAMINATION .

BY MR. LIMBAUGH
o S6 you :say you wéuld have gone to trial had you known:

that. you were being exposed as & sexually violent predator?

A Yes, sir. -

Q Even knowing you would be facing 20 years going to

£rial?

53




54

GORON RN N R) el ea B et g sk sk el et
SR BB R DS O w Ny o W W N - ©

© e N A U A W N

A Yes, sit:
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Q And if convicted at ‘trial, you would be facihg 20 years

and still a possibility of a sexually violent predator?

A Yes, sir.

Q@  Okady. Has your attorfiey explained evetything else to
you about your proceeding, your constitutional rights,

things of that nature?

ain't be telling mé nothing else.
o) You don't recall ahy of those convérsations with your

attorney?

A We never Had it..

@  So even with the risk of more tifie if Eonvicted at
trial, you still want a trial?
A Yes, sir.

MR. LIMBAUGH: That's all I have, Your Honor.

THE 'COURT: All right. Any redirect?

" MR. FALK: None.

THE COURT: Okay. You can stgp?down §nd have a seat
back at your counsel table.

AAYtHing else, Mr. Falk; any other withesses?

MR. FALK: NO@’Ybuthonorf

THE COURT: ‘Okay. I will be glad te hear from-you,

MR. FALK: Your Honor, we are trying to make a record

for this case. I would argue that this is a type of

A She usually be talked to me about pleading guilty. She
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collateral congequence, although it's not that specifically

hamed in Padilla v. Kentucky, but this is the type of

collateral consequence that. someébody needs ‘to know about

before they plead guilty to a charge that: could expose them

lto a séxually violent predator civil commenteméent

proceeding.

I do think that if you are re?resentingia criminal
defendant who hasva,prior*sexual;y;vidlentuoﬁfensewand they
have already once goné throidgh —- the multidisciplinary
committee has already brought a proceeding against them, I
would think that makes itxeveﬁ,more-likeiy that you. need to:
advise that client. Thewmuitidiscipiiﬁaryzcommitteé had ‘an
spporturity ‘to commit a 2006 case and send it back up in
2017. It would seem more likely ‘they would commit this
time. That may be pure speculation, but I do think that's a
reasonable inference you could draw and I think that is the
type of informaticn that Me, Young needed before he. pled
guilty:

I think you could contact the Attorney General's Office
and find out whether or notﬁprOCeedingS have been dropped in
the past Because tHe information obtainéd is encugh. There
was a dismissal of ‘the action at the imitial probable cause.
stage in this case, so thene'waSIPUblié record in Charleston
County. '

My client testified that he was héVéifbrdught'éé Court
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because it was dismissed at the early probable cause
hearing. I'm not sUre if you Know the process how it works,

there is an initial one and then they get their lawyer and

they come back, but you know, it was even before that
proceeding, 86 he was not brought to Court, I wWon't try to
add anymore responsibilities. I'm'a criminal defense
lawyer,: but I'm just -==

THE COURT: What you're seeking as far as in this
particular et of facts that we're dealing witH is that it
was: dismisgsed at the PC hearing and your client wasn't even
brought over for that hearing. I'm not sure that: the burden

that you're placing on the defense attorney is pretty high.

8¢ you'ré suggésting that they take a look at your ¢lient's

record of course, and then based on the nature of the
offenses in the record, then that defense attorney should

then take an additional step of contacting the AG's office

violent predator proceeding?

MR. FALK: That's my*guess,'Your Honor, because again,

PWID; possession with intent, and they get a great deal and.

| they don't -even go to prison, yet they could still be
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exposed ﬁb?deﬁéitatEOﬁ proceedings. I don't think anybody:
knéw?éboﬁﬁﬁiﬁ that -Counsel needéd to bée aware of that until
the middle of the decision probably came down. But you have:

THE ‘COURT: Well, I think immigration status is one
thing to discuss with your client. That's something that
you can reasonably irely on your client to .give you that
information . Sd~ta.me, theré is & distinction Here.

MR. FALK: Well, theé —-—-

 THE COURT: So my suggestion -- heawouldnftxhave'

necessarily-known that the@groceedings had been done against
him; do you see ‘what I'm saying? And so, ‘4t's taking that
extra step —- rules of immigration statis, that an atto¥ney
could get from their client relatively easy, but this other,
you really, that's .going above and beyond just discussing

with youxr client. tmhat‘SWgoing to -= I'm not sure how you -

- you can ‘expect an attornéy to litexally check the.

riegative; if that makes sense.

MR. FALK: Well, I mean, they do have an opportunity to
review the criminal record to know whether or not they were
found guilty of @ sexually violent offense;

THE COURT: And in this particular case; actually his
prior, from my limited reading of the record so far is that
he pled to the other ABHAN, I believe. I'm not sure that —-

in other words, his record isn't réflective of crimes of 4.
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sexual nature. I'l1l look at it & little cléser. 'So you're
suggesting that maybe if ‘the recoxrd reflects crimes of a
sexual natﬁre then‘they should contact the AG's office.

MR. FALK: Well, clearly, the statute looks for where
sextally violent predator act.

THE COURT: Right. And he does have —= I noticed in
the transcript that he has a priorrﬁidiatioﬁ?

MR. FALK: Well, yes, cértainly in this case; he is on
the registry.

THE COURT: Right.

MR. FALK: So even if we want to say anybody on the
register, I mean; that's a red flag; that's like immigration
status. I don't think that's that much greater -of a burden
to place,

THE COURT: ALl right. Anything else?

MR, LIMBAUGH: Just briefly, Your Hohér, In terms of

the gréater burden on the defense attorney here, just

looking at the deficiency i@t the time. I don't see many

defense counsels ‘calling our office or calling and asking
about potential conseqiences £of their clients. Also, I
don't belleve, if you're talking dbout collateral
consequences, ifgjou.advise.correcﬁly, but: if you idon't

advise your client at all, and please correct me if I've

,mié—spgkénathe 1$wfneré,'but_i.be1ieve that's correct.
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said she didn't talk about 'it: 1ﬁﬁeliéﬁe.:righﬁﬁQiuW$bhg;
the law in the state currently is she didn't misadvise him,
so ‘therefore: she didn't do it.

THE ‘COURT: OKay. This is interésting. If yow cam
send me an Order from both gides within 30 days -and I will
enjoy looking at case law you cite for further review. So
this will be under advisement.

MR. LIMBAUGH: ‘Thank you, Your Hotér.
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CaseNos: 2018-CP-10:47 ’ MY 17 209

Antoitio Young; #289735,

* Applicant,

v.  ORDEROF DISMISSAL

- ‘Stateof. South Carolma,

Respondent.
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. offenseof assault and battery of a h:gh and: aggravated nature (ABHAN) before the Honorable R..
.Markley Dennis; Ir. Pursuant to a negotlated sentence between the State and the ‘Applicant, Judge:
Denms senteuoed Apphcant to mpnsonmcnt for: three .years. ‘Applicant did. not appeal’ his’

conviction or sentence;

I his application for post-coriviction relief; Applicant alleges thist he'is being held in
custody unlawfully for the following reasons:

I “Was‘lead 10 pleadmg dugto meffectxve counsel”
\ "2,'_ ]
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allegation that counsel was deficient for fuiling to-advise Applicant that he would be potentially
exposing himself t6' Sexually Violent Predator proceedings by pleading guilty.

 Staterent of Facts from Plea

As'to the firearm: charge, that occurred on September 5% 2013, Officers fioticed that the

-Defet‘éndantfvgppearbii'i.'tbf:héz;-,imdiiﬁtéd?iWhilpé'Qpﬁfﬂﬁnizhismbpedp-‘Hé-fwa'!iiixiléé@di nder arrest for:

puﬁﬁr: intoxication, During an inventory-of the back pack they fourid on'the moped they located 2

firearmy;

“The assauit and battery 0f @ high 4nd aggravated nature was originially charged as a

criminal sexval éonduct. The victim reported that she hieard someotie knocking ort het neighbor's

dooron April 1, 2014, The victif kiiew that her neighbior was fiot hciie 0 she operied the door

totell themdmdualthﬂt e neighbor was not there. Applicant forced His way into the Hiomie and
forced Himself onto her. The victim did niot know: Applicant, The victim had a rape kit done and

the DNA matched Applicant.

Findings of Facts and Conclusions of Law

y. Additionally; this Court heard

“This Court has thorotighly reviewed tte técord inits enire

‘the testimony presented at the evidentiary hearing and was able to observe the witnesses presented;

which allowed the Court to. scrutinize the credibility presented. Set forth below ate the relevant
findings of facts and conclusions of law as required pursuant {0 S.C. Code Ann, §17-27-80(1985).

Applicant has alleged rumerous instances of ineffective assistance of counsel against rial

.counsel, William Brunson. Each allegation is addiéssed fully below:

“The Sikth Athendrient to the United States Constitution gugrantees a defendanit the

right to effective assistance of cousisel, US: Const, aniend. VI; Strickfand v. Washington, 466 U:S.

668 (1984); Lomax v. State, 379°S.C. 93, 665'S.E.2d 164 (2008).

2o
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Ine a*;pbstl-'ccnﬁcﬁﬁn xeﬁéf‘&éﬁbn;, an:apblicaﬁf«,bearsj?ih,e::bu{i_i_fm of pmvmg the:allégations.

application allegesineffective assistance of counsel as a ground for relief, the applicant must prove:

that “counsel’s conduct'so undermiried the prdpieré-ﬁmctioniﬁg. of the-adversarial process that [it]

canpot be relied upon as having produced ajust result.” Stnckland,%ﬁ U.S. 668; Butler, 28'_5 S.C.

atain, SUSE20 14,

Strickland does riot. guarantee- perfect. representation, only a-*‘reasonably ‘competent

attoriey.’ 466 U. S. at 687 (quoting McMann v, Rich

dson; 397 U. S, 759, 770, (1970);

Representation is-constitutionally ineffective-only if it “so-undermined the proper functioning of

the adversarial process™ that the defendant was denied a fair trial. Sirickland, 466 U.S. at 686, Just:

as there is.no expectation that competent counsel will be 2 flawless ‘strategist or tactician, an

 attorney may not be fanited for 8 reasonable:miscalenlation or lack of ‘féresightifor for-failing to'

‘prepare for what appear to be remote possibilities. See generally Id.

In evaluating allegations of inefféctive assistance of counsel, the reviewing court applies

the twospronged test outlined in' Sttickland, 466 U.S. 668. First,.an applicant must prove that

 ‘counisel’s performance was deficient, 1d.; Cherry v, State, 300 S.C. 115, 117, 386 S.E.2d 624, 625

{1989). Under-this prong, the court:measures an attorney’s performance: by its “reasonableness:

‘under- prevailing professional norms.” Chenry, 300 8.C. at: 117, 386 SE24 at 625 {quoting
Strickland, 466.U.S. at 690). The proper measure of performance is whether an attorney provided .
representation. within the.range of competence required in criminal cases. Butler, 286,442, 334

- 8.E:2d at B14. “Counsel is strongly presumed to have rendered adequate assistance and ;made;fal!f

significant decisions in the exercise of reasonable professional judgment.” fd. (citing Strickland,

466'U.5. 2t 690). The applicant must overcome this presumption to receive relief. Cherry, 300 8.C.

3of7

‘State, 286 S.C. 441, 334.S:E2d 813 (1985). Where the:
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‘trial tactics rather than “sheer eglect.™

at 118; 386 S:E:2d at 625. Second, counsel’s deficient perforniance must have prejudiced the
‘applicant such that “there is o feasonable probability that, but for counsel’s unprofessional errors,

the result of the proceedinig would have been different.” Cherry, 300 S.Cxat 117-18,386 S.E.2d at

Although courts may not indulge “post hoc rationalization™ fﬂr counsel’s decxsmn makmg

E-that contradmts the-available ewdcnce of'counsel’s acnons, W iggins,'539 U:S. at’526-527; nelther :

.may 'v'tﬁéY’iﬁSﬂi$f‘§ﬁiiﬁ$¢1 confirm every aspect of the strategic basis for his or her actions. There is

a “strong presumption” that counsel’s attention to certain issuies to the exclusion of others reflects

Yarborough v, Geit

v, 540.U: S.-1; 8 (2003) (pér curiam),

“After ainadverse verdict at trial even the most experienced counisef may find it difficultto resist

asking whether 4 different stéategy might havébeen better, and, in the course of thiat reflestion, to

‘maguify their own responsibility for-an unfavorable outcomie. Strickland, however; call for an

inquiry into the'objective reasonableniess of counsel’s performatice Tiot counsel’s subjective state

of mind. Id.-at 638; Harringfon v. Richter, 562:U.S. 86 (2011)

'bii;.t-'ifm_-.couns¢1:’s;'iunptofess;onaf ‘ertors, the resulf of the proceeding would have been different; A

‘Teasonable probability‘is-a probability sufficient to undermine confidence in the outconie.” Id.‘at

694. It:is not enough “to show that the: ﬁ'r.?OfS*haﬂéfs'Olﬁe'fﬁﬁiicﬁ&iablﬁ*effmz’édﬁ- th.e'"Qu.tQQme- bf’v,tﬁe.}

trial, atrial whiose Fesult is reliable.” Id. atss7ﬂmgm.5620886

- “Surmointing Strickland’s high bar is never an easy task ™ Padilla-v. Kentucky, 559 U:S.
356,371 (2010). Ar ineffective assistance of counsel claimcan function‘as a way to'escape nles

of waiver and forfeiture and raise issues riot presented at trial, and so the Strickland standard st

4of7



be applied with scripulous care, lest “intrusive post-trial inquiry” tireatenthe fntegrity of the very

adversary process:the tight to counsel is ineant to-serve, Strickland, 466°U.S. 4t 689-690. Even

under dé novo review; the standard for judging courisel’s representation is a most deferential orie!

at689; see also Bell v, Cone, 535U, 5. 685, 702/(2002);. ooktiart'v, Fretwell, S06°U.'S. 364, 372
(1993). The g}lestibn--ié-; whether an a.ttéme'y’S--‘"i'?éf‘fcs.éﬁiétiigﬁ;.A.‘a'ii,ficiit{ted_-t'o;-;,iﬁgﬁiﬁﬁ&tﬁﬂd#’iﬂndﬁf‘
“prevailing professional norms,” ot whether it deviated:from best practices or piost common
custom, Strickland, 466 U.S at 690,

In assessing prejudice under Strickland, the quesnomsnotwhetheracourt cant be ceitain
1c~aunseiz?s-perfonnan§e:‘had no effect on the outcorme or whethier it possible a féasoriable doubt
‘might have beencstabhshedxfcounselactedd!ffe!‘enﬂyML_EELHQI&QSJSE‘U515 (2009);

‘Strickland, 466: U.S. a6 663, Tnstead, Stiickland asks whther it is “reasonably: likely the result

‘would have been different, Id at 696, This does not require a showing that counisel’s actions “more

likely than not altered the outcome; but the difference between Strickland’s prejiidice standard

697. The ]i’kélihoo‘dz,-:df"a--d'iffe.ten‘t» result must be substantial, not-just conceivable. 1d. at 693;
Hamng;on,SﬁZUSSé | |

Based on this standard set forth: above, this Court finds Applicant has failed to neet his
requisite-burden of establishing any constitutional ineffectiveriess of counsel as o any of his

various allegatioris: Applicant’s allegation s addressed fully below:

5of 7
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sufficient to find that his or lier present mental condition creates & likelihood of fiiture sexually

Connsel was deficient for failing to advise Applicant of exposure 10 poteitrial Sexually

At the evidentary hearing, Counsel testfied that she did not emenber explicily

revxewlngwxﬁlApphcantpotentxalexposureto a riew SexuanyleﬁﬂtPredatorcase‘fhewm
1o plead guilty. Counsel testified that'shie doubts that she did not review it with him; but-did not-

‘heve an independent recollection of doing so. Applicant testified that-counsel did not review any.

Sexually Violent Prédator exposure with him,

This Court finds that counsel’s performance was in accordatice with “professional

‘norms” and that Applicant has failed to-establish any deficiericy of cotnsél. Cherry, 300.8.Cat

117,385 $.E:2d a 625 (citing Strickland).. Furthermore, although this Court does ot make'a

| '-ﬁﬁﬂihgras&tqw.liietﬁ@to.r--h_o_f,_@dﬁl_mselzdi‘diinfoﬂn.-.:Abmiéén’t.,Qf_t,l_i_é.v.;s'exuauyViglent_;f?re&at@nrAcg '
-and possible civil commitment pursuant to:the Act; this Court notes that counsel isunderno
;,tfihlig'é'tj_idﬁftitéﬁf&?ﬁﬁ..%i‘:'éliﬁﬁfﬁ".ﬁﬁ:fihé_@ii!lil,:.éomﬁiiﬁi?ﬂm-lpfbcwiﬁﬂaﬁr,fthqf_Sﬁ?_&ually'Yiblﬁnfil?_r‘ﬁeﬂat_qr:-
Act. See Page v. State; 364 8.C. 632,637, 615°S.E2d 740, 742 (2005) (“We-conclude -
_Bﬁtiﬁbﬂ@ﬂ?‘»..CQQﬁSEléljhﬁd.{ﬁdﬂ.!ii}"ftﬁéinfdﬁn{himab’ml_tflh%f'_c'i&il'::r'.comm&xtientfgm«;ksfs‘;undqr;thezg

SVPA. Although eligibility for civil commitment under the SVPA is triggered by conviction.of a.

“sexually vislert offénse;” civil commitment ean be imposed only after testing, evaluation, a

probable cause hearirig, and a trial by eithir the cougt or fiiry. No one can be civilly comitted as

‘& “sexually-violent predator” unless:the State proves beyond a reasonable doubt the person

in sexual violence if not confined in a secure facility. Consequently, a person may be convicted

‘of a predicate offense, and yet not be commitied under the SVPA because thie evidence i not
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ﬁi‘s;--gumyfpzea,:b,xixt-ra:hgrxfrqm'ﬁ@sgpaxatéz"c;szrt»’.pxcqfcg@xngiras_La_::c.s_ﬂlatéramnseauenceﬁ’),

Therefore, in: accordance with the:standard set forth: above, this Court-finds that: Apphcam has

failed 1 to meet his burden and his: apphcatlon 1§ summanly dlsrmssed

lﬁl_l};CONGLUSION.}

Based on all the forgoing, this Court finds and corichides Applicant has not established any

constitutional viclations or deprivations:before: or-during his trial and sentencing proceedings.

Counsel was not deficient, nor was Applicant prejiidiced by Counsel's representation. Therefore,

this PCR application must be denied and dismissed:with prejudice:

“The Court notes Applicait must file:and seive a notice of appeal within thirty days from -

PCR counsél’s receipt of written rivtiee of éntry of judgment to secure the appropriate appellate

review. SegRule203, SCACR. Pursiiantio Austinv. State; 305 8.C: 453, 409'5.E:2d 305 (1991),

Applicant bas a right to appellate eounsél’s assistarice in seeking review of the denial of post:

conviction relief, Rule 71.1(g), SCRCP, provides thatif Applicant wishes o seek appellate review, |

PCR counsél must serve-and file.a-niotice of appeal on Applicant’s behialf, Applicant is directed.

to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

L The applx_catxon for post-oonvxctlon relief be deriied and dismissed with prejudnce, and -
2, Apphcant he remanded to the custody of Respondent.

AND IT IS SO ORDERED this_% d: 201,

Presiding . Judge
Ninth Judieial Circuit

TokT
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The Stiite-of South Carolina”
County of Chiarleston.

North Chrleston Poles Depariment

2014:010758 S

* o . IB02018:112:32:27 PM
o - COURT OF GENERAL SESSIONS  SlueliDALssLl |
__ ARREST WARRANT NUMBER TOF GE g JULIE 4. ARMSTRONG

2015A1021000456° J{]NETERM ELERKOEQWUW

ost02015 THESTATE

VS

JIndictaent for

CRIMINAL SEXUAL; CONDUCT FIRST
. DEGREE

8C Code: §16-00:0652
CDR Code: 0160

“Forperson g borduy.  Dae




L

STATE OF SOUTH CAROLINA A
,_ | INDICTMENT
‘COUNTY OF CHARLESTON:

AtaCourt of General Sessions, convened:, the Grand: Juxors of: Charieston County
presentupon. their-oath:.

CRIMINAL SEXUAL CONDUCT FIRST DEGREE

‘That in Charleston County, South Carolina, on oraboutApnl 1, 2014, the Defendait, Antonio D)
“Young, did commit a sexual battery upon-the victim, Susan Watters, -accompanied by--one: or
more of the following circumstances: the: defendant us‘ekl ‘aggravated force 1o accomplish. the
sexual battery. and/or the vietim submitted t6 sexual battery under circuristances ‘whisre thie
victitn was: also the vmum of forclbl confiiement, kid pping; traffickmg m persons, mbbery,

- any: m_tomatmg. substanc.e.. .Thx.,s, ig in; wolauon_.of- .S.ect;on .1613:652?_ Sth_(:arol}na _nge.‘,oﬁ

Laws (1976 as amended).

‘

_Agamst the peace and dlgmty of the State, and contrary to: the statute in. such case made and‘
prov1ded
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