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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

Did the trial judge err by instructing the jury that malice may be inferred from the use of a.
deadly weapon where the evidence presented would reduce, mltxgate, excuse, or justify the
homicide because the instruction impermissibly shifted the burden of proof to Appellant

and reduced the state's burden of proving each element of the offense beyond a reasonable

~doubt?

Did the trial judge err by excluding two photographs of a .22 caliber gun as irrelevant and
~ confusing or misleading to the jury, because the photographs (1) were found by police on

the phone of a patron of the bar, where the shooting occurred and who was pfesent during -
the shooting, (2) showed a gun of the same caliber as the shell casings found at the scene,
and (3) the owner of phone had been in communication with an official suspect in the

shooting and the defense was presenting evidence of third party guilt?

RESPONDENT’S COUNTERSTATEMENT OF ISSUES ON APPEAL

During a murder trial, does a jury charge inferring malice from the use of a weapbn violate
State v. Belcher when the trial court was incorrect in determining that the evidence

presented could reduce the killing from murder to manslaughter?

Notwithstanding any error from the court’s malicé instmdﬁon; did the evidence presented
at trial firmly establish Appellant’s guilt?

Despite the fact that the defense was proceeding on a theory of third-party guilt, was the
trial judge, nonetheless, éo_rrect in excluding two photographs of a .22 caliber gun because
the evidence failed to meet the heightened standard required of evidence offered to show

the crime was committed by another party?



| STATEMENT OF THE CASE

Gregory. Bropks (“Appellant”) was indicted by the Lexington County grand jury on

~ charges of poése_ssion of a weapon duﬁng a violent crime (2015-GS-32-1347) and murder (2015-
GS-32-1349). (Supp.,ROA. p. 1,11 5-9). At trial, App@llaht was represent_ed by Aimeé Zmroczek,
Esq. Assistant. Solicitors Rhonda Patterson, Esq. and L;stér “Gill” Bell, Esq.‘ prosecuted the case

~on behalf of the Eleventh Circuit Solicitor’s Office. Both charges were tried beforé the
Honorable Eugene C. Griffith, October 31st — November 3rd, 2016. (R .p. 1). At the conclusion
of the trial the jury found Appellant guilty of both possession of a weapon and murder. (R. p.
537, 11, 12-21). Following the conviction, Judge Griffith sentenced Appellant to a concurrent five
(5) years for the possession of a weapon charge aﬂd thirty-five (35) years for murder. (R. p. 538,
1. 13-17). Appellant filed a timely Notice of Appeal. Susan Hackett Esq., with the Division of
Appellate Defense, submitted Appellant’s Initial Brief on October 23rd, 2017. Th1s Brief of

Respondent follows.



RESPONDENT’S STATEMENT OF THE FACTS

During the early moming of February 2, 2014, Brandon Ratliff, along with his good
friends Andre Bunch and Fred Moss, were having a guy’s night out around the Richland and
Lexington County areas. (R. p. 126, 1. 20 —.p. 127, 1, 22; p. 15';7, 1. 23 —p. 158, 1. 12)‘ The three
. had initially started their night in the Vista area of Columbia, but decided to make one last stop at
- the Cockpit Bar and Grill in Lexington. (R. p. 127,1. 23 —p. 128, 1 21; p. 153, 11, 11-14). Earlier

that night, Eric Brown, Amold Banks, and Appellant had also arrived at the Cockpit.' (R. p. 403,
1. 18 - p. 404, 1. 25; p. 417, 11. 12-14; p. 431, 11, 14-24). Shortly after Andre, Fred and Brandon
arrived, Fred Moss began talking with a girl at the bar, Little did he _ldidw, this woman was an
acquaintance of Appellant and his group, and the fact that Moss was speaking with her angered
them. (R. p. 129, 1. 6 —p. 130, 1. 10; p. 160, 1I. 15-18; p. 165, 1. 16 — p. 166, 1. Q; p. 359,1. 19 -p.
360, 1. 17; p. 434, 1. 9 —p. 435, 1. 2).

. After being aggressively confronted by Appellanf and his friends, Brandon, Andre, and
Fred decided to leave the Cockpit Bar and Grill. (R. p. 131, 1. 14~p. 132, 1. 24; p. 167,1. 8 — p.
168, 1. 5). However, as Brandon, Fred, and Andre left the bar and proceedeci to their car,
Appellant and his friends followed. (R.p. 130,1. 11 —p. 131, 1. 3; p. 167,1. 16 —p. 168, L. 15; p.
434, 1. 11 —p. 435, 1. 7). The altercation between the two parties éscalated' in the parking lot. (Tr.
p.273,1. 14 —p. 274,1. 17; p. 168, 11, 9-16; p. 362, 1. 13 —p. 363, 1. 2). At this point, André, who
had driven éeparate from Brandon and Fred, parted from the group and went difectly to his car
that was parked a short distance away. (R.p. 128, .18 -p. 129,1. 5; p. 132, 1. 18 - p. 133, 1. 2).
Brandon and Fred éttempted to leave in Fre(i’s nearby car. (R. p. 168, 1. 16 — p. 169, L. 4).
Brandon had the keys to Fred’s car and was able to unlock the driver’s side door. Fred, however,

§ .
was unable to open the locked passenger door and was stuck outside. (R. p. 168, 1. 8 - p. 169, 1.

! Appellant is referred to by the street name “Dink” throughout the trial transcript.
3.



4). Fred believed that he was about to be assaulted by Appellant and his grouia. (R. p. 169,11, 10-
16). In a moment of fear he adjusted his belt in an attempt to trick the group into thmkmg he was
armed. (R. p. 199, 1. 15 — p. 200, L. 1). Fred testified that, from where Appellant and his
acquaintance were standing, they did not see his attempt. (R. p. 199; 11. 19-25). He did not, in
fact, have a firearm. (R. p. 170, 1. 17-22). However, when Fred turned away from the car toward
Appellant and his frien‘d, he discovered that they did have firearms and were bral;dishing them. '
(R. p. 169, 11. 10-22; p. 199, 1. 19 — p, 200, 1. 1), Fred immediately raised his hands in a passive
manner to indicate that he was unarmed. (R. p. 170, 19-22; p. 199, 1. 15 —p. 200, 1. 1). Appellant
and his friend continﬁed to threaten Fred as he stood. outside the car, (R. p 169,1. 9 ~ p. 170, 1.
22; p. 199, 1. 19 —p. 200, 1. 1). Then, despite Fred’s passivity, Apj:ellant unleashed a hail of gun
~ fire at the car. (R, p. 170, 1. 24 - p. 171, 1.°6; p. 363, 11. 4-11). Fred was able to take Eover and

avoid being shot. (Tr. p. 313, IL. 5-6; tr. p. 314, 11, 13-15). Brandon, howéver, was hit in thg torso

by a bullet. Brandon got out of the car and stumbled a short distance into the road whefe he
| collapsed. Appellant and his group. quickly fled the scene. (R. p. 173, 1. 22 -p.174,1.19; p. 175,

11, 8-16). Fred quickly found his wounded friend and began crying for help. (R. p. 175, 1. 20 —p.
176, 1. 3). Andre,vwho had heard the gun fire a short distance away, drove his car toward the
'soun(i to find his friends. (R. p. 132,1. 25 - p. 133; 1. 12). He found Brandon collapsed on the
road with Fred by his side. (R. p. 133, . 12 — p. 135, 1. 2). Andre and f‘red loaded Brandon into
Andre’s car and sped to Lexington Medical. (R. p 135, 1. 19-21; p. 176, 11, 5-7), However,
Appellaﬁt’s bullet had nicked Brandon's heart and he quickly bled out during tﬁe drive. (R. p.
137,11 12-20; p. 215, 11. 11-19).

“Throughout the investigation, several witnesses weré able to identify Appellant as the

person who fired into the car, killing Brandon Ratliffe. Fred Moss was able to pick out Appellant



from a photo line-up. (R. p. 181, 1. 14 — p. 185, 1. 5; p. 327, 1. 6 — p. 329, 1. 9). In addition,
Rickena Knighter, vs;ho knew Appeliant and his friends and was present during the shooting,
testiﬁed that she witnessed Appellant firing into the car. (R. p. 358, 1. 22 — p. 359, 1. 10; p. 363,
i1, 4-11; p. 368, 1. 10 —p. 370, 1. 9). Ms Knighter had called to 911 éhortly after the shooting, (R.
p. 365,11 7- 23) She originally gave them a false name because she was scared and did not want
- to be further mvolved (R. p. 365, 1. 24 —p. 366 1. 90). However, she eventually met with
investigators and provided her true name. (R. p. 248,1. 9 —p. 250, 1. 21; p. 376, 1. 24 ~ p. 377, 1.
-16). Law Enforcement also received anonymous phone calls implicating Appellant as the
‘shooter. (R. p.' 340,11, 17-19). | |
At trial Andre Bunch testiﬁed that he owned a handgun and that he had provided it to
investigators when they arrived to the hospital after Bréndon’s death. (R. p: 129, 11, 2-5; p. 136,
11, 16-21; p. 142, 1. l-22§ p. 118, 1. 15-17; p. 119, 11. 2-6; p. 120, 1L 12-14; p. 228, 1L. 14-20).
Fred Moss also testified that Brandon owned a handgun which he had placed in Fred’s car for
. safekeeping prior- to their night out. (R. p. 197, 11. 2-8). A Crime scene investigator performed a
Gunshot Residue Test (GSR) on Andre, Fred, and Brandon’s body soon after their arrival at the
hospital. The resulfs came back negative for all three men. (Rp 223, 1. 22 - p; 226, 1. 25; p. 227,

1. 10-23; p. 243, 11. 9-16).



SUMMARY OF THE ARGUMENT

Because the trial court was incorrect in determining that the evidence prese;nted could
reduce the killing from murder to manslaughter, the jury charge inferring maliée from the use of
a weqpbn did not violate State v. Belcher, Furthermore, despite any error, the evidence presénted '
was sufficient to prove that Appellant was guilty of murder. Lastly, the trial judge was correct in
excluding two photographs of a .22 caliber gun fouﬁd on a witness’s cellphone because they
failed to meet the heightened standard required under St;zte v. Gregory for evidence presented for

the purpose of proving third pafty guilty.



ARGUMENT
Issue L
a. How The Issue Arosg At Trial

During the Defense’s case, Appellant presented testimony ffom Eric Brown who claimed
that he pick up.Appellant in his car as the shooting was taking place and. fhat Appellant was
- unarmed. (R. p. 407, 1. 2/— p. 410, 1. 17). At the blose of the Defense’s case, Defense Counsel
requested that the Court instruct the jury on third party guilt. (R. p. 473, 11. 14-23). The State
disagreed, positing that the defepse had not p.resented sufficient evidence for such an instruction.
(R.p. 474,1. 6 - p. 475, 1. 7)._ The Court agreed with the State that the defense had failed to
produce enough evidence to get beyond a mere suspicion that another party was thé shooter. (R.
p. 475, 11. 8-12). Thereafter, the Court asked the State how: it felt about insti'ucting the jury on a
lesser included charge. (R. p. 475, 1l 14-16). The State agreed to allow'a lesser included charge
of voluntary manslaughter, however, the Solicitors presented concern that this would conflict
with the South Carolina case of State v. Chz;Iders which held that South Carolina does not
. recognize sufficient legal provocation from a third party. (R p. 475, 11, 17-23; p. 476, 11. 15-16);
see also State v. Childers, 373 S.C. 367, 645 S.E.2d 233 (2007). Aﬁer consideration from both
sides, the Court _agreecll to charge the jury with vohintary manslaughter. (R. p. 477, 11, 15-16).

- During closing argument, the S_tate presented to the jury that “[m]hlice can be expressed.

Somebody can vefbalize their malicious intent or it can be implied. It can be implied by the use
of a deadly weapon. It can also be implied by shooting that deadly weépon into somebody.” (R.
. p. 495, 11. 20-24). Defense then requested a sidebar. (R. p. 495, 1. 25). After the State’s closing
and away from the jury, the Court indicated to -Defénse Counsel that it had reread State v.

Belcher and understood it to apply oﬂly to self-defense. (R. p. 508, 1. 25 —p. 509, 1. 7); see also



State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009). In light of its determination, the Court

provided the following instructions to the jury regarding murder: = -

Malice also may be inferred from conduct showing a total disregard of
human life. Inferred malice may also rise when a deed is done by use of a deadly
weapon. I defined for you a deadly weeapon is any article or instrament which is
likely to cause death or great bodily harm. Whether an instrument has been used
as a deadly weapon depends upon the facts and circumstances of each case. I tell
you a gun or a knife or a weapon such as that is an example of a deadly weapon,

(R.p. 519,1. 20— p. 520, 1. 3).

Thereafter the court provided a jury instruction for voluntary manslaughter. (R. p. 520, 1.
4- p. 522, 1. 2). Defense Counsel then took the opportunity to renew its objection in regards to

Belcher, (R.p. 527, 11, 21-22),

b, Because Appellant was not entitied to the voluntary manslaughter charge, the
inferred malice instruction did not violate the holding in State v. Belcher.

Standard of Review

"Appellate courts review only errors of law and will not reverse a trial qourt's -decision
concerning jury instructions unless the trial court abused its discretion." Staze v. Miller, 397 S.C.
630, 634-35, 725 S.E.2d 724, 727 (Ct. App. 2012). "An abuse of discretion occurs when the
[trial] court's decision is unsupported i:y the evidence or controlled by an error of law." State v.
Garris, 394 8.C. 336, 344, 714 S.E.2d 888, 893 (Ct. App. 2011), This Cbuﬁ "must consider the
[trial] court's jury charge as a whole in light of the evidence and issues presented at trial.” State v.
Adkins, 353 8.C. 312, 577 S.E.2d 460, 463 (Ct. App. 2003). "If as a whole they are free from .
error, any isolated portions which may be misleading do not constitute reversible error." State v.
/ileksey, 343 8.C. 20, 27, 538 S.E.2d 248, 251 (2000) (citing State v. Smith, 315 SC 547, 446

S.E.2d 411 (1994)).



Afgument

The implied malice instruction did not violate the Court’s holding in State v. Belcher
because there was no evidence presented that would reduce, mitigate, excuse or justify the killing
of Brandon Ratliffe, See State v. Belcher, 385 8.C. 597, 612, 685 S.E.2d 802, 810 (2009). “The
law to be charged to thé- jury is deténnined by the evidence presented at trial.” State v. Brown,
1362 S.C. 258,‘-261-62, 607 S.E.2d 93, 95 (Ct. App. 2004). “A. trial judge is required to charge a
jury on a lesser included offense if there is evidence from which it ¢ould be inferred that a
defendant committed the lesser offense rather than the greater.” State v. Drafis, 288 S.C. 30, 32,
340 S.E.2d 784, 785 (1986). “In determining whether the evidence requires a charge of voluntary
ménslaughter, the trial court views the facts in ﬁ light most favorable to the defendant,” Staté V.
Hernandez, 386 S.C. 655, 660, 690.S.E.2d 582, 585 (Ct. App. 2010) (ciﬁng State v. Byrd, 323
S.C. 319, 321, 474 §.E.2d 430, 431 (1996)). However, “[a]n instruqtion should not be given
unless justified by the evidence.” State v. Moultrie, 273 SC 532, 534, 257 S.E.2d 730, 731
(1979).

“To feceive a voluntary manslaughter charge, there must be evidence of sufficient legal
provocation and sudden heat of passion.” State v. Niles, 412 8.C. 515, 522, 772 S.E.2d 877, 886
(2015) (citing State v. Cole, 338 S.C. 97, 101, 525 S.E.2d 511, 513 (2600)). “Sufﬁcieﬁt legal
provocation must include more than “mere words” or a display of a willingness to fight without
an overt, threatem;ng act,” Id. (quoting State v. Rogers, 320 S.C. 520, 525, 466 S.E.2d 360, 362-
63 (1996)). “Neither ithe exercise of a legal right nor a victim's attempts to resist or defend
himself from crime constitute sufficient ]eg'al'provo;:ation.” Id, (citing State v. Ivey, 325 S.C.
137, 142, 481 8.E.2d 125, 127 (1997); State v. Shuler, 344 8.C. 604, 632, 54S.S_.E.2d 805, 819

(2001)). It was improper to permit Appellant a charge on voluntary manslaughter because



| notﬁing in the eﬁdence shows that the victim, Brandon Ratliffe, provoked Appellant into
discharging his firearm, | | |
" At trial Defense Counsel did not illicif any evidence, at any time, that the victimL Brandoﬁ
Ratliffe, provoked Appellant into firing the weapon.” The Defense did illicit testimony that
Brandon owned a ﬁrearm‘ that he had placed in Fred Mdss’s car the evening of the murder and
that only the empty holster was found by law enforc;ament; Nevert;heleés, both the direct
.twtimony from Fred Moss and Rickena Knighter failed to make any mention that Brandon did
anything to provoke the shooting. |

Testimony at trial did indicate that while outside Fred p;efended to be armed in an
attempt to thwart being vio_lently assaulted by Appellant and his friends. However, while “[a]n
overt, ﬂuéatqning act or a physiéal encounter may constitute sufficient legal provocation” (State
v, Hernandez, 386 S.C. 655, 661, 690 S.E2d 582, 585 (Ct.App.2010)), a “[s]ufficient
provocation necessary to justify a voluntary manslaughter charge must come from the victim and
not be transferred from a third-party to the victim.” State v. Locklair, 341 S.C. 352, 362-63, 535
S.E.2d 420, 425 (2000).

In State v Childers, the appellant was on trial fqr the m&der of his former girlfriend. At
trial he claimed the victim's former brother-in-law shot at him first. He then returned ﬁe, and in
doing so, he shot the victim. Appellanf also testified he did not visit the victim that night with the
intention of shooting anyone, but he fired because he was ﬁ;'ed upon. Staté v, Childers, 373 S.C.

367, 370‘—71, 645 S.E.2d 233,235 l(2007). Appellant claimed that the trial court erred in denying

2See State v. Key, 256 S.C. 90, 97, 180 S.E.2d 888, 891 (1971) (“It is academic that failure of the
defendants to testify created no inference of guilt against them. They did not have the burden of
proving anything, However, undisputed testimony is more conclusive than testimony which is in
dispute, and it is less difficult for this court to reason that guilt is conclusively proven when there
is no denial, than when an accused person disputes the truthfulness of the State's evidence.”)
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him a jury charge on voluntary rhanslaughter. The Supreme Court of South Carolina upheld the
trial court’s decision. The Court concluded:

Viewing the evidence in the light most favorable to Childers, this factual
scenario is completely void of any evidence supporting d charge of voluntary
manslaughter. Childers testified he was provoked by the victim's former brother
‘in-law and he fired his gun in response to being first shot at by the ex-brother-in
law. Childers' testimony does not support the contention that the killing was in the
sudden heat of passion upon sufficient legal provocation by the victim because,
contrary to the Court of Appeals' decision, the overt act that produces the sudden
heat of passion must be made by the victim.

Id. at 373-74, 645 S.E.2d at 236 (citing to State v, Lockldir, 341 S.C. 352, 363, 535 S.E.2d 420,
425 (2000) (the defendant was not entitled to a voluntary manslaughter charge because the “overt
act was made by a third party, not the deceased, and South Carolina has not recognize sufﬁcient.
legal provocation from a third party that can be transferred to the victim.”); State v. Tucker, 324
S.C. 155, 171, 478 S.E.2d 260, 269 (1996) (“The provdcation must come from some act of or
related to the victim in order to constitute sufficient legal provocation.™).

" In State v. Wharton, the Court again addressed the issue of transferred intent in regards to
voluntary manslaughter, The Court expressly found that the record was devoid of legal
provocation, but nonetheless concluded “. . . Childers was not a majority opinion, and the
applicability of the doctrine of tranéferred intent to voluntary manslaughter cases where the
defendant kills an unintended victim upoh sufficient legal provocation committed by a third
party remains an unsettled question in South Carolina.”

However, Wharton is irreconcilable with State v. Locklair and State v. Tucker. Tn both, all

five Justices concurred in the opinion.’ In Locklair, Appellant argued that the jury could find

3 State v. Locklair, 341 S.C. 352, 363, 535 S.E.2d 420, 425 (2000) (Per Curium by Chief Justice
Toal with Justices Moore, Waller, Burnett and Pleicones concurring); State v. Tucker, 324 S.C.
155, 171, 478 S.E.2d 260, 269 (1996) (Per Curium by Justice Waller with Just1ces Toal, Moore
Burnett, and Beatty concurring).
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voluntary manslaughter because the victim’s mother threw a cigarette case at Locklair prior to
the shooting. Locklair, at 362, 535 S.E.2d at 425. There the Court, quoting from State v. Tucker,
concluded that “[p]rovocation necessary to support a voluntary manslaughter charge must come
from some act of or related to the victim in order to constitute sufficient legal provocafion.” I,
(quoting State v. Tucker, 324 8.C. 155, 478 S.E.2d 260 (1996)). Despite Wharton, the weight of
Supreme Court precedence would hold that, even if Appellant was feacting to Fred's gestures
when he fired, this could not constitute sufficient provocation to justify a charge of voluntary
manslaughter.

Nevertheless, despite third party provoéation, the evidence presented at trial fails to show
the element necessary for voluntary manslaughter. In State v. Starnes the Supreme Court held:

We have consistently held that both heat of passion and sufficient legal

provocation must be present at the time of the killing. [Srate v. Wharton, 381 S.C.

209, 215, 672 S.E.2d 786, 788 (2009)]). A defendant is not entitled to a voluntary

manslaughter charge merely because he was in a heat of passion. See id. (holding

the State's request for a voluntary manslaughter charge was not warranted where

there was no evidence of sufficient legal provocation, although the defendant may

have been acting under heat of passion). Conversely, a defendant is not entitled to

voluntary manslaughter merely because he was legally provoked. See State v.

Pittman, 373 S.C. 527, 576, 647 S.E.2d 144, 170 (2007) (holding although

sufficient legal provocation arguably existed, there was no evidence the defendant

was in a heat of passion). Moreover, there must be evidence that the heat of
passion-was caused by sufficient legal provocation.

State v. Starnes, 388 S.C. 590, 596-97, 698 S.E.2d 604, 608 (2010)

Fred Moss testified that he héd his hands raised in a non-threatening manner in the
moment preceding the shooting, See R. p. 170, 19-22; p. 199, 1. 15 — p. 200, 1. 1. In addifion,
~ Rickena Knighter testified that Appellant took a moment to iell her to take cover prior to opening
fire. S‘ee R. p. 363, 11, 4-8. “fE]ven'when a person's passion is Sﬁfficiently aroused by a legallyA
adequate provocation, if at the time of the kiiling those passions had cooled or a sufficiently

reasonable time had elapsed so that the passions of the ordinary reasonable person would have
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cooled, the killing would be murder and not manslaughter. Whether an accusﬁd cooled off prior
to a wolent act must be detenmned by a review of all the circumstances surrounding the event
and the people mvolved.” Hernandez, at 660, 690 S.E.2d at 585 (internal citations omitted).

Even if Fred’s actions are considered, the evidence would indicate that sufficient
provocation did not exist. Alternatively, the fact that Appellant had the wherewithal to warn
others to take cover shows that he was no longer in the héat of passion. Given the totality of the
evidence presented at trial, the voluntary manslaughter charge given was incorrect, making the
malice portion of the charge propef under the circumstances.*
¢, Harmless Error—Notwithstanding Any Error From The Mhhce Instruction, The

Only Conclusion Established From The Evidence Presented At Trial Was That
- Appellant Was Guilty Of Murder.

Standard of Review

“Errors, including erroneous jury instructions, are subject to harmless error analysis."
Belcher, 385 S.C. at 611, 685 S.E.2d at 809. The Court should uphold a conviction if it
determines, beyond a reasonable doubt, the error complained of did not contribute to thg verdict
obtained. Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 828 (1967). "Whether or not the
[implied malice charge] was harmless is a fact-intensive inquiry" as to whether the charge
contribtﬁed to the guilty verdict rendered. State v. Middleton, 407 SC 312,317,755 8S.E.2d 432,-
435 (2014). Where there is_ no indication that the jury based its verdict on an improper malice
portion of thé charge, any error in that instruction is harmless. See State v. Stanko, 402 S.C, 252,

264, 741 S.E.2d 708, 714 (2013).

4 « [ TThis court[ ] may affirm a trial [court's] decision on any ground appearing in the record
and, hence, may affirm the trial [court's] correct result even though [it] may have erred on some
other ground,’ Potomac Leasmg Co. v, Otts Mkt., Inc., 292 S.C. 603, 606, 358 S.E.2d 154, 156
(Ct. App. 1987). The reasoning adopted by the trial court is not binding upon this court if the
record discloses a correct result. Jd.; see also Rule 220(c), SCACR” Fay v. Grand Strand Reg'l
Med. Ctr., LLC, 412 8.C. 185, 195, 771 $.E.2d 639, 645 (Ct. App. 2015).
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Argument

In Belcher the Court held that “[iln many murder prosecutions . . . there will be
_’overwheiming evidence of malice vapart from the use of a deadly weapon.” State v, Belcher, 385
8.C. 597, 611, 685 S.E.2d 802, 809 (2009). In State v. Stanko, the South Carolina qureme
Court dealt 'wi_th the exact issue as to whether a malice instruction, found to be impermissibly
burden shifting, could nonetheless be found harmless. Stare v. Stanko, 402 S.C. 252, 741 S.E.2d
708 (2013), There the Sui:reme Court acknowledged that thé trial court érred in giving a malice
instruction when evidence was prqsented that could mitigate, excuse, or justify the homicide, Id.
at 263-64, 741 S.E.2d at 714, However, the Court reaffirmed “[e]rrors, including erroneous jury
instructions, are subject to a harmless error analysis.” Jd, at 264, 741 S.E.2d at 714 (citing
Belcher, 385 S.C. at 61 1; 685 S.E.2d at 809. It held “[jjury instructions should be considered as a
whole, and if as a whole, they are free from error, any isolated portiohs which may be misleading
dc') not constitute réversible error.” Id, (citing Sfate V. )ileksey, 343 S.C. 20, 27, 538 S.E.2d 248,
251 (2000). After an evaludtion of all of the evidence presented on malice and an evaluation of
the jur_y charge, the Stanko.Court found that the jury did not rest its verdict on a presumption of
malice from the use of a deadly wéapon. Id at 265, 741 S.E.2d at 714-15.

This is exactly what occurred in Appellant’s case. The State presented numerous examples
of malice for the jury to base its determiﬁation. For example, after .the aggressive encountex; with
Appellant and his friends inside the Cockpit Bar and Grill, Brandon, Andre, and Fred sought to
avoid violence by leaving. However, despite leaving the bar and proceeding to their cars,
Appellant and his friends continued to sté,lk the group of friends into the parking lot. Moreover,
the evidence shows that Appellant aﬁd his friend brandished their ﬁreaxms; threatening Brandon

| and Fred. (R. p. 169, 11. 17-22; p. 200, 11. 17-22). Fred also testified that he raised his hands in a
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nontlﬁeatening manner after seeing Appellant with the ﬁreanﬁ. Despite this, Appellant

discharged a hail of gunfire at the two friends. (R. p. 170,1.23 —p. 171,1. 6).

Moreover, in the judge’s malice instruction, Judge Griffith made sure to use the word may
instead of must: “Inferred malice may also rise when a deed is done by use of a deadly weapon.”

" R. p. 519, IL. 21-22 (emphasis added). He also instructed the jury:

Now as the sole fact finders . . . you must consider the evidence. . . You
should weigh all of the evidence whether direct or circumstantial that’s been
presented to- you using your good judgement and common sense and after
weighing all of the evidence, if you are not convinced of the guilt of the
defendant, Mr. Brooks, beyond a reasonable doubt, then you must find him not

guilty, -
(R.p. 515,1. 15 - p. 516, 1. 24).

A reasonable juror would have considefed thé totality of Judge Griffith’s jury instruction
and would not have felt constrained to a finding of murder based solely off the malice portion.
-See Richardson v. Mqrsh, 481 U.S. 200, 211, 107 S.Ct. 1702, 1709 (1987) (“rule that juries are
presumed to follow their instructions is a pragmatic one, rooted less in the absolute certitude that
the presumption is true than in the belief that it represents a reasonable practical accommodation
of the interests of the state and the defendant”). The jury reached its conclusion because the

evidence adduced demonstrated, notwithstanding any error from the malice instruction, that

Appellant was guilty of murder,
Issue II.

a., How The Issue Arose At Trial

Defense Counsel souight to introduce two images of a .22 cal. handgun collected off a
cellphone by investigators shortly after the murder. (R. p. 388, 1l. 13-19). The cellphone

belonged to Josie Paxton who was a patron at the Cockpit Bar and Grill on the night of the
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murder. (R. p. 460, Il. 6-14). Paxton was the former girlfriend of Antonio Williams. (R. p. 256, 1.
11 —p. 257, 1. 4; p. 393, 1. 17 = p. 394, 1. 1), ’fhe alleged relevance to the two images was a
connected text message that Williams had sent to Paxton in which llle stated “my home dog just
shot my other home dog.” (R. p. 395, 11. 15-23). Despite testifying that she did not see the
shooﬁng take place, faxton informed law enforcement, based off the text messé.gg, that Williax_ns
may have information regarding the shooting. (R. p. 256, 1. 11~ p. 257, 1. 4; p. 464, 11. 9-24; p.
466, ]1.I22 —p. 467, ) 12). Law enforcement eventuaily met with Williams and quickly dismissed
him as a suspect. (R. p. 257, 11, 5-21). ﬁefense Counsel sought to introduce the photo for the
purpose of proving third party guilt. (R. p. 386, 1. 25 - p. 38‘9, 1. 1; p. 394, 11. 2-3).° The Court
denied Defense Counsel’s. request to presenf _the pictures. In reaching this conclusion the Court

stated:

Absolutely not. That's just a picture on someone's cell phone of a gun that - I
don't know, you've got a picture and suspicion and five steps away from an actual
-- I mean, I don't understand how that's not confusing to the jury, a picture on a
cell phone of a gun and we don't have a gun here. There's a .22 caliber. There's
testimony the gun that was fired was a .22 caliber because the shell casings were
there and there's a .22 recovered from the victim. Aside from that that's about all
we got.

(R.p. 394, 1. 14-23).

S In light of the Defense’s attempts to incriminate Antonio Williams, the State presented several -
witnesses who testified that Williams could not be mistaken for Appellant in light of the fact that
Williams was much larger than Appellant and had a dlstmctlve tattoo of an “L” on his forehead
(R. p. 257,11, 15-19; p. 468, 11, 4-12). :
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b. The Trial Judge Was Correct In Excluding The Photographs Of The .22 Cal.
Firearms Because They Failed To Meet The Heightened Standard Required Of
Evidence Offered To Show The Crime Was Committed By Another Party.

Standard of Review

~ “The admission of evidence is within the [frial] court's discretion and will not be reversed
on appeal absent an abuse of that discretion.” State v. Dickerson, 395 8.C. 101, 116, 716 S.E.2d
895, 903 (2011). "An aﬁuse of discretion occurs when the [trial] court's decision is unsupported
by the evidence or controlled by an error of law." State v. Garris, 394 8.C, 336, 344, 714 S8.E2d -
888, 893 (Ct. App. 2011). |
Argument
Appellant asserts that the trial court erred in denying the admission of the photographs.
However, “the right to present a defense is not unlimifed, ‘but must bow to accommodate other
legitimate interests in the criminal trial process.” The accused doés not have an unfettered right to
offer [evidence] that is incoﬁpetent, privileged, or otherwise iﬁadmissible under standard rules
of evidence. Defendants are entitled to a fair opportunity to present a full and complete defense,
but this right 'does not supplant the rules of ‘ evidence and all proffered evidence or testimony
must comply with any applicable evidenﬁary rules 'prior to admission.” State v. Lyles, 379 S.C.
328, 342-43, 665 S.E.ﬁd 201, 209 (Ct. App. 2008) (internal citations omitted). , .
‘In State v. Gregoiy the South Carolina Supreme Cm;rt' held that a deféndant seeking to
present evidence of third party guilt must meet a heightened standard:
[T)he evidence offéred by accused as to the commission of the crime by
another person must be limited to such facts as are inconsistent with his own guilt,
and to such facts as raise a reasonable inference or presumption as to his own
innocence; evidence which can have (no) other effect than to cast a bare

suspicion upon another, or to raise a conjectural inference as to the
commission of the crime by another, is not admissible.
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State v. Gregory, 198 8.C. 98, 104, 16 S.E.2d 532, 534 (194]) (emphasis added); see also
Holmes v. South Carolinq, 547 U.S. 319, 126 S.Ct. 1727 (2006) (approving of the Gregory
standard while abrogating more expansivé standard in State v. Gay, 343 S.C.543, 541 S.E.2d
541(2001)).
The Court furthered:
* But before such testim ony can be received, there must be such proof of
connection with it, such a train of facts or circumstances, as tends clearly to point

out such other person as the guilty party. Remote acts, disconnected and outside

the crime itself, cannot be separately proved for such a purpose. An orderly and .

unbiased judicial inquiry as to the guilt or innocence of a defendant on trial does

not contemplate that such defendant be permitted, by way of defense, to indulge

in conjectural inferences that some other person might have committed the

offense for which he is on trial, or by fanciful analogy to say to the jury that .

someone other than he is more probably guilty.

Id., 198 S.C. at 104-105, 16 S.E.2d at 535 (citing 20 Am. Jur. 254).

Appellant’s bases for admitting the photos were a vague text message stating that “my
home dog just shot my other home dog,” and scant testimony from the sender’s ex-girlfriend.
‘Ms. Paxton did not testify that Williams may have committed the murder, only that she told
police that Antonio Williams may have information about the shooting. See R. p. 461, I1. 6-11.
She further admits that her belief was based solely on the vague message. See R. p- 466, 11. 19-
24, Also important is the fact that Paxton failed to indicate whether Williams was even at the bar
that evening, See R. p. 460, 1. 1 — p. 470, 1. 14, In fact, nowhere in the record does it indicate that
Antonio Williams was at the Cockpit on the night of the murder. Lastly, on cross-examination
Paxton described Williams as tall with a distinctive tattoo of an “L” on his forehead. See R. P
468, 1I. 4-12. The shooter, on the other hand, was described as short and no tattoo was
mentioned. See R. p. 12, 11, 16-19; p. 166, 11. 8-9; p. 257, 11. 11-14. Fred Moss also interacted

directly with the shooter while inside the bar and it would seem likely that he would have

mentioned such a distinctive tattoo during his testimony had he seen it. See R. p. 165, 1. 18 —p.
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167, 1. 3. Prior to excluding the text message photos, Judge Griffith carefully reviewed them
outside the presence of the jury and permitted the Defense the opportunity to present their basis
for admission. In the end, he dénied their admissior;. His decision fo exclude these photos was
consistent with the evidence presented at trial and with Gregory s heightened requiféments.
o | CONCLUSION |
For all of the foregoing reasons, it is respectfully submitted that the appeal be

dismissed,
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