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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) FOR THE 9TH JUDICIAL CIRCUIT i
COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631
' )
~———CYNTHIA BALES as Personal - )
Representative of THE ESTATE )
OF FRANK BALES, ) &
: )
Plaintiff, )
) ORDER FOR ENTRY OF DEFAUL
\2 ) AND REFERAL FOR
) HEARING ON DAMAGES
ABEL MARTINEZ and SOUTH )
CAROLINA DEPARTMENT OF )
. TRANSPORTATION )
)
Defendant. )

The Notice of Summons and Complaint in this matter was published in The Post &
Courier on May 2, 5, and 16, 201 1. Defendant Abel Martinez failed to submit a responsive
pleading or defend the suit and on September 14, 2011 Plaintiff filed a Motion for Default and
Request for a.Hea'ring on Damages. |

THE COURT HEREBY FINDS Defendant Martinez was properly served with notice
via publication and failed to file and/or serve a responsive pleading within 30 days after the last
day of publication and Plaintiﬁ' properly moved for entry of default on September 14, 2011.

IT IS THERFORE ORDERED that Defendant Abel Martinez, is in Default and this
Entry of Default is considered effective as of September 14, 2011, the date the Court was first
notified of Defendant Martinez’s default through Plaintiff’s Motion For Entry of Default.

IT IS FURTHER ORDERED that this matter is to be set on the Court’s docket for a
hearing on damages pursuant to Plaintiff’s request.

IT IS FURTHER ORDERED that this entry of Default has no impact on any defenses
available to any alleged Uninsure Motorist carriegs who have preyiously appeared in this action
to stand in Defendant’s shoes.

Dated: ZO ‘41/




STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

N N N N Nt

CYNTHIA BALES as personal representative of the CASE NO.
ESTATE OF FRANK BALES
Plaintiff 2010-CP-10-8631
\'
FORM AND COVER SHEET
ABEL MARTINEZ And SOUTH CAROLINA
DEPARTMENT OF TRANSPORTATION

[] Defendant. S )

N N N Nt Nt

IN THE COURT OF COMMON PLEAS

MOTION AND ORDER INFORMATION

Plaintiff’s Attorney: Defendant’s Attorney:
Akim A. Anastopoulo, Bar No. , Bar No.
Address: Address:

2850 Ashley Phosphate Rd. .
North Charleston, SC 29418 phone: _fax:
phone: 843-614-8888 fax: 800-313-2546 e-mail: other:
e-mail: akim@akimlaw.com other:

DX MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
"] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
["1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTION I: Hearing Information
Nature of Motion: Default Judgment
Estimated Time Needed:30 min Court Reporter Needed: DJ YES / []NO

SECTION II: Motion/Order Type
Written motion attached .
[] Form Motion/Order
I bereby move for relief or action by the court as set forth in the attached proposed order.

ol &

Signature of Attorney for | Plainfiff / [ |Defendant Date submitted

SECTION III: Motion Fee
(<] PAID —~ AMOUNT: $25 i
[JEXEMPT: []Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect o
[[) Indigent Status [ ] State Agency v. Indigent Party
{] Sexually Violent Predator Act [ ] Post-Conviction Relief
"] Motion for Stay in Bankruptcy
[_] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
O Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

1 Other:
JUDGE’S SECTION
[C] Motion Fee to be paid upon filing of the attached
order. JUDGE
7] Other;
CODE: Date:
CLERK'S VERIFICATION
Date Filed:
Collected by:

SCCA/233 (11-03)




[_] MOTION FEE COLLECTED:

[[] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)




FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY .OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2010 CP-10-8631
Cynthia D Bales, as Personal Representative of the Estate of Abel Martinez and South Carolina Department
Frank R Bales of Transportation
PLAINTIFE(S) ’ DEFENDANT(S)

Attorney for: ] Plaintiff ~ [] Defendant
Submitted by: or

[[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues > "y
have been tried and a verdict rendered. o % o

D DECISION BY THE COURT. This action came to trial or hearing beforSehe c‘@;ﬁ - )
The 15sues have been tried or heard and a decision rendered. ;-\/ P 'r-

] ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; [JRule 4185~ :

’ SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); ] Other gﬂ'go = \'“
O ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Ban ptcy;‘)%) = O
[1 Binding arbitration, subject to right to restore to confirm, vacate or modify %;‘o <

arbitration award; [ ] Other a% f”
[ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLIC. :

] Affirmed; [] Reversed; [ ] Remanded; [ ] Other

NOTE  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Defendant’ s Motion for Reconsideration, filed March 15, 2012 and heard on April 3, 2012, 1s
DENIED.

ORDER INFORMATION
This order [X] ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
N/A N/A 577
3
$

If applicable, describe the property, including tax map information and address, referenced in the order:
N/A

The judgment information above has been provided by the submitting party Disputes concerning the amounts contained in this

or additiongl tagable costs not gvailhble at the time the form and final order are submitted to the judge may be provided to the
clerk. Note{ Tjtle abstractprs apd rsearchers should ref the official court order for judgment detailu ﬁ
H

AT |

Judge Code Didte
Page 1 of 2

SCRCP Form 4C (10/2011)




For Cferk of Court Offiée Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or -
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter: sharon D Jones

SCRCP Form 4C (10/2011) : Page 2 of 2




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

) FOR THE 9TH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631

. ) -

CYNTHIA D. BALES, as Personal ) - c B
Representative of the Estate of ) < rf\:: Z =,
FRANK R. BALES, ) e R

) 270 e

. 7 f 'E
Plaintiff, ) FINAL JUDGMENT\ 93, =2 o
en
) = %
[

ABEL MARTINEZ MARTINEZ ) \
and the SOUTH CAROLINA ) y
DEPARTMENT OF )
TRANSPORTATION, )

)

Defendants. )
)

THIS MATTER is before the Court on Plaintiff's Motion for a determination of
unliqudated damages following Defendant Martinez-Martinez’s default. A hearing was
conducted before the South Carolina Court of Commeon Pleas for the Ninth Judicial Circuit on
January 11, 2012. Attorneys for both parties were present at the call of the case as was the
Plaintiff and Plaintiff’s witnesses. Also present was counsel for an alleged applicable uninsured
motorist carrier(s). The Defendant did not make an appearance. Following Defendant’s default,
Plaintiff requested this hearing pursuant to Rule 55 of the South Carolina Rules of Civil
Procedure for a determination of Plaintiff’s unliquidated damages. After hearing testimony and
receiving evidence on the record, and for the reasons more fully articulated below, I determine
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against Defendant Abel
Martinez-Martinez. ' -

'FACTUAL/PROCEDURAL BACKGROUND

Plaintiff’s husband, Frank R. Bales, was killed as a result of an auto/motorcycle collision
that occurred on October 15, 2008. According to Plaintiff’'s Complaint, Defendant Martinez-
Martinez disregarded a traffic signal, causing Defendant’s vehicle to strike and fatally injure Mr,
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served
upon Defendant Abel Martinez-Martinez on May 16, 2011. ,

Defendant Martinez-Martinez failed to file any responsive pleadings with this Court or
‘otherwise defend in this action. Plaintiff moved for an entry of default, which was signed
October 4, 2011, and asked this Court to schedule a hearing to determine and enter judgment
upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant’s last
known address and filed proof of the same with the Clerk.




LAW/ANALYSIS

In a wrongful death action, the decedent’s beneficiaries are entitled to recover all
damages, present and prospective, which are naturally the proximate consequence of the
wrongful act, including: pecuniary loss, mental shock and suffering, wounded feelings, grief and
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society,
including the loss of his experience, knowledge, and judgment in managing the affairs of himself
and of his beneficiaries. Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972). Decedent’s life
expectancy for purposes of calculating future lost earnings and damages must be determined
pursuant to S.C. Code Ann. § 19-1-150. In situations where the defendant’s actions show willful,
wanton, intentional or malicious intent, Plaintiff may also seek to recover punitive damages,
provided the plaintiff is able to prove such damages by clear and convincing evidence. S.C.
Code Ann. § 15-33-135.

Plaintiffs’ decedent suffered fatal injuries as a result of Defendant’s negligence. Plaintiff
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial
planner, and certified forensic financial analyst. Mr. Hiers was qualified as an expert in the field
of economic loss calculation without objection.

Mr. Hiers testified that Frank Bales, the decedent, through his surviving beneficiaries,
sustained a present value economic loss of $1,502,166.00. Mr. Hiers testified. that this
calculation was based upon the present adjusted value of Mr. Bales’ lost pre-trial income; lost
pre-trial fringe benefits; lost post-trial income; lost post-trial fringe benefits; lost anticipated
household services (based upon statutory life expectancy); and estimated life value (based upon
statutory life expectancy). Mr. Hiers also testified that Mr. Bales’ historical medical costs and
personal income abated were subtracted from the total economic loss.

Mr. Hiers further testified that his estimate was on the conservative side. He stated that
income and benefits were calculated at a retirement age of 65 and were not adjusted to take into
account possible future promotions or increases in pay. The Court finds Mr. Hiers® calculations
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these
conclusions to a reasonable degree of professional certainty, using methods and calculations
generally recognized in his field.

Mr. Hiers’ economic loss calculation did not include any amounts for mental shock and
suffering, wounded feelings, grief and sorrow, loss of companionship, or deprivation of the use
and comfort of the deceased's society, including the loss of his experience, knowledge, and
judgment in managing the affairs of himself and of his beneficiaries.

The Court also heard testimony from Cynthia Bales, decedent’s wife and the
representative Plaintiff in this action. Mrs. Bales testified that her husband’s death had a severe
and negative impact on her and their minor child. Mrs. Bales testified that she was having
trouble living life without her husband whom she referred to as her “soul mate.” She testified
that both she and her minor child were required to undergo grief and other counseling to deal
with the consequences of Decedent’s death. Based on this testimony, it is clear to the Court that
the Decedent’s beneficiaries have suffered a great deal of mental shock and suffering, wounded
feelings, grief and sorrow, loss of companionship and deprivation of the use and comfort of the
deceased's society.

Finally, because the Defendant is in default, the Court must deem all allegations in
Plaintiff’s Complaint as admitted. Plaintiff has alleged that Defendant’s acts were willful,
wanton, and/or reckless. Plaintiff has alleged that Defendant Martinez was driving without a




L B

valid license and that he dis-regarded a traffic signal at a high rate of speed. Accordingly,
Plaintiff argues she is entitled to punitive damages.

‘The Court has heard testimony from Decedent’s wife and her economic loss expert and
has received on the record evidence and testimony of funeral bills, lost wages, and other
damages. Based on this record, and consistent with the statutory and common law of South
Carolina, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

That the Defendant, Abel Martinez-Martinez, failed to submit a responsive pleading or
otherwise defend this action within thirty days of service upon him of the Summons and
Complaint, and is in Default. :

That The Plaintiff, and decedent’s statutory beneficiaries suffered and were otherwise
damaged as a result of the actions of the Defendant,

That Defendant’s acts and omissions show willful misconduct, malice, wantonness and
an entire want of care, raising a presumption of the Defendants’ conscious indifference to the
consequences of such acts and omissions.

That because of the Defendant’s acts and omissions and the proximate harm resulting to
Plaintiff and decedent’s beneficiaries, Plaintiff and decedent’s beneficiaries are entitled to
punitive damages in order to punish and penalize the Defendant and to deter the Defendant and
others from similar behavior.

IT IS THEREFORE ORDERED that Default be entered against Defendant and that he
be held fully liable for the Plaintiffs’ damages.

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1,700,000.00 in actual
damages for their injuries. ’

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $200,000.00 in punitive
damages. ' S : .

IT IS HEREBY ORDERED, ADJUGED, AND DECREED THAT DEFENDANT
ABEL MARTINEZ-MARTINEZ IS AND BE FULLY LIABLE FOR PLAINTIFF’S
DAMAGES AND SHALL PAY UNTO DECEDENT’S BENEFICIARIES THE SUM OF
$1,900,000.00.

IT IS SO ORDERED.

This l day of March, 2012

e Hon
Presidin,

z Judge Court of Cors dion Pleas

Ninth Judicial Circuit




FORM 4
STATE OF SOUTH CAROLINA L. .+ JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2010 CP-10-8631
Cynthia D. Bales, as Personal Representatlve of the Estate of Abel Martinez Martinez and the South
Frank R, Bales Carolina Department of Transportation

PLAINTIFE(S) DEFENDANT(S)
Attorney for : [] Plaintiff ] Defendant
Submitted by: or
[ Self-Represented Litigant
P
DISPOSITION TYPE (CHECK ONE) )
| JURY VERDICT. This action came before the court for a trial by jury. The,i issues ';—3_
have been tried and a verdict rendered. ~< rc:" r;: T
X DECISION BY THE COURT. This action came to trial or hearing before the cpqi’—ﬁ % l}_’
The issues have heen tried or heard and a decision rendered. _}: ' ",-m:
O ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [[] Rule 41(_-5?; ™~ 'f,...u%
. SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [ ] Other oX = 8%
1 ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Ban upr@; o 4
[T Binding arbitration, subject to right to restore to confirm, vacate or modlf§ 2o -
; arbitration award; [ ] Other

O

)

=

1\ s 8
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APP ICABLE BOX):
[ Affirmed; [] Reversed; [ ] Remanded; [] Other

NOTE:

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

A IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [_] Statement of Judgment
g by the Court:
1

ORDER ].NFORMATION
This order [ ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount

should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of

Judgment Against - | Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

Cynthia D. Bales, as -Personal

Representative of the Estate of | Abel Martinez—Martinez $1,900,000.00
Frank R. Bales

$

$

If applicable, describe the property, including tax map information and address, referenced in the order

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note; Title abstractors and researchers should refer to the official court order for judgment details.

SCRCP Form 4C (10/2011)

Page 1 of 2




|

Judge Code ate

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows: ’ '

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT
Court Reporter:
N
SCRCP Form 4C (10/2011) Page 20of 2

10
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COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A NO.: 2010-CP-10-

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Cynthia D, Bales, as Personal
- Representative of the Estate
: of Frank R, Bales On behalf of the
i , Estate, and the Decedent’s benoficiaries, )

St e N

PLAINTIFYS, ) T o R
) Cac o
Vs, ; §g g N
Abe) Martinez Martinez and ) %% o ;
South Carolina Department of ) 8in 2
Transportation, ) g8 - L2
DEFENDANTS. )
)
l SUMMONS

| ' TO THE DEFENDANT, ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to' Answer the Complajnt in this .
action, a.copy of which is herewith served upon you, and 1o serve a copy of your Answer
to the said Complaint upop the undersighed attorney, at 116 East Railroad Avenue,
Moncks Corner, South Carolina 29461, within (30) days after service hereof; exclusive of
ihe day of such service. If you fail lo Answer the Complm‘jﬂ within that time, jud gmént o,
default will be rendered against ybu fot the relief demunded in the Complaint,

1

ey

By: Christopher P. Bicring, Esquire
116 East Kailroad Avenue
. Monoks Cotner, South Carolina 29461
$43-761-4388
Facstmile: 843-899-9015
* chris@bieringlawfirm.com
Moncks Comer, South Carolina
April 23,2010

11
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COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NO.: 2010-CP-10-
‘ )
Cynthia D). Bales, as Personal’ )
Representative of the Estafe )
of Frank R. Bales Ow behalf of the )
Estate, aud the Decedent's beneficlaries, )
PLAINTIFFS, ) ) gr_‘f_’ =
- ; 1
| ) g o
Abel Martinez Martinez and ) gz = T
South Carolina Department of ) TR e I
Teansportution, ; - E [%1 )
)
DEFENDANTS. )
)
COMYLAINT _
(JURY TRIAL DEMANDED)

TO THE DEFENDANT, ABOVE-NAMBD:
Plaintiffs, by and through their attomey, complaining of the Defendants, would

respecifully show to this bourt and allege on information and beliéf as follows:
PAJ S JURISDICTION
1, Plaintiff's decedcent, Frank R: Bales, was a rcsfécnt of the Coun&.of Dorchester,
State of South Carolina at their time of death. The Plaintiff, Cynthia D. Bales, is the duly
appointed personal representative of the Estate of her busband, Frapk R, Bules, Plaintff
>brings this action o behalf of the Bstate und on behalf of herself~the decedent’s
husband, and Curtls Bales, the decedent's son, they being the statutory beneficiaries

under the South Carolina Wrongful Death Act, South Car‘bliné Code of Laws § 15-51-

10, et. Seq,, (1976 as amended), and the heirs to the Bstate,

12
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2, Upo.n {information and belicf, Defendant, Abol Martinez Martinez, is a resident of
the County of Charleston, State of South Caralina. 4

3. Upon information snd beliet, Defendant, South Carolina Department of
Trénsportation, is a political subdiviston of the Statn of South Carolina, and is subjecl to

_suit pursuant to the South Carolina Tort Cleims Act. The Plaintiff ls informed and

12710

belleves thal the Defendant operates in c\;cry County, spéofﬁcally in lﬁc. Ciéxl-r;t);of -
Charleslon, |

4, Tha_ acts and omissiong giving rise to this cause of action ocogrmd in the County
of Charleston, State of South Carolina, on Octoher iS, 2008,

5, This Monorable Court has jurisdictién of the iaarties and of the subject maiter
herelnafter sct forth,

6. On October 15, 2008, the Defendant Martinez was excecciing 1he speed limit,
traveling at the intersection of Fain Street, and Aviation Avenue, in the f,‘,‘ounty of

- Gharleston, when he entered into tho intorsection through & rod light causing the

Plaintiff's decedent to collide into Defendant Marlinez! vghide. -

7. Frank R, Bales died as a resul of the collision. 3

8. That Defendant Martinez was not licensed to operate; & motor vehicle, and upon
information and bellef, did not have knowledge requisite lo ﬁndarstan,d and thercfore,
abide by the traffic laws and signals in place at the time and plaéc.

9. That Defendant Martinez hiad been convicted on multiple occasions for operating

a vehicle without a South Carolinu Drivers’ License.

13
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10, That Defendant Martinez was charged as result of this collision with operﬁting ]

motor vehicle without a South Carolina Drivers’ Llcense, and Disregarding a Traffic -

Signa),
11, That Defendant DOT, upon information and-belief, had knowledge of the

——intersection / traffic signal Issues presented at Fain and Aviation. Specifioally, that they

knew or should have known that drivers approaching Aviation from Fain St., couldsce

the light controlling Aviation before the fight controlling Fain St.

FOR A FIRST CAUSE QIf ACTION
(RECKLESSNESS / NEGLIGENCKE)

12. That the Plaintiff repcats each and every allogation of paragraphs one (1) through
cight (8) above as if set forth hereln verbatim,

13. That the Defendant did not act reasonably regarding the operation of.her vehicle
ard that injur@es and losses were sustained by dlc Plalntiff, and that said damages were
directly and proximatcly caused and ocensloned by the negligent, reckiess, willful and
wanton conduct of the Defendant, in the following particulars to wit:

2 In failing to keep a proper lookout; B

b. In falling to operate his motor vehicle st n safe speed;

c. In failing to méinmin proper contr_ol gver Defendant's vehicle;

d. In failing {0 seasonably and efectively utilize Defendant's vehicle
brakes; V

o. In falling lo take any evasive aéti on, by any means, to avold the

lawful path vehiole ot which the P]ainﬁﬁ”s decedent was operating;

. In faillng to obey posted specd limiy;

14
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‘ B fn (hen and their failing (o obey the traffic lews of the State of South

Carolina;

h. In then end there faillng to exerclse a degree of care und caulion,
which a reasonable and prudent person would have cxercised under the same

circumstances; and

i Which negligerioe, gross negligence, catolcssness, 1ooKICEsnoss,
willfulness, and wentonness of the Defendant, dircotly and proximately caused the

injurles of the Plaintiff as is set forth below,

14. That as a direct and proximate result of the negligent, grossly negligent, carcless,
reckless, willful, ard wanton acts an or omission of the Defendant, the Plaintiff’s '

decedent suffered preat physical harm, injury and death to the Plaintif's decodent’s

|

i .

] ' - person which has and will in the future sause the baneﬁéiaries to updergo much physical
! pain and sufforing, bas and will in the futwre causc benefioiaries to ineur costs for medioal
; treatment and'services, and has and will jo the fiture cause them to suffer trauma, -

A ’ anxiety, annoyance, hardship, loss of enjoyment of llfc,.,iuc_‘.onvé_nicncc, emotio.nal
distress, property damage, and Joss of use of property, alt t; beneficiarics damage ana

detriment.

15. By reagon of the acts snd omlssions of the Defendant as st forth above, the
Plaintiff Is informed and believes that the Plaintiff is entitled to an award of actual
damages, together with pﬁnitivc damages in an appropriate amount to be determincd by

the finder of fact, and for the cost of this aclion.

15
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FOR A SECOND CAUSE OF ACTION
(RECKIESSNESS / NEGLIGENT ENTRUSTMENT)

- 16. That the Plaintiff repeats each and every allegation of paragraphs one (1) through

Tifieen (15) above as if sct fotth harein verbatim, '

17. The Defendant is charged with the maintcnance, construction, design, signage,

~operation of WAITIC SENels of micrseotion of Aviation and Fain al and near the locatibn of
the accldent described hercin, That the Defénidant, knew or sIﬁuId have known of thic

- condition which caused tho nceident described herein, That the Defendant has speeific
knowledge and notice 6f the hazard created by sigm’ﬁcant varlations of elevation betwecen
roadway and shoulder. ;I‘hal the Dcfen'dant has specifio knowledge (hat Lﬁe #ot of placlng
Aa fraffic control sigﬁal at the interseotion inthe dircn;tioh at which it was placed could
rosult itr the operator of a vehicle on Fain St, to utilize the traffic contro} sighal
controlling Aviation, ‘ -

18. That the Defendant did not act rc.asonably tregarding the constructio, design,
safety, signage, operntion and mainienance of the roadway, and that injurics ﬁnd Josses
were sugtafned by thie Plaintl{fs decedent, and that saic% d:ifmécs wcrc dire(;»tly and |
proxitnately caysed and occasloned b? the negligent, reckless, willful and wan.to.n
conduct of the Defendant, In the following partioulars to. wit: o

a In failing to pmpcrly inspect the roadway, and if so properly
inspcdtc_d, in 'I"ailing io ascertain, tﬁc significance of the haza_rd;'
Y In plncemént ofthe trafflc control deviee, seloction of the traffic

contro] devise;

c. In failing to warm of 8 known dangerous condition;
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d. In failing to design roadway in & proper manner to avold the
dangerous condition that resulted In the Injuries of the Plaintlffs, and if so designed

properly, in failing to implement appropriate design;

e, In failing to train those chasged with the Inspection, malntendnce,

- construction, and or repair of the roadway in a reasonable manner, and if so trained, in__-

1671/

Tailing to supervised those charged with the inspection, maintenasce, construction, and or

repair of the roadway go that training would be ulilized;

£ in failing to establish appropriate rules, regulations, and puidelines
for the safe operation of this roadway, and if properly established, in failing to follow

such rules, reguliations, and guidelines;

g in then and there-failing to'exercise a degree of caro and caution,
which  reasonable and prudent person would have exetcised under the same’

circumstances; and

, h. Whﬁch negligence, gross ncgligencc, carclessuess, recklessness,
willfulness, and ﬁranthc.mncss of the Dlefcndant, directly and proximntcly'causcd the -
injurles of the Pludntif as are sot forth herein, |

19, That as a direct and proximate result of the negligent, grossly nogligent, careless,
reckless, willful, and wanton acts an ot omission of the Defendsnt, the Plaintiff's
decedent suffered great physical ham, injury and death to the PlaintifP's decedent’s

person which has and will in the future cause the beneficiarfes to undergo much physical

. pain and suffering, has and will in the future cause beneficiaries to incur costs for medice)

treatment and services, and has and will in the future cause them to suffer trauma,

anxfety, annoyance, hardship, loss of enjoyment of life, incorivenionce, emotional

17
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distress, pfoperty damage, and loss of use of property, all to vencficlaries damage and
detriment.

20. By reason of the acts and omissions of the Defendant as sct forth above, the
Plaintiff are 'informad and belisve that the Plaintlff are cntitled to individual gwards of

actual damages in nn approprizte amount to be determined by the finder of fact, and for

the cost of this action.

All to Plaintiff's damage, both actual and punitive, ip an amount to be determined

by the finder of faoct.
WHEREFORE, the Plaintiff prays for a judgment against the Defendants nan
amount of aotual damages, and punitive damages in &n appropriate amount to ba

determined by the finder of fact, and for such other and further relief as this Henorable,

Court might deem just and propet.

CHRISTOPHER P, BIERING, ATTORNEY AT LAW, P.C.
A
/':’,

Christopher P. Bjering, Esquire
116 Bast Railroad Avénue
Moncks Cotnier, South Carolina 29461
‘Telephone No.: (843) 761-4888

. Facsimile No.: (843) 899-9015
ATTORNEY FOR THE PLAINTIFF
ohrig@bleringlawlinn.com

Moncks Comer, South Carolina
Qctober 15,2010 -
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T s e o JUUE ARMSTRONG.
ERIC POULIN * ANASTOPOULO & CLORE, LLC CLUERK OF COUR
2850 ASHLEY PHOSPHATE ROAD, SUITE B

NORTH CHARLESTON  SC 20418 % (O 3 l

AFFIDAVIT OF PUBLICATION

The Post and Courier

2010-CP-10-2742
CYNTHIA BALES as Per-
sonal, Renrusznfallvu of

State of South Carolina ) lha ESTATE OF FRANK
PLAINTIFF
County of Charleston | ABEL MARTINEZ MA MaR-
. i it oé'%‘émsf&ﬁinéﬁ‘ T i
Personally appeared before me the undersigned advertising - ‘ o DerENDANTS
clerk of the above indicated newspaper published in the city DEFENDANT ABEL

. . H MARTINEZ MARTINEZ
of Charleston, county and state aforesaid, who, being duly You HE
swom, says that the advertisement of quired to answver the Com.
! of which is avallable from

' the Clerk of Cour! for

. , gnu&llumnh Cnur;ltx Sculg
erewlth serv

(copy attached) ks %u and 1o sarve &

? copy of your answer fo the

sald Compleint on the

:lnlnllﬂ or his allorneys,

appeared in the issues of said newspaper on the following

Anaslopoulo or
day(s): «?é’."l‘éc'i.."é":l"uéé"xl'f.ﬂ;
Pho::hlcl:aﬁnion S

05/02/11 Mon PC 05/16/11 Mon CNW - - | Cersiina 29418, o

. v {30) days afler the serv-

05/09/11 Mon PC ‘ et

05/16/11 Mon PC \ - o | Eormataien' e Ihe

05/02/11 Mon CNW S il el

05/09/11 Mon CNW -

- l c?;'luxkllr:nA Anas'Eono:lo

2850 Ashiey Phn:phul-

;t a costt:: 2;14?)1823 ; Nerth Charl:ﬁ:g,) %3 z:éé

ccoun ATTORNEY FOR

Ordu# 5221 53 Charlestan, So&%nrullnf
P.O. Number: Doted: M;lv 2008

L ' I PARENRANT, fest

Subscribed and sworn to before

TAKE NGTICE, thal the
me this !Ek Q \___day

of Mo

e HEL 8 Gt % o
™ arfeston Court of Com-
3 N 0[}@,\ ¥, * mon Pleas, 100 Broad
AD aO\\) &, , Sirout, 4104, Chartesian,
DL 00 o.,n f” % i South CIrol{nu 29401, on
gb’irf\ '., ; Ine 15IR"day ot Oclsbr,
% E $/AKIm 8. Anulupoul: ]
% -4 o quire
] A B850 Ashley Phosphale
Wy Comm.Exp. § 2 e |
.0, H < T, 843) 614-5988
10-10-2013 2 \ (95{‘5§-,'3,2§ H
I3
NOTARY PUBLIC, S UpLts £ :u;;;gnrorm
My commission expires ,Ho.....-»"O \"‘.:- L aorama |
(5
1y, CA&\\‘* &
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ANASTOPOULO LAW FIRM Aldm A, Anastopz;ulo (0) Andrew R. Hart (SC)

ATTORNEYS AT LAW ) ‘ David P. Bolek, (SC, OH} John P, Hayes (MI, NC, OK, PA, SC}
Toll Free: (800) 313-2546 R
Facsimile: (800) 313-2546 or (843) 853-2291
Mailing Address: 2850 Ashiey Phosphate Rd., Suite B
North Charleston, SC 29418

"Florence Office: 150 W. Evans'StIeet Florence, sC Reply to the North Charieston Office

May 23, 2011

Charleston County Court of Common Pleas
ATTN: Clerk of Court

100 Broad Street, #106

Charleston, SC 29401

RE: Cynthia D. Bales v. Abel M. Martinez
Case No.: 2010-CP-10-8631
Dear Clerk of Court:
Enclosed please find an original and two (2) copies of the Defendant’s Service by Publication
regarding the above-named case. We would appreciate it if you would file the ongmal and

return the clocked in copies to us.

Thank you for your assistance in this matter.

Sincerely,

Akim A. Anastopqulo
AAA/Klp

enclosures

_ec: Cynthia Bales

ADDITIONAL OFFICES
Florence, South Carolina * Greenville, South Carolina
Asheville. North Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

... CYNTHIA BALES as Personal

Representative of THE ESTATE OF

FRANK BALES

v.

ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF

TRANSPORTATION

Plaintiff,

Defendant.

e’ S Nt N Nt N ot M Nt Nt S Nt Nt N N Nt ot

TO: THE COURT

Plaintiff asks the Clerk of Court to enter default agamst the

Martinez and schedule a hearing to determine damages.

Plaintiff brought this action against the Defendant Abel Martinez as a |

A. INTRODUCTION

IN THE COURT OF COMMON PLEAS
FOR THE 9TH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-8631

PLAINTIFF’S MOTION FOR ENTRY
OF DEFAULT AND REQUEST FOR
HEARING ON DAMAGES

o

z = 8

s .

mm BT
?(_ o cwoma .

: ~Ny 3

o o | =
Defgiﬂimt Abel gty
oY == M F
= RN i
-.-’:JCD . (f.) P a
"€ L3 =

ke

result of injuries suffered in an automobile accident that occurred on October 15, 2008. After an

unsuccessful attempt to serve the Defendant through hiring Privéte Investigator Tom Duncan,

Plaintiff ‘was issued an Order for Publication on April 18, 2011 and published Notice of the

Summons and Complaint in The Post & Courier, The Defendant Abel Martinez did not file a

- responsive pleading or otherwise defend the suit,

Plaintiff is, therefore, entitled to entry of default and a hearing on damages.

B. ARGUMENT AND AUTHORITIES

Rule 55(a) directs the Clerk of the Court to enter default against a party who has not filed

a responsive pleading or otherwise defended the suit. SCRCP 55(a).

Rule 55(b) permits the court to enter default judgment against a party against whom

21




default has been entered. SCRCP 55(b)(1).

Plaintiff meets the procedural requirements for obtaining an entry of default as
- —. _ . demonstrated by attomey Akim A. Anastopoulo’s swom Affidavit of Non-Military service,
attached as Exhibit A.

Plaintiff does not seek affirmative relief against an infant, an incompetent person, or the
State of South Carolina.

Plaintiff published Notice of the Summons and Complaint in Post & Courier on May 5, 9
and 16, 2011, Notice was Pubiished after private investigator Thomas H. Duncan was unable to
find Defendant Martinez. An'Afﬁdavit from Thomas H. Duncan and an Affidavit from The Post
& Courier certifying tﬁeir publication of the Notice of Summons and Complaint in the present
case are attached herein as Exhibits B and C respectively.

- Under SCRCP 12(a), the time for Defendant to respond is thirty (30) days after being
served with process.

Because Defendant Abel Martinez did not file a responsive pleading or otherwise defend,
Plaintiff is entitled to Entry of Default.

Py R R DRCF 202 Yol FNPONIILY BN LT R R0 0 sy e

Plamtlﬁ’ s damagcs are unhquxdated and a hearmg is requested to receive evidence of

3

Plaintiff’s damages.
C. PRAYER
For these reasons, Plaintiff asks the Court to enter a Default against Defendant Abel
Martinez Qnd to schedule an evidentiary hearing to determine Plaintiff’s damages. This entry of
Default and any subsequent Order or Judgment shall not be used against or in any way affect or

deprive any alleged Underinsured Motorist carriers who have appeared in this action raising and

22




litigating any defenses available to them or pursuing any right granted them by the laws of this

state including a full trial.

Respectfully submitted,

h & M
Akim A, Anastopoulo, Esquire
Andrew R. Hart, Esquire
Anastopoulo Law Firm, LLC
2850 Ashley Phosphate Road
Charleston, South Carolina North Charleston, SC 29418 -
ok, N , 2011 (800) 313 2546 :
’ ATTORNEYS FOR PLAINTIFFS
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

- CYNTHIA BALES as Personal
Representative of the ESTATE OF
FRANK BALES

ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)

)
Defendant.. )
)

IN THE COURT OF COMMON PLEAS

CASE NO.: 2010-CP-10-8631

AFFIDAVIT OF NON-MILITARY SERVICE

Personally appeared before me the undersigned aﬁbrney, who first being duly sworn,

deposes and says:

That he is familiar with the provisions of 50 App. Section 520, Civil Relief Act of 1940,

and to induce the Court to enter a default judgfnent against the Defendant, Abel Martinez

represents to the Court that from his file in this matter, and on information and belief based on

o tﬁghereinaﬁer enumerated facts, the Defendant above named is/are not in the Military Service of

the United States and is/are not entitled to the protection of the Civil Relief Act of 1940 and

Amendments thereto. The source of informé.tion on which he bases his belief is as follows:

.Research made by the Law Offices of Akim Anastopoulo and Cynthia Bales, Plaintiff herein.

Akim A. Anastopoulo, Esquire

ATTORNEY FOR PLAINTIFF

Sworm to me this - ( day of ftp‘ ,2011

0?b/ /L(C\:) 5',201-/
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CYNTHIA D. BALES, as Personal

Representative of the Estate of -
FRANK R. BALES,

Plaintiff,

V.

ABEL MARTINEZ MARTINEZ
and the SOUTH CAROLINA
DEPARTMENT OF
TRANSPORTATION,

" Defendants.

e e et St et Naret et vt e Nt N v? Nt Nt N N} Ve N e

PERSONALLY APPEARED BEFORE ME, Thomas H. Duncan, who, being first duly sworn,

swears as follows:

IN THE COURT OF COMMON PLEAS
FOR THE 9TH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-8631

AB
13
nnt

AFFIDAVIT OF THOMAS H. DUN

w3

109 40 W
SNLI?MSI-!W g

1. Thatlam not a party to this action, am over eighteen (18) years of age, a

licensed South Carolina Private Investigator, and have no interest therein.

2. That ! was contracted to locate Abel Martinez-Martinez.

3. Isearched for Abel Martinez-Martinez using private investigative methods and

means and did not locate an address of residence or work.

4. 1searched for Abel Martinez-Martinez using private investigative methods and

means and did notlocate any phone number or email address for contact.

5 1 sgarched fmj Abel Marﬁna-MarFinez using public records and was unable to

locate an address of residence or work or any phone for contact.

6. Isearched the IRB Search Data systems for his name. No results were found.
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7. Isearched the IRB Search Data systems for vehicle tag number or the vehicle he

drove in the 2008 accident. No results were found.

8. Isearched the IRB Search Data systems for the name of the vehicle owner of the

vehicle Abel Martinez-Martinez drove in the 2008 accident. No results were
found,

9. 1searched records of County, State and Federal systems for incarcerated
persons. | found a history of Abel Martinez-Martinez being incarcerated in
Charleston County but their records provided no additional information.

10. I spoke with the North Charleston Police Department, via phone. They were
unable to provide any further.informan‘on on locating Abel Martinez-Martinez.

11.1 wen.t to Abel Martinez-Martinez's last known address at é410 Alston Ave,
Apartment number 5 in North Char!eston._l épnke with current occupant who
advised me that the (current occupant) has lived at that address for about Five
(5) months and was not familiar with Abel Martinez-Martinez,

12, I searched Facebook, Myspace and other social medias with no results.

13. That [ was therefore unable to locate and serve process on Mr. Martinez after diligent
efforts to do so,

14. 1 believe that although I have tried to contact the Defendant with due diligence,

the Defendant cannot be located at this time. -

[signatures on following page]

v e
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and Subscribed before me

« Notary Public for the State}
My Commissfon Expies

l/'

Thomas Dfjncan
Thomas H Puncan Investigations

South Cardlina License 2774

P.0. Box 301
Johns Island SC 29455-0301

T I -, 7 e e
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JUUE J. ARMSTRONG
.. - —ERIG-POULIN—ANASTOPOULO & CLORE, LLC CEERK OF GOBRT
2850 ASHLEY PHOSPHATE ROAD, SUTTE B
NORTH CHARLESTON SC 29418

2000-27143

AFFIDAVIT OF PUBLICATION

@he Post and Convier

State of South Carolina
County of Charleston

-

Personally appeared before me the undersigned advertising
clerk of the above indicated newspaper published in the city
of Charleston, county and state aforesaid, who, being duly
swom, says that the advertisement of

(copy attached)
appeared in the issues of said newspaper on the following
day(s):
05/02/11 Mon PC 05/16/11 Mon CNW

05/09/11 Mon PC
05/16/11 Mon PC
05/02/11 Mon CNW
05/09/11 Mon CNW

at a cost of $513.83
Account# 234012
Order# 522153
P.O. Number:

Subscribed and sworn to before

methis .!iyl day

of W}-‘
AD.____ DD\

NOTARY PUBLIC, S
My commission expires
W O P
"n, 1 n"‘

31

éme'ofos'og:‘n (iurglnu £
ounty arieston
THECOURT O T

P-1 |
CYNTHlA BALES'as Plr-
onal, . Rwresenlu"vc of 3
"a"il.é ATEJOF, | FRANK

ES, i,
H ';’_!" PLAINTIFF

Vs
- ABEL MARTINEZ‘MAR'
TINEZ,2nd SOUTH C
;OLINAY" DEPAR EN]‘
oF TRANSPORTATION
DEF N1‘s

o S‘U MMS
TO DE ENDANT"ABEL
MARTINEZ MARTINEZ
<Y.0U A +"HERE

: ' SUMMO and /¢ rs-

i quired lo -mwe,' the- Cﬂm-
phlnl In this actlon;. sicopy,

f which is avallable.from:

!he, Clerks, of > Caurt-"for.

Carolinaj-herewilh_sorved |
upon' You,.and'lo.Serve a
r y of 'vour-answer lo the’
d "Complalnt. on” the
Flllnmf’ or hlspsllorpevs,
AKIm:>A, ‘Anastopouio - or.|
)uvld;P’Baluk. al. |helriofy
fice located at 2650 Ashley,
Phosphale Road, Sum B,
North *Cha rleslon, . Sou
Caralina 294180 wwithin: Ihlr-
Y (30) days after.the sorv-
ce heraol, exclusive of 1hs
+ day‘of such servica, and i

R s

amount “of ‘time’" afores i
the-Plainilit :In. Jhl:-. a:llon¢
* willyapply’td;tha Cuurh'nf
ludgmen! by,dsfault for [he |
rellef. demundod In Jhs
Complaink,” 3¢3

LY Aklm A Ana:topuulo,

. Esquire
o 2aso Ashiey Phnsphalc
. Road} Sulte B 2
Norlh Charieston Sc 2941
Tne. (843} 6Y e
= ATTORNEY EOR 1|
o, ¢ PLAINTIFF |
Charlulun, Snulh Caralina
Dated: Mt'y

TO DEFENDANT ABEL
« MARTINEZ MARTINEZ:
TAKE-NOTICE |hnl lh'.
Summuns in_ ihe

on 100 Broa’d
SIreel, nua Chnr'lulon,
Suulh Carnllnu 2940Y.; 00
|he dév oi Oclober,
.20]0 '
IAkIm a. Anaslnnouh:,
R Esquire
Ta zaso Aihuv Phusphnlu

Rdnd, Sulte B
Narlh Churtcs , SC 29418:
( 43) 6" HBB-
LAINTIFF
Charlaslun, Sculh Carailna*
Dalaﬂ Mav 2,200 "
* ‘AD' 5211;1 s

TS

o a
£
3

'r&A




ANASTOPOULO LAW FIRM LLC Akim A.Anastopoulo (SC) °  Andrew R. Hart (SC)

ATTORNEYS AT LAW . John 1. Henderson, (SC) John P. Hayes (MI, NC, OK, PA, SC)
Toll Free: (800} 313-2546 .
Facsimile: (800) 313-2546 or (843) 853-2291
Mailing Address: 2850 Ashley Phosphate Rd., Suite B »
North Charleston, SC 29418

Florence Office: 150 W. Evans Street, Florence, SC Reply to the North Charleston Office

September 21, 2011

Charleston County Court of Common Pleas
ATTN: Clerk of Court

100 Broad Street, #106

Charleston, SC 29401

RE:  Cynthia Bales as Personal Representative of the Estate of Frank Bales v. Abel Martinez
and South Carolina Department of Transportation
Case No.: 2010-:CP-10-8631

Dear Clerk of Court:

Enclosed please find the original and three (3) copies of a Motion Cover Sheet, an Order for
Entry of Default and Referral for Hearing on Damages and Plaintiff’s Motion for Entry of
Default and Request for Hearing on Damages in the above reference case. Also enclosed is the
$25.00 filing fee. We would appreciate it if you would file the original and return the clocked in
copies to us in the enclosed envelope.

Thank you for your assistance in this matter.

Sincerely,

Akim A. Anastopoulo

AAA/Klp
Enclosures

Cc: Timonthy Domin
Lisa Reynolds

ADDITIONAL OFFICES
Florence, South Carolina * Greenville, South Carolina
Asheville. North Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CYNTHIA D. BALES as personal
representative of the ESTATE OF
FRANK R. BALES,

Plaintiff,
Vs.
ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION,

Defendants.

vavvvvvvvvvvvwvvv

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO.: 2010-CP-10-8631

P
B e

NOTICE OF APPEARANCE <,
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TO: AKIM ANASTOPOULO, ESQUIRE, ATTORNEY FOR PLAINTIFFS:

NOW COMES Joseph R. Weston, Esquire, and enters an appearance in the above-

referenced action on behalf of Defendant Abel Martinez and requests that all future

correspondence and pleadings in this action also be served on:

Joseph R. Weston, Esquire
Weston Law Firm, P.A.

P.O. Box 1992

Mt Pleasant, SC 29465-1992

Mt. Pleasant, South Carolina

Dated: /2

CERTIFICATE OF SERVICE

This is to certify that I have served counsel for all parties in the
foregoing matter with a copy of this pleading by:
EJ depositing in the U.S. Mail & copy of same in a properly
addressed envelope with adequate postage thereon
O Kend delivery to counsel .

y facsimile and depositing In the U.S. Mail a copy of same
in a properly addressed envelope with adequate postage thereon.

his of, 20Q’_==
o 1177 I

WESTON LAW FIRM, P.A.

L2 —

Jo$eph K. Weston, Esquire

P.O. Box 1992

Mt. Pleasant, SC 29465-1992

P: 843-881-4995

ATTORNEY FOR DEFENDANT MARTINEZ
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JULIE J. ARMSTRONG = \Q
CLERK OF COURT,C.P. 8 G.S. =

::ono AZ’E‘E’Q‘T’OSJ."S%EJQ ‘Sol.:ll‘ag 51805 ’ E g www3.charlestoncounty.org
RETURN SERVICE REQUESTED g E E}

CHARLESTON

H COUNTY B

SOUTH CAROLINA

" (A

JOSEPHR. WESTON

WESTON LAW FIRM. PA

PO BOX 1992

MOUNT PLEASANT SC 29465-1992

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP

Order/Final Order of judgment

CASE NO: 2010CP1008631

Cynthia D As Personal Repres Bales plaintiff, et al VS Abel Martinez Martinez , defendant, et
al

This judgment was entered on the 02th day of March, 2012, and a copy mailed first class on Thursday,
March 08, 2012, to all counsel of record and/or all parties entitled to receive notice,

You may view and download this document at www3.charlestoncounty.org.

&
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.: 2010-CP-10-8631
CYNTHIA D. BALES as personal )
representative of the ESTATE OF )
FRANK R. BALES, )
)
Plaintiff, ) .
' ) DEFENDANT’S NOTICE OF MOTION AND
) MOTION FOR RECONSIDERATION
Vs. ) AND MEMORANDUM IN SUPPORT
ABEL MARTINEZ and SOUTH ) . =
CAROLINA DEPARTMENT OF ) o oS =
TRANSPORTATION, ) rm i iy
) PR 2 ==
Defendants. ) oz o [
) gg x M
ST -~ I
TO:  AKIM ANASTOPOULO, ATTORNEY FOR PLAINTIFF: 2% -
. ) w0

PLEASE TAKE NOTICE that Defendant Abel Martinez, by and through his
undérsigned counsel, will move before the Honorable Kristi L. Harrington, pursuant to South
Carolina Rules of Civil Procedure 52 and 59, at such time and place as the court may appoint, for
reconsideration and ar;lendmént of the Court’s default judgment entered in favor of the Plaintiff
on March .2’ 2012, on the grox;nds that the Court awarded the 4Plaintijfff; ;:énain damages which are
not available to Plaintiff under the applicablée law or were otherwise not supported by the |

evidence, as set forth in detail in the Defendant's memorandum in support which is set forth

- below.

Defendant will further rely upon the pleadings filed in this matter, the exhibits attached to
Defendant’s motion, any affidavits that may be necessary, the arguments of counsel, and any

other matters deemed appropriate by the Court.

PLEASE BE PRESENT TO DEFEND IF SO MINDED.
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MEMORANDUM OF LAW

Al PROCEDURAL HISTORY -

This case came before the Court on January 11, 2012 with regard to the Plaintiff’s motion
for entry o_f a default judgment. On March 2, 2012, the Court entered its Order for a default
judgment in favor of the Plaintiff, awarding damages totaling $1,900,000.00. A copy of that
Order is attached as Exhibit A. The Court mailed notice of the entry of the default judgment to
the parties on March 8,2012. A copy of the notice of mailing is attached as Exhibit B.
Defendant then timely filed this motion for reconsideration within the ten day period provided by
. South Carolina Rules of Civil Procedure 59 and 52 following receipt of written notice of entry of
the Order. |

The Defendant requests that the Court reconsider its defaulé judgmer;t order in three
respects. First, Defendant requests reconsideration of the inclusion of damages based on a
ﬁndir;g of the Plaintiff’s Aecedenl’s “life value®, on the grounds that “life value” is nota
recognized or accepted category of damage in South Carolina in a wrongful death case. Second,
Defendant asks the Court to reconsider its award of $200,000.00 in punitive damages, on the
grounds that the evidence submitted at the dgfault damages héa;iné as to the Defendant’s actions
do not support the punitive damages finding. Third, the Defendant requests reconsideration of
the Court’s a'llowance of interest added to the decedent’s pre and post trial wages.

B. ARGUMENT

I “Life value” is not a recognized or recoverable item of economic damage in a
wrongful death case

At the default judgment hearing, Plaintiff presented testimony from Clyde Hiers as an

expert with respect to the Plaintiff’s economic losses. Among other things, Mr. Hiers testified to
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what he characterized as a loss of $417,046.00 for the “life value” of the Plaintiff’s decedent.
The “life value” assessment was likewise set forth in Mr. Hier’s report, which was introduced
into evidence by the Plaintiff. A copy of that report is attached heéreto as Exhibit C. Mr. Hiers
testified that he based the “life value” figure on authority set forth in two court decisions, the

South Carolina Federal District Court’s decision in McNeill v. United States, 519 F. Supp. 283

(D.S.C. 1981) and a New Hampshire Supreme Court case captioned Marcotte v.

Timberland/Hampstead School District, 733 A.2d 394, 143 N.H. 331 (N.H. 1999). In response, ST

Defense counsel argued that an award for the “life value” of the decédent is not a recognized or
accepted category of pecuniary damage in South Carolina in a wrongful death case, and urged the
Court to reject any damages based upon the “life value” argument. The Court subsequently
awarded Plaintiff tﬁe exact :amount of the pecuniary damages asserted by Mr.'Hiers, which
included the “life value” figure of $417,046.00.

The seminal case in South Carolina as to the damages allowed in a wrorigful death action

is Ballard v. Ballard, 314 S.C. 40, 443 S.E. 2d 802 (1994). In that case, the South Carolina

Supreme Court stated that a Plaintiff in a wrongful death case may seek recovery for damages
sustained by the decedent’s beneficiaries, including pecuniary loss, mental shock and suffering, -
wounded feelings, grief; sorrow, and loss of society and companionship. The case makes no
mention of allowing pecuniary damages based on a loss of the decedent’s “life value™. The
Defendant’s research has likewise failed to reveal any South Carolina case where the Court
allowed or recognized “life value” as being a recoverable category of pecuniary loss in a
wrongful death case.

The cases cited by the Plaintiff’s expert are not on point and do not provide a basis for a

“life value” award in a wrongful death case. The South Carolina Federal District Court case
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cited, McNeill v. United States, 519 F. Supp. 283 (D.S.C. 1981), is first and foremost not a

wrongful death case. Nowhere in that decision is there even any discussion of the permissible
damages in a wrongful death action. To the contrary, the McNeill case is a negligence case
wherte the court ruled that a living Plaintiff whose life expectancy was shortened due to an inj ury
was entitled to damages for the loss he would endure as a result of his shoxfened life span. S19F.
Supp. 289. The allowance of damages for the Plaintiff’s shortened life span was, jn other words,

based upon a personal loss to the Plaintiff himself. , ‘ - -

A personal loss such as the one discussed by the court in McNeill has no application in a
wrongful death case, as a wrongful death action is based not on personal losses sustained by the
decedent, but rather on the economic and emotional harm suffered by the decedent’s
beneficiaries. S.C. Code § 15-51-20; Ballard, supra, at 314 S.C. 41, 42 (damages recoverable for
wrongful death are the damages sustained by the statutory beneficiaries). Personal damages
sustained directly by a decedent priof to his death, for things such as pain, suffering, mental
anguish or loss of enjoyment of life, would instead only properly be asserted in a survival action:

Unlike actual damages in a wx:ongful death action, actual damages in
a survival action are awarded for the benefit of the decedent’s estate
rather than for the family... Appropriate damages in survival actions
include those for medical, surgical, and hospital bills, conscious pain,
suffering, and mental distress of the deceased.

Scott v. Porter, 340 S.C. 158, 530 S.E.2d 389 (Ct. App. 2000)[citations omitted].

Because only survival actions allow for recovery of a decedent’s personal damages, any

claim that the McNeill type of lost life expectancy damages should extend to a case involving a
decedent, as opposed to a living Plaintiff, would necessarily have to be asserted as part of a
survival action, not a wrongful death case. The Plaintiff in the instant case has not brought a-

survival action, nor was there any testimony or even argument introduced at the default damages
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2. There was insufficient evidence presented to_justify the Court’s award of
punitive damages

The Plaintiff a]leged at the damages hearing, without introducing any eyewitness testimony
or direct evidence to support her allegations, that the Defendant ran a red light and was speeding at
the time of the accident, and also that the Defendant did not have a valid driver’s license when the
accident took place, The Plaintiff further asserted that the Defendant pleaded guilty to an

‘unspecified citation received as a result of the accident. Defense counsel ;rgued that the conclusory
al]égations offered by the Plaintiff as to what she asserts happened in the accident, without any

eyewitness testimony or di.rect evidence to support hér allegations, was insufﬁciént to support an
award of punitive damages, or at the very least any significant award of the same. The Court
subsequently awarded the Plaintiff $200,000.00 in punitive damages in its default judgment Order.

While it is true that allegations in the Complaint as to liability are deemed admitted for
pﬁrposes of a default damages hearing, the lack of any eyewitness or direct evidence in this case as
to the Defendant’s actions fails to support an av;/ard of $200,000.00 to the Plainti'ﬁ‘".

The South Carolina Supreme Court’s decision in Gamble v. Stevenson, 305 S.C. 104, 406

S.E.2d 350 (1991) is relevant to the punitive damage issue in ltHis case, as it sets forth a number of
facfors that a Court may consider in any polst'-trial review of the merits of a punitive damage award

“by ‘ajl.lry. The factors set forth by the Suércme Court in Gamble are: (1).defendant’s degree of
culpability; (2) duration of the conduct; (3) defendant’s aware.ness or concealment; (4) the existence
of similar past conduct; (5) likelihood the award will deter the defendant or others from like conduct;
(6) whether the award is reasonably related to the harm likely to fesult from such conduct;

(7) defendant’s ability to pay; and (8) other factors deemed appropriate. Gamble at 305 S.C. 111,
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hearing to indicate that there was any conscious pain or suffering by the Plaintiff's decedent
following the accident with the Defendant. As such, the Plaintiff’s assertion of a claim for loss

of “life value” in this wrongful death case, based on the McNeill decision, is without legal

Justification and therefore the Court’s award of $417,046.00 for loss of the decedent’s “life
value” should be subtracted from the default judgment amount.
The New Hampshire case cited by the Plaintiff’s expert, Marcotte v.

Timberland/Hampstead School District, likewise has no bearing on this case whatsoever. First,

" as a New Hampshire case, it does not establish South Carolina law nor does it have any,
precedential effect on tﬁe South Carolina courts. Second, the Court in Marcotie allowed for
recovery of what it termed “loss of life” damages in a wrongful death case involving a child, but
only because the Court found that the New Hampshire wrongful death statute exprg;sly allowed
for recovery of such damages: |

The plain language of RSA 556:12 establishes that where the
decedent’s death “was caused by the injury complained of in the

LI 14

action”, “the probable duration his life but for the injury” may be .
considered as an element of damages in addition to the other
enumerated damage elements.

s st e L e N
Marcotte at 733 A.2d 400. The fact that New Hampshire’s statute expvress]y al lovx;s for _suéh damages
ha§ no bearing on what the South CarolinaAs.tatutes and case law provide to Plaintiffs in this state.
As previously noted, neither South Carolina’s wrongful death statute nor the cases applying and
interpreting that statute have established any right of recovery for pecuniary loss for the decedent’s

“life value”. For this additional reason, the Court should revise its default judgment order to remove

the $416,046.00 awarded to the Plaintiff for loss of the decedent’s “life value™.
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Applying the Gamble factors to the instant case, the evidence presented by the Plaintiff fell

far short of showing actions on the part of the Defendant indicating a degree of culpability that would
justify an award of $200,000.00 in punitive damages. For example, Defendant would assert that
there is a far cry between a Defendant who fails to stop at a light because he is momentarily
distracted, versus a Defendant who fails to stop at a light because he is heavily intoxicated. There
would also be a very significant difference between an accident caused by a Defendant traveling one
mile an hour over the speed limit, versus one traveling 50 miles an hour over the posted limit. While
the Plaintiff claims that the Defendant was speeding and ran a red light, she presented no evidence
to directly support those‘allegations, and as a result there is nothing before the Court which would
aid the Court in performing a meaningful analysis as to many of the factors described by the South
Carolina Supreme Court in Gamble. »

Based on the forgoing, the Defendant would request that the Court amend the default
judgment to remove the punitive damage award or, in the alternative, that the Court substantially
reduce the punitive damage award to -reﬂect tile lack of evidence to support the current amount

awarded.

3. The Plaintiff is not entitled to an award of interest added to the loss of income

At the default damages hearing, Plaintiff’s expert admitted that he added 3% interest to the
figures for the lost income pre and post trial. Hchver, he also admitted that all of his calculations
as to lqst wages assumed that all of the decedent’s income was required to pay ongoing expenses,
and that nothing remained for investment purposes. Defense counsel therefore argued that the
inclusion of 3% interest was inappropriate, as there was no evidence before the Court that any, let
alone all, of the decedent’s income would have becn available for any uses that would have earned

interest on those funds. By awarding the Plaintiff exactly the amount of pecuniary damages urged
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by Plaintiffs expert, the Court has evidently included the 3% interest in its calculation of the
Plaintiff’s damages.

As stated at the hearing, there is no legal basis upon which the Plaintiff’s expert can arbitrarily
édd interest to the putative lost wages, when there is no evidence that the decedent himself earned
such interest. Plaintiff’s expert instead agreed that his analysis assumed the exact opposite, namely
that there was in fact no opportunity for the decedent to earn interest because all of his wages were
utilized to pay the decedent’s bills and obligations. Defendant would therefore request that the
Court’s default judgment be amended to remove any amounts awarded to the Plaintiff for interest on
the decedent’s wages.

CONCLUSION
For all of the reasons set forth al.)ove, Defendant respectfully requests that the Court

reconsider and amend its default judgment Order in the manner and particulars herein described.

WESTON LAW FIRM, P.A.

Dated: /57, 9
3/ / : Jés?ph R. Weston, Esquire

P.O. Box 1992
Mt. Pleasant, SC 29465-1992
(843) 881-4995
.ATTORNEY FOR DEFENDANT ABEL

CRRTIFICATE OF SERVICE sy JIARTINEZ
This is to certify that I have served counsel for all parties in the - Ha’f"ﬂdfﬂf\.
forggGing matter with a copy of this pleading by: i

depositing in the U.S. Mall & copy of same in a properdy
addregs€d envelope with adequate postage thercon
O pdnd delivery to counsel

by facsimile and depositing in the U.S. Mail a copy of sams
in a properly addressed envelope with adequate postage thereos.

ms_f;ﬁ.i Et Mafch 2002
By
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Rule 11 Certification
The undersigned hereby certifies pursuant to SCRCP 11 that he did not consult with
opposing counsel prior to the filing of this motion as consultation could not be timely held and

would serve no useful purpose.

WESTON LAW FIRM, P.A.

Dated: ?/3//7,——
Joseph R. Weston, Esquire

P.O. Box 1992

Mt. Pleasant, SC 29465-1992

(843) 881-4995

ATTORNEY FOR DEFENDANT ABEL
MARTINEZ
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

) FOR THE 9TH JUDICIAL CIRCUIT
'COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631

) =
CYNTHIA D. BALES, as Personal ) , e = 4N
Representative of the Estatc of ) =% f‘% E2 -
FRANK R. BALES, ) E\D - % T

) B A

Plaintiff, ) FINAL JUDGMENT\ 92 = ‘'~
o5 =

) 2% T

V. ) a’é ‘é
. ) o

ABEL MARTINEZ MARTINEZ ) \
and the SOUTH CAROLINA ) Y
DEPARTMENT OF )
TRANSPORTATION, )

)

Defendants. )
)

THIS MATTER is before the Court on Plaintiff's Motion for a determination of
unliqudated damages following Defendant Martinez-Martinez’s default. A hcaring was
conducted before the South Carolina Court of Common Pleas for the Ninth Judicial Circuit on

- January 11, 2012. Attorncys for both parties werc present at the call of the case as was the
Plaintiff and Plaintiff’s witmesses. Also present was counsel for an alleged applicable uninsured
motorist carrier(s). The Defendant did not make an appearance. Following Defendant’s default,
Plaintiff requested this hearing pursuant to Rule 55 of the South Carolina Rules of Civil
Procedure for a determination of Plaintiff’s unliquidated damages. After hcaring testimony and
receiving evidence on the record, and for the reasons more fully articulated below, T determine
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against Defendant Abel
Martinez-Martinez. . '

~ FACTUAL/PROCEDURAL BACKGROUND

PlaintifP’s husband, Frank R. Bales, was killed as a result of an auto/motorcycle collision
that occurred on October 15, 2008, According to Plaintiff’s Complaint, Defendant Martinez-
Martinez disregarded a traffic signal, causing Defendant’s vehicle to strike and fatally injure Mr.
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served
upon Defendant Abel Martinez-Martinez on May 16, 2011.

Defendant Martinez-Martinez failed to file any responsive pleadings with this Court or
otherwise defend in this action. Plaintiff moved for an entry of default, which was signed
October 4, 2011, and asked this Court to schedule a hearing to determine and enter judgment
upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant’s last
known address and filed proof of the same with the Clerk.

W
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LAW/ANALYSIS

. In a wrongful death action, the decedcnt’s beneficiaries are entitled to recover all
damages, present and prospective, which are naturally the proximate consequence of the
wrongful act, including; pecuniary loss, mental shock and suffering, wounded feelings, grief and
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society,
including the loss of his experience, knowledge, and judgment in managing the affairs of himself
and of his beneficiaries. Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972). Decedent’s life
expectancy for purposes of calculating future lost earnings and damages must be determined
pursuant to S.C. Code Ann. § 19-1-150. In situations where the defendant’s actions show willful,
wanton, intentional or malicious intent, Plaintiff may also seek to recover punitive damages,
provided the plaintiff is able to prove such damages by clear and convincing evidence. S.C.
Code Ann. § 15-33-135.

Plaintiffs’ decedent suffered fatal i mJurles as a result of Defendant’s negligence. Plaintiff
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial
planner, and ccrtified forensic financial analyst. Mr. Hiers was qualified as an expert in lhe field
of economic loss calculation without objection.

Mr. Hiers testified that Frank Bales, the decedent, through his surviving beneficiaries,
sustained a present value economic loss of $1,502,166.00. Mr. Hiers lestified that this
calculation was based upon the present adjusted value of Mr. Bales® lost pre-trial income; lost
pre-trial fringe benefits; lost post-trial income; lost post-trial fringe benefits; lost anticipated
household services (based upon statutory life expectancy); and estimated life value (based upon
statutory life expectancy). Mr. Hiers also testified that Mr. Bales' historical medical costs and
personal income abated were subtracted from the total economic loss.

Mr. Hiers further testified that his estimate was on the conservative side. He stated that
income and benefits were calculated at a retirement age of 65 and were not adjusted to take into
account possible futurc promotions or increases in pay. The Courl finds Mr. Hiers’ calculations
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these
conclusions to a reasonable degree of professional certainty, using methods and calculations
generally recognized in his field.

Mr. Hiers’ economic loss calculation did not include any amounts for mental shock and
suffering, wounded feclings, grief and sorrow, loss of companionship, or deprivation of the use
and comfort of the deceased's society, including the loss of his experience, knowledge, and
judgment in managing the affairs of himself and of his beneficiaries.

The Court also heard testimony from Cynthia Bales, decedent’s wife and the
representative Plaintiff in this action. Mus. Bales testified that her husband’s death had a severe
and negative impact on her and their minor child. Mrs. Bales testified that she was having
trouble living life without her husband whom she referred to as her “soul mate.” She testified
that both she and her minor child were required to undergo grief and other counseling to deal
with the consequences of Decedent’s death. Based on this testimony, it is clear to the Court that
the Decedent’s beneficiaries have suffered a great deal of mental shock and suffering, wounded
feelings, grief and sorrow, foss of companionship and deprivation of the use and comfort of the
deceased's society.

Finally, because the Defendant is in ‘default, the Court must deem all allegations in
Plaintiff’s Complaint as admitted. Plaintiff has alleged that Defendant’s acts were willful,
wantaon, and/or reckless. Plaintiff has alleged that Defendant Martinez was driving without a
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valid license and that he dis-regarded a traffic signal at a high rate of speed, Accordingly,
Plaintiff argues she is entitled to punitive damages.

The Court has heard testimony from Decedent’s wife and her economic loss expert and
has received on the reco