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AN

RESPONDENT’S STATEMENT OF ISSUE ON APPEAL
The trial judge did not abuse its discretion in denying Appellant’s motion to withdraw his

plea under North Carolina v. Alford because Appellant told the trial judge he wanted to waive

" his right to a trial and any clain_i he did not understand the distinction between a guilty plea and
an Alford plea is not preserved for review and antithetical to Appellant’s expresg desire to
receive the benefit of the plea bargain without admitting guilt.

| STATEMENT OF THE CASE
Appellant was indicted by the grand jury. for Marlboro.County for first degree criminal
sexual conduct. He was represented by Delton Powers, Esquire, and Kirk Truslow, Esquire. On

December 12, 2017, Appellant pled guilty as indicted pursuant to North Carolina v. Alford, 400

U.S. 25 (1970). 'Honorable Roger E. Henderson sentenced Appellant to ten years’ imprisonment
suspende'd upén service of five years’ imprisonment and five years’ probation. On Deéember 13,
2017, Appellant filed a motion to withdraw his plea. Following a hearing on Appellar}t’s motion
for reconsideration on January 3, 2018, J u_dge Henderson denied Appellant’s motion to withdraw

his plea.



STATEMENT OF FACTS

During the plea proceeding, the prosecution explained the facts in support of the charges:
On August 15, 2014, Appellant Glover visited bVictim in Dillion. Appellant helped Victim buy a
new laptop and new clothes to start college the following day. On the way to the mall in
Florence, Appellant and Victim made a detour to a trailer Appellant owned in Marlboro County.
While at the trailer, Appellant sexually assaulted Victim. DNA evidence and other forensic
evidence indicated a sexual assault occurred. R. p. 11. Victim was unable to finish college due
to the ensuing trauma from the sexual assault. R. p. 19. Victim also continues to experience
traumatic episodes on the anniver'saryvof the assault, has trouble srﬁelling certain scents that
remind her of the assault, and is unnerved by the sight of the same type of car Appéllant drove .
that day. R. p. 19.

On December 12, 2017, Appellant appeared before the Honorable Roger E. Henderson to

‘plead pursuant to North Carolina v. Alford, 400 U.S. 25 (1970). R. p. 4. Appellant claimed

during the hearing he was not guilty. R. p. 12. HoWever, Appellant recognized that if the case
went to trial, the State’s evidence was substantial enough for a jury to find Appellant guilty. R.
p. 6. Ultimately, Appellant wénted to enter into the Alford plea, and Judge Henderson accepted
his plea. R. p. 14. Prior to the hearing, Appellant and his attorneys reviewed what an Alford
plea was, and Appellant signed an affidavit of a plea under Alford. R. p. 13. The trial court
accepted the plea. R. p. 12; After hearing about the various mitigating and aggravating factors,
Judge Henderson sentenced Appellant to ten years’ imprisonment'suspended upon the service of
five years’ imprisonment and five yeafs’ probation. R. p. 25.

On Januaryi 3, 2018, Appellant appeared again before Judge Henderson after filing a
motion for reconsideration of his guilty plea. R p. 33. Appellant claimed he did not know fhat

by entering into a gﬁilty plea under ‘Alford he would be waiving his right to a jury trial. R. p. 33.
2




At the onset of the hearing, Appellant’s counsel moved to be relieved because they previously.
certified to Judge Henderson they believed Appellar;t understood his rights and the significance
of an Alford plea. Plea counsel recalled they provided Judge Henderson a six or seven page
agreement they went t&ough with Appellant. Thus, the attorneys feit ethically unable to
continue as Appellant’s counsel during the reconsideration hearing. R. pp. 33-34. The trial court
granted the attorneys motion to be relieved. R. p. 36. At the reconsideration hearing, Appellant
claimed because he was never involved i'n a criminal proceeding before, he did not know what he
was agreeing to when he signed the plea. R. pp. 36-37. Appellant argued he thought he
understood but did not actually undefsitand, and claimed he was incompetent, presumably
because of his inexperience in a criminal pr(_)ceeding. R. p. 37. Judge Henderson noted during
the plea hearing, he fully reviewed the plea afﬁdévit and found “it was very thorough.” R. p. 37,
lines 10-23. Appellant claimed he did not know what he was signing. R. p. 37, lines 21-23.
Judge Henderson determined Appellant was an intelligent person at the plea hearing, and he was
satisfied Appellant understood the agreement, especially after the colloquy during which
Appellémt answered the questions appropriately. R. pp. 38-39. Therefore, the court denied

Appellant’s motion for reconsideration. R. p. 42.



ARGUMENT

The trial judge did not abuse its discretion in denying
Appellant’s motion to withdraw his plea under North Carolina
v. Alford because Appellant told the trial judge he wanted to
waive his right to a trial and any claim he did not understand

/ the distinction between a guilty plea and an Alford plea is not
preserved for review and antithetical to Appellant’s express
desire to receive the benefit of the plea bargain without '
admitting guilt.

On the day of the plea, Appellant told Judge Henderson he understood his trial rights and
that he was waiving them by pleading under Alford. Later, he claimed he did not understand he
would not have a trial. Judge Henderson chose to not all(l)w Appellaﬁt to depart from the truth of
his answers given during the Alford plea. This does not constitute an abuse of discretion.

STANDARD OF REVIEW

Once a plea of guilty is entered, the decision of whether to “allow withdrawal of the pleé

is left to the trial court’s sound discret\ion.” State v. Lopez, 352 S.C. 373, 378, 574 S.E.2d 210,

212 (Ct. App. 2002) (citing State v. Riddle, 278 S.C. 148, 292 S.E.2d 795 (1982); State v.

Mansfield, 343 S.C. 66, 538 S.E.2d 257 (Ct. App. 2000). A trial court abuses its power of

discretion when it commits an error of law or when there has been a factual conclusion without

any evidentiary support. State v. Price, 368 S.C. 494, 498, 629 S.E.2d 363, 365 (2006).
_“[S]tatements made during a guilty plea should be considered conclusive unless a criminal

inmate presents valid reasons why he should be allowed to depart from the truth of his

statements.” Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007).
Discussion
The basis of Appellant’s motion was his not-credible claim he thought he still was going

to get to have a trial. R: p. 36, lines 19-21. Appellant claimed he did not have a lot of education,



—

“but I got good. common sense.” ‘R.A p. 38, lines 8&0. Apnellant clainqéd-his misunderstanding
that he was forsaking trial was his main mist‘ake he madc that day. R.p. 38,> lines 8-10.

Now on appeal, opposing counsel claims Appeliant did not nnderstand the diffcrence
between an Alford plea and a guilty plea becaus‘erof his low education ievel and thé‘explanation :
by the judge he was not pleading g}lil’ty. This issue is not :presefved er review. V_Lgl)_p_c_z, (ﬁnding |
the ciaim that Lopez’s plea_ Was-in\}olnntary Bécause of language ba'nd‘ cultural barriers was not ‘
preservéd for reviewj. The appropr_iéte /.avenue of relief for this matter is an npplication for post-

conviction relief. State v. McKinney, 278 S.C. ‘107; 292 S.E.2d 598 (1982) (absent a timely

objebtion at the plea proceeding, the unknowing and involuntary nature of a guilty‘plea can be
attacked nnly through the more approprinte channel nf post-conviction relief).

Further, the claim the judge'd“‘repeatcglly” assured .Appellant herwas not p’leading-guilty is
misleading — Judge Hénderson méde tnesé -assurances only because Alnpellant was obviously
carefui to ensure that he was not making an admission of guilt at the procéeding, something that
clearly was iniportant to him.n O‘pposing‘ counsel’s argufnent about the unimportance of .the
distinction between an Alford plea and a guilty plea is cléariy at odds with her Client’é view — the
plea record indicates it \.Na's impnrtant to Appell'ant that he was not corn'pe‘lhled to make an
admission of guilt. | |

vInstead, Apnellant’s-claim dufing his motinn for reconsideration was that he thought he
was sf_ill going to have a jury trial. This issue seerns to have now been abandoned on a;ppeal.
However, at the plea hearing, Judge"uHenderson explained to Appellant his right to trial and to
compel the State to prove his guilt 'beyond a reasonable doubt to a jlify (one was already
sélected): - Judge Henderson also ‘explained to Appeqllant his r'ight: to confront witnesses and

t

present a defense to the charges, as well as the right to remain silent. R. p. 8. Judge Henderson



]

then asked Appellant, “Do yc;u understand that by’pleading under Alford you waive or give up
all of these rights?” R. p. 9, lines 11-12. Appellant aﬁswered, “Right.” He then agreed he was
giving up all those rights to enter the Alford plea. R. p. 9, lines 14-21.
At the motion hearing, Judge Henderson engaged in the following colloquy with
Appéllant:
The Court: I was satisfied you understood what you were doing.

Mr. Glover: But I still thought [ was gonna, get a jury trial.
[Tlhat’s what I thought.

The Court: Well, there was no statement at any point in time
during our colloquy that you would get a jury trial at all. I mean,
we were accepting an Alford plea.

\

Mr. Glover: Right.
The Court: Which meant that you were not going to get a trial. .
Mr. Glover: Right.
R.p. 39, lines 8-19.
Judge Henderson ruled as follows:
With regards to the motion for reconsideration, I’'m satisfied that
Mr. Glover entered into the plea agreement freely, voluntarily, and
intelligently. He entered his Alford plea before me freely,
voluntarily, and intelligently which I’ve already found previously.
and there was no problems with regards to the entry of that plea so
his motion for reconsideration is respectfully denied.
R. p. 42, lines 10-16.
Appellate argues that because he continued to claim he was not guilty at the plea hearing
and at one point told the judge he didn’t want to enter a guilty plea meant his entire plea was

invalid. However, after some apparent confusion seemingly due to his not libstening closely to

Judge Henderson, Appellant ultimately agreed he did want to enter into the Alford plea, telling



Judge Henderson, “Yes, I will go with what I’'m saying from the beginning, a plea under Alford.”
R. p. i3, lines 9-10. He also admitted to understanding all the claims and conditions of the plea
affidavit he signed. R. p. 13, lines 14-16. N(;te Appellant failed to designate.‘the plea affidavit.
This is fatal to his claim of error. Appellant has the burden of presenting an adequate record that

is sufficiently complete so that the appellate court is able to review the lower court’s actions.

State v. Knighton, 334 S.C. 125, 136, 512 S.E.2d 117, 123 (Ct. App. 1999).

Furthermore, during the plea heéring, Judge Henderson engaged in a lengthy colloquy
with Ap/pellant and explained to Appellant the rights he was waiving. R. pp. 7-9. Judge
Henderson specifically asked: |

The Court: ...do you understand these rights that you have?
Mr. Glover: I understand. |

The Court: Do you understand that by pleading under Alford you
waive or give up all these rights?

Mr. Glover: Right.

The Court: Are you telling me now, at this moment, that ybu are
freely and voluntarily giving up all of your rights in order to enter
this Alford plea?
Mr. Glover: Right. - , ' /
R. p. 9, lines 7-21 (emphasis added). )
The Court further asked Appellant if his attorneys answered his questions about the
affidavit, and Appellant admitted they had. R. pp. 13-14. The Court also asked the attorneys if
they believe that Appellant understood what entering into the Alford plea meant, and they said
they believed he did. R. p. 14. It is telling that defense counsel moved to be relieved at the

reconsideration hearing to avoid being part of Appellant’s frivolous motion. R. p. 4. Defense



counsel believed they would be in conflict because they had cértiﬁed to the court that Appellant
'knew what an Alford plea v;fas and they could no longer represent him in the reconsideration
motion or on appeal. Defense éounsel truly believed that Appellant knew what he was doing
when he pled under Alford during the plea hearing. R. pp. 4-5.

Therefore, Judge Henderso:n’s determination that Appellant pled freely and voluntarily is
supported by the record and he did not err in declining to set asidé Appellant’s plea under Alford.

CONCLUSION

For all of the foregoing reasons, the State respectfully requests that the judgment,
conviction, and sentence of the lower court be affirmed.
Respectfully submitted,
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