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II.

STATEMENT OF ISSUES ON APPEAL -

The circuit court erred in granting Résp_ohdent a new trial. There is -
no evidence in the record to support the court’s conclusion the

" State made an offet to Respondent in exchange for his testimony.

The co-defendant’s belief he could obtain a better deal if he

- testified is insufficient to constitute evidence the State had to turn
~ over. : : o ' -

LN

- To the extent the circuit court’s ruling can be read to have granted -
- the new trial on the remaining grounds raised in the motion for a

new trial, the court failed to make proper findings of fact and none

of the issues raised warranted a new trial.
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Respondent was indicted on charges of armed robbery, kldnapprng, conspiracy | to commit

STATEMENT OF THE CASE

t

armed robbery/kldnappmg, and eonsplracy to cornmlt grand larceny The jury found hrrn not
guilty on the consplracy to commit armed robbery/kldnapplng ‘The j jury convrcted him of armed
robbery, kldnappmg, and consplracy to commlt grand larceny ;Fhe judge sentenced Respondent _
to a total of twenty-five years in prison. On August 25,2014, Respondent filed a Motro’p for New
Trlal The circuit court granted. the motion by Order Granting New Trial filed June 1, 201 8. The
~ State recerved written notice of the Order on June 28, 2018 and filed a tlmely Notice aof Appeal '

‘on June 9, -2018. This brlef follows.
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STANDARD OF REVIEW

" In cr1m1nal cases the appellate court s1ts to revrew errors of law only and is bound by the o

«
I

. tr1a1 court s factual ﬁndlngs unless they are. clea,___

Tlly erroneous State v, W1lson 345 S C 1 5—6,

E , ._545 S.E. 2d 827 829 (2001) “A tr1al Judge has the drscretlon to grant or deny a motlon for anew’

trlal and hrs dec1s1on w1ll not be reversed absent a clear abuse of dlscretlon ” State V. Johnson{ ’

376 S. C 8 11, 654 S E 2d 835 836 (2007) “An abuse of d1scret1on ar1ses from an err'or of law '

_or a: factual conclusron that is w1th0ut ev1dent1ary support ” State V. II‘le 344 S C. 460 464 545’...
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‘}‘_,V‘A‘R‘GUMEN"[’T‘ L

Lo The clrcult court erred in grantlng Respondent a new trlal : _
.. There is no evidence in the record to. support the court’s _"f S
. conclusion the. State made’ an offer to Respondent in exchange- L
- for his testimony. The co-defendant’s “belief hé could obtain a~= "
. better deal if he- testlfied 1s 1nsuffic1ent to constltute ev1dence‘ g
the State had to, turn over s o !

o

The ,c"'ircuiti. court erred ‘in gr‘anting ‘a new ‘trial when there is'n0 ‘e‘viden‘Ce in the record

‘n'supportmg the conclusmn the State had reached a deal W1th Respondent S test1fying co-

Vdefendants The only ev1dence in the record was a plea offer was extended to one of the, co- L

' defendants and he turned 1t down The only other ev1dence presented showed the co- defendantl”“ o

hoped to obtam a favorable sentence and have charges dropped but never 1nd1cated! an actual '

b A

. deal was reached w1th the Sohc1tor S Ofﬁce As a result the c1rcu1t court abused 1ts drscretron in - »

: granting the“ne'w't.rial and, thi\s,Courtshould reinstate;_RespOndent’.s‘conv-ictions and sentences.
' 'Th.e' trial‘ COurtz"s order grants a nevv trial primari'ly;‘based :",on the State’s alleged failure to
'»drsclose a plea offer and negotlatrons to the defense The trial "court‘ found" tvvo disclosures
l _ ‘ : R

Ce rshould have been made 1) the 1n1t1al offer of thrrteen years to Evans whrch was rljected by

~+ Evans; and 2) “the drscuss1ons the sol1c1tor had w1th Evans and hlS attorney leadmg to Evan s

o be11ef “if he. test1ﬁed the State would present h1m a more favorable offer allowmg h1m to plead ’ T

)‘.

" fgullty to a non Vlolent offense 1nstead of to h1s or1gmal v1olent offenses » Wh11e not explalnlng

‘ the ba51s for 1ts mhng, ‘the, tr1a1 court appears to be relymg on. analysrs srmrlar to that of Brady v. " |

| a
‘ aryland 373 U S. 83 87 83 S. Ct 1194 10 L Ed 2d 215 (1963) and Glgho V. Umted States

, .

e . - . . i
Lo 405 U S. 150 153 92 S Ct 763 766 31 LEd 2d 104 (1972) e
Thus an 1nd1v1dual assertmg a rady vxolatlon must demonstrate the ev1dence was (1) .

L ' |
. "‘favorable to the accused (2) in the possessron of or known by the prosecut1on (3) suppressed by




i
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the State; and 4) materlal to the accused’s gurlt or 1nnocence or was 1mpeach1ng Kyles v. .
-

Whltley 514 US 419 419 115 S.Ct. 1555, 131 LEd2d 490 (1995) State v. Kenrlrerlv, 331

S.C. 442 453 503 S.E.2d 214, 220 (Ct. App 1998) (“[ ]Vldence is materlal only 1f‘there is a

reasonable probability that had the evidence been dlsclosed to the defense, the result of the

i
proce,edlng would have been- dlfferent. A reasonable .probablhty is a probability sufﬁ‘ment to
. N ’ ) N )

undermine confidence in the outcome.” (alteration by court) (quoting” United States v. Bagley,

473 U.S. 667, 682, 105 8.Ct. 3375, 87 L.Ed.2d 481 (1985)) (internal quotation marks omitted));
}

" see also, State v. Ariderson, 407 S.C. 278 287 754 S E. 2d 905 909 (Ct. App. 2014) 1

Tt is well estabhshed that an express agreement between the prosecutlon and a wrtness 1s

| possrble 1mpeachment materlal that must be turned over under Brady See Glgho 405 U S.at
i
154-55. In G1g110, the Supreme Court held that v“ev1delnee of any understandmg or agr]eement as

- to a future prosecution would be'relevantto his credibility and the 'jury was entitled td know of

it.” & at 155. The existence o.f a less formal, unWritten Aor' tacit a‘greement may also be isubject to
Brady’sdis'closure mandate. See e.g., Wisehart'v.. Da\}rs, 408 I%.3d 321, 323-24 (7th (%ir. 2005).
“But not everything said to a witness or 'to'his.'laW)./er must be disclosed. ... Some épromises;
agreements, or understandings do not need'to’be disc:losed;.}because they are too amb{guous; or

~ too loose or are of too marginal a benefit to the witness to count.” Tarver v. Hopper,' 169 F.3d

710,717 (11th Cir. 1999). '-; SR :

The Fifth C1rcu1t Court of Appeals acknowledged there is.no “Supreme Court de0151on
holdrng that the Sub_]CCtIVC behefs of the wrtnesses regardmg the poss1b111ty of future favorable |

b2l

' treatment are sufﬁment to trlgger the State ] duty to dlsclose under rady[ ] and Gi gh

' H111 V. Johnson 210 F3d 481, 486 (Sth C1r 2000) ‘A defendant’ s general and hopeful

. 2 i
expectatlon of 1en1ency is not enough to: create an agreement or an understandlng Collier v:

|
v . . !
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Davis, 301 F.3d 843 849 (7th C1r 2002) see- also Hudson V. State 277 Ga: 581 586(5) 591
|

~S.E2d 807 (2004) (“That [the w1tness] may have expected help for hlS cooperation does not

i

|
estabhsh that a deal or agreement was made between him and the State ? (Citation omitted ))

Further, ¢ [t]he (G 1glio ] rule does not addréss nor require the rd1sclosure of all factors vi/hich may
: _ ‘ o !
motivate a w1tness to cooperate. The s1mple belief by a defense attorney that his client may be in

|

a better position to negotiate a reduced penalty should he testify against a codefendanti is not an

agreement within the purview of Giglio.” Alderman v. Zant, 22 F.3d 1541, 1555 (11th Fir.l994). ‘
“The government is free to reward witnesses for their cooperation with favorable treatment in
K . . . . - i .

pending criminal cases without disclosing to the defendant its intention to do so, provided that it

i ’ o l
does not promise anything to\the witnesses’ p‘riOr to their testimony.” Shabazz v. Artuz; 336 F.3d

154, 165(2d Cir. 2003). Additionally, “Gigli does not requlre disclosure of rejected plea offers;
: |

the duty to disclose is dependent upon the existence of an agreement between the witness and the
! 0

{

government.” United States v. Rushing, 388 F. 3d 1153 1158 (8th Cir. 2004). i

The ﬁrst alleged Brady .and Glglio v1olat10n was on the basis of the State {failmg to
|

disclose the rejected plea offer. As the Eighth Circuit Court of Appeals explained, there is no

, _ 1
requirement to disclose a rejected plea offer. Logically, there would be no reason to disclose a

. i
plea offer which the witness .rejected. The reason Giglio requires disclosure is bdcause_the
witness is receivjing. something' in.eXchange for their testimony and the defendant is a:llo‘vved to
confront the witness on that possible bias or motive to lie. See e.g., Qigli_o, 405 U.S. at 154.
_‘ “When the ‘reliability of.a given witness may well be determinative of guilt or iri;nocence,’

‘
i

nondisclosure of evidence affecting credibility falls within this general rule [of Bradv] ), State

V. Gracely 399 'S.C. 363 731 S.E.2d 880 (2012) (ﬁndmg the av01dance of a mandatory
|

minimum as a result of prov1d1ng cooperatmg testlmony is critical 1nformation that a defendant

. ) . . :
6 . K 1 - . |



‘must be allowed to present to the Jury ”) Ina 51tuatron in whrch the w1tness specrﬁcally! dechnes o
' h -

' the alleged reward from the State 1t 18 1mpossrble to allege he 1s testrfymg on the basrs of an'

‘-agreement that is- not in effect Accordlngly, the tr1a1 court commltted an error of law in ﬁndmg

the State had a duty to d1sclose the reJected plea offer to one of Respondent s co- defendantsrl, . o

" The second ground for grantmg the new tr1al was the fa1lure to d1sclose alleged . ;
. !

drscuss1ons between the State Evans and Evans counsel The trral court does not ﬁnd the

drscuss1ons resulted 1n any type of agreement or understandmg lnstead he merely rﬁnds the' ‘
‘d1scuss10ns lead to a bellef by Evans that he would recelve favorable treatment in exchange for

: hlS _testimony'." .Signlﬁcantly, _during',.the rnotion-hearing,‘c'ounsel for Respon’de‘nt splecrﬁcally.‘

" acknowledged there is no evidence the State told Evéns what'to expect in return for testifying.

B :."She stated:

_ And on some. of the these recordmgs = and agam you know thls o
is Mr Evans’s perceptlon, Im not suggestlng that Mr. Taylorv'
‘or Ms. Whlte told him this, but i in one of . the recordmg he says -
ten years is the worst I'm lookmg at, it’s nonv1olent Thlrteen was
© my first offer, but then I'cut a deal and - if I cut a deal, I get
'.' nonvrolent You know, that s in several of the drfferent recordrngs

o '(lO/6T 18; R 507) (emphas1s added) The tr1al court 1nterjects “And that may be conversatrons
l

‘,that hrs lawyer is. saymg 1f you testlfy, maybe I can get you nine, and that doesn t mvolve the .

N N 4
State ki Counsel for Respondent the admrtted “Exactly, and that s - exactly And tha{t S why L

say l m not saymg that that s I m Just tellmg the Court what 1nformat10n 1 heard on the n
] recordmgs : (10/6T 18 R 507) The trral court never ﬁnds an- agreement exphcrt orl 1mpllcrt .
1 It should also be noted that the 13 year plea agreement wh1ch the State d1d not drsclose contamed no prov1sron'

P
. .,h e

regardmg the testimony of Evans agdinst Respondent It. was merely a plea offer to av01d trial ahd not one . ’ .

' contingent upon his. testrmony (10/6T..4; R 493). - . |- :
"2 The audio- recordmgs demonstrate exactly: what Respondent s counsel 1ndrcated Evans had a.belief he would be
obtaining a better sentence but there wasno promise. -madé and no agreement in-place in exchange for hrs testimony.

" 'The audio recordings were not made;an exhibit but were clearly before the trial court, for consideration i m ‘making its

* ruling. (10/6T 8; R. 497) Addmonally, the court referenced the recordmgs in its rulmg (Order for New ‘Trial p 2

R. 527) r < : e :




“existed between the State and Evans Wthh exchanged his testimony for l1ghter charges and

'sentencing. Instead, he found merely “discussions” had occurred Which lead to Evans’ belief he
would receive lighter sentence and charges. (Order for New Trial, p.2; R. 527). Thesei p0551ble
l

dlscuss1ons or Evans’ beliefs about what he might receive or a benefit he might get by testlfying,
. f 1

‘ ‘are clearly 1nsufﬁ01ent to require disclosure. under either Bradv or Giglio. Accordingly, the trial
S
court erred in ﬁnding anew’ trial warranted under these c1rcumstances e l :

To the extent the tr1al court s Order granting a new trial is based on allegedly false
o o

testimony by Evans’, nothing in the record supports the conclusron Evans testiﬁed falsely At
I

Respondent s trial, Evans was- _asked -whether he had been promlsed any: deals to testify He
: mdicated he did not have a deal to testify (T. 218 R. 231). This was an entirely honest response

' J
" Even if one considered the rejected plea offer a deal, 1t was not contingent in any way on

Evans providing testimony against Respondent. Further,_while it is clear from the record that
Evans hoped and believed he wOuld receive a beneficial sentence as a result of his cooperation;
there was no Id'eal;_or ‘promise;in eXchange for his testimony. : As a result; there is siirnply no
evidence in the record to _support av‘c’onclusion‘ that_Evans presented false testimo-ny by indicating
.he did not have a dealin exchange for hist testiirno.ny.: S | S ‘, o ; C “
: Accordinglyv, the trialt court :‘abused 1ts discretion in granting. a new trialbasied on the -
State’s failure to turn over evidence of a rejected plea offer, discussions with Resporfident, and
: S
. the Respondent’s belief he would receive a benefit for testifying. None of these are,rjequired, to
be-disclosed under existing case law. 'Further, there are simply no facts in the record- :to support
— _ : - |

. the trial court’s conclusions regarding the need for a new trial or the basis of a 'new trial.
_ 3y _
Finally, any 1mproperly suppressed evidence was not material because Evans"testimony ‘

-was not the sole testimony linking Respondent to the crimes. Testimony by both the v1ct1m and -
, [

i e e ot
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anothef co-defendan‘[l.'place'd Reépqﬁdéﬁt as dne_d:f: fhé four th were directly" ihvol\éed‘ in thé
armed robbery “and kidnapping. (T: 137:139; 145-146; R150-152; '_158-'1'59). Even if the
. testimqny would hayc\ been impéai‘ching andishould vhavev been d};sclosed, it would hot reasonably :
have impacted the outcome of the trial beCaﬁ;e of the other. testimony iﬁ the record. " |
Acco.r\(?-in.gly, this Court sh’o_ul-‘d'ﬁnd' fhet:‘/trial. court abus‘ed ‘its"disc're'tAion iﬁ granting a new

trial. First, th‘e‘ trial cc’jurt"c'orrllmitted‘ ah_-érror of law 1n ;ﬁ'r‘ldihg' a rejécted pleé offer and
discussions h;_xd to be tur;ned‘ oVer';" Secor}é', there is no ev,idenc'e m the geéord to support the
conclusion any deal or other urid_erstandingl h;d b.een re’:ached‘ wiiich should have becﬁ turned -
Jover. Finéll'y',v-even if 4the informati(;n slh'oulld :have: been‘tui'rr‘xed c')vér, it Was not- r‘riateri:a.l. iﬁ light
of the other evidence in the récordvdi:rectly"C(»)r'l‘ne’étimr‘l:g: Ré‘sp‘ondent'tobfhe g:,rirlnle.3 -

N L . ; - . Ce

3 To the extent the Order can be read to address co-defendant Nicholson, there was no discussion at the hearing nor-

- any evidence presented indicating a deal -existed ‘in- exchange for Nicholson’s testimony.. The only evidence
presented was his ultimate charges and sentence: - Without more, there is no evidence. in the record to support the
trial court’s. decision and the grant of a new trial, if on this basis, was an abuse.of discretion. See Bell v. Bell, 512
F.3d 223, 247 (6"Cir. 2008) (finding where no agreement existed favorable treatment need not be disclosed).

g
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II. . To the_extent the circuit court’s ru'ling can be read to have
o granted the new trial on the remaining grounds raised in the -
“motion for a new trial, the court-failed to make proper findlngs )
of fact and none of the issues raised warranted a new trial. =
The trial 'cOurt’s ruling could be construed to include'a grant' of a 'new tr,ial_on several
addltlonal grounds orlglnally ralsed in Respondent s motlon for a new trial. None of the grounds
"‘_'_ralsed support a grant of a new trial, Therefore th1s Court should find the trial court erred in .- :
-5 . “ . . [ ‘. N N )
. granting anew trial. .~ ' oL s
In hrs Motron for New Trlal Respondent malntalned several addltronal grounds for a

grant of a new trial. He malntarned in addrtlon to the claims related to deals being « offered to co-

- defendants whi‘ch were not.disélosed ’the, trial cou'rt should' order a new trlal because ; l‘) he did

© not have a pretrral Nell V. B1ggers4 hearlng regardlng co- defendant Nlcholson selectmg
Respondent ] p1cture off of a mugshots page 2) v1olat10n of rady and Rule 5 for falhng to :
prov1de 1nformatlon about Nlcholson S 1dent1f1cat10n of Respondent from mugshots com; 3) the

trial court allowed the victim to 1dent1fy Respondent in trial even though pre—trral he had
/- .

- excluded the i'dent_iﬁcation;’ 4) trial court allowed a joint; trial with, a co-defendant; and 5) the
jury heard testimony regarding Respondent’s arrest in Georgia.
. The trial court’s Order states: .

Mr. Brown also argued he should be granted a new trlal
because there was. 10 pretrial Neil v.. Bzggers hearing, additional
. rhaterial evidence ‘was: w1thheld there was improper witness
- identification durrng trial, and thie jury heard 1mproper testimony -
about Mr. Brown’s criminal history. '
IR The Court grants Mr. Brown’s motion for a new trial based
" -on the foregorng and the evidence and arguments presented in the
: motron for a new trial and subsequent hearing. :

‘ Neil-v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed. 2 401 (1972).
| TR 10 B



1

(Order for New Trral p 3 R. 528) If the tr1al court s determlnatron is on the bas1s of any of the

above grounds alleged thrs Court should remand to the trral court for the court to make actual

~ fact ‘ﬁndings»and to conduct pr0per analysis.‘ WrthOut'«knowmg_) the specific grounds for the grant

of the new trial as it relates to each of these issues, the State will address the merits of each of the

“additional cldims to the best of its abilify below. -

\

Nellv Blggers » . : ‘ Co /

Respondent marntalned the trial court erred in fallrng to have a pre-trial Nell v. Biggers

. hearing regarding co-defendant’ Nicholson?s identifrcation of Respondent on the mugshots.com -

website. A hearing is required when a defendant challenges the admissibility of a lwitness’s

identification. See State v. Wyatt, 42’1-s.c. 306, 310, 806 S.E.2d 708, 710 (2017) (citing

Bi gger 409 U.S. “at. 198- 200) Most 51gn1ﬁcantly, however the partres and trial court had

t

srgmﬁcant discussions durrng tr1al once thlS 1nformat10n arose Counsel for Respondent made -

several motions, including a motion” for mlstrlal, whrch were-'denred. The trial court specrﬁcally
offered to allow additional questioning of Nicholson to satisfy Respondent’s request for a Neil v.

Biggers hearing. _After discussion, and a meeting with law enforcement involved in the

. . . . PRI

determ‘ination of Respondent’s real narne, the court specifically asked’ if. Respondent wanted to"

call Nicholson- or needed t6 have him testify'regarding'jthe use of the website. - Respondent’s’

counsel waived the offer by the trial court'_‘indicating “[ think the information from Officer Lewis

is sufficient.” (T 349; R. 362).

Counsel was spec1ﬁcally offered the ab111ty to- questlon law enforcement and N1cholson o

. regarding the procedure used for the . determrna‘uon of Respondent s real name. Counsel

sp'eciﬁcally rejected the offer 1o track down and "questionNicholSon indicating it was not

7

3 Initially, the tr1al court-made no factual findings or reached any conclus1ons of law specrﬁcally addressmg any of
the above grounds for a new trial or its reasons for granting'a new trial..
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‘ necessary (T.344-349; R. 357 362) As a result the tr1al court abused h1s discretron in granting

1

a new trial on this ground because Respondent was g1ven the opportunity to specrﬁcally question

Nicholson in what would amount to a Neil v. Biggers hearing and specifically declined.® .

¥

Further,'there is no doubt that a Neil v.’Biggers hearing would have resulted in the
adrnission of the identification. First, Nicholson was shown a'website with nu_rnerous photos,
with the only identifying inforrnation being the person’s real name——which he‘did not know for
- Respondent. (T.296; 299' R.309; 312). Out of the rnany photos, makiné it much less suggestive'
than even a normal lineup, he picked out Respondent Additionally, he spent 4-5 hours with'
Respondent ina vehicle and throughout the day Certainly even if the 1dent1ﬁcation could have.
been unnecessarily suggestive under the totality of the c1rcumstances there was no substantial
‘ likelihood of misidentification. See B_ggg 409 u.S. at 198 99 (setting forth a two-part 1nqu1ry
to determine the adm1551b111ty of an out of-court 1dent1ﬁcat10n first, a court must determine‘
'whether the 1dent1ﬁcat1on process was unduly suggestive next it must determine whether the

1dent1ﬁcat1on under the totality of the c1rcumstances was. nevertheless reliable such that there

“was -no substantlal likelihood of m151dent1ﬁcation) Manson v. Brathwalte 432 U S 98 ll4 .

(1977) (factOrs to consider in the totality of the clrcumstance_s ~analysrs 1nclude “opportunity of -

the witness»to view‘the crirninal at the time ‘;of the crirne,vthe witness"l d‘egree';o‘f' attention, the
accuracy of his prior description of the jcriminal, the level of, certainty demonstrated- at the
confrontation, and the-time between the- cri.'rne,,and the confrontation.”)v. Accordingly,' evenif the
Vtrial court 'concluded_‘the identification usingrnugshots.conr\yas unnecessarily suggestive, the
court erred in finding a new trial was_proper because there is no-evidence to suggest that the

identiﬁcation was not otherwise reliable.

6 While a Neil v. Biggers s hearing usually occurs pre- tr1al there is no requrrement that it occur pre tr1a1 As a result,
a hearing immediately upon learning -of the photo 1dent1ﬁcat10n would have been sufﬁc1ent had Respondent’s
counsel taken the court up on its offer. '

12



Mugshots.com

Respondent next contends the'State ;failed to disclose .evidence regarding the use of

" mugshots com and the picture selected from mugshots com prior to trial. Initially, 'it should be )
noted the State did explain the process used to Respondent s counsel Also, all 1nformat10n ‘was

‘turned over .durm‘g trial in plenty o-f time to be used ‘by Respondent. Finally, as di‘scussed above,

| the picture was relevant to a_ideterrnination of whether t_he' identiﬁcati()n"by Nicholson was .

reliable and Respbndent spec1ﬁcally waived any Ne1l V. Biggers hearing

In Brady, |the Umted States Supreme Court held “the suppressmn by the prosecution of

evidence favorable to an accused upon request Violates due process where the ev1dence is
material either td"g-uilt or to’ punishment, irrespective of the good- faith or bad faith of the - -
‘ prosecution.” Brady, 373 U.S.'at 87 The S,outh Carolina Supreme Court has found: “A. Brady

claim is complete 1if the accused can demonstrate [€)) the evidence was:favorable to the accused, .

(2) it was in the possessron of or known to the prosecution (3) it was suppressed by the

' prosecution, and (4) it was material to gullt or punishment ” Sheppard v. State, 357 S.C. 646,

659, 594 S,E.2d 462 470 (2004).

- “In determi ining the materiality of nondlsclosed ev1dence this Court will consider 1t in the

i
context of the entire record.” State v. Gathers 295 S. C 476, 481 369 S.E. 2d 140, 143 (1988)

[

“[E]vidence. is m;aterlal only if there is a reasonable probabihty that had the ev1dence been ‘

d1sclosed to the defense the result of the proceeding would have been different. A reasonable

probability’ is a plrobability sufﬁ01ent to undermme conﬁdence in the outcome.” United States v.

Bagley 473 U.S.|667, 682 (1985) State V. Kennerly, 331 S.C. 442, 453, 503°S. E2d 214 220

(Ct. App. 1998). ';ThlS Court in Kennerly further explained: “In a Brady analy51s, information is

"not deemed ‘material’ if the defense discovers the information in time to adequately use it at .

13




trial.” Kenn erly 331 S.C. at 453 503 SE2d at 220 see also Statev Moses 390 S.C. 502 517
1702 8. E2d 395, 403 (Ct. App. 2010) (“Evrdence is not’ cons1dered materlal’ 1f the defense

. discovers the information in trme- toadequately use it at trral;”).’Further, “[t]he lack of demand .

. [of a continuance] is often taken as strong, evrdence that the dlscovery v1olat10n has not been

‘ prejudrcral ”S Wayne R LaFave et. al, Cr1m1na1 Procedure § 20. 6(b) (3d. ed. 2010) see-also also ’

- Gorham V. ‘Warnwrl ght, 588 F.2d 178 (5th Cir. 1979) (denymg the defendant’s mrstrlal motron‘

‘and holding the defendant was not prejudrced by the prosecution’s’ fallure, to turn over certarn
reports prior to trial because although defense counsel requested and recerved a ten minute
N recess to revrew the new ev1dence he did not request a contrnuance) State V. Dav1s 309 S.C. 56

419 ~S.E.2d‘ 820 (Ct. App. 1992) .(the:trlal court’s failure to ‘suppress evidence of ‘a defendant’s

oral statements because the prosecution did not disclose” the statements pursuant to Rule 5,

- SCRCrimP, despite a timely request for them upheld where the defendant was permitted to view

and copy the prosecuti_on"s file and did not request a continuance ot recess to review the

- prosecution’s file). L a

{

_During the discussion. relevant to ‘the mugshots.com identification of Respondent by .
Nicholson, the State argued Detective Brooks had communicated with Respondent’s counsel -

regardrng the means of 1dent1fy1ng Respondent ] real name and creatmg the actual lrneup which

was used by Evans to prck out Respondent (T.322-323; R 335- 336) Addrtlonally, the State

1nd1cated they had nothmg in therr ﬁle “other than the prcture that was provided-to [Respondent s

counsel] that says mugshots com. ” (T 326 327; R.339- 340) Respondent s counsel 1nd1cated she

-was provrded 1nformatron about Respondent s arrest in Georgla as well as provrded the p1cture

generated as a result of the conversation“;b‘etween Nichoison and Detective Lewis looking at

mugshots.com. (T.336-337; R.349-350). -

14
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Addxtlonafly, the 1nformatron was not mater1al 1n that ther‘e 1s no reasonable probablhty‘ A

- that had the ev1dence been drsclosed to the defense (more than it already was by the State) the
,result of the proceedlng would have been dlfferent Addrtlonally, Respondent recelved the;';* '
1nformat10n in durmg the' proceedmg and had t1me to.use the 1nformat10n As dlscussed above

ReSpondent was ableto talk_‘;;wrth the’ det"ec,t_lve,._lnvolyed‘ and: decrded not to pursue'the issue any..

further. It iS- hard 'to'. c'ompr'ehendf ‘,how‘the:'vmbg‘shots,com information'.wa55 material if L

‘}Respondent S counsel chose not to act on 1t when glven the opportumty by the Court ‘

- Accordlngly, if thrs argument formed a basrs for the grant of the new tr1a1 the tr1a1 court abused

its discretion. S R e Lo 3

a8 Vlctlm S Identlficatlon

| The tr1a1 court abused 1ts d1scret10n to the extent 1t granted a new tr1a1 based on the j

oo

- vietim’s 1dent1ﬁcat10n of Respondent at trlal Respondent specrﬁcally opened the door to the

«.;

mtroductron of the testlmony 1nd1cat1ng the V1ct1m was able fo actually 1dent1fy Respondent

<’w.,.,

Durlng her cross-exam1nat1on'of.the"V1Ct1m' Resp'ondents counsel asked: .

Q. kaay A couple of more questlons about M. Brown At
one point you were’ shown a lineup that 1ncluded a picture. - .
s of Mr: Brown.. Were you able to prck h1m out as one who' 1
was involved in thls cr1me9 R : '

No, ma‘arh. o SR
_~And you re not able to 1dent1fy h1m in. the courtroom .are
~you?: A R
- Now, Tdo. R

But you: dorit know that that s, but you cant 1dent1fy h1m as
‘one who was; is that correct‘7 : .~ :
© o Say that aga1n7

> o op

'(Aln-.‘



(T 137-138; R 150 151). Counsel for Respondent then 1mmed1ately changed the subJect of her
questlonlng to Wthh door the v1ct1m 1ndrcated he got out of a the convemence stat1on where the
k1dnapp1ng ended (T 138; R 151)

The State on re- d1rect followed up on Respondent s questlonmg

' "Q. I just want to, you dldl’lt really get a chance to answer. Ms,
Lo Merrill asked you, you couldn't have said, you couldn't”
identify the person that was in the car that night in-the
courtroom, could you? Can you identify anybody in the
courtroom today that was in the car that ni ght‘7 '
Now, I can. - - c

- Who is it? _

. It's Corey Brown.

Can you point him out?-

- The guy in the brown shirt.
What was he doing-in the car?
He was driving. '

POPOPO>

(T. 138 139; R.151- 152) Counsel for Respondent clearly opened the door to the State’s
, testlmony She spec1ﬁcally asked about h1s ablhty to 1dent1fy someone in the courtroom and
then changed the subject before the Vlctlm was able to explaln (T 142 143 R 155 156). The;: )

- State had a rlght to follow -up on Respondent s quest10n1ng See State V. Rob1nson 305 S.C. 469,

474, 409. S E 2d 404 408 (1991) (“[Because] appellant opened the door to this evrdence he

cannot complaln of prejudice from its’ adm1s51on ”); State v. Sullrvan 277 S C 35, 282 S.E. 2d

838 (1981) (appellant cannot complam of prejud1ce from adm1ssron of ev1dence 1f he opened the,

door to 1ts admrss1on) State V. Beam 336 S C: 45 52—53 518 S E.2d 297 301 (Ct. App. 1999)_ '

,(statmg an appellant cannot complam of preJudlce resultmg from adm1551on of evidence to which .

he opened the door) Accordlngly, the tr1al court clearly abused l'llS dlscret1on to the extent he

.granted the rnotion for a new trial based on thlS identification.

y. -
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| Jomt Trial

The trral court clearly erred in grantlng a new tr1al to the extent he d1d based on the
argument it was error to hold a joint trial wrth Respondent and a co-defendant. Respondent-
asserted bemg tried Jomtlvarth J ohnson who was tried in his absence, preJudlced Respondent

Telhngly, Respondent never moved t0 ‘sever the.tnals or complalned about belng trredv
jointly with Johnson even afte‘r JohnsOn falled to.show. Most tellmgly, in his motion, he
'acknowledges ““Mr. Brown’s counsel erréd in not making a motron to’ sever his trial from :
Codefendant Johnson partlcularlyvln hght of Codefendant Johnson s fallure to appear for- tr1al ”
This is a matter ‘that is approprlate for a PCR- hearrng, but not for a motion to grant a new tr1a1 '_
An issue cannot be raised for the first t1me ina motron for a new tr1a1 and it was error if the trlalv ‘

court relled on thlS issue to grant the motlon for a new trial. See e.g., State V. Holmes 320 S. C

259, 266, 464 S. E.2d 334, 338 (1995) (new tr1al motron may not be used to raise an issue for the

first t1me)'f McGee v. Bruce Hosp. Svst., 321 S.C. 340, 468 S.E.2d 633 (1996) (an issue may not

'be raised for the ﬁrst time in a. motron for a new trlal), State V. Spears 393 S.C. 466 4717, 713 ‘

S. E 2d 324, 329—30 (Ct App 201 1) (ﬁndmg issue of severance not properly preserved when not

. raised to and ruled upon durmg trial).

-Mention .of iArrest" 3

Any mention of anv arrest'- was .not s_ufhciently. prejudicial to warrant the grant' of a new
trial.  The mention began as a passing reference to. how law enforcement was able toiobtain '
| Respondent’s real name and not Just hnow hrs nickname_. Respondent"s counsel then expanded

the discussion of the arrest, not the State.

17



At trial, a discussion ensued between Respondent’s counsel and Detective Brooks
‘ regardingthe sequénce of events leading'to Evans identifying Respondént in a lineup. After
'some confusion, Detectlve Brooks explalned

. All right. To the best . of my recollectron it was during the
interview with Mr. Evans, which as you referenced is on July 30th,
“that he acknowledged the suspects that he only knew them by their
‘nicknames. Part of what I requested of him was as he spoke with"
family members to try to learn their real names. Evans later told
-me that he'd spoken with. his mother who had indicated to him two
" things. One was that she believed C-Lo's real last name was Corey
Brown. And two, that he has been arrested recently followmg this
incident. : :

. (T.290; R303) After this, Respo.ndent’ls eounsel sought to clarify who was arrested and.
Detective Brooks 1nd1cated Respondent Counsel then contrnued with the Cross- examlnatlon of
- Detective Brooks: .

That was her hehef"?

- Q |
LA That's what she told Shadarron Evans was her bellef
Q. Butthat wasn't actually true, was it?.
A. It was completely truthful.
i Q.- 'Mr. Brown was not in custody? -
A. He was in custody in Georgia.
Q. After he was arrested for these warrants, correct?
CA. : . No, ma'am. As I recall, somewhere around the same time,
' he "was arrested in Georgia-in a completely unrelated -
- ,mcrdent I believe he made bail and was released. He could
have remained 1ncarcerated I'm not sure, but that led us to
the identification of Mr. Brown: )
Q. So youre the investigator on this case. Do you know the
circumstances behlnd Mr Brown being plcked up in
Georgra‘7 ' o :
‘A. " No, ma'am; I don't..

\

- (T.291; R304) ‘The d1scussron contlnued wrth questlons about what information - Detective
Brooks found which lead himi to believe Respondent had been arrested and then the information
about mugshots.com sur'faeed.':(T.,_29;1_-2_9~4; R. 304-307). All as a result of Respondent’s

counsel’s continued questioning about ‘the  arrest. Because Respondent™s counsel brought out

18



‘much of the 1nformatlon about the arrest he cannot now complam of prejudrce from his own

conduct See State V. Sawyer 409 S. C 475, 479 n 2, 763 S E. 2d 183 185 n.2 (2014) (“It is

well- settled that a party cannot complarn of an error it 1nduced ”) State V. Stroman 281 S.C.

508, 316 S. E2d 395 (1984) (defendant cannot complam of an -error induced by h1s own

conduct) State V. Carlson 363 SC 586 595 611 SE2d 283, 287 (Ct: App 2005) (“A party

~cannot complain ofan error Wthh h1s own conduct has 1nduced ”)

Additionally, any ment1on of the entlrely unrelated” arrest in Georgia, even after
Respondent’s counsel continued‘ questioni'ng, were_merely vague references which could not

'have prejudiced Respondent See €.2., State v. Rob1nson 238 S.C. 140, 119 S.E.2d 671 (1961)

overruled on other grounds by State v. Torrence, 305 S. C. 45, 406 S.E.2d 315 (1991) (Court

_ernphasrzmg that, even if the testimony created the inference: in the j jury's mind that the accu_sed 4
‘had committed another crime, the State never attempted to prove the accused had been convicted

of some other crime); State v. Thompson, 352 S.C. 552, 561, 575 S.E:2d 77, 82:(Ct. App. 2003)

(“[A] Vague reference to a defendant s prior cr1m1nal record is not sufficient to justify a mlstnal

where there is no attempt by the State to introduce evidence that the accused has been convicted

of other crimes';”); State v. Mannin'g,‘4g00 S.C. 257, 269-70, 734 S.E.2d 314, 320 (Ct. App. 2012)
-(holding a single .reference to a severed charge'di‘d not constitute sufﬁclent prejudice to warrant a
" mistrial). As a result the trial court erred in granting a new trial on this 'ground.

Becausé none of the grounds ra1sed were a proper bas1s on which the trial court could
grant a new trial, the trial court abused its drscret1on This grant of a new trial should be reversed

and Respondent-’s convictions ‘and sentences reinstated.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the decision of the circuit
court granting a new trial was an abuse of discretion and should be reversed. Respondent’s
convictions and sentences for armed robbery, kidnapping, and conspiracy should be reinstated.’

Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.
Senior Assistant Deputy Attorney General
S.C. Bar No. 15608

w pMZZ

William M. Blitch=Tr.

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR APPELLANT

February 26, 2020

7 In the alternative, if this Court finds the trial court did premise its decision on any of the enumerated grounds listed
in Issue II above, this Court could remand for specific findings of fact and conclusions of law supporting that grant.
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