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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Gerald Bernard Haltiwanger, Jr.,

Applicant,

V.
State of South Carolina,

Respondent.

2017. The State submitted its return and partial motion to dismiss on October 2,2017. On October
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28, 2019, an evidentiary hearing into the matter convendd at the Richland County Courthouse

before this Court. Applicant was present and represcnted by Christopher Leonard, Esquire.

Assistant Attorney General Samuel L. Key represented the State.

Applicant and his brother, Jonathan Sterling, testified at the hearing.: Additionally, Mark

Sawyer and Patrick Sharpe, Applicant’s trial counsel, testified at the hearing. In his PCR

application, Applicant alleged ineffective assistance of counsel, alleging: (a) counsel failed to

locate, interview, and subpoena crucial defense witnesses; and (b) counsel failed to properly

develop a defense in the case, including self-defense. From the evidence presented at the PCR

hearing, Applicant’s allegations conformed to: (1) whether trial counsel was ineffective for failing

to introduce Jonathan Sterling’s statement made to law enforcement regarding the incident as a

statement against interest pursuant to Rule 804{b)(3), SCRE; and (2) whether trial counsel was

ineffective for failing to seek pretrial immunity pursuant to the Protections of Persons and Property

Act, when trial counsel sought a jury instruction on immunity under the Act during the charge

conference.



At the close of argument on the issues presented to the Court, Applicant provided the Court
State v. McDonald, 343 SC 319, 540 S.E.2d 464 (2000), and State v. Terry, 339 S.C. 352, 529
S.E.2d 274 (2000), in support of his position on the Rule 804(b)(3) issue. The State requested
leave to research and respond to the Rule 804(b)(3) issue b.ecause the issue was not specified until
the evidentiary hearing. This Court granted the State and Applicant ten days to provide the Court
with any additional information supporting each parties’ respective position. After reviewing
Applicant’s proposed order granting relief, the State’s memorandum in support of denying relief,
the entire record, and the testimony presented, this Court finds Applicant has failed to establish
any constitutional deprivations that would entitle Applicant to relief,

1. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment 6f the Richland County Clerk of Court. In his original PCR application,
Applicant presented two different sets of charges and sentences for consideration.

First, in December 2009, Applicant waived presentment to the grand jury for the charge of
assault and battery of a high and aggravated nature (2009-GS-40-8567). Applicant further waived
presentment to the grand jury on criminal domestic violence of a high and aggravated nature (2009-
GS-40-2678) and criminal domestic violence, first offense (2009-GS-40-1 1882). Laura Kris
Hines, Esquire, represented Applicant. Assistant Solicitor Sasquisha Octavia Tobin prosecuted the
case. On January 7, 2010, Applicant pleaded guilty as indicted to assault and battery of a high and
aggravated nature and criminal domestic violence, first offense and to the lesser included charge
of criminal domestic violence, first offense before the Honorable J. Michelle Childs. Judge Childs
sentenced Applicant to ixﬁpn’sonment for time served for both criminal domestic violence counts
and six years for assault and battery of a high and aggravated nature provided that upon the service
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of one year, the balance is suspended with probation for two years. Applic?.nt did not appeal his
conviction or sentence. |

Additionally, in October 2012, the Richland County Grand Jury indicted Applicant for
murder (2012-GS-40-05298). Mark Sawyer, Alicia Dyer Goode, and Patrick Sharpe, Esquires,
represented Applicant. Luck Campbell, Megan Walker, and Sandra Vriesinga prosecuted the case.
On November 12-18, 2013, Applicant proceeded to trial before the Honorable Diane Schafer
Goodstein. The jury found Applicant guilty as indicted. Judge Goodstein sentenced Applicant to
life imprisonment. Applicant appealed.

Chief Appellate Defender Robert Michael Dudaek and Heather Vry Scalzo, Esquire,
perfected the appeal. The Court of Appeals affirmed Applicant’s conviction on April 13, 2016.
State v. Haltiwanger, Op. No. 2016-UP-175 (S.C. Ct. App. filed April 13, 2016). The remittitur
was returned to the circuit court on May 11, 2016.

Applicant untimely challenged his January 2010 guilty plea but timely challenged his
November 2013 jury trial by commencing this PCR action on March 24, 2017.

11. Issues Presented at the Evidentiary Hearing

1. Whether trial counsel was ineffective for failing to introduce
Jonathan Sterling’s statement made to law enforcement regarding
the incident as a statement against interest pursuant to Rule
804(b)(3), SCRE; and

2. Whether trial counsel was ineffective for failing to seek pretrial
immunity pursuant to the Protections of Pgrsons and Property Act,
when trial counsel sought a jury instruction on immunity under the
Act during the charge conference.

The State moved to dismiss all allegations not supported by evidence and testimony
introduced at the evidentiary hearing. Specifically, the State argued Applicant’s allegations
regarding his 2010 guilty plea are additionally barred by the statute of limitations for PCR actions.

Because the allegations regarding Applicant’s guilty plea are untimely, and because no evidence
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was presented in support of those claims at the evidentiary hearing, the Court grants the State’s
motion and dismisses those allegations with prejudice.
II1.  Discussion®

This Court has reviewed the record and heard the testimony at the PCR hearing. This Court
has observed the evidence and witnesses presented at the evidentiary hearing, judged their
credibility, and weighed their testimony accordingly in its discussion be-low.: Set forth below are
findings of fact and conclusions of law as required by section 17-27-80 of the South Carolina Code.

Applicant alleges (1) trial counsel was ineffective for failing to introduce Jonathan
Sterling’s statement made to law enforcement regarding the incident as a statement against interest
pursuant to Rule 804(b)(3), SCRE; and (2) trial counsel was ineffective for failing to seek pretrial
immunity pursuant to the Protections of Persons and Property Act, where trial counsel sought a
jury instruction on immunity under the Act during the charge conference.

To establish ineffective assistance of counsel, the PCR applicant must prove (1) counsel’s
performance fell below an objective standard of reasonableness, and (2) the applicant sustained
prejudice as a result of counsel’s deficient performance. St‘rickland v. Washington, 466 U.S. 668,
687-88 (1984); Cherry v. State, 300 S.C. 115, 117-18, 386 S.E.2d 624, 625 i1989). To establish
prejudice, the applicant must prove “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C.
at 117-18, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 694).

Strickland requires trial counsel must be given leeway to make reasonable strategic
decisions. No particular set of detailed rules for counsel’s conduct can satisfactorily take account
of the variety of circumstances faced by defense counsel or the range of legitimate decisions

regarding how best to represent a criminal defendant! Strickiand, 466 U.S. at 688-689.
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“Representation is an art, and an act or omission that is unprofessional in one case may be sound
or even brilliant in another.” Id. at 691. Therefore, judicial scrutiny of counsel’s performance
must be highly deferential. Id. at 689. Where counsel articulates a valid strategic reason for his
action or inaction, counsel’s performance should not be found ineffective. Roseboro v. State, 317
S.C. 292,454 S.E.2d 312 (1996); Underwood v. State, 309 S.C. 560, 425 S.E.2d 20 (1992); Srokes
v. State, 308 S.C. 546, 419 S.E.2d 778 (1992). Courts must be wary of second guessing counsel’s
trial tactics; and where counsel articulates a valid reason for employing such strategy, such conduct
is not ineffective assistance of counsel. Whitehead v. State,308 S.C. 119, 417 S.E.2d 529 (1992).
In making a fair assessment of attorney performance, a cogrt must make every cffort to “eliminate
the distorting effects of hindsight, to rcconstruct the circumstances of ;:ounsel’s challenged
conduct, and to evaluate the conduct from counsel’s perspective at the time.” Strickiand, 466 U.S.
at 689.

As discussed below, Applicant’s allegations of ineffective assistance of trial counsel
regarding his November 2013 jury trial are without merit. Therefore, these allegations are denied
and dismissed with prejudice because Applicant failed to meet his burden under Strickiand.

1. Statement against interest

Applicant alleges trial counsz] was ineffective for .failing to introduce Jonathan Sterling’s
statement made to law enforcement regarding the incident as a statement against interest pursuant
to Rule 804(b)(3), SCRE. The Court disagrees.

Rule 804, SCRE, provides exceptions to the rule against hearsay v;'hen the declarant is
unavailable as a witness. It is undisputed Sterling was unavailable because he invoked his Fifth
Amendment right to silence. See S:ate v. McDonald, 343 S.C. 319, 323, 540 S.E.2d 464, 460

(2000) (“A witness who invokes his Fifth Amendment right to silence is unavailable for hearsay

/
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)
purposes.”). Therefore, the issue here is whether Sterling’s out of court statement falls within an

exception under Rule 804.

When the declarant is unavailable as a witness, the declarant’s prior statement may be
admissible as a statement against the declarant’s interest. Rule 804(b)(3), SCRE. A statement
against interest is:

A statement which was at the time of its making so far contrary to
the declarant’s pecuniary or proprietary interest, or so far tended to
subject the declarant to civil or criminal liability, or to render invalid
a claim by the declarant against another, that a reasonable person in
the declarant’s position would not have made the statement unless
believing it to be true. A statement tending to expose the declarant
to criminal liability and offered to exculpate the accused is not
admissible unless corroborating circumstances clearly indicate the
trustworthiness of the statement.
)
Rule 804(b)(3), SCRE. However, “[Sluch statements must meet the strict requirements of Rule
804(b)(3).” State v. Fuller, 337 S.C. 236, 245, 523 S.E.2d 168, 172 (1999).

In State v. Fuller, our Supreme Court was asked, among other things, to determine
“whether a non-self-inculpatory statement, which is collateral to a self-inculpatory statement, may
nonetheless come in under Rule 804(b)(3), SCRE, as a statement made by an unavailable declarant
against his penal interest.” 337 S.C. at 243-44, 523 S.E.2d at 172. The Fuller court held such
statements are inadmissible. /d. at 244, 523 S.E.2d at 172. Similarly, in State v. Holmes, our
Supreme Court reaffirmed Fuller arud stressed the Rule 804(b)(3) is to be applied “very narrowly
to only those portions of a hearsay statement which are plainly self-inculpatory.” 342 S.C. 113,
117, 536 S.E.2d 671, 673 (2000) (emphasis added).

0
Here, trial counsel was not constitutionally ineffective for failing to introduce Sterling's

out of court statement because, as a matter of law, Sterling’s entire statement was not admissible

as a statement against interest. The portions of the statement Applicant relies on as exculpatory

A/
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evidence corroborating‘h.is self-defense claim are hearsay and hearsay within hearsay, and those
portions do not qualify as an exception to hearsay under Rule 804(b)(3). The Court further finds
the potentially admissible portions of Sterling’s statement add little, if anything, to corroborate
Applicant’s version of events and advance his defense.

Applicant asserts trial counsel should have entered Sterling’s entire statement through the
investigator who testified that Sterling implicated Applicant as the shooter to put the investigator’s
statement into context. Applicant contends Sterling’s entire statement was admissible as a
statement against interest under Rule 804(b)(3), and trial counsel should have attempted such
strategy rather than moving for a mistrial. Howeve.r, Applicant’s reliance on Rule 804(b)(3) in
asserting Sterling’s entire statement was admissible as a statement against interest is misplaced.
As a matter of law, only the plainly self-inculpatory portions within Sterling’s statement were
admissible. See Holmes, 342 S.C. at 117, 536 S.E.2d at 673 (stating Rule 804(b)(3) is applied
“very narrowly to only those portions of a hearsay statement which are plainly self-inculpatory”).

Sterling’s plainly self-inculpatory statements are s&mmariéed as follows:

a) He hit the security guard one time;

b) He hit the security guard with his fist; and

c) He followed Tyrobe, who was driving Applicant’s car to Bluff Road

to “put the car up because that car was involved in the shooting at
El Toro’s on [August 25, 2012].”

The remaining portions of Sterling’s statement are collateral to his self-zinculpatory statements;
therefore, the remaining statements are inadmissible hearsay. See Fuller, 337 S.C. at 244, 523
- S.E.2d at 172 (finding non-self-inculpatory statements which are made collateral to self-
inculpatory statements are inadmissibie).

First, Sterling’s statement bhe hit Moti, the security guard, in the face because Moti was
macing Applicant is not plainly self-inculpatory because the statement offers a defense of others

defense for himself. As such, the statement is not plainly self-inculpatory and is inadmissible

7

7
(3[{% 7 2017-CP-40-1784



hearsay. See State v. Young, 420 S.C. 608, 619-20, 803 S.E.2d 888, 894 (2()17) (stating blame-
spreading remarks should not be presented to the jury because attempts to absolve blame and other
self-serving statements do not qualify as statements against penal interest).

Further, Sterling’s statements regarding Moti’s exclamations, “I SHOULD SHO[O]T
YOUR MOTHERFUCKIN ASS!” and “] WILL SHOOT YOUR ASS IF YOU COME BACK ON
THIS PROPERTY!” are also inadmissible non-self-inculpatory statements. Had Sterling been
available to testify, these statements were potentially admissible as excited utterances. However,
Sterling was unavailable, making Moti's exclamations hca'rsay within hearsay. Rule 804(b) does
not provide an exception for this situation; therefore, the statements constitute inadmissible
hearsay within hearsay. See Rﬁle 805, SCRE (“Hearsay included within hearsay is not excluded
under the hearsay rule if each part of the combined statements conforms witﬁ an exception to the
hearsay rule provided in these rules.f"). Sterling’s own statements to law enforcement were not
excited utterances but merely statewnents relaying Moti’s excited utterances. Therefore, trial
counsel was not deficient for seeking to introduce Sterling’s entire statement because the entire
statement contained inadmissible hearsay and only Sterling’s self-inculpatory statements within
the entire statement were potentially admissible.

The potentially admissible portions of Sterling’s statement do little, if anything, to aid
Applicant’s theory of self-defense. Arguably, an attempt {o introduce the admissible portions of
Sterling’s statement would have been deficient as Sterling admitted he helped hide Applicant’s car
because the car was involved in the shooting. Therefore, trial counsel was not deficient for failing
to introduce even the potentially admissible portions of Sterling’s statement. :

Applicant’s assertion he was prejudiced by trial counsel’s alleged failure to introduce

Sterling’s statement because the jury only had Applicant’s testimony to consider in deciding

; %
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whether Applicant acted in self-defense is without merit. The transcript shows Applicant
attempted to corroborate his testimeny by explaining what the gas station video portrayed. (Tr.
760-67). Marquita Mobley and Kristina Nuttry both testified “the guy with the dreads™ (Sterling)
punched Moti. (Tr. 303; 581-82). Nuttry testificd Moti pulled his gun out after being punched.
(Tr. 582). Mobley and Nuttry also both saw Applicant and Moti arguing. (Tf. 294; 590). Another
witness, Lamar Ray, testified as follows: Moti maced Applicant; Sterling punched Moti; Moti
pulled his gun and then Sterling fell; Moti was telling Applicant to “go on, leave;” and Moti was
standing outside El Toro’s door wlen he was shot. (Tr. 320; 323-25; 354; 325). The above-
referenced testimony by Mobley, Nuttry, and Ray corroborate most of Applicant’s testimony. As
such, Applicant’s testimony was not the only evidence presented for the jury to consider in
deciding Applicant’s self-defense claim—the majority of his version of events were corroborated
by other witnesses and the gas station video. Thercfores Applicént was not prejudiced by trial
counsel’s alleged failure to introduce the admissible portions of Sterling’s statement, as those
portions were cumulative to other evidence.

Further, trial counsel was nct deficient for failing to seek to introduce Sterling’s statement
to put Investigator Lindler’s testimony that Sterling implicated Applicant as the shooter, because
trial counsel objected to ;and moved for a mistrial in response to the statement. (Tr. 676-77). As
explained above, only the sef-inculpatory portions within Sterling’s statements were potentially
admissible as statements ggainst interest. Sterling stated he and his brother Tyrobe talked about
the shooting, and Tyrobe said “BRUH MUST HAVE SHOT THAT MAN!” This statement by
Sterling is not a statement against his interest, and, therefore, is inadmissible under Rule 804(b)(3).
The introduction of the entire statement to give context to Lindlér‘s statement goes beyond the

reasoning for Rule 804(b)(3),:as our courts have repeatedly held the rule is to be applied “very
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narrowly to only those portions of a hearsay statement which are plainly self-inculpatory.” Young,
420 S.C. at 619, 803 S.E.2d at 894. As with Moti’s exclamation, this statement is hearsay within
hearsay, and Tyrobe’s words could te an excited utterance or present sense impression to which
Sterling could testify to. However, Sterling’s remarks implicating Applicant as the shooter were
inadmissible because they do not constitute a statement against interest,

Further, trial counsel objected to Lindler’s statement and moved for a mistrial. Trial
counsel’s decision to move for a mistrial rather than seek to introduce inadmissible hearsay was
reasonable. See Whitehead, 308 S.C. at, 417 S.E.2d at (“Courts must be wary of second guessing
counsel’s trial tacticé; and where counsel articulates a valid reason for employing such strategy,
such conduct will not be deemed ineffective assistance of counsel.”). As such, trial counsel was
not ineffective for failing to introduce the portion of Sterling’s statement implicating Applicant as
the shooter to put Lindler’s statement into context. Finally, Applicant admitted to being the
shooter; therefore, there is no prejudice from Lindler’s statement because who was the shooter was
not a disputed fact.

Based on the foregoing, trial counsel was not deficient nor was Applicant prejudiced by
Sterling’s statement not being introduced into evidence. $As such this allegation is denied and
dismissed with prejudice.

2. Immunity

Applicant asserts trial counsel was ineffective for failing to seek imml;nity pursuant to the
Protections of Persons and Property Act' (the Act) pretrial, when trial counsel sought a jury
instruction on immunity under the Act during the charge conference. The Court disagrees.

Subsection 16-11-440(C) of the South Carolina Code provides in pertinent part:

' S.C. Code Ann. §§ 16-11-410 to -450 (2015 & Supp. 2018).

10
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A person who is nct engaged in an unlawful activity and whe is
attacked in another place where he has a right to be . . . has no duty
to retreat and has the right to stand his ground and meet force with
force, including deadly force, if he reasonably believes it is
necessary to prevent death or great bodily injury to himself or
another person . . . .

(emphasis added). “A claim of immunity under the Act requires a pretrial determination using a
preponderance of the evidence standard . . . . State v. Curry, 406 S.C. 364, 370, 752 S.E.2d 263,
266 (2013). ) |

Trial counsel was not deficient for failing to seek immunity pursuant to the Act because
Applicant informed trial counsel of his version of the facts, and Applicant’s own version of the
facts show he did not have a right to be on E! Toro’s premises. Sawyer testiﬁed from Applicant’s

>version of events, Moti, a licensed security guard, ejected him from the premises, and Applicant
almost immediately reentered the premises to get into his car. Therefore, from Applicant’s own
version of events, he did not have a right to be on the premises. As such, triél counsel was not
deficient for failing to seek immunity under the Act pretrial.

Applicant was not prejudiced by trial counsels’ alleged deficiency because even
Applicant’s own version of events, which he eventually testified to at trial, did not support
immunity under the Act because Applicant was not in a plate whcré he had a right to be. However,
Applicant’s version of events supported the theory of self-defense, and the jury received a self-
defense jury charge. |

Because Applicant’s version of events did not amount to immunit); under the Act, trial
counsel was not defictent nor was Applicant prejudiced by trial counsels’ alleged failure to seek

pretrial immunity under the Act. As such, this allegation is denied and dismissed with prejudice.
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IV.  Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any violations that would require this Court to grant his application. Trial 'cc;unsel was
not deficient for failing to introduce Sterling’s entire statement as a statement against interest
because only the self-inculpatory portions of the statement were pdtentially admissible at trial.
Trial counsel was not deficient for failing to seek pretrial immunity under the Act because
Applicant’s version of the facts showed he did not have a right to be on the premises after he was
ejected from the premises by Moti. Applicant was no.t prejxaxdiced by trial counsel’s alleged failure
to enter Sterling’s statement because most of Applicant’s testimony was corroborated by the gas
station video of the incident, Marquita Mobley’s testimony, and Lamqr Ray’s testimony.
Therefore, this PCR action must be denied and dismissed with prejudice.

This Court notes Applicant rust file and scrve a notice of appeal within thirty (30) days
from receipt by counsel of written notice of entry of judgmient to secure the appropriate appellate
review. See Rule 203, SCACR. An applicant has a right to an appellate counsel’s assistance when
they are seeking review of the denial of PCR. Austin v. State, 305 S.C. 453 (1991). If an applicant
wishes to seek appellate revicw, PCR counsel must serve and file a Notice of Appeal on the
Applicant’s behalf. See Rule 71.1 (g), SCRCP. Refer to Rule 243 of the South Carolina Appellate

)
Court Rules for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED THAT:
1. The PCR action is denied and dismissed with f)rejudice;

2. Applicant shall remain in the custody of the South Carolina Department
of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this

v

, South Carolina
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