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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
L ) FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG ) ‘
: ) CA No. 2018-CP-38-00521
Andre Kinley, ) ' A
' )
Plaintiff, )
) o
Vs. )  ORDER DENYING DEFENDANTS’
- : ) MOTION TO DISMISS
Husqvarna Consumer Outdoor )
Products, N.A., Inc:, Thaddeus Grant, )
and John Doe, )
v &
Defendants. )
)

Outdoor Products A.N.A., Inc. (“Husqvarna”) and Thaddeus Grant, seeking the dismissal of this

action for lack of subject matter jurisdiction pursuant td Rule i2(b)(1), SCRCP. The Court heard -

oral argument on October 14, 2019, and has reviewed the parties’ submissions. For the reasons

set forth hefein, the Court denies Defendants’ motion to dismiss.

FACTUAL ALLEGATIONS |

Plaintiff afleges that on May 4, 2015, he waé erﬁployea by Interline Logistics Group

(“ILG”) when he Was injured while working on Defendant Husanma’s premiées in Orangeburg
County. Husqvarna is a manufacturer of consumer oiltdoof products and operates a facility in
Orangeburgv.A In 2012, Husq\;érna contracted with a ;[hird-:party:company (Eleets Logistics) to
perform yard ménagément services at the facility, ir-1c11j1ding the réceiving and moving of trailers
around the yard. The contract was subsequently assigqed to ILG.‘ ILG pfovidéd 8 “yard trucks”
and 10 “yard drivers” to'mo,ve trailers around Husqvarna’s yard. Plaintiff was one of the drivers
employed by.ILG .tobmove trailers at Husqvarna.

| On May 4, 2015, as Plaintiff attempted to access the rear of a Tyco “yard dog” truck, the

truck steps failed due to prior damage that was not visible to Plaintiff, causing him to fall and

~ SC Court of Appeals

This matter came before the Court upon the motion of Defendants Husqvarna Consumer

125008€d08102#3SVO - SY3ATd NOWWOD - DdNGIONVHO - WV 6€:6 91 990 6102 - 3714 ATTVOINOYHLO33



severely injure himself. Prior to Plaintiff’s fall, it iEs alleged that an unknown employe.e of
Husqvarna (“John Doe”) collided with the truck .stelips causing the .damag'é that later led to
Plaintiff’s injury. Plaintiff alleges Husqvarna employees, including the safety manager, were
notified of the démage to the steps of the truck but failed to take action to repair the steps, take the

truck out of service, or warn others like Plaintiff of the démaged condition of the steps and resulting

hazard. | o |
Plaintiff asserts negligence causes of action agéinst HuSanrna and its safety manager, as
, : -
well as John Doe (the unknown Husqvarna employee who collided the Husqvarna maintenance

vehicle into the truck and damaged the steps). Generally, Defendants deny Plaintiff’s allegations

of liability and seek the dismissal of this action for lack of sﬁbject matter jufisdiction upon thé
argument that Plaintiff was not just an employee of ILG, but also a statutory employe¢ of
Husqyama, 'thevreby; precluding any claims against Husqvama‘ due to the exclusive femedy
~ provision of the Soufh Carolina Workers’ Compensatio;n Act.
DISCUSSIOI+I
L. Jurisdiction and Exclusive Remedy |
- “Subject matter juvrisdiction, is the power to hear and determine cases of the general class
to which thel proceedings in question bvelong.”».Jeterz vS C. DOT, , 369 S.C. 433, 439, 633 S.E.2d
143, 146 (2006). In the workers’ compensation ‘setti‘ng,;- determining wflether or not an employér-
employee ‘relationship exists is a jurisdictional question:. Nelsonv. Yellow Cab Co., 349 S.C. 589,
564 S.E.2d 110 (2002). More specifically, the detémination oﬁwhetﬁer a worker is a statutory
employee is juri:sdic.tional and therefore a question of iaw. Harfell v. Pineland Plantation, Ltd.,
337 S.C. 313, 523 S.E.2d 766 (1999). :
'
The Workers’ Compensation Act (“the Act”) is :the exclﬁsfve remedy against an employer

for an employee’s work-related accident or injury. Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863
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(2004). The exclusivity provision is found in sectlon 42-1- 540 of the Act This provision.

[

precludes an employee from mamtammg a tort action agamst an employer where the employee

sustains a work-related i injury. Id.

Coverage under the Act is generally dependent on the existence of an employer-employee

relationship. However, there are certain statutory exceptions to this general'rule. One exception

is found in § 42-1-400 of the Act which, under some circumstances, imposes liability on an

employer or business owner for the payment of compensation benefits to a worker not directly
employed by the employer. Id. This section provides: .

When any person, in this section and Sections 42-1-420 and 42-1-
430 referred to as “owner,” undertakes to perform or execute any
work which is a part of his trade, business or occupation and
contracts with any other person (in this section and Sections 42-1-
420 to 42-1-450 referred to as “subcontractor”) for the execution or
~ performance by or under such subcontractor of the whole or any part
- of the work undertaken by such owner, the owner shall be liable to
pay to any workman employed in the work any compensation under
this title which he would have been liable to pay if the workman had
been 1mmed1ately employed by him. :

S.C. Code § 42-1 400 Under this exceptlon a statutory employee is considered under the Act as

the owner semployee only if the facts and circumstances satisfy the criteria in § 42-1-400.

Three tests are applied to determine whether the activity of a contractor’s employee is.

sufficient to make him a statutory employee of the owner within the meaning of § 42-1-400: “(1)

Is the activity an important part of the owner’s business or trade? (2) Is the activity a necessary,

essential, and integral part of the owner’s trade, busineSs, or occupation? or (3) Has the identical

activity previously been performed by the owner S employees"” Posey V. Proper Mold & Eng g, .

Inc 378 S.C. 210, 218, 661 S.E2d 395,399 (Ct. App 2008) Ifthe act1v1ty at 1ssue meets oneof

these three criteria, the worker quallﬁes as the statutory employee of the owner. Id. As noted by

our Supreme Court, “there is no easily applied formula [for this analysis] and each case must be

decided orr its own facts.” Abbott v. The Limited, Inc., 338 S.C. 161, 164, 526 S.E.2d 513, 514

3
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(2000). “The guidepost is whether or not that which: is being done is or is not a part of the general
trade, business or oc;:upation of the owner.”. Id.

1L Plaintiff was not a statutory emplojlee;of Husqvarna

It is not disputed that Plaintiff was injured wh.ile'fworking as an employee of non-party ILG.

Indeed, he recovered workers’ compensation benefits from ILG prjor to instituting this third-party
case agaiﬁst Hus:qvarna. The sole question présented by Husqvarné’s motion to dismiss is whether
Plaintiff qualiﬁés»as a statutory employee of >Husq\‘1ar;1a. In evaluatiﬁg this question, the couﬁ
Jooks to a numbef of factual and evidentiary considerations presented by the parties, all. with the

guidepost above in mind.
As an initial matter, the Court notes that the,seri/)i'ce agreement entered into between

}

\ ‘ . ’ 1
Husqvarna and ILG states that ILG “is an independent, contractor, not entitled to any benefits or

privileges as an employee.” It further states that ILG is not “a joint venture, partner, or agent of

. Husqvarna.” This all weighs against a finding that ILG employees afe also statutory employees
of Husqvafna. fIndeéd, no such argunﬁent 6r ﬁnding was maae during Plaintiff’s workers’
compensation pfoceeding, and Husqvarna did not pay _z}my benefits to Plaintiff. In reviewing the
service agreement in greater detail, it is apparent thg;_t all servi_ges to be proyided by ILG are
transportaﬁon related, including the réceiving of trailérs, assigning barcodes to trailers, noting
loéations of each trailer, moving trailers around the yard, and docu‘menting trailer movement
around the Husqvarna facility. In order to perform this work, ILG provided commercially-licensed
drivers to move the trailers in and around Husqvarna’s:yard. As a whole, by clearly defining the
separation of entities and work being performed at Hl;sqvafna’s.facility, the service agreement
itself diétin‘guishes the different trades, bﬁsinesses, and occupations beiﬁg performed by the parties.

In suppoﬁ c;f its motion, Husqvarna filed a;n affidavit of Donald Ricks describing

Husqvarna’s business operations. The affidavit makes clear that Husqvarna’s “general trade,

¢
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business, and occupétion” is the manufécturing and selling of outdoor power products. Husqvarna
is not in the transpbrtation business, and according to counsel at the hearing, does not employ any
commercial truck drivers to perform the work being peffomed byi ILG’s empibyees at the time of
Plaintiff’s injury. . Thus, the Court aoes not believé a ﬁndin”g of statutory employment is
appropriate under these facts and circumstances. | ‘

. Husqvarna claims that the managemer;f of ir@ver?ltor:)I is importént to its business, and that.
because the trailers being moved around the yérd byILzG employées sometimes contain parts and
inventory, then the work‘ being per‘formed by ILG ‘employees.‘ falls undér or is essential to
Husanrna’s “géneral trade, buéiness, and occupation.” Howevef, a close examination of Ricks’
affidavit reveals that ILG’s employees such as Plaiﬁtiff havev no control over Husqvarna’s
inventory, and do not actively manage Husqvarna’s imt/entory in %my manner. Rathér, the record
reveals that ILG employees such as Plaintiff simply r‘ecéivevtrailers at Husqvarna’s facility, collect
the bill of lading forfeach trailer, assign a barcode to each tréiler, inspect each trailer for damage,

attach a truck to each trailer to mQVe ;it,arouhd the;yard in compliance with the Federal Motor

Carrier Safety Regulations. These are all transportatioq-related tasks that have nothing to do with

the manufacturing and selling of outdobr power produc%ts.

As demonstrated by Ricks’ affidavit, Husqvamg is not in the transportation business and
therefore contracts with ILG to receive and move tr;aiI;erS around' its facility with éommercially-
licensed drivers. The fact that the traiiers may contéiﬂéinventory ;or parts for use in Husqvarna’s
business does not make the work performed by ILG er;nployees én essential part of Husqvarna’s
“general trade, business, and occupation:” Moving trail?rs around a ya;d is different from actively
managing inventory‘or the contents of such trailers, aﬂd ILG was not contracted to provide, and
did not provide, any inventory management services. fndeed, Husqvarna does not allege, and the

i

record does not support any finding that ILG employées physically load or unload the trailers,
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decide what is loaded onto or unloaded from the trafleré, or decide when or where the trailers are

loaded and moved. Those decisions and tasks are solély within 'Husqvama.’s' purview. In other

i
I

words, Husqvarna is the sole entity managing the contents of the trailers, be it parts or inventory

or completed prodths. '

The Supreme Court in Abbott analyzed a similar factual scenario in ruling that statutory -

employment did not exist between a business owner ar;1d a .distrib:_ution compaﬁy’s employee. In
that case, Abbott was employed by ~> Obs_erver Tr;lnépon,, who had a contract with Limited
Distr.i_bution:Serviceé to deliver goods tjo a busihess.owner/retéiler (The Limited), including “inside
del'ivery.”v Limited Distribution Services was the retailér’s égent for delivery. Abbott, 338 S.C. at

162, 526 S.E.2d at 514. Abbott was injured when he §lipped\<and fell while uhloading boxes on

the retailer’s premises. He received workers’ compensation benefits from his employer and then '

filed a negligence action against the retailer/business owner. The Supreme Court held that it was
error for the trial court to have granted the retailer’s motion to dismiss for lack of subject matter

jurisdiction under the exclusive remedy provision of the Workers” Compensation Act, finding:

The fact that it was important to Retailer to receive goods does not
render the delivery of goods an important part of Retailer’s business.
“The . mere fact that transportation of goods to one’s place of
business is essential for the conduct of the business does not mean
that the transportation of the goods is a part or process of the
business.” Caton v. Winslow Bros. & Smith Co., 309 Mass. 150,
154, 34 N.E.2d 638, 641 (1941). We conclude that the mere
recipient of goods delivered by a common carrier is'not the statutory
employer of the common carrier's employee.

Abbott, 338 S.C. at 163-64, 526 S.E.2d at 514.

A few years later, the Supreme Court revisited and expanded its ruling in 4bbott. In

Olmstead v. Shakespeare, 354 S.C. 421, 381 S.E.2d 48:3 (2003), the court held that “Abbott doevs‘

not change the need for [a] case by case analysis; Abbott merely establishes that transportation of
oy :

goods is important to nearly all businesses, and, that transportation of goods by a common carrier
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alone, without something more, does not qual1fy as part of [the owner’s] trade business, or'

occupation’ under any of the three estabhshed tests for statutory employment » Id. at 426, 581
S.E.2d at 486

In Olmstead the plaintiff owned and operated a truck and trailer that he leased to his

employer, Hot Shot Express, who d1spatched him to various places to pick up and deliver goods..

: 1. .
Hot Shot-sent Olmstead to Shakespeare to pick up fiberglass utility poles from Shakespeare’s plant

for delivery to Shakespeare’s customer in Montana. Olmstead assisted Shakespeare’s staff in
loading and strappirig the large poles onto Olmstead’siﬂatbed trailer, when one of the poles fell
and injured‘Olmstead. After receiving workers’ compensation‘beneﬁts from Hot Shot Express,
Olmstead filed suit against Shakespeare, Who claimed Olmstead was its statutory. employee. Citing
Abbott, the Supreme Court in Olmstead ruled that Olmstead was not a statutory employee of
Shakespeare

Abbott is not limited to receipt of goods cases, but applies equally to
delivery of goods cases as long as the transportation of goods is not
. the primary business of the company to whom or from whom goods
are being delivered. Shakespeare manufactures ﬁberglass products
and was shipping a finished product to a customer via a common
~carrier. As this Court noted in Abbott, “the fact that it was important
to [defendant retailer] to receive goods does not render delivery of
goods an important part of the [defendant retailer’s] business” for
statutory employment purposes. 338 S.C. at 163, 526 S.E.2d at 514.
Likewise, the fact that it was important to Shakespeare to deliver its
finished product to its customer in orderto consummate a sale does
not. render the delivery of its products an important part of its
 business for purposes of statutory employment '
*kk ’
Shakespeare designs and manufactures ﬁberglass products. It is not
in the transportation business; it did not own any delivery trucks and
none of its employees participated in the delivery of its products
beyond the loading stage. All of the raw materials used to
manufacture Shakespeare’s products arrive at Shakespeare by
common carrier and almost all of its finished products leave the
plant by common carrier.... 'Although delivery by common carrier
was certamly important to Shakespeare S operation it does not
7
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'

follow that such delivery was “part or prbcess” of its manufacturing
business. - S ’

Olmstead, 354 S.C. at 42526, 581 S.E.2d at 485-86.

Abbott and Olmstead both involved a comrhori carrier providing transportation services

that were deemed distinct from the owner’s general trade, business, or occupation. The same

reasoning underlying the court’s holdings in those casés is equally applicable to the facts of this
case. Husqvarna, like the retailer in Abbott and ﬁbefglqss manufacturer in Olmstead, is not in the

transportation business and instead contracted with a tﬁird-party to provide such services. Here,

the third-party was ILG whereas in 4bbott and Olmstead it was a common carrier. . Moreover, in
: e

Abbott, the distributor was the retailer’s agent and the court still refused to make a finding of

statutory employment. Under all of these scenarios, the movement of goods, parts, and inventory

is important to the owner’s business, but is not “essential” to their trade or occupation for purposes
|

of statutory employment. Husqvarna is not in the trafisportation.business? although its business

necessarily involves the transportation of parts, produc:ts, and ’im'/‘_entory' to and from and around-

its facility, and Plaintiff was performing transportétion-related'work at the time of his injury,

thereby precluding a finding that he was a statutory ejmployce of Husqvarna. As noted by our

Supreme Court, the transportation of goods is important: to nearly all businesses, but transportation -

of goods does not qualify as “part of [the owner’s] .tré%de,- businéss, or occupation” undér any of
the three established tests for statutory employment. Olmstead, 354 S.C. at 425, 581 S.E.2d at
485. L

The Court finds the factual situation presented in this case to be analogous to the ones
presented in Abbott and Olmstead such that the work bfeing perfo:rmed by ILG jemployees do nut
meet either test: “(1) Is the activity an important part of the owné’f’s business or trade? (2) Is the

activity a necessary, essential, and integral part of the' owner’s trade, business, or occupation?”

Likewise, it does not appear to the Court that Husqva;rna’s employees have ever performed the

8

o
i
i
i
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same work or activ_itieé, thereby foreclosing any argument under the third test for statutory

employment. Considering the “guidepost” for this ahalysis is whether or not the work being

performed is or is not a part of “the general trade, business or occupatio'n_of the owner,” the Court.

¢

finds that Plaintiff -was not a statutofy employee oif Husqvarna at the time of his injury.

Accordingly, the Court denies Husqvarna’s motion to dismiss.

CONCLUSION

The Court denies Defendants’, motion to dismiss for lack of subject matter jurisdiction

under the exclusive remedy provision of the Workers’ Compensation Act.

IT IS SO ORDERED.

December ,2019 '
Orangeburg, SC , The Honorable Edgar W. Dickson

First Judicial Circuit
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