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~ STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in refusing o give an adverse inference instruction with-
-regard to spoliation of evidence when the state deliberately failed to preserve video evidence of

the incident Wthh may have been favorable to Appellant?



STATEMENT OF THE CASE

Appellant was indicted for shoplifting less than $2,000, enhancement under S.C. Code
§16-1-57, by the Oconee County grand jury. R. 1.12-1 13. Appellant’s jury trial was ‘:hélc} befor¢
the‘Hono‘ra‘ble R. Lawton McIntosh on Noverﬁber 7,2018. R. 1.

Appellaﬁt was represented by Suzann_e Earle and fhe state was represented by Briaﬁ
Livingston. R. 1. The jury found Appellant guilty as charged éridl he was séntenced to ten years
- imprisonment suspended upon the service of seven years followed by five yéars of probation.

This appeal follows.



ARGUMENT

The trial court erred in refusing to give an adverse inference instruction with regard to

spoliation of evidence because the state deliberately failed to preserve video evidence of the

.' incident which may have been favorable to Appellant.-
Standard of Review

“In cr1m1nal cases, the appellate court sits to rev1ew errors of law only.” State V. Parker

3818, C 68 74 671 S. E 2d 619 621 (Ct. App. 2008) “Thus an appellate court is bound by the

 trial Judges factual ﬁndmgs unless they are clearly erroneous.” State v. Mrller 375 S, C 370
- 378 652 S. E 2d 444 448 (Ct App 2007) |
o iRelevant Facts' !

Appellant Was confronted by Josh Haney, a. loss preventlon ofﬁcer at Walmart on

3 f ‘February 10 2017 R 38 l 18 41, l 7 Appellant was accused of attemptmg to leave Walmart R

| w1th merchandlse that he had not pa1d for R 38 L l8 41 l 7. Haney asked Appellant toil'v

- l. come to the loss preventron room to talk and Appellant complled R 41 ll 8 — 11 Haney'
” contacted law.enforcement to come to the‘scene to assrst R. '43 ll 4-10. o |

Appellant told Haney and the ofﬁcer that he purchased the 1tem which wasa grill,. from a .

' dlfferent Walmart three months earl1er R 43, 1. 23 44, l 3 R 55, 1. 20 56 l 12 Appellant -
, 'then' told ‘them that he trr'ed to, return the g_rlll to the Oconee County Walmart vyhere Haney
: worked and was unable to complete the return because he dld not have his ID. R. 214 1.6 16; -
R. 55,1. 20-56, 1. 12. Appellant sa1d he was told by someone in customer serV1ce to leave the‘
| grill W1th them and he could come back the followmg day with his ID, get a new grlll off the .
shelf, and then brmg it to the customer service desk to complete the return. R. 42, 11. 16 -24; R.- |

- 55,1.20-56,1. 12.



Appellantthen stated that he was “covering for Billy” who he described as an “elderly white
gentleman.” R. 57, 1. 17 - 58, 1. 10. After Appellant made this statement he was arrested for
shoplifting based on the incident. R. 58, 11.6 — 10.

Haney testified at trial that he observed Appellant enter the store withoutanything in his
‘cart, place merchandise from a shelf in his cart and then take it to the customer service desk to

attempt a return.- R. 46, 1l. 9 — 20." Haney admitted that he did not observe Appellantlin person
- but rather through Walmart’s video surveillance. R. 46, 11. 9 — 20.
Haney d1d not request a copy of the video footage even though he’ knew Appellant was
being* arrested. R 47 .2 - 10 The Vrdeo footage on'the Walmart securlty cameras would 3
generally only be preserved for sixty days R. 49 11 13 24. Ofﬁcer James Earle the arrestlng '
' ofﬁcer in th1s case, also testified at trial that he did not ask Walmart to make a copy of the video
of the 1n01dent and therefore, the video footage from the 1ncrdent was not preserved and .
unavailable at tr1al R.58,11. 15 - 24,

At the_close’ of trlal,_‘defense eounsel requested the court to give an adverse inference.
instruction to the jury based on the state’s failure to preserve the video of the incident ,forA trial.
R. 69, 11.9 - 13; R.fl, 11. Specifically, counsel requested the-following instruction:

In this case there are allegations of spoliation or destruction of
evidence. The State not only has the burden of proof of guilt but it
also has the burden of producing evidence which could estabhsh
the innocence of the defendant.

' When evidence is lost or destroyed by a party, you may infer that
the evidence which was lost or destroyed by that party would have
been adverse. to that party. If you find first that evidence was
spoiled or destroyed and, if you further find that the evidence could = |
help establish the innocence of the defendant, you then may
consider those facts in deciding whether or not the State has met its

burden of proof beyond a reasonable doubt on each and every
element of the offense charged. :



R. 111 (citing State v. Reaves, 414 S.C. 118, 777 S.E.2d 213 (2015)). Counsel argued that the
state failed to produce evidence that was only available to it and it may have shown something ,

‘that contradicted what Haney and Earle testified to. R. 69, 1. 14 — 70 .16

The court den1ed Appellant s request for the adverse mference instruction rulmg that =

' Earle testrﬁed that he did not get a copy of the Vldeo because “[Appellant] admitted 1t and SO [he]

d1dn t need it.” R. 70 ll 7 14 The tr1al court further ruled that because the Vldeo footage at ':' N

Walmart was not destroyed for 51xty days that the V1deo Was equally access1ble to Appellant" -
':'through subpoena R 70 .15 - 22 |

'l Dlscussmn

| The F ourteenth Amendment to the Unrted States Const1tutlon guarantees a defendant the’ " o

- rrght to a fa1r trial. U.S. Const Amend XIV Th1s has been 1nterpreted by the Supreme Court of -

the Unlted States to ¢ requlre that cr1m1nal defendants be afforded a meamngful opportumty to, S

present a complete defense » Callfomla V.. Trombetta 467 U S 479 485 (1984) Tl’llS rlght

,1ncludes a r1ght to. access ev1dence Id In Ar1zona V. Youn,qblood 488 U S 51 (1988) the -

i Supreme Court held that “unless a cr1m1nal defendant can show bad farth on the part of the '
pollce, fallure to preserve potentlally useful ev1dence does not const1tute a denial of due process

ofldw.” Youngblood; 488 U.S. at 58.-

Inorder for a"defendant' to establish a due- process violation on the basis of lost or'_"' i

_.destroyed eyidence he must demonstrate the following: “(1) 'that the state destroyed the evidence

in bad faith, or (2) that the evidence possessed an exculpatory value apparent before the. eVidence '

was destroyed and the defendant cannot obtam other ev1dence of comparable Value by other o

"~ means.”. State v. Cheeseboro 346 S.C. 526, 538- 39, 552 S.E. 2d 300 307 (2001)



In this case, the state’s failure to preserve the Walmart security video ‘Was in bad faith.
Both Haney and Earle knew that Appellant was going to be arrested for shoplifting and that the
video showe_d the conduct in question. Although Earle testified that the video was not necessarv
because “[Appellant] admitted to what he did,” .this was a misleadiné -characterization of ..
.Appellant’s statements. R. 'lOO' .ll. ll7~— 24, State’.s Ex.1 part 2 at 10:00.

Appellant did not admit to shopl1ft1ng but only said that he was “covering for Bllly
State’s Ex. 1, part 2 at 10: OO However 1mmed1ately after this vague statement Appellant went
- back to denying criminal l1ab111ty for the shoplrftlng. State’s Ex. 1, part 2 at 11:00. Because
Appellant’s conduct vvas in dispute and Earle and Haney were‘both avvare that Appellant was
disputing the alleéations their failure to preserve a copy of the securitv video was in bad faith.
The state’s failure to preserve the v1deo resulted in Appellant not being. able to present a
complete defense and therefore an adverse 1nference instruction was warranted

The trial court erred by refusing - to charge the Jury Appellant S requested adverse -

1nference instruction. - Therefore, Appellant’s convlct1on should be reversed and this case -

. remanded for a new trial. ‘See State v. Cheeseboro, 346 5.C. 526, 538-39, 552 S.E2d 300, 307

e (2001)..



CONCLUSION

By reason of the foregoing argu.men.t,. Appellant’s conviction should be reversed, and this
case remanded to the Oconee County Court of Generél» Sessions for a new trial. _
Adam Sinclfr Ruffin -
Appellate Defender

E ATTORNEY FOR APPELLANT

This 3rd day of February, 2020.
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