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NOTICE OF APPEAL

The Clubs at Cherokee Valley Property Owners’ Association hereby appeals the
order of the Honorable Robin B. Stilwell entered August 30, 2019, and the denial of
. N ,

Appellant’s Motion for. Reconsideration/to, Alter or Amend Judgment entered on

September 17, 2019.
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~ STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
) -
The Clubs at Cherokee Valley Property ) C.A.NO.2018-CP-23-05074 -
Owners’ Association, )
)
Plaintiff; ) ORDER STAYING )
\' . ) C.A.NO. 2018-CP-23-05074 -
v ) AND COMPELLING BINDING
: ) ARBITRATION. ==y
SK Builders, Inc, Devoro Homes, LLC; ) ' N L@EIVE =
Westchester Jordan’s Pass, LLC: Westchester - )
Ochlockonee, LLC; and RMDC, Inc. ) SEP 23 2018
- . )
Defendants. ) SC Court of Appeals

This matter came before the Court on April 25, 2019 upon Defendants’, Devoro -Homes,,

LLC (“Devoro™), Westchester Jordan’s Pass, LLC (“Jordan’s Pass”), Westchester Ochlockonee,
X A .

LLC (“Ochlocknee’), and RMDC, Inc. (“RMDC”) (collectively “Defendants™), motion to compel

©arbitration and stay C.A, No. 201 8-CP-23—05074 pending resolution of arbitration (the “Motion™),

Appearmg at the hearing on the Motlon was Mark A, Blblc Jr., on bchalf of Defendants, Greg
Morton, on behalf of Defendant SK Builders, Inc. (“SK'™), and Joseph W. Rohe, on behalf of
Plaintiff, The Clubs ‘at Cherokee Valley Property Owners’ Assooxatlon (the ‘‘Plaintiff”).

Defendant, SK, did not object to the Motion and Plaintiff contested the Motion.

On-or about October 3, 2018, the Plaintiff filed a complaint in the Greenville Coun‘t}{ Court-

of C'ommon Pleas, Case No. 2018-CP-23-05074 (the “Litigation”) aésex’ting three causes of action:
(i) Breach of Contract, seeking recovery of money dan:lages; (ii) Breach of Contract, seeking
specific performance by Defendants; and (jii) Injunction, seeking to enjoin Defendants from
alleged violations‘ of the Covenants anq the Subdivision Desigom.Guidelines (the “Plaintiff's
Claims™). In lieu of filing responsive oleadings, on or about February 22,‘2(519, Defendants moved

to stay the Litigation and compel arbitration.
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Pursuant to the Motion, Defendants sought an order from this Court staying the
adjud;cation the Litigation in the Court of Common Pleas fqr Greenville County, South Carolina
and compelling the same to be adjudicated in binding arbitration. The Defendants’ Motion wés
based upon the D;:clziration of Cov4¢nants, Conditio.ns, and Restrictions for The Clubs at Cherokee

Valley, as duly recorded in the Office of the Register of Deeds for Greenville County, South Caroliila,

a]oné with any duly executed and recorded amendments thereto (the “Covenants”) and the South -

Carolina Uniform Arbitration Act, §15-48-10, S,C. Code of Laws Annotated (1976).

During the April 25, 2019 hearing, Defendants argued that the Covenants requires all

bound parties to resolve all non-exempt claims involving the Covenants, the development which
the Covenants aﬁply, or all' or any combination thereof, first through neg(;tiation. Further, in the
gvent tﬁc parties are u'nable to resolve their claims through 'negotiatior;s, the éovenants required
unresolved nop-exempf cla'ims to be submitted to binding arbitration in accordance with the
Comméycial Arbitration Rules of the American Arbitration Association and t‘l-w substantive and

pracedural laws of the State éf South Céro]in’a.

Defendants averred that the Plaintiff’s Claims, and the -defensé‘s‘or counterclaims which

2

could be asserted by the Defendants, are not exempt from mandatory arbitration and were not °

resolved through negotiation at the time the Plaintiff initiated the Litigation. Defendants further

-

asserted that the Plaintiff’s Clainis and the Defendants’ defenses and counterclaims arise out of
’ /

and are solely related to the Coven;ants and the development which the Covenants apply.
C,onvcrsely‘, the Piaintiff argued that the Plaintiff’s Claims, a\s plea;i in the Litigation, are noé
- subject to mandatory and bindiing arbitration and that the(Defqndants’ interpretation of the
Covenants’ dispute and claims res'olution provisions were rlnisplgced or overly broad.

The Court finds the Plaintiff’s Claims arise out of the Covenants and involve the real

property comprising the development which is governed by the Covenants. The Court further finds

[
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that the Plaintiff’s Claims are subject to mandatory and binding arbitration as set forth in the
CQ\_/e'nants. This Court recognizes that Section 13.2(a) contemplates certain exemptions, linqluding
the.collection of assessments and suits “to obtaiq' a Temporary. R"estraining Order.” Because of thé
nature of the Complaint, the multiple Causes of Action, and the inter-connected relationship of tﬁe
same, it would be difficult to segregate the dis’pute into component parts in different forims. As a
matter of economy, it simply makes sensé to vet these issues in one proceeding. Howcver, as
specifically allowed under the Covenants, 'tHe -Plaintiff may move the Court for Temporary

~

Injunctive Relief to maintain the status'quo during the pendency of Arbitration,

NOW, THEREFORE, IT IS ORDERED that the Defendants’ Motion to Stay and -

Compel Arbitration is hereby GRANTED.

IT IS FURTHER ORDERED that the parties shall resolve all claims that have been or

could be asseérted in the Litigation which arise from or out of the Covenants or which pertfain to
. .

the. construction and development of real property by the Defendants and SK, through binding

arbitration pursuant to the Covenants and the South Carolina Arbitration Act, §'15-48-]0.

-

Arbitration of this matter shall be construed as broadly as possible so as to encompass all claims

and issues between and amongst the parties, cxcludiné-any motion fot a temporary restraining

order.

IT IS FURTHER ORDERED that the parties shall mutuz;lly select a third-party neutral .

to preside as arbitrator and the sole and exclusive decision maker as it pertains to the full
adjudicatfon of this matter. If the parties are unable to reach an agreement and select a third-party
neutral to serve as arbitrator, within thirty (30) days of this Order, either party may petition the

Greenville County Court of Common Pleas, to select a sole arbitrator to carry out the arbitration

pursuant to this Order, All fees and expenses incurred and charged by the arbitrator shall be b'orne

k]
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equally between the parties, with the Plaintiff bearing one-half and Defendants, including SK,
bearing the other half, The arbitrat_or may assess, in whole or in part, his fees and expenses incurred
in connection with the arbitration as a part of his award.

ITIS FURTHER ORDERED that the arbitrator shall be empowered to resolve all‘claims
" and disputes between and among the parties related to or arising out of: the Covenants,
development rules, regulations, and design guidelines, 'the application and/or enforceability of the
Covenants; dcveiopmént rules, regulations, and design guidelines thélt are in dispute,; t}:‘e
construction and/or developmeqt commissioned and or pérformed by Defendants and SK, any

arbitration agreement entered into by the parties, and/or the arbitration itself.

“IT IS FURTHER lORDERED the laws of the State of South Carolina shall govern all

claims and disputes. The final award of the arbitration shall be entered a§ a judgment and

enforceable by a court of competent jurisdiction. !

IT IS SO ORDERED, this the 30™ day of July 2019.

-

[TUDGE’S ELECTRONIC SIGNATURE TO FOLLOW ON NEXT PAGE]
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Case Capﬁon:
Case Number:

' Type:

Greenville Common Pleas

Clubs At Cherokee Valley Property Owners Assocnatlon vs. Sk
Builders Inc , defendant, et al

2018CP2305074

Order/Other

So Ordered

s/ Robin B. Stilwell 2158

Electranically signed on 2019-08-30 11:11:16 page 5 of 5
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE )  THIRTEENTH JUDICIAL CIRCUIT
THE CLUBS AT CHEROKEE VALLEY )  CASE NO.: 2018-CP-23-05074
PROPERTY OWNERS® ASSOCIATION, ) |
)
PLAINTIFF, )
) PLAINTIFF’S MOTION FOR
vs. ) RECONSIDERATION/TO ALTER OR
) AMEND JUDGMENT (Rule 59(&))
SK BUILDERS, INC.; et al. )
)
: DEFENDANTS. )
)

COMES NOW the Plaintiff THE CLUBS AT CHEROKEE VALLEY PROPERTY
OWNERS’ ASSOCIATION (“Plaintiff” or the “Association™), by and through its undersigned
counsel, and respectfully moves the Court to reconsider the Order Staying C.A. No. 2018-CP-23-
0574 and Compelling Binding Arbitration entered August 30, 2019 (the “Order”) on the basis
that: 1) the Order constitutes a modification of unambiguous contract language contained in the
Declaration of Covenants, Conditions and Restrictions for Cherokee Valley recorded with the
Greenville County Register of Deeds in Deed Book 2210 at Page 287 (the “Covenants™); 2) the
Order deprives the Association of significant rights that the Court may not have considered; and
3) the Order creates legal uncertainties/impossibilities by assigning a lien action that an arbitrator

is not empowered to foreclosure.

L. NATURE OF CLAIMS ASSERTED IN PLAINTIFE’S COMPLAINT.

/
As a preliminary matter, Plaintiff craves reference to its Complaint in order that the

various causes of action set forth therein are clearly identified: First, Plaintiff’s Complaint states
" breach of contract and nuisance claims deriving from Defendants’ violations of Design

Guidelines (the “Construction Claiins”). Second, Plaintiff’s Complaint states a breach of contract

Active\101910947.v1-9/9/19
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claim for other violations of the Covenants including, without limitation, failure to pay -

assessments, late fees, interest and collection costs (the “Assessment Clainis™). Collectively,

Defendants own 37 lots in the Cherokee Valley subdivision (the “Subdivision™), and Defendants’
regular assessment debt exceeds $15,000." Third, Plaintiff’s Complaint seeks injunctive relief

(the “Injunction Claims™) to preserve the status quo and. to prevent damages from Covenant

violations from escalating during the pendency of litigation. It is critical that the Court recognize
the Assessment Claims are lien claims (see Covenants Section 11.2), and Plaintiff’s remedy is to
foreclosure the lien of assessments in the same fashion as mortgage foreclosure (see Covenants
Section 11.10). Just as foreclosure actions are not subject to mandatory ADR, so too the
Plaintiff’s Assessment Claims should not be tendered to arbitration—for a host of good reasons.
Likewise, the Injunction Claims do not submit themselves to arbitration.

II. THE ORDER INVADES PRIVATE RIGHTS OF CONTRACT.

While .Plaintiff appreciates the Court’s stated desire to serve economy and to avoid the
perceived difficulty of claims segregation, Plaintiff submits that the Order goes too far by
modifying private contract rights. See Kinard v. Richardson, 407 S.C. 247, 257, 754 S.E.2d 888,
893 (Ct. App. 2014) (“covenants...are contractual in nature and bind the parties thereto in the

same manner as would any other contract.”); Sea Pines Plantation Co. v. Wells, 294 S.C. 266,

270, 363 S.E.2d 891, 894 (1987) (“A restrictive covenant wz'll be 'en‘fo)?&d if the covenant
expresses the party’s intent or purpose.... Courts shall-enforce such covenants unless they are
indefinite or contravene public policy.” [emphasis added]); McPherson v. J.E. Sirrine & Co., 206
S.C. 183, 33, S.E.2d 501 (1945) (“It is not the province of the court to alter a contract by
construction or to make a new contract for the parties; its duty is confined to the interpretation of

the one which they have made for themselves, and, in the absence of any ground for denying

! This amount reflects a balance in default since January of 2019,

Active\101910947.v1-9/9/19
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enforcement, to enforcing or giving effect to the- contract as made.”). Indeed, the Order
acknowledges that the Assessment Claims are exempt and not subject to arbitration (citing
Article 13 of the Covenants; Order p. 3), and yet, the Order compels arbitration in spite of such
plain and unambiguous contract language. Plaintiff takes exception to the Court’s views on
economy and begs to know whose economy is served by arbitration, as it is certainly not the
Plaintiff’s. Section 11.10 of the Covenants taxes a non-paying lot owner to pay all costs of an
action for collection of assessments, By contrast, the Order calls for the parties to split dispute
costs. The shifting of cost burdeﬁs does not serve Plaintiff’s economic interests. Likewise, the
Assessment Claims are not difﬁcult to segregate from the .Construction Claims. Assessments are
noticed annually based on a time-tested budget for Common Area maintenance and Association
administration expenses, and the obligation to pay assessments is independent of ali other
Covenant compliance obligations.2 Simply put, the asserted inter-connected relationship of
Assessment Claims .and Construction Claims does not exist. Accordingly, Plaintiff seeks
amendment of the Order so as to accord with the clear and express contract language of the

Covenants.

III.  THE ORDER IMPOSES UNDUE DETRIMENT UPON THE PLAINTIEF.

Section 13.2(a) of the Covenants provides that “any suit by the Associgtion against a
Bound Party to enforce any Assessments or other charges hereunder” is ;axpressly and
unequivocally exempt from arbitration, The delay and dilution of the Assessment Claims—by
forcing the Association to engage in a non-contractual, involuntary arbitration—does not impact
just one person. Rather, demoting Plaintiff’s Assessment Claims to arbitration causes an entire

community to suffer the Defendants’ recalcitrance. There is a reason that subdivision covenants

2 See Section 11.10 of the Covenants: “No Owner may waive or otherwise escape liability for the Assessments
provided for herein, including by way of illustration but not limitation, non-use of Common Areas or abandonment

of his Lot...”

Active\101910947.v1-9/9/19
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and restrictions uniformly elevate ‘assessment claims by assigning to them lien security.
Assessment claims are special; they are essential to the fiscal viability of a home owners
association (generically, an “HOA”).

Deferring the Assessment Claims deprives Plaintiff of a measure of lien priority.
Specifically, while Plaintiff would be arbitrating, Defendant would be conducting a business that
is characterized by habitual and purposeful disregard for creditor’s rights. As a consequence,
other secured and unsecured creditors’ enlarge their liens which take priority over the
Assesément Claims. In other words, legal ascertainment of the Assessment Claims through the
statutory foreclosure process is essential to protection of Plaintiff’s lien priority. Likewise,
realization on Plaintiff’s Assessment Claims through foreclosure sale réquires access to the
Master in Equity, not an arbitrator, Rule 71(a) SCRCP.

There are various other detriments to the Association that result from compelling
arbitration as prerequisite to foreclosure, but one prominerit consequence is the adverse
precedent it sets. HOA claims are commonplace, as is proved by the volume of reported
decisions invoIviﬁg HOAs. Nominal exposure to such decisions discloses that HOA claims are
often met by estoppel and waiver defenses. Essentially, the covenant defalcator will urge that an
HOA'’s prior failure to protect its rights entitles all subsequent owners a similar reprieve. Thus,
does the Order condemn the Plaintiff to forever yield to the arbitration demands when the

economic interests of a defendant are brought to bear?

V.  THEORDER PRESENTS LEGAL UNCERTAINTIES AND PROCESS QUESTIONS.

Section 13.2(b) of the Covenants expressly provides that “any suit by the Association to

obtain a temporary restraining order (or equivalent emergency equitable relief) and any other

¥ See Section 11.2 of the Covenants which provides that the Assessment Claims are subordinate to the lien of unpaid
taxes and Institutional Mortgage holders. The Plaintiff loathes to ponder the priority dispute that would be
confronted were an intervening judgment creditor appear.

Active\101910947.v1-9/9/19

13

¥2050£2d0810Z#3ISVI - SYITd NOWWOD - ITUANITHO - Nd 00:1 60 8S 6102 - Q3114 ATTIVDINOHLOTI



relief the court may deem necessary in order to maintain the status quo and preserve any

enforcement power of the Association hereunder until the matter may be resolved on the merits
pursuant to Section 13.3 below” is expressly and unequivocally exempted from arbitration,
Notwithstanding the foregoing contract language, the Order exempts from arbitration only
motions for “temporary restraining order.” See Order, p. 3. The Court offers the following
explanation in its transmittal email of August 30, “I have read you respective orders. I agree that
those claims that are exempt under 13.2 are exempted from arbitration. For instance, suits to
obtain a ‘Temporary Restraining Order’ are specifically exempted; suits on Injunction Relief are
not. There is a very practical distinction.” Plaintiffs submit that a TRO is but a brand of
Injunction, one that endures for é short period, following which the moving party must generally
proceed to obtain a temporary or permanent injunction. While distinctions there may be, those
distinctions are small potatoes in comparison to the legal uncertainties Plaintiff would confront
on account of the Order.

Rule 65 SCRCP allows that a TRO granted without notice is followed by a hearing for
temporary injunction not less than 10 days after the TRO issues. Is the TRO hearing before the
Court, while the Temporary Injunction hearing goes to e}/rbifration? Or perhaps the Court intends
that references to temporary restraint include temporary injunction, lea\}ing only final orders for
permanent injunctive relief to arbitration? Assuming that is true, the uncertainties still persist. In
the case of any injunction relief as might be awarded by an arbitrator, Plaintiff would be required
to enter the' arbitrator’s award as a judgment before contempt or other due process or
enforcement powers are available, Plaintiff appeals to the Court for reconsideration of the

delayed equity its Order imposes.

Active\101910947.v1-9/9/19
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Further, Rule 65(c) SCRCP allocates injunction bond setting to the discretion of the
Court. There is no provision in Rule 65 for delegation of the Court’s bond setting authority to an
arbitrator. Thus, is bond-setting reserved to proceedings before the Court? If yes, then the parties
are forced to present evidence and arguments in duplicate on the singular issue of bond amounts.
The interests of economy and efficiency are not served by removing to arbitration any aspect of
Rule 65 SCRCP.

In presenting the Assessment Claims to an arbitrator, the Plaintiff is likewise stymied.
While the Assessment Claims are rather beyond debate or evidentiary contest,* Plaintiff must
apparently wait for the entirety or arbitration to resolve before seeking judgment on its
Assessment Claims and then to proceed \;vith foreclosure. In the midst of this delay, Plaintiff will
confront the uncertainties of lien status. More generally, what elements of Rule 71 SCRCP may
be undertaken in spite of arbitration? Given the exclusive province of the Court to administer
foreclc;sure, what aspects of the arbitration will be binding‘on the Court or the Master-in-Equity?
The foregoing uncertainties are imposed by an Order that displaces a purposeful and
unambiguous arbitration exemption.

V. CONCLUSION

For the reasons and upon the authorities set forth hereinabove, Plaintiff begs for the Court
to reconsider its Order and to alter and amend such Order, restoring the contract rights of the

parties in accord with the Covenants.

[signature block on following page]

4 The assessment rate of $363.00 per year, per Lot, is the regular assessment amount. This amount is based on t.he
Association budget presented and approved at the Association annual meeting, without objection or even meaningful
discussion. Not only is this amount small and in line with market rates, it is subject to the business judgment of the

Association Board of Directors.

Active\101910947.v1-9/9/19
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Respectfully submitted this 9" day of September, 2019.

Active\101910947.v1-9/9/19

FOX ROTHSCHILD, LLP

‘By: /s/ Joseph W. Rohe

William B. Swent (Bar No. 13519)
Joseph W. Rohe (Bar No. 79313)

2 W. Washington Street, Suite 1100
Greenville, SC 29601

Telephone: (864) 751-7600
Facsimile: (864) 751-7800
wswent@foxrothschild.com
jrohe@foxrothschild.com
Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

The Clubs at Cherokee Valley Property
Owners' Association,

Plaintiff,
Vs.

SK Builders, Inc.; Devoro Homes, LLC;
Westchester Jordan's Pass, LLC;
. ‘Westchester Ochlockonee, LLC; and
RMDC, Inc.;

Defendants. ..

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

This matter comes before the Court pursuant to the Sepgembe.:r 9, 2019, Rule 59(e) Motion
of the Plaintiff to Reconsider, Alter or Amend the Court’s Qrder entered on or about August 30, )

2019. . After having had the opportunity to carefully review the same; this Court elects to

respectfully deny the Motion.-

AND IT IS SO ORDERED.

September 10, 2019
Greenville, South Carolina

IN THE COURT OF COMMON PLEAS

, THIRTEENTH JUDICIAL CIRCUIT

3,

ORDER DENYING PLAINTIFF'S
MOTION TO RECONSIDER
AND .
TO ALTER OR AMEND JUDGMENT

. C. A. No.: 2018-CP-23-05074

’

ROBIN B, STILWELL

RECEIVELD
SEP 23 2019
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~

Greenville Common Pleas

Case Caption: Clubs At Cherokee Valley Property Owners Association vs. Sk
" Builders Inc ,.defendant, et al
Case Number:  2018CP2305074

Type: Order/Other

So Ordered
s/ Robin B. Stilwell 2158

;

Electronically signed on 2019-09-17 09:42:21  page20f2 /
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The South Carolina Court of Fppeals

The Clubs at Cherokee Valley Property Owners'
Association, Appellant,

"‘\.,{;

:SK Builders, Inc.; Devoro Homes, LLC; Wéstchester
_'JordansPass LLC Westchester Ochlockonee, LLC; and
‘TRMDC Inc., Respondents.

Appellate Case No. 2019-001622

ORDER

This appeal arises out of an order of the circuit court compelling the parties to
arbitration. Section 15-48-200 (2005) of the South Carolina Code sets forth the
types of arbitration orders that are appealable to this court. Because an order
compelling arbitration is not set forth in section 15-48-200(a), this appeal is
dismissed. The remittitur will be sent pursuant to Rule 221(b) of the South
Carolina Appellate Court Rules.

FOR THE COURT

,
)
=

Columbia, South Carolina

ce:
William B. Swent, EsquIre
Joseph William Rohe, Esquire
Gregory Alan Morton, Esquire
John T. Crawford, Jr., Esquire
Mark Anthony Bible, Jr., Esquire
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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Robin B. Stilwell, Circuit Court Judge

Case No. 2018-CP-23-05074

The Clubs at Cherokee Valley Property Owners’ Association ... . Appellant,
'

SK Builders, Inc.; Devoro Homes, LLC; Westchester Jordan’s

Pass, LLC; Westchester Ochlockonee, LLC; and RMDC,Inc.___ ... ] Respondents. .

Appellate Case No. 2019-001622

PETITION FOR REHEARING

TO THE HONORABLE SOUTH CAROLINA COURT OF APPEALS:

Appellant, the Clubs of Cherokee’ Valley Property Owners Association (the
“Association”) respectfully petitions the Court to rehear this appeal, pursuant to Rule 221
SCACR. Specifically, the Association requests that the Court reconsider its decision, which was
filed on October 16, 2019, dismissing this appeal on grounds that it raises claims not appealable
under S.C, Code Ann, §15-48-200 (2005), and the Association further requests that its appeal be
determined on the merits. Appellant submits that the Court has overlooked or misapprehended

the following primary points;
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1) The appealed claims are not within the ambit of the South Carolina Uniform
Arbitration Act (the “Act”); therefore, the Association’s right to appeal cannot be precluded by
Section 15-48-200 of the Act. Specifically, S.C. Code Ann. § 15-48-10(b) provides that the Act
does not appiy to “(1) Any agreement or provision to arbitrate in which it is stipulated that this
Chapter shall not apply....” The matters Appellant seeks to exclude from arbitration are
expressly exempted from arbitration by the plain language contained in that certain Declaration
'of Covenants, Conditions and Restrictions for Cherokee Valley Phase IV the Summit Section 1
and 2 dated June 5, 2006 and recorded in the Office of the Register of Deeds for Greenville
County in Deed Book 2210 at Page 287 (the “Covenints”). An excerpt from the Covenants is
attached hereto as Appendix A, to emphasize the stark and unequivocal exemption of suits to
enforce collection of Association common expenses assessments under the Covenants. Appellant
seeks to exempt its assessment lien foreclosure action from arbitration. Indeed, the lower Court,
in communicating its conclusion to the parties, concedes the clarity of this exemption. See email
of The Honorable Judge Robin Stilwell attached as Appendix B hereto stating,

“Counsel:

I have read your respective orders. I agree that those claims thal are exempt under 13.2
are exempted from arbitration...."

Yet, the lower court decreed that the exempt claims be subject to binding arbitration on its own
views of econonty, essentially writing a contract for the parties unsupported by consideration and

contradicting the will and intercsts of Appellant and its constituent members, Matters falling

outside the Act are not subject to appellate prohibitions of the Act. See fiv Parté Messer, 333

$.C. 391, 509 S.E.2d 486 (Ct. App. 1998).
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2) Appellant’s assessment collections and foreclosure actions are plainly exempt from
arbitration, and there is no other or independent basis for the Court to compe! arbitration,
Appellant accepts the general wisdom of alternative dispute resolution: that such processes
generally present efficiencies and guard the economic interests of the public by avoiding waste

of precious judicial resources. Ilcffier v, Diestiny, Inc,, 321 SC 536, 537, 471 S.E.2d 135, 136

(1995). For the same reasons that the Supreme Court’s standing Order on mandatory alternative
dispute resolution contains exceptions, the Cherokee Valley Covenants have likewise excluded
from arbitration actions for collection of assessments. Such actions on assessments are lien
actions and require the specialized support and process, ultimately to manage public sale of
private asscts. Foreclosure is exempt from mandatory alternative dispute resolution, and
unsurprisingly, assessment lien foreclosure is exempt from arbitration under the Covenants and
thus the Act. It does not aid efficiency or economy to submit to arbitration matters that are
beyond the power of an arbitrator to administer. Moreover, the lower Court’s Order would
detrimentally shift dispute cost allocations. In assessment actions, the cost of recovery is taxed to
the assessment obligor; but here, the lowpr court has ordered that arbitration costs be split. In

sum, the lower court’s basis for transferring a foreclosure action to arbitration fails to setve

efficiency and economy and is entirely without any legal basis, See eg. Stonhard, Inc. vi

Garoling Flooring Spee., Inc,, 366 S.C. 156, 621 S.E.2d 352 (2005) (holding that it is beyond the

authority of the court to craft contract terms inconsistent with original intentions of the parties).

CONCLUSION; Appellant does not resist the bulk of the lower Court’s directive to the
Parties that claims for Covenant compliance and adherence to construction standards be

transferred to arbitration, but as for Appellant’s action for foreclosure of its assessment lien and
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injunctive relief claims which are contractually exempt from Arbitration and thus from the
appeal constraints of the South Carolina Uniform Arbitration Act, Appellant requests this Court

reconsider its decision,

FOX ROTHSCHILD, LLP

By: /s/ William.B. Swent

William B. Swent (Bar No, 13519)
2 W, Washington Street, Suite 1100
Greenville, SC 29601

Telephone: (864) 751-7600
wswent@foxrothschild.com
Attorney for Appellant

Gregory Allen Morton
Donnan & Motton, PA

4 Arborland Way
Greenville, SC 29615
Telephone: (864) 6§75-6010
gmorton@dmdslaw.com

John T. Crawford, Jr.

Mark Anthony Bible, Jr.

Kenison, Dudley & Crawford, LLC
704 East McBee Avenue, Suite 600
Greenville, SC 29601

Telephone (864) 242-4899
Crawford @conlaw.com
Bible@conlaw.com
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'DECLARATION OF COVENANTS, CONDITTONS AND RESTRICTIONS
TOR

CHEROQKEE VALLEY
PHASE TV
THE SUMMIT
SECTION 1
SECTION I

27



o

thie use 1o which sueh loan provecds will be pm and the tenus purstan: w which sueh ln‘m, wilf be repaid.
Notwirthstanding anyiling i this Declacation o the contrary, the Association will nol be allowed (o rednee the
Jimitz of the regolar Arvund Assessment af ey time (here are outstanging any wnoents dua (he Doelarant as

repayment of any ioans made by the Dectacant to the Association,

The Boari] of Directors inay acguire and

0.5 Persenal Prapeny and Real Propersy fu_Common Lisy
hold tanyible and intangihls pevsonal property and real properiy- and iy dispose of the &neg by sale or
othieewise. Al funds recoived aiyd title 1 all properiies ucquvrc(l b {he Assuctaion and (he procedds thcreo!, afler
dechuering there from e costs inenrred by the Assacintion fa sequiring or selling the same, willbé.held by and Tar
the beneli of the Associntion, The shares of the Owaers in Gy funtds end asasts of the Association caumot be
(ndividually essigned, hypolhecuted, or ransferred in any manner, except 16 (he extent thut @ transfer of the
ownership of & Lot or Dwelling alsa iransfess the membership @ the Associution which i$ an apporietiance o
such Lot wnd fowelling,

10,6 Rules and Regulations, As provided in ARTICLE )2 hereof, the Board ol Divectors, may make,
amend, revoke and enforce repsonable rules and regulotions governing the use of the Low, Dwellings, owiud
Cannmon Areas, which rutes and regulations will be zonsistent with the vights and duties cstnb ished by this

Decluration.

10,7 Redu Services, During the calendar yoars of 2006 and 2007, and during the fiest two
years when any additional property may be added to this Declarivion, the Board of Tirectors will deline and list s
mininem level of sebvices at will be furnished by the Association, Sv long ss the Declacant is engaged in the
develapment of propertics, which are mh;u.t to the terms of this Du,lamlmn, the Associntion will not reduce the
Jevel of servives it fimishes helow such winimom level, Sueh minimumy Jevel of service will w.pl‘(.\.;]\’ include ap

abligation of the Asscelation W maintain the Cantmon Areas and pay (he costy and expenses sot forth in any leass

or use agreamsm therefore,

0.8 Opligation of e Azsocinion. The Assouiition will not be obiigated to camy put or wlfer auy of
the functions and services s peulhu by the provisions of this Artele except as specified in Seclign 10.7 above,
The functions and sarvices te be sarried out or offered by he Assouiation ab any pacticular time swill be
determinsd by tie Board of Dirertors aking inln consideration (he fands available to the Association and the
needs of the Members of the Associnlion, Special Assessinents w/ilf be submitied for approval as herein provided.
Subject 10 the provisions of Sestion 10.7 above, the finetions and servives which the As soeiation is nuthor} {oed 10
carry oul or 1o pravide may be added or veduced aC any lime upon the sole approval of the Declarant during the
Declurant Conwrol Period, and chersafter, the functions and services which {he Association s authorized to carry
our or to provide may be added ur rcdnud by the Bourd acting an the vile of {ifly-one percant (51%) or more of
the vares ol the enfire Assaciatiog, by Rederendum or a1 & duly held meating of Members (which percentage will
also constitutz the quarim required Tor uny such maeting).

!

! ARNICLE ],

ASSESRMENTS

LA Pumose o The Assessments for Common Dxpenses provided Jor herein will be
nsed for the genarsl purpoacs ol promeiag tha recreation, zl(.';'llfh, safety, welfare, conungh benefit, and enjoyment
of the Gwners and Ocoeapants of tie Dcvl,lopmcm, andd muiniaining the Deyelopment and unpmwnmms theeels;,
all as may be more specificall; 'authc\uzul fram time 1o time by the Boavd of Directors,

1.2 Greation of Lien an«:l_l‘_e_gqmnl__(_)hlgue_r_u;n ol Assessigers,  Lush Uwier, by asceptance of o dodd
or ather canvevanse thereof, whethsr or not il w il‘ b 50 b'X]ll ssad i sucl deed or conveyvance, il )
covenant and agree 10 pry 1o e Association: (6] Asiual Assesimenis, sncle Asseatieats (o e
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collectat am provided! ie Seciivy 115 (Y wpwi’xl :
redvs 105, frr Eimeredn,
eollectind it phrovided b Suetion 11 ad gl Bdhiidoal o S :
quch Assessvents pevable, u.nelhev with |k ehargey, siteple leresi 2w Fule od dis
the Boord af Diveators, and eonri sosls aod anorauis® laes inoureid 16 s Iorw war oottt suck Axssensmening will- b
an eiuirthle Shirge and a _un(.)‘ule sy npen she propurty 4l iheGivn_thoeal who b lmpon.ll le For péymnt,
Fneh Cowner will be persarwlly hable for Assessiients, coming due whils he i the Qvener of' a property, and his
wrantee wil) take dile o osueh property subject 1o fhe equitable charge i continwing lien theralor, bul withong
projudicns to the rights of sueh grantee 10 recover from his grantor any anounts paid by such grantee thorefor;
provided, owever, {he lien for unpaid Assessmenis will be subordingie 16 the Tien of any unpaid taxes and any
Tnstitmional Morgage o Mocgage held ]\v Declarant, Salevor ransfer of any Lot or Dwelling will not alleer the
licn of e Assesansasts; owiver, the sele or transfer of iy Lot or Dwelling, whish is 5o et 1 any Tostitutional
Martgage or Martgugs of Declacnnr, pursuant twon decres of foreclosure will evtlnguish the ien of the
Asseasments as to payment lkoveo! whish heeame dug prior o sich sale or ransier. b the event of co~ownership

of any praperty snbjest w |I|'~ Deelmation, alt of suah co-Owoers will be joinily aod severally liable for te cilire

amnount ol such Assesstnms, Assessmuents will be paid i sneh pnner and on sueh dates o may be fixed by the

Boared of ireeters in accordance with Seaian § LAY, pravided that onless otherwise pravided by e Board, the
in eqnal monthly installments, To the externt sy subordinaled lien and

esbsainayy, S

N I
RE] l}l‘n.\':(;'.:h S

Antal Assesmpents will b pak

pennaneni charge for any Assessmant is extinguished by foreelosure of any Invitational Morngage or Mortgage ol

Decharant, then the amneut or anamus atlerwise seeured theraky which canuot otherwise he collesied will be
deemed 1 Common Expense sollociible from all Owners, including the persen who acquires title (hrougl the
Joreelosure sals,

1.3 Bslablistymenl of Annual Assessment, The "-*f'l'*rmu has prepared the nitial hudget of the
Associntion and copy 15 available 1o any owner upan writien tequest. 1Ewill be the duty of the Roard of Dircolors
al leagt sixty (80) days prive to the Drst day of the Associatiens first Lull fiseal vear, and cach fiscal year
thergalter, (o prepare a bodgel covering the estimated Comnon lixpc-nsu»s'duriug tlv*-‘ coming vear, siel budgar w
include a reserve necaual, i neeessary, Tor the eupital needy of the Assacialion. The Board will tiuse the budgut
andt Lhe proposcd fotal of the Annual Assessrnans 1o be Jevizd againsl px'(vl,uu'-.«, subject 1o 1his Declaration foe
the following year t be delivered 10 cach Owner ot Jeastabiny (3 daws prior fo the tivst day of the fiseal year for
witielt the budger ani Asseasnents are established, Fach Lev and Drweliing shall be equally yespansible for s

proporiionate sharg o the 1sfa!l Annual Asse

ISINENTS,

Cand Annual Asscssinents, as
ative umlese disapproved (o)

e

() maets, The aanvwal bue
determined by the erd of” Dire sreinzbove provided, will becomea S
solely vy the Declarant i writing d\zl m{; L}'lLv Tocelarant Contirol Period, and (b (hereafler by sevenly-five percest
(75%) or move of the vates oi the entire Agsocialion w8 special meeting of Membars called thereftre and held
prsia w che provisions of the Bylaves, which percentage will glso constitile The quornm reguired Tar any such
mesiing Novwithstanding the forspoing, in 1he event he proposed budger and Annwal Assessments see
<J1$a;>|umc-.r ar in the event the-Board of Directors Talis for any reason (o determing an annual budget and lo aet
the Awnual J\'\""sm.m!s, ten sad winil suell tme as & budeel gand Anpual Agsessmem will Beve been detesnined

D dNa
as provided heeedn, die budget and Anmual Assessimems will Ee the Defbidl Butdgel and Defauli Annoal

Asseasments «:nloululvd i aceordanee with Seelion 11.4

{1y 5 ~(_'.Lj_()_x_ 11 Ierzase, 17 the Bomd of Directors deternges that {he bupuortaut
and ossentinl Mociiong oF e Ssoniation will ot be propwrly Tundud inoany year by fhe Annual Assessment

herein pravided, it may ingreasz such Assossment. provided, hovever, wy fnrvase o Annial Assessments in any
suquent v,

year parsuant (o specied Board setion oy nln'u.\u' will i nivway aifect Avnual Assessients {or subse
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oppesing the Spezial Asseasment (Dircowrs being under na obligation w provide such swemens), Neilher
stawemvent; cilhier sapparting o oppesing the Spetial Assassment, will gxcecd five pagas in length,

-

Anporlionment.  Speeial Assessmeits will be apportoned equally smong the Loty aud

(b}

Dwellings, in ths sgme mannet as Ambnal Assesaments,

ssersments. o ndchuou gy e Annus) Assessments aothorizad by Seetioo

d by Section 113 hereaf] the Assuciatien may levy Assessments for
as delermined [y the

11.7 l_,_nci
115 and the Special \ gemsmient anthor
repuirs, reconstruction, allentions or fmprovemeants (lnc- l(- emergensies of any v,
Declemut during e Declurant Contrel Period, andfoe by the Doard of Dnc,c'h\w in their sole dissreiion
{"Tmergeney Spoeial Assessinent”). Any Lmergiocy Spe il dssessment may be imposed withow a vate of the
Members, Finergency Special Assessments will be apportioned sgualiy wnouy the Lots and Dwellings, i the
satre. miArmEr as Aunual Assessmonly uniess il s determined by e Dcc{dmnl asdfar Board that another
apporrionmont hereof Is mork rewsonable and more cquitably jusiified by the ciroumstances giving rise (o sueh

enmerpency.

18 Delrans's Properties, Aaything conluined herein o the coulrary natwithstanding, Declarant will
be sxemy front tile payment of Annual Assessments, Special Assessments and [ mergiey Special Assesaments
with respeet ta wnimproved Lots gnd unoconplied Dwellings owned by ilic Doe and subject 1o thiy
Deelnration. The Deelaran hereby eovenants and ngrees, howevor, futt during the Declrant Conrn) Teriod it
will annatlly elect either fo pay sn amount equal to the Amnual Assessment Tor each such Lot and Dwelling
awned by 1tor to pay 1he difference betwezn the amont of Assesaments colieetad on sl wdher Lots and Dwellings
not ownad by Declarant and the wmonnl of actual expenditeres by e Asso siation doring tha Oscal yeuwr, but not
in A sum greater than the Annual Astessments Declavant would pay i€ nar sxempt therefiom, Unless the Declarant
ptherwize nolifies the Board in writing al least sixiy (60) dn,_vv\ hefore he l)cunn\uu of wugh fiseal wenr, the
Declarant will e desmed 1o have tlected to continue paying on the sume basis ws existed during the immulmtdv
precading yvesr. Furthermare, so lang as the Declarant owas any Lot or D\\'.‘J]mn for sale, the Declarant may, bul
will not he obligated 10, reduce the Annual Assessment for any year Lo be pwl by Owners, The Deelarant wil!
fund any such redustion in the amounl assessed against e Owner as @ subsidy. Any sueh subsidy will, in the
Declavant's sole diseretion, bs () a contribwion i the Assaslation, {b) an advavee against future Annual
Asgessments due from said Declarand, or {¢) a lpan to e Association. The amoun! and charaster (coniribution,
advance or Yoan) of sueh payment by the Declaant will ba conspicuously disclosed ns o Tine from in the budget
and will be nrde knowa i thie Qwners. he payment of such i subsialy Jo any weae will under ho cireuimsiances
abligme the Duclurant to consione paymeut of such subsidy fn fubire vears, unless stheradse pravided in o writlen
sreemeni hetween the Association and the Declacant. &ny sueh subsidy piyemsnt by Declarant may be muds in-
lkind.

1.9 Individual Specific
becaase af the actions of one ar moere Owners or Ozeepans, or becruse of thelr Failire w ooy, ind with respect 19
which such expenses aré lergzdhlc Wieezlo and recaverabls therefiom pcsuant (o any pm‘lsion of this
Declcation, and any [inos a: may be iposed against ag Gwner in aceordance with ARTICLE 12 herent will be
specially assovsed 23 a speeilie Assessment against caicli such Gwner and e Guener's Lot o D\\-‘uilmg.

1110 AN ASRE
than 1he last dzy of the month i w LONE d dny Assessimenl o porlions ll ereof \,.'htu-h is
nar paid when so due will he delmquuu Any delinguens Assessment will incur & lale charge iy au amount a5

may be determined by the Doard from time 1o time sad, npon adoption of a 'mm) there fore by the Board of

mi
Directars, will wlsa conraence 1o acerue simple inerest al e rate sel by o Baard o Direetors from time w time,
i i inada ment shie el sionlinessisy as the

e el as i"xun uw-'.dLJ finr zach A

£ e g sy
Seine \;‘!» ‘\g\-

l. h".‘

et M ot bgan ngd as alor il

’

e s and navable wnd g Ay Agresament inarsd

ssenls, Any expenses ineurred by The Assoelation or the Declarann
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sient instalbments reaaioing jo |

unpaiit bilanse of e Aay il duriog e
1hc oivuind the Bord, m whie declured due and pavablein - The coniiniing len :.ml-;u(yli'lﬂhlc; Sngne. il stigh
ssrent Wild nehwde ﬂ]l costs ol collectivg rm\ hlrlmL sehsombla-Atmmeve Tecs antd conrt coxisd: il nus:

o SN PRVE o pertitled! hereunday o by e, @lordinale only to liens Jor unpinid ‘taxes, any
B )
2 shove. i lhe event that

Instinnional Morgage 'md uny Mortgape held by I)cd;u..l' Las |now<1ul in Seelion 1.2
sessrment remains agpedil sinte (60 ) -davs futlowing e doe when so doy, e Asbicitian mivinstitiee

shite o polloes suehd@nanns and w Tareeloge its livn, [iu enmtite eharge and an rovided for iy this Seaiow
wF Be e bavor ol A ssocialion, and each Owngr, by Wi sseeptiiee ¢ duad ot odhel, shinvevanee (o.g Lot
“eats 10 Ui Aascuialion .un} frs auants e right and poweer i bring 0l selions agning hien aoarzonlAy [or (he
eolletivn ai sueh Agsessinents 4¢ o k]f b antlior o oreelyss the adrsadi Lo dn [Re ranner ae & muorigage ol rexd
property,  The Asao‘mlmn will have the power lu’l on the Lat or Dwelling ar ;m) ﬁuecluaum stile wnd Lo
acquiire, hold, [suse, mortgagy, and convey the sume, Mo Owner way waive or atherwige escape Hability for du
Assessments pravided for herein, including hy woy uT uaraion boe ner Hmitation, noa-use of the Comnon
Areas or abwsdamnent of his T at, and @ Owner will remain personally Halle for Assessments, inghuding, intercst
and Jals chovges which seorue prriar w g snlu,nm*k!'*', or other sonveyines Of his Lot

y e manager of e Association will,

E1LIT Quils
wilin ton (i) days of a wrillen reguest and vpon payment of @ jee sel from l.imc; o timg by the Bowd of
Directors, rish o any Cwaer or such Quner's Mortpagee which requests thu sane, a certificate signed by the
Treasurer, Assistan Treasmer, or nmnager seting forlh wheer the Assessments Ior which such Owner s
u.hp'm'\rblc have been puid, and, il not paid, the outstanding amont due and owiny, together With all fines,

acerued imerest, and other peralty chargus. Sueh cerlificale will he conclusive evidence against all bul such
Owner of paymient of any Assessments stated thereiin to have dees paid,

aue, The Treasurer, any Assistun Troaswey, o

1120 Daw of Congmencement of A8 ;;.5,\m'-m'\ The Asssssments provided for herein wilt commence

b the date on which @ Lo! is canveyed Lo & person olher tan Declarant and will be due and payable in wuch
marinet and on such schedule as the Board of Dircotors may provide. Annual Assessments, Speeial Assessinenls

wnd Emergency Specinl Assessiments vl be adiusied For such property according to the number of months then
semaining in the than fisead voar of (he Association and the number of davs v remaining in the month in whicl
such property is fvss convey e,

;Jnl\hllhalnndnu., anything Lo the contrary
cotleeting from ench Owner

() Working N | ¢ ’
i s Deelacainn, a4 working ¢ tpllal fund will bs esablished for the Assosiation by
who acquires ttle 1 his Lot from the Declarant a werking, sapital amonnt cquul 0 212ths of he Annoal
Assessaent then v efTeal, which Assessmant will be due and J]d.)"dblu. and will be transferred to the Assnciations
at the ilme of ransier of-each Lot by the Devlaran w any other Qwner, Such sum is and will remain diglivzl from
the: Aunual Assessment and will not be considered advance paimer of the Aoval Assessrsent. The waorking
capital reeipts may be used by the Assnciation {n covering operating expsnses as well a5 any shher exponse

incurred by the Associmion purspant {o this Deslaration and the Bylaws,

ARTICLE 12
RULE pa R It

,,,,, Sulijear la the pr\m 1\.-1=. heree!d, the Boar of Direciors may cstwblsh
roasorable ruley and 1 . toucarii: 1 the nse af Tots, Dwellings, and tie Common Areas, snd lacililics
lacated thereon.  In particolar by withow limiwtion, the »im.ld ol Direstors may promulgate from Ume Lo tine
rules and regirdations, which will govern astiviies dine asay, in the judgment of the Board of Dirsctors, e
envirammentally hazardons, s.uvh A% 1,4\[ ;erm oJ (c‘l'Tll‘ U, |m nmles, cnd ullm r.nt:mcll.a. l i€ Ar n\.mlmn

120 Rul
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(V) Tho propased sanetion 10 be imposéd,

(¢) Fearing. The bearing will be held in exeantive sexsion of the Board ¢f Diretors pursuant

o e notice and will afford fhe Meged violuor a reasonable oppénnnity te be heard. Prior in the erfectiveness of

any gancrion hereuder, prood ol notice wied tie fitvitation 1 by hearsd will he pi seed i the minules of e mecting.
Sueh proof will be dounied adequate if the offieer, dirceios, or eihwer indaviciai who delivered siieh nntive Chlers
sopy of the notice togsther with a statement of e dage and maner of delivery, The notjee regnivenvanl will by
deemed sutislicd Jf an alleged violaor appears al the mocting, The minwes of the meetiog will conlain a veriten
statement of the vesulis of the heacing and the sanction imposed, i any.

aley. The Declaram,

1.} ol Litigation sn e L Riabt 1o Liligalg DI
\'\‘(miulirm Owiiers, il any Persons not atherwise xnb]w"[ o the Decloation who agrees w snbmit to this
ARTICLE 33 (solleciively, "Bound Parkies”) agroe (o encovrage lhe amicable resalution of disputes berween and

anong .h m.sclve~ involving this Declaration or ihe Developmeny, and 1o avold the emotional snd financtal coss
ang grees g 18 chams, eriévpizes and dispules

ngation, Accordingly, el Bonnd Pay sovemmnts
(ineluding those in e stz ccinienlaing or cro qims) l/ fwaen ouno Purand uvolvine i Peclarsnion
of the Deveinmmient ihelwling it Tmiton, claims arievimes of dapules adding out of or relating 1o e

ks

nncrnu-nnmn. apnlcation or enloveeinem thérgal (eollee

sovom P17 s bjoet o e w anedurey-sel-ferth nl \'wn:-n 135

")

2ed

Ly

SHAGNRNE

(a) ans suil By the Assoelalion rgain. l.. nmcl Parly ua eiforee mov ASSuSSINCE O m.,.*.

X '"l\- Clahing”), '.:b.‘wpl for "l..\(‘l\ll)l ( Imm” nider

152 Lxempt Claims, The following Clins C'Lxempe Claims™) ure csempt from the provisions el

charges horeunder; and

{h) any suit by the Assosialion o obiain a fempovary reswaining order (or equivalent
emergency equilable relief) and ofhe relief the court may deem viesessary in arder 10 thaintain tho statis quo and
preserve any enfbreerneni power of (he Ass acialion hemender unlil the malier way be resolved on Gie merits

pursuanl o Seclion 133 helow; ar

(v any sl betyeeen Owners wiush does nal include the Dealaryn or the Asgocidlion &s
porry, 3 such suit asserts o Claim whiel wauld constilute 1 canse of action independent oMhbe Declaration and Thc

Development; or

() any sl inoadhich gn indispensable prely i3 nota Touad Parts | or
(2) any awit which otherwise would be barred by any applicable stawne of limitation; or
N any suil invalving o magee har Js nex 2n Bxeape Clait ander (o) threugh () above, bl

s 1o which mater e Bound Pariy agwinst whom the Claim is made waives e mandefory provisions of Section
13.3 below

Any Bound Party having in Exemp Claim may submit it (o 1he alerpative. dispute resohution prosedores set Forth
in Section 13.3 belew, but there is ne oblgazion 1o de so.
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;A BoundPargy-having o Chaies ["Claimane)
einpnwnl ar all o mny eombimition of them

L“Rv-\,-nndun”‘) Attty i an IS wmrz C ]rll’ll undv» ‘m’ will siob Tite suil i anyecourt wre initinte any
prosecding befors any sidminiswiive wibond) sa ehing pedics s resolution ol e Tain wndi it T (.nmphvd sefth
[hc procegures st Oich i Exhili =0 w s Decluration, sié then only 16 eoforos the résulie ficren!

Th3 hE
agninst a Bouad T4

P Ldtgation. No judicial o adwinistrative prozescing, ineluding any mandatory procedine uncler

Seetion 13.3 above, With a1 amount i controversy execeding $23,000.00, will be commenced or prosecuted by
the Associaticn unless approved by 73% or more of the voles of the calire Asggociotion, by Referendum or al 4
duly held meering of Membors calied Tor the posposs of approving the procesding, which pereentage will also
sonstroe the guortm reguivesd for ary such meeting, Tlile Seativgewill nop apndy, howeser, 16 (g0 aetinns breduhy

by tie Agsogintion b enfitg the provsd
Tens): (0w dnipogsinon snd solleetion of Agsessmens; (©) przecdings -involving ahallenges twoand valnrem
axarici: () counterdlaims broughe by the Asgoemtion m [HO""U’HI\SI‘: fnstituted against i or (¢) actions bronghl
by the Assosiatinng o enfores writcen contracts with its § uglpne' s tnd service providurs. This, Seclion will not be
amended witless tie smendment is appraved by the raquisite percentage of vates of Members, and pursiant w the
saine procedures, necesiary 1o institate plf‘(,fu(l]n"b gs provided above. Thiy provisien will apply v addition to

th negotintion and arbilration provisivng o this AICTICLE 13 aad the pracedurss therfore set vorth in Exhibir

+ this Declaration, i€ applicahl,

139, Miscollnogous Alematve Disuuje Resolotion Provisions.
Litase il lie SV A 34

(4) Canflichng Proyisions. Any sonflict or d(.‘-cw‘pnr.xc:j.' borween the terms and conditions sol
Forth inc thie ARTICLE 13 and e pracedures set forlh ib Bxhihit “C and sog teem, condition or procedure ol the
Amevican Arbiration Association, or any Temedy allowed ac law or in squicy, the s, conditions, procedirss

will contol,

l”‘!

ang remedices sat forsh heyein and in Exhibsic

()! Tlhedt 1S OF FSSENCE, Al periods of 1me sed Torlh herein or calatated pursnant 10
provisions of this ARTTCLE 13 will be strictly adhered o, TIME DTUNG OF THE ESSENCE bereof.

MORTGAGTT B
1.1 Jmroduetion. TTis ARTICLE 14 sstablishes corlain standwrds and covenants thad are for the

henefit of the Gajders, insurers aod puaranfors of certain morlgagss, This ARTICLE t s supplamental 12, and

net i ahslitation for, any other provisions of the Declaration, 1he Bylaws of the Association and the Artieles of

Irmr.wpm‘mi\'n v of the Association (the “Constiluent Documents™), but in the even! of coulliet, s Asticle shall
control, Ynless Gie Board of Directors shall vote oo auspend this provision, the Board shall periodically smend
this ‘Xl‘uvln_ Jrom time 10 time. to he comsistent with generidly spplicable requirgments of the Federal National

Morigage Assocition geverning mortganee epprovil regliremants,

o Wherever i ihe Constiment Doctnuems the approval or consent of a
igible Mortgsgoes" 15 reguired, it shall mean the approval or songent of the
Instirational l\»-lrm:ga““ holding fiest Hen Mortgages on Lot whicn have wovided to the Assosiation writien
requests, stating (el wonzs wrd addresses aud the ﬂru’;' aldresaes of the Lows o wiich their Movtgages relare, {o
receive writlen nolice of the matters for which they are entitied 1o vate, and which i the aggregate Im\ o allocaiwl
ol votes iy the Associavion whon compared w the wtal allozated 0 al! Lotg hen

&

to thent sush specilied parcentay
sulject (o first Mortgages held hy Bligible Movgagees,

sinng af thiv Deslationichdhug, withont imietions, the loreelosure of
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Counsel:

I have read you respective orders. 1 apree that those claims that ate exempt under 13.2ate
exempted from arbitration. For instance, suits to obtain a Temporary Restraining Order are
specifically exempted; suits on Injunction Relief are not. There is a very practical distinction, Tl

revise the order accordingly.

Robin B, Stilwell

~ Circuit Judge, State of South Carolina
305 East North Street, Suite 315

Greenville, SC 29601

(864) 467-8408

From: Mark Bible <bible@conlaw.com>

Sent: Wednesday, August 21, 2019 10:24 AM

To: Stilwell, Robin B. Law Clerk (Kamairi Fayall) <rstilwellle@sccourts.org>; Rohe, Joscph <
JRohe@foxrothschild.com>; gmorton@dmdslaw.com; Swent, William B. <

WSwent@foxrothschild.com>
Ce: Stilwell, Robin B. Secretary (Carole Ring) <rstilwellsc@sccourts.org>; Stilwell, Robin B, <

rstilwellj@sccourts.org>; John Crawford <crawford@conlaw,com> '
Subject: RE; 2018CP2305047 Clubs at Cherokee Valley Property Owners Association vs SK

Builder

*rx EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments, ***

Mr. Touma, A

We apologize for the delay in providing the Court with a proposed order on this matter, The
parties are unable to agree on certain terms and are hereby providing two versions of the
proposed order for the Courts consideration and decision. The Defendants proposed order
(attached) is the original version that I prepared and request be approved by the Court. The
Plaintiffs proposed order (attached in word and red-line PDF) is the version the Plaintiffs counsel
would like to be approved by the Court. Please provide these documents to Judge Stilwell for
review and decision. Should Judge Stilwell like to hold a teleconference or a hearing for the
parties to voice their respective position(s) as to the differences of each order, the parties are
happy to accommodate, Opposing counsel and I have discussed this matter and I have included
counsel of record in this e-mail, Pleasc let us know if the Court needs anything further, Thank

you.

Sincerely,

Mark A. Bible Jr.

Attorney "

bible@conlaw,.com
cid:image001,jpe@01D55DA6.4072R030

704 E, McBee Avenue / Greenville , SC 29601
Ph: 864,242,4899 / Fax; 864.242.4844
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From: Stilwell, Robin B. Law Clerk (Adam Touma) < rstilwellle@sccourts.org>

Sent: Tuesday, July 30, 2019 3:31 PM
To: Stilwell, Robin B, < rstilwellj@sccourts.org>; Mark Bible < blble@conlaw com=>; Rohe,

Joseph < JRohe@foxrothschild.com>; gmorton@dmdslaw.com; John Crawford <

crawford@conlaw.com>
Ce: Stilwell, Robin B, Secretary (Carole Ring) < 1stllwellsc@sccourts org>
Subject: 2018CP2305047 Clubs at Cherokee Valley Property Owners Assomatlon vs SK

Builder

Good Afternoon All,

I have spoken with Judge Stilwell regarding this case, Mr, Bible, would you please compose an
Order granting Arbitration and email it to us in word format? Thank you.,

Sincerely,

Adam G. Touma

Law Clerk to the Honorable Robin B, Stilwell
13th Judicial Cirouit

Greenville: (864)-467-8407
Rstilwellle@scourts.org

~~~ CONFIDENTIALITY NOTICE ~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message in
error, please contact the sender immediately and delete all copies of the message and any

attachments,
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THE STATE OF SOUTH CARQLINA
In The Court Of Appeals

i

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Robin B. Stilwell, Circuit Court Judge

Case No. 2018-CP-23-05074

SK Builders, Inc,; Devoro Homes, LLC; Westchester Jordan’s
Pass, LLC; Westchester Ochlockonee, LLC; and RMDC, Inc... ... Respondents,

PROOF OF SERVICE

The undersigned employce of the law offices of Fox Rothschild LLP, attorneys for
Appellant, does hereby certify that service of Appellant’s Petition for Rehearing was made on all
counsel of record, specified below, by mailing a copy of the same by United States Mail, postage
prepaid, to the following addresses:

Gregory A. Morton, Esq.
Donnan & Morton, P A,

4 Arborland Way

Greenville, South Carolina 29615

John T. Crawford Jr., Esq.

Mark A. Bible Jr., Esq.

Kenison, Dudley & Crawford, LLC
704 B, McBee Avenue

Greenville, South Carolina 29601

[signature black on following page]

37



This the ‘() \

M
I {‘T[ezy of October, 2019,

-l\1 um/d“/ h/ )’M(’/z JV

(;

(,n)IFcr K. (mcum

38



THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Commion Pleas

Robin B. Stilwell, Circuit Court Judge

Case No. 2018-CP-23-05074

SK Builders, Inc.; Devoro Homes, LLC; Westchester Jordan’s
Pass, LLC; Westchester Ochlockonee, ILLC; and RMDC, Inc._____._ "......Respondents.

PROOF OF SERVICE

The undersigned employee of the law offices of Fox Rothschild LLP, attorneys for
Appellant, does hereby certify that service of Appellant’s Petition for Rehearing was made on all
counsel of record, specified below, by mailing a copy of the same by United States Mail, postage
prepaid, to the following addresses:

Gregory A, Morton, Esq,
Donnan & Morton, P.A,

4 Arborland Way

Grecnville, South Carolina 29615

John T. Crawford Jr., Esq.

Mark A, Bible Jr., Esq.

Kenison, Dudley & Crawford, LLC
704 E. McBee Avenue

Greenville, South Carolina 29601

[signature block on following page]
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This the :/)\I [

‘day of October, 2019,

RN A VAR LW i
"“---NL&LI;JW;(fi‘(,-f'?g‘f"lé.-\"’/i/)l'}:l(,(‘;é/.,-/'}’\-/"
Jcnlp‘i fer K, [rncum
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The South Caroling Court of Appeals

The Clubs at Cherokee Valley Property Owners'
Association, Appellant,

V.
SK Builders, Inc.; Devoro Homes, LLC; Westchester
Jordan's Pass, LLC; Westchester Ochlockonee, LLC; and
RMDC, Inc., Respondents.

Appellate Case No. 2019-001622

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

Columbia, South Carolina

cc:
William B. Swent, Esquire
Joseph William Rohe, Esquire
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