


-~ ©: TABLE OF CONTENTS

TABLEOF AUTHORITIES ... ........ =
. STATEMENT OF THE ISSUES ON APPEAL...;‘..‘;;..i..;.' .......
STATEMENT OF THE CASE.... gt S
STATEMENT OF FACTS. oo e
STANDARD OF REVIEW...;.!.: ...... ...... ...... .
- ARGUMENT...;;...; ............ e S — ..... B —

L THE LOWER COURT ORDER DENYING BMW’S MOTION TO

~'SET ASIDE THE ENTRY OF DEFAULT WAS CORRECT AND :
11

IN ACCORDANCE WITH SOUTH CAROLINALAW............

.A The Court Correctly Held That BMW Did Not - L
Present a Satlsfactory Explanatlon for its Default......;,r feteeneeees '

1. BMW’s default was due to the reckless indifference of its -
- in-house counsel who; after twi'ce personally receiving
© copies of Plaintiff’s suit papers claimed that the suit
was not timely answered because suit papers ‘were “lost
. in the preverbal shufﬂe .................... e T domreeeeneinenes :

2. VThe lower court correctly detér_mined, in accordance with
~ Rule 55 and S.C. case law, that BMW had shownno
" "good cause" to’ support rehef from being in default ..........

_ B. Assurning BMW Could Have Presented A Satisfactory .
- Explanation for Its Default, the Remaining Factors Do - 4
Not Favor Grantlng Rellef from Default ......... R

IL » THE LOWER COURT PROPERLY CALCULATED DAMAGES
' AND PREJUDGMENT INTEREST....‘ .............................. R

" A The Lower Court Correctly Determlned the Amount of the "
- Damages Owed by BMW, Regardless of BMW’s Argument ,

About the Notice of Damages Prov1s10n....-.........-...............,v ............ -

B. The Lower Court Correctly Determlned Prejudgment

Interest Under New Jersey Law ..... eeeeerees . “

i

10

11

g 1'_1
24

29

31

31



L.~ AS ADDITIONAL SUSTAINING GROUNDS THE ORDER . -
DENYING BMW’S MOTION TO SET ASIDE THE ENTRY
OF DEFAULT SHOULD BE- AFFIRMED BECAUSE -
RESPONDENT IS ENTITLED TO AN ADVERSE INFERENCE
FROM BMW’S FAILURE TO PRODUCE RELEVANT, .
AVAILABLE DOCUMENTS IN ITS POSSESSION ON THE

ISSUE OF ITS DEFAULT ..o S 1
CONCLUSION. oo 41
.)’ .



| ‘_'.'I‘ABLEVOFVAUTHORITIE'S

Case

Bd. of Trustees of Sch. Dist.. of Falrﬁeld Cty. v. State 395 S C. 276 285, _
718SE2d210 215 (2011) .................... e e, [
Caldwell v. K-Mart Corp 306 S. C 27 410 S.E. 2d 21 (Ct App 1991) ...... :
Columbla Pools Inc. v. Galvm 288 S C. 59 339S. E. 2d 524 A

(Ct. App 1985).ceiiiiiiiiiies S R
Conway V. 287 Corp Ctr AsSOC.; 187N J 259 901 A2d 341 (2006)....;. .

: D1alAmer1ca V. Kay Span Energy, 374 N J. Super 502 865 A.2d 728 (2005)

Harbor Island Owners’ Ass n v. Preferred Island Props.. Inc 369SC 540,
,544 633 S.E.2d 497, 499 (2006).....-....;;.............: ...... creeee

.Hopperv Terry Hunt Constr 373 SC 475 483 n 1 646 SE2d 162
166n 1(Ct App 2007) ...................... ....... e eereeieens .

In re Estate of Weeks 329 S. C 251 259, 495 S E 2d 454 459 (Ct App 1997)

- Johnson&Dealarnan Inc V. Wm F. Hegarty Inc., 93NJ Super 14,
224 A.2d 510(1965).......: ...........................

Kaur v. Assured Lendmg Corp., 405 N.J. Super 468 965 A. 2d 203

(2009)...... oo RO IS S e

Kershaw County Board of Education v.- U S Gypsum Co., 302 S. C 390
396SE2d369(1990).......:..’.’., ......... S e, o enerieeeaeeerenteeaiiaaas

Ledford v. Pennsylvama Life Ins Co 267 S.C. 671 230 S E.2d 900

_ (1976)..,....-._~..,.._.~.‘......;:,J .............. s e e

McClurg V. Deaton 395 S. C 85, 86 87,716 S.E.2d 887 888 (201 1)

" McMahon v, Clty ofNewark 195NJ 526 951 A.2d 185 (2008) ...... 3

M1ctron1cs v.S. C Depaxtment of Revenue 345 S.C. 506 548 S. E 2d 223

" (Ct. App. 2001)................._...1 .................................

Mltchell Supply Co Inc V. Gaffney, 297 S C 160 375 S E 2d 321

v'(Ct App. 1988)........ ICEEN.: e aeene ORI

- MrT.v.Ms.T3788C. 127, 6628E2d413 417(Ct App 2008)....' ...... o

i

25

31,34

36

19.

° .

- 33
34
39

o3

28

731,34
26

- 9.22.23

29



New Hampshlre Insurance Co v. The Bey Corporatlon 312 S. C 47

iv

~435 SE2d 377,379 (Ct.-App. 1993).....;.’...';;.; .......... frreeerian, - 28
'Pnnglev SLR, Inc. of Summierton; 382 S.C. 397, 675 SE2d783 - |
(Ct. App. 2009)..........‘ ........................ F . e 39
Regrons Bankv Owens 402SC 642 741 SE2d 51 (Ct App 2013)...4.... 1
chhardsonv PV Inc 383 S C. 610 682 S: E 2d 263 (2009) ................ 8, 23
Robertsv Peterson 292 SC 149, 355 SE2d 280 (Ct. App 1987) ....... 23
Rochev Young Brothers Inc. 318 SC 207 456SE2d 897 (1995)........‘». 8,22, 38
_‘ Rouvetv Rouvet 388SC 301 696SE 2d204 (Ct App 2010)..........,.. o 28
_ Rova Farms Resort v. Investors Insurarce Company of Amerlca 65 NJ 474, j
323 A.2d 495 (1974).......».;.’...‘ ..... s S OO TN 35,36
' Sundown Operatlng Co V. Intedge Indus., Inc., ‘383 SC 601, | . - 8,20, 23,
- 607, 681SE2d885 888(2009) ................ PPN .24, 28, 29,
' o D - 30
Thompsonv Hammond 299 S. C 116 119 382 SE2d 900, 902 903 ‘
(1989) ............. e P SR, . 29
Toblasv R1ce 386SC 306, 688 SE2d 552 554 (2010) ....... ) ...... 28
Tri- County Ice & Fuel Co V. Palmetto Ice Co 303 SC 237 399 SE 2d
779, 782 (1990)........2...' ........ JOTSR s feesdinenisien i, - 28,
White Oak Manor Inc. v. Lex1ngton Insurance Company, 407 S C. 1, -8, 20,,21,
753 SE2d537(2014)....V.._...'.‘,..‘.»..-..........r.-..............., .................. reennsais 22,38
vW1sconsm Motor Corp V. Green 224 S C. 460 79 S.E.2d 718 (1954)....‘.".‘,‘.'..’.’ 39
Other Authorities o
: Rule9(c),SCRCP31
Rule 55, SCRCP ........ e s e 6, 7 8,10,11,20,21,22,24,27,40
Rule 55(c), SCRCP..,.....,.'..,.;.‘»...;; ...... [ SO 11, 20, 24, 27,28
Rule 60, SCRCP: .. ..o e .............. -;.'.'...6, 27,28,29
Rule 60(b)(1), SCRCP....... eeeraeereastienes e e ....25,26,27,28 .
Rule 220(0) SCACR..:....'....".' ........... s ..... Ve SR 37, 38



II.

1L

STATEMENT OF THE ISSUES ON APPEAL

~ WAS THE LOWER COURT CORRECT IN DENYING BMW’S

MOTION TO.SET ASIDE THE ENTRY OF DEFAULT WHERE

" THE DEFAULT WAS DUE TO THE RECKLESS INDIFFERENCE

OF. BMW’S IN-HOUSE COUNSEL WHO, DESPITE MULTIPLE
OPPORTUNITIES TO AVOID DEFAULT FAILED TO DO SO, AND

- 'THEN CLAIMED THAT THE SUIT WAS NOT TIMELY ANSWERED |
. BECAUSE THE SUIT PAPERS WERE “LOST IN THE PROVERBAL
' SHUFFLE”" ‘

WAS THE LOWER COURT DETERMINATION OF DAMAGES,V

.INCLUDING PREJUDGMENT INTEREST, OF $633,206.06 .
CORRECT UNDER THE APPLICABLE LAW" iy :

AS ADDITIONAL SUSTAINING GROUNDS SHOULD THE }
" ORDER DENYING BMW’S MOTION TO SET ASIDE THE ENTRY OF -

DEFAULT BE_‘AFFIRMED BECAUSE RESPONDENT IS ENTITLED TO
AN ADVERSE INFERENCE FROM BMW’S FAILURE TO PRODUCE

RELEVANT, AVAILABLE DOCUMENTS IN ITS POSSESSION ON THE " -

ISSUE OF ITS DEFAULT"



STATEMENT OF THE CASE

Respondent ﬁled 1ts complamt agamst BMW on February 8, 2017 in whrch it
asserted that BMW had an obllgatlon to 1ndemn1fy respondent for withdrawal lrablllty“
- which respondent incurred 1n 2014 to the Western Conference of Teamsters_ Pensron
“Trust. The summons and .cor;nplaint were’served on B.MW’s re"g’i'steredfagent for seryice
of process, CT Corporatlon ‘on Feb»ruary 10, 20l7 The answer was due on or before
March 12 2017 It was in default on March 13 2107

By Order of The Honorable Deadre Jefferson ‘dated March 23, 2017 entry of
default was awarded to respondent BMW ﬁled its mot1on to set aside entry of - default _‘
‘on Apnl 25 2017 wh1ch was 43 days after its default The defendant’s motion to set
aside the default based on Rule 55 SCRCP was heard before The Honorable J. C.

Nrcholson Jr on June 13 2017 In hlS Order ﬁled July 21 2017 the c1rcu1t court denied
BMW’s motion. On August 8,°2017, BMW filed its rotion to alter or amend the ,
judgment or for rellef from the Judgment pursuant to Rules 59(e) and 60(b)(l) By Form
4 Order dated October 4 2017 these mot1ons were denred

A damages hearmg was’ held on October 12 2017 The Court took test1mony
from an employee of respondent who 1dent1ﬁed the amounts and dates of each payment '
made for wh1ch respondent is seeklng 1ndemn1ﬁcatlon from BMW | The testlmony of Dr.
Ohver G Wood was also tal__(en on the computatlon of damages and prejudgment interest.
Following that hearing", the Court entered an'Order"for Default-J udgment 1n the amount of

$633,206.06 on November 27, 2017

' On March 24, 2017, BMW removed the Acase to federal court. Because its removal was not timely, the
federal court granted respondent s motion to remand (w1th consent of BMW).

% This Order superseded the Order of default judgment of” $647 309 06, whrch was prev1ously entered on



STATEMENT OF FACTS

The summons and complamt (heremafter complamt or' su1t papers”) were filed
on February 8, 2017, and were ser'ved on BMW via its re'grstered agent,‘ CT* Corporation,
on February 10, 2017. (R. p. 86.) BMW did not timely file an answer. On March 23,
2017 Circuit Judge Deadra Jefferson signed an Order of Entry of Default. On April 25,
2017, BMW ﬁled its motion to set aside: default along with its proposed answer. By that.
t1me BMW had been in default for 43 days U o

In 1ts motron to set a51de default BMW argued that “good cause > existed to l1ft
the default. Along w1th 1ts memorandum BMW ult1mately supplled three afﬁdav1ts
signed by its in-house corporate counsel Richard Spltal‘en who stated that he was
respon51ble for handling i 1ncom1ng legal process and for ass1gn1ng suit papers to local:
counsel for _defense (R p. 188 ) BMW clalmed below that its handlrng of “this
particular filing was an except1on to the rule of prompt 1nternal communications in.terms

. of the proper serv1ce date Thus the fallure to t1mely remove was the result of a clerical

error.” (R. p- 76.) In 1ts Order the lower' court-found:

“Accordmg to BMW its failure to answer the complaint was due to.a
-minor technical error. See Defendant’s Mot1on to Set Aside Default, at 4,
“Defendant's conduct amounts’ only to an omission caused by a clerical
person's carelessness.” However, the so-called ‘clerical person’ was in ‘
* truth BMW’s own in-house legal counsel who was charged with handlmg '
- _.‘the company S legal process.” :

‘Rp.12) ¢

November 2; 2017.

3 The ﬁrst Spitaleri afﬁdav1t was dated Apr11 25, 2017; the second was: dated June 12, 2107. Subsequently,
on October 9, 2017, BMW ﬁled a third afﬁdav1t sngned by Mr. Spltalerl



Mr. Spltalen S Job .responsrlblhtles 1nclude .SCI'V'lIlg as Corporate Clounsel for
" BMW of North Amerlca (R p 187) He is tasked w1th “managmg 11t1gat10n brought‘
| agalnst BMW NA ”? (R p 187. ) It is. Mr Sp1taler1 s job for BMW to handle the routlng
of legal process to out31de counsel.once su1t papers are rec,elved. (R. p. 188.)

| - Mr. Spltalerl had two chances to handle the recelpt of Plalntlffs su1t papers in thlS_ ’
' case First, on February 13 2017 he recelved the summons and complalnt in thls
actlon” from hlS BMW Department Coordlnator (R p- 188 ) As noted above those suit. o
: papers had earller been . served on BMW by serv1ng CT Corporatlon on February 10,
2017. His second 1nstance of recervmg the su1t papers was entrrely fortultous ThlS
1nstance arose out of a 30- mlnute telephone conversat1on Mr Sp1taler1 had ‘on February
21, 2017 w1th Charleston lawyer Bruce Wallace Esqulre (R. p 123.)

The contact between Messrs Wallace and Spltalerl occurred because Mr. Wallace )

had been try1ng to arrange to take the deposmon of one of BMW’s 1n-house lawyers

Courtney Anderson in a dlfferent case- (AEP2 LLC V. Buxton) That case mvolved legal

malpractrce claims against M. Wallace 'S chent brought by AEP2 (R ‘pp- 122- 123) '
BMW was not a party in the malpractlce case The chief claim in the malpractlce case
.was that Mr. Wallace s cllent ‘a lawyer had commrtted malpractlce by not ‘properly'
_ handllng an issue 1nvolv1ng ERISA w1thdrawal llablhty, costlng AEP2 actual damages of
$605 669. (R.p. 122) | A' | | |
In defending that case, Mr Wallace sought to show “that BMW of North Amerlca
. was obhgated to 1ndemn1fy AEP2 for the” $605 OOO in W1thdrawal llab111ty ” (R p.

| 124.) Mr. Wallace’s aim was to prove that, because.of BMW’s 1ndernn1ty obllgatlong Mr.



: attr1butable to the w1thdrawal l1ab1l1ty

In laymg the d1scovery groundwork for h1s BMW Amdemmty defense, Mr.
jWallace had served a subpoena on BMW seekmg in- house lawyer Anderson s testlmony _'
(R p 123 ) Mr Wallace S dep051t10n subpoena in the legal malpract1ce case ended up in '_
Mr Sp1taler1 S hands (R p 123) This led to Mr. Wallace callmg Mr Sprtalen on
February 21, 2017 (R. p 123) In ‘the course of h1s conversat1on with Mr. Spltaler1
about the BMW employee § depos1t10n Mr Wallace wanted to take Mr Wallace told
Mr Spltalen about this lawsu1t (R p 124) - o B "

Mr Wallace explalned that the‘v 1ndemn1ty obhgat1on arose out of the 2014 .
Assignrnent Assumpt1on and Consent'Agreement in 2014 that had been produced to him
“in d1scovery by BMW via a subpoena duces tecum (R pp- 123 124) The Agreement
was filed with. the lower court (R pp 126 130) It carries a Bates Stamp of
BMW000128 to BMWOOOI3O That Agreement has a provrs1on located on. p 2 para. 3,
callmg for mdemn1ﬁcat10n by BMW w1th respect to’ any potentlal w1thdrawal l1ab1l1ty to
‘ .the Pen51on 1ncludmg all potent1a1 11ab111ty to the Pens1on Fund as of the Ass1gnment
Date It was thls contractual obl1gatron on BMW’s part that led Mr Wallace to not1ce
“the depos1t1on of Ms. Anderson |
| In the course of h1s February 21 2017 conversatlon w1th BMW’s in- house
' ‘. counsel Mr. Wallace told Mr. Sp1taler1 that he [Wallace] had notrced the .deposition of |

BMW 1n-house attomey, Courtney Anderson in the malpract1ce case he was defendmg

: because (D) he 1ntended to ask Ms Anderson to acknowledge that BMW had an’

-

) * The depos1t10n of Ms. Anderson was. scheduled but then later cancelled by BMW durmg the pendency of . -
this case. R _ .



indemnity obllgatlon to AEP2 for the. w1thdrawal l1ab1llty of $605 000 and (2) that' there
'was a pending suit, namely th1s case, that had been brought to address the issue (M
\4) (R p 124) Wallace also had rece1ved BMW emarls (R pp 226- 229) show1ng '
Ms. Anderson s’ 1nvolvement w1th the - 2014 Assrgnment Assumptlon and Consent
Agreement under wh1ch it was agreed “that “BMW’ 1ndemn1ﬁcat10n ‘of [AEP2] c
covers all potential w1thdrawal llablllty to the Pensron Fund. . = (R pp. 126- 130 )
Though Mr.. Wallace is not a lawyer in this lawsult he had a copy of the
complamt that plalntlff AEP2 ﬁled agalnst BMW.. He was asked by Mr. Sp1taler1 “to
forward a copy of the complamt ﬁled in this case [1 €., the present one] 1nvolv1ng BMW ?
(R p 124) Mr Wallace d1d SO by emarl (R p 124)
Mr. Sprtalerl conceded below that he had a telephone conversat1on on February
| 21, 2017 w1th Bruce Wallace Esqulre and that he recelved a’‘copy of the complaint in "
this case by emall from Mr Wallace later that same day (R p- 189) The complamt _
spemﬁed BMW’s exposure for its 1ndemn1ty obhgatlon totallng $605 669 06. (R p 30 )
~ By way of excuse for BMW’s fa1lure to t1me1y answer the complamt Mr.
Spitalen filed two afﬁdav_rtsthat asserted that the fa1lure to tlmely file an answer was due
to the complaint"becorning "‘lost- in the proVerbial shufﬂe;’ (R pp -86 - 188),
notw1thstand1ng BMW’s 1ntemal requlrements and protocols in place to fac1lrtate tlmely
- responses to legal process ” Id.S | |

It was further acknowledged by BMW at the June 13 default hearing that Mr

Spitaleri’s “excuse’ for BMW be1ng in default was that the complamt got “lost in the

> The nature and substance of those "‘requirements and protocols” prornulgated by. BMW for the handling
of suit papers were never specified below, nor were they produced by BMW.



proverbial shuffle.” BMW’s then-counsel admitted “that is exactly what happened.” (R.
| p- 26 1.7) The hearing- transcrlpt does not reflect any assertion before the lower court that
BMW was confused or m1staken about the date of service of the complarnt

‘The. lower court s Order Denylng Motlon to Set As1de Entry of Default of July

21, 2017 was. based on the partres ﬁlrngs and the arguments presented at the hearrng on

- June 13, 2017 At that hearrng, BMW’s counsel strpulated that the apphcable rule for its

motion was Rule 55 SCRCP (R p. 234 lines 3- 6 ) The motron d1d not cite or rely on
Rule 60 SCRCP (R 'pp- 75- 80)
In the Order Denymg Mot1on to Set Asrde Entry of Default the tnal court ruled

that the default was: due to the neglect of BMW corporate counsel M. Sprtalen The -

S R.p.261): S
7 THE COURT: ...Did .
8. ‘he says it got lost in thé shufﬂe is that his language
9 in the affidavit? .

--10 MR. ABEL.: In his ﬁrst affidavit he said it was -
11 THE COURT: In hrs first afﬁdawt that is his '
12 language?

13 MR. ABEL: He said it ---

14 THE COURT: It got lost in the shufﬂe‘7

15 MR. ABEL: --- got lost in the process. Yes.

16 THE COURT: In the process or the shuffle?

17 MR. ABEL: I think he may have used the word

18 shuffle. But in his second affidavit --- = ° B

19 THE COURT: Does he use the word shuffle?

20 MR. FREEMAN: Proverbial shuffle..

21 THE COURT: Proverbial shuffle. .

22 MR. FREEMAN: Lost i in the proverb1al -- and, Your

" 23 Honor --- '
24 MR. ABEL And I think that is exactly what

- 25 happened Your Honor

Lawyer Spitaleri’s Affidavit dated Apr1l 25 2017 states: : :
Although our registered agent delivered the summons and complamt to us, it became lost in the
proverbial shuffle notwnthstandmg our’ internal requ1rements and protocols in place to - facilitate
tlmely responses to legal process. (R. p 86.)

The Court determmed that. the default was not occasioned by. local South Carolina counsel for BMW, but
rather was the fault: of BMS’s, in-house counsel, Mr. Spitaleri. “Local South Carolina counsel, Ashley :
Abel, had no role to play in the default of BMW, as the affidavits clearly indicate that Abel was told by
' 'Spltalerr that service of the complamt was on February 21 (R p. 13 ) : .



Order noted that serv1ce of the summons and complalnt had been’ made on BMW’s agent

for service, CT Corporatlon on February 10 2017. (R p. 8) The Court found that

BMW’s motlon'was ﬁled.43 days after it was in default. (R. p- 14.) The Court found E

‘ that, under Rule 55 the defaultlng party must prov1de a Justlﬁable explanatlon for the"
| default and give reasons why vacatlon of the default entry would serve the 1nterests of
Justlce and that BMW falled to show good cause under Rule 55. (R Pp- 14 15. ) It also
" found that there v was a, woeful lack of dlllgence on the part of BMW’s legal counsel Mr
Spltalen: “[I]nstead' of actlng' d111gently, Mr. Sp1taler1 turned a blmd‘eye to his _]Ob. |
K functlons and to the summons- and complalnt in thlS case, desplte bemg tw10e copred w1th/
the legal process and desplte belng a lawyer who was charged by BMW w1th handllng
suits against BMW ”? (R p 12. )
The Court found that Mr Sp1taler1 acknowledged that he [Mr Spltalen] recelved

| : 'the complamt on February 13 2017 (R pp 111, 188) The Court found Mr. Spitaleri’s 4'
| asser_tlon that the C;)mplalnt wa_s_;,“lost in-the proyerblal shuffle” and/or that it was not
assigned to outside counsel for a prompt response' because of a purportedly "‘nlere
innocuous clerical error” di’d-no't conStitute good cause.” (R Pp- 11 12,y

-- BMW’s “cleri_cal error’ defense was rejected by the lower court, wh1ch found that
the ‘fso;called ‘clerical .person ‘respon51ble, for the purported clerlcal error, was not a
low-level functionary, but rather it “was in truth BMW’sown ln-house legal counsel who
‘was charged with handling the cornpany's le’gal process.” (R. p. 12.) The Court found no

legitimate basis in the record for Mr. Spitaleri to have been “confused” or to ignore legal.

 1tis undlsputed that by February 13 2017, the summons and .complaint served .on BMW’s registered
agent on February 10, had been forwarded to ‘M. Spltalen (R.pp. 188-189.) This first set of suit papers
was never assigned to outside counsel for any action whatever. It was this set of papers that Mr. Spitaleri
conceded were “lost in the shuffle” inhis first two affidavits. (R. pp. 86, 188.)



: processthat had' been deliyered'to him.‘ Id. The Court ﬁirther found that his omission to
act was careless in the extreme and that Mr Spltaleri “clearly turned a blind eye to the
| _ 'obv1ous ”.(R.p. 13) The Court alse re]ected BMW’s position that Mr Sp1taler1 S actlons
in failing to t1mely file responses to the suit papers he tw1ce rece1ved sufﬁced to establish
good cause” for rehef from default Id. | - .
The Order of the lower court *relied ~on the rulings of our Supreme Court in .

construing . Rule' 55' SCRCP See Whlte Oak Manor Inc V. Lex1ngton Insurance

Comp any, 407 S C. 1,753 8. E 2d 537 (2014) (no good cause where defaulting party s

insurance agent .was neghgent in° fa111ng to answer the complamt) Roche v. Young

" Brothers Inc. 318 SC 207 456 SE2d 897 (1995) (“losmg complamt within the

corporat1on ‘was.not a ground to. set a51de default) R1chardson V. PV Inc., 383 S.C. 610

- 682 S.E.2d 263 (2009) (negl1gence of an attomey or an 1nsurance company is 1mputable

toa defaultmg l1t1gant) Sundown Operatmg Co V.. Intedge Industnes Inc., 383 S C.601,.

681 S.E. 2d 885" (2009) (negllgence of insurance agent was not ‘ good cause”)

" The Order concluded w1th a ﬁndmg that BMW’s 1n-house lawyer s repeated
neglect was 1nexcusable (R p 16) part1cularly in view of his telephone call with Bruce
‘Wallace . (ll days after serv1ce) that prec1p1tated Mr. Wallace s emall to Mr. Spitaleri
with an add1t1onal set of suit papers The Court s Order Denylng BMW s Motion to Set |
Aside Entry of Default was filed on July 21, 2017 BMW’s motion to reconsrder was o
denied by Form 4 Order of the lower court ﬁled on October 4,2017. On October 9, 2017 ,’
BMW ﬁled a document denom1nated “Third Afﬁdav1t of R1chard Spltalen Jr.” (R PpP-
209-216.) Even though it was not t1mely ﬁled Respondent does not object to it be1ng

1ncluded in thls record because it references but does not produce an emall of February



13, 2017, of Sprtalen s superv1sor The absence of this‘email entitles respondent to an
adverse mference that the ema1l is not favorable to BMW’s current posrtlon

The Honorable John C. Hayes III held a damages hearmg on. October 12, 2017

at Wthh plamtlff called a company witness to verify the date and amount of each

| payment made by plamtlff for wh1ch it sought 1ndemn1ﬁcat10n from BMW .The amounts '

4totaled $605 669 06 R_espondent ] expert Dr. Ohver Wood, economlst, computed

prejudgment interest on that amount based on the applicable New Jersey law — in the

_ amount of $27 537. By Order of Default Judgment filed November 27,2017, Judge

Hayes awarded Judgment agamst BMW in the amount of $633 206 06

STANDARD OF REVIEW

" The decrsron whether to- set aside an entry of default or a default Judgment lies

sOICly within the sound dlscretlon of the trial Judge. Harbor Island'Owners' Ass'n v.

Preferred Island-Props., In'c.,k.369 S.C. 540_; 544, 633 S.E.2d 497, 499 (2006). The trial

court's decision will not be disturb,e_d on appeal absent a clear showing of an abuse of that

: discretion.'Mitchell.Supp_Iy Co.,Inc. v. Gaffney;'297; S.C. 160, 162-63, 375 S.E;2d'321,

322-23 (Ct. App. I988)_."'An abuse of discretion occurs when the judge;iissuing the order

‘was controIled- by . some‘ error - of- law- or yvhen the order based upon factual, as

dlstmgurshed from legal, conclusmns is w1thout ev1dent1ary support In re Estate of

. Weeks, 329 S.C. 251 259, 495 SE2d 454, 459 (Ct App. 1997)



ARGUMENT ‘

~ As reflected in the factual statement above the entry of default in thls case is : . -

well- founded BMW’s default is not attributable to s1mple neglect but rather egreglous.
neglect. "In 'this case defendant S agent has acknowledged rece1v1ng serv1ce of the_j
| Acomplalnt thce,‘_from,, two drﬁ?zrerrt‘sourcess_ .both of whom proy1ded '_the-suit papers to
him within the time'to ‘answer. BMW’s oﬁ=repeated justiﬁcation, that the suit papers -
“we're lost in the proverbial shufﬂe " is legally deﬁc1ent - That 1t happened tw1ce is not
'proof of good faith, it is an 1nd1catlon of extreme carelessness by Mr Spitalerl If losmg
tw1ce-de11vered suit papers' “in the proverblal shuffle” sufﬁces t6 estabhsh good cause for
relle.f from default in South Carolma. there Wlll be no point in contmumg to maintain the
default prov1s1ons of Rule 55 SCRCP i | | |

Slnce bemg in default BMW has asserted several 1ncon51stent explanatlons for its
defa’ult which have one thing in comrnon: : ‘,no record proof. BMW initially said that the
default was' the “result-of a clerical error” and due 1 a failure of the fact of service of the
su.it'ypapers to‘he "‘effectiyely" corririiunicated within the Defendant ” (R lp ‘76) In its

Motlon to, Set Asrde Entry of Default BMW also asserted that “[d]efendant s conduct

amounts only to an omlssmn caused by a clerical person s carelessness ” (R p.- 77.) In

: BMW counsel Abel’s afﬁdav1t dated Apr11 25 2017 he. asserted that BMW was “not

alerted by the1r Registered Agent to the actual date of servrce wh1ch had occurred on
,.February 10 2017 ” (R p- 88) (empha51s added) |

| Thus as of the. BMW ﬁhngs on Apnl 25, 2017 BMW was blammg ‘a clerical
person (unnamed) and/or its reglstered agent (R pp 87 89) for its default No ev1dence k

supportmg»; such assertlons exists in the record. Mr. _Spitaleri s excuses for 1nact10n

10



: likewise fail to j-ibe. In his original 'afﬁdavit~ Mr. Spitaleri maintained “I did not become

aware of service upon our reglstered agent CT Corporatlon untll March 30, 2017 ” '(R p |
85 ) (emphas1s added) HlS second afﬁdav1t in contrast, refers to the suit papers being

routed to him from CT Corporatlon v1a “our Department Coordlnator and them

“forwarded to me’ ‘vo,r “sent . .. to my attentlon in both cases “on February 13, 2017 ”?

(R. p. 188). (emphasis added.)

L THE LOWER COURT’S ORDER DENYING BMW’S
' 'MOTION TO SET ASIDE THE ENTRY OF DEFAULT
WAS CORRECT AND IN ACCORDANCE WITH
SOUTH CAROLINA LAW.
The Vlower court correctly demed BMW’s motlon'to‘set-.aside entry of default. Its_
Order was correct under»Rule 55(c) SCRCP, and a proper exercise of discretion. . The

court’s decision as to whether to set aside an .entry of default should not be disturbed

absent abuse of drscretlon Reglons Bank V. Owens 402 S. C 642, 741 S E 2d 51 (Ct.

App 2013) BMW has shown no abuse of dlscretlon The Order is largely premrsed on
- ﬁndmgs of fact drawn from BMW’s own ﬁllngs in th1s case. '

A. The Court Correctly Held That BMW Did Not
Present a Satlsfactory Explanatlon for its Default

1 BMW's default was due to the reckless
'mdlfference of its in-house counsel who, after
. twice personally receiving copies of Plaintiff’s
- 'suit papers, claimed that the suit was not timely
answered because suit papers were “lost in the
proverblal shufﬂe”

It was well w1th1n the court’s. d1scret10n to deny the motlon to set asrde under
Rule 55 SCRCP It was stlpulated by BMW at the June 13 2017, hearing that its motlon

was made pursuant to Rule’ 55. SCRCP. .(R. p. 234, lines 3-4.) )
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In its Brlef at 11- 13 BMW contends that the lower court had no ev1dent1ary
support for its ﬁndmgs that BMW’s fallure to t1mely answer was due to hav1ng “lost” or
mlsplaced” the complamt “Yet thls is exactly what BWM clalmed below Here is what
BMW told the lower court ‘ | |

- Defendant’s explanat1on is reasonable and understandable Defendant's conduct
~amounts only to an omission caused by a clerical person's carelessness. The -

conduct, therefore, constitutes excusable neglect; in a liberal exercise of
-~ discretion, and the entry of default should be set as1de -

(R p-77. ) (emphas1s added)

In lawyer Spltalen ] second afﬁdav1t dated June 12, 2017 he repeats the cla1m
made in his earlier afﬁdaVIt,i quoted above, that the complamt that was served on BMW’s
Reélstered‘ Agent CT Corporation, and which ‘was forwarded to him on February 13,
2017 'vwas “lost 'in the proyerbial shufﬂe».” In his second afﬁdavit Mr. Spitaleri went on
to say that the reason BMW is in default was’ that it'-was “nothing more than a 51mple
human error.” (R pp 188 76)

BMW s current contentlon that it d1d not “lose” the complaint is incorrect or at
vbest a semantic exer01se At the default heanng, BMW’ s counsel adm1tted that the su1t
papers got lost in the shufﬂe The lower court asked “D1d he say it got lost in the
shufﬂe is that his language in the afﬁdav1t‘7” This colloquy ensued:

- MR. ABEL [Counsel for BMW] In his first affidavit he sard it was --- |

THE.COURT: In his first affidavit that is his language'?

~ MR. ABEL: He said it ---
- THE COURT: It got lost in the shufﬂe‘7 ,

MR. ABEL: --- got lost in the process. Yes. -

THE COURT In the process or the shuffle? o y

MR. ABEL I think he may have used the word shufﬂe But i hlS second S

- affidavit -+- S

THE COURT: Does he use the word shufﬂe‘7

- MR. FREEMAN: Proverbial shuffle.
THE COURT: Proverbial shuffle.

12



" MR. FREEMAN: Lost in the provérbial -- and, Y‘Quthonor - ‘
- MR. ABEL: And I think that is exactly what happened, Your Honor.

(R. p. 261, !ineé 7:25). o
AcAco_r.ding't'o BWM’s‘counéela, “eXaéﬂy \A;hat lAlappenéd”' is that the; summons.and
éomplai-nt got lost... Aqd it got lost ﬁot by a I“clérical pé_rson’s carelessness,’; as BMW
a;gﬁéd 'bé_iow 'with(;qtﬂ' record éubpbn (R. p  77),‘- but ‘bécal'ise Qf grossly negligént
| ‘indiffer.enceion_ the.,part of t.he_BN'[V&./A lawyer ch'aréed with processihg‘and safeguérding
the suit pap‘ers.‘." : A | - | |
7 g Mr. Spitaler-i:.étteﬁipt‘ccil‘ ijCX(_:l;iSé his b,e_havi‘('.)r‘ as minor, séying he moved the suit’
paperé_' “tb. an .incofre‘c.t electfdhic fol:de;.”,. (R pp 18.8-1..89:)’ Thls, of_ ccsu;sg, is d
distin;:tic;n with"(.)utl.a diff¢rencé. ’_]."he lower c‘oun‘noted: -“Weli, putting it in the Wrorig
eiéctr(;nic file is juét th'el samé as.llloéihgvit aan ihf@)wing it fn the tfash can.” (R p- 249,
li;les 3-5) | | B
In BMW’S-‘ ﬁlihgs, it Hés' direcfly' or obliquel‘yﬁhbl‘etimec“l its ciefault dn a low-level
. clericél- worker .('falsé);'its registeréd aéér'lt for service (false), 'or,'sorr;é uiﬁiarhed actor on
whose véccou:nt the papers sim;‘)lbyvbiec:at_ﬁe _“l.osyin £he bro_vefb{al shuffle r_}otwithstanding
our intérﬁal r_eqﬁiremerﬁs and préto;:éls' iﬁ place to facilitate timeiy. responses to legal
‘process.”’. (R; p. 86.) There; is aﬁrif}g_of fruth to the' “lcésf ip the shufﬂg” explanation, but 1t
doe;s‘nbt equate to good f:aﬁsé'for feiief. R | |
' “Left unéfsciu;sed.by_Bl\;.IW is »\%hgt BMW’S f‘intgi‘inalA requireméhts and protbcols
) 1n place to facilitate tin_iely‘resﬁonses to Aleg;dl process” actﬁally entail. This ihfonnatiolrl

was never suppliec_ulr to the court below prior to fhé court’s July 21, 2017, order Being

10 1t is undiSputed that Mr. Spitaleri ‘is_ the attoniey for BMW who handles any process that BMW receives
regarding labor and employment issues and that the legal .department coordinator had sent the summons
and complaint in this case to him on February 13,2017. (R. p. 188.)
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1ssued A rev1ew1ng court, therefore is unable to gauge the degree of departure by BMW
| .‘from the standard of conduct 1t set for 1tself 1 But the fallure of BMW to submlt its
“internal reduirements' and protocols . . . [for]-legal _process” does provide an inference
that the degreeof departure frorn BMW’s aCceptable standards in this case was huge.
| - In any event, BMW.hadAthe burden of showing good cause ’.for re_lief from default,
and itcompletely 'Ifailed'.- BMW'proyided"no'facts "shoWing a clerical error nor any
: fallure by 1ts reglstered agent for serv1ce to forward the' complamt to BMW What BMW
did show is gross neglect by 1ts legal counsel and that neglect is 1mputable to BMW the
client., ' |
, Startlingly, Mr Spitaleri manag'ed to mishandle the suit-papers ’twice. He had ,two
“chances to avoid défaultf first; on February 13, 2017 (when.his BMW legal department
coordinator_ emailed the complaint to hlm),12 and second,_-on F ebruary 2l, 2017, yvh'en.
- Bruce Wallace, Bsquire, ernailed,the suit papers to him'and discussed in-detail BMW’S
liability to- AEP2 1 There was 1o prompt, accurate-followfup by Mr. Spitaleri; instead, -
there WaS'recklessindiffere’nce to duty, and then an effort to cast‘blame in order .to cover
up the dereliction. |
| BMW s latest “good cause argument evrdenced by 1ts bnef in this Court edges

~away from the phantom clerlcal error” and damning ' “lost-in the-shufﬂe” excuses

'" Also undisclosed by BMW is the email of Coordinator Carbone sent to Spitaleri on February 13, 2017,
which attached.the complaint and which Spitaleri’s affidavit says informed him that the service date wis
February 10, 2017. (R. pp. 209-210.). Failure to produce Carbone’s email is puzzling. Did it say “get the
pleadings to South Carolina.counsel and be sure this case gets removed before the March 12 deadline”? Or
did it say: “be sure you, don’t let BMW go into default”? Or did it say somethmg else that would also
establlsh that BMW’s default was for no good cause"

12 (R. Pp. 188,‘209-210.)
3 (R.p. 124) -

ST
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offered below The latest reason for default, accordmg to BMW’s br1ef is that “the -
. uncontroverted ev1dence estabhshes that the default was caused’ by a mistake of fact as
\ to'the’ correct datelOf . service.” (Appellant s Br. 11 ) Respondent begs to differ. This
‘ ,latest hollow cla1m l1ke its predecessors 1s s1mply bogus | |
BMW’s latest reason for default is that lawyer Sp1taler1 s fa1lure properly to
‘_ handle the M of suit papers is 1rrelevant and i 1s to be overlooked rgnored or totally
forglven Mr. Sp1taler1 S fa1lmg in d1sregardmg the ﬁrst suit papers servedron him ls not
absolved because he managed_ to* mrshandle the second set of suit papers ‘he \later '
recelved Usmg untlmely ev1dence that was not subm1tted to the lower court pr1or to its
,July 20, 2017, order 14 BMW now argues that Mr Sp1taler1 ‘made a good faith m1stake as
to the date of service, behevmg it to be the date of hlS recelpt of the pleadmgs or
‘. February 21, 2017 ” (BMW’s Br1ef p- 6 ) There are glarmg problems with BMW’s new
« “good faith mlstake” pos1t10n
Mr. Sp1taler1 per hlS thlrd afﬁdav1t dated October 5 2017 two and one- half months
i after the Order being appealed,-clalms he recelved the suit papers on February 21,»_2017,
the date Bruce Wallace emalled him courtesy cop1es of the summons and complalnt and
he took that date to be the actual service date for h1s clrent Th1s th1rd affidavit mentlons

in passmg, that BMW Superv1sor Carbone told h1m in an email on February 13, 2017, ‘

_.that the date of service was February 10 2017 13 (R pp- . 209 210) The emall has ‘ot

14 The hearmg in thlS matter was held on July 13, 2017, the lower court’s order was signed on July 20,
2017, and filed on July 21, 2017." (R. pp. 8,:17.) BMW’s miotion for reconsidefation was denied by Form 4 -
Order signed on October 4, 2 017, and filed on October 5, 2017. The purported evidence BMW is now
relying on is Mr. Spitaleri’s untimely third affidavit, filed October 9 2017, which was never presented to
the lower court for lts consideration on the good cause issue. .

5 In Mr. Spitaleri’s o"wn words, “[O]n‘February 13, 2'017,". L received an e-mail from BMW NA's Legal

Department Coordinator regarding the February 10, 2017 service of the Summons and Complaint upon
BMW NA's registered agent for service of process (CT Corporation).” (R. pp.'209-210.)
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been produced by BMW Thrs begs the obvrous questlon Why on earth would Mr.
.,Spltalerl 1gnore BMW superv1sor Carbone s emall pegglng the true date of serv1ces as
_February 10 2017, and 1nstead assume that the date of recelpt of'a courtesy copy of suit
papers frorn-a th1rd-party lawyer not appearing rn,,th_e case ‘was t_he actua_l date of service
appllcable to filing a responsivepleading? No reasonable l’avv'yer would e'ver .assume he
| could 51mply make up a serv1ce date and use it wnh no repercussmns It was 1mprudent
mr_s for Mr. Sp1taler1 31mply to ¢ assume s‘ervrce ot‘ process' was r_nade_on a certain date |
without doublefchecklng Wlth_.«BMW’ s registered agent .or his Supervisor. o
V"T here is nothing uncertain_‘about the date ,BMW vvas .actually served in this case.
It is undisputed that theconrplaint vvas”served on. BMW on February 10, 2017 , by servlng
CT Corporatlon Systern.' ~"AT:hat 1sa cold’ hard fact The date Mr Spitaleri first got the
: pleadrngs in th1s case was not F ebruary 21,2017. Itis undlsputed that the summons and
complalnt ﬁled by Pla1nt1ff were sent to him by his superv1sor on February 13, 2017 (R,
pp. 188- 189) When he recelved the complalnt from h1s supervrsor on February 13 he
~ was told i in her emall that serv1ce was on February 10 2017. (R Pp- 209 210 ) That 1sa -
fact. BMW’s fa1lure to produce this ema11 entitles respondent to an inference that if
produced, 1ts content would’ be adverse to’BMW’s 'posltlon. | See Addltlonal Sustarnrng :
Ground Argument inr‘ra a | | | |
, Another cold, hard fact .worth notlng vls that the courtesy copy of the complalnt
sent to h1m by Mr Wallace bore a ﬁhng date of February 8 2017 (R pp 124, 145. )
Th1s dlsclosure put Mr Sprtaler1 on 1nqu1ry not1ce that the actual date of service could

‘ have been (and was) earller than February 21, 2017
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- Mr Spitaleri‘ had no reason\tothink ‘that Mr. Wallace was serving as an agent or
. process server for respondent There JIs no evldence ‘that respondent had any clue about
" Mr. Wallace contactmg Mr Spitalen in February of 2017 Mr Wallace spoke w1th Mr.

‘ Spitalerl and sent h1m the su1t papers because he (Mr Wallace) was functioning as a
' lawyer in arelated-_case,‘ not.as a process server or as Plaintiff’S'agent._ As Mr. Spitaleri, a
E lawyer, well knevy,_»M.r.‘ Wauacé' was in no position to func'tion as Plaintiffs agent
because. he wa,s‘ ‘litigatio‘n"counsel'.for a,party who had been sued by respondent, and thus-
was_adverse to resp'ondent v |

| Once he recelved the surt papers forwarded by Mr. Wallace Mr. Spitaleri is
presumed to have known that most llkely, BMW. had already been served most likely
time to respond was running, and he needed to venfy when a response was due or risk
going 1nto default.' All Mr. Spitalen needed to do was act prudently. by ﬁguring out the
~ date a response. was_ due and taking care of businessbased on that; This simple, everyday
job was never done. o K
;It needs to be _added-that Mr. Spitaleri may now claim not to have known for sure

2 when service had b’een made on 'BMW but BMW as 'an':entity" did. After all, BMW’ -
reglstered agent had received servrce on February 10 2017 and Mr Spitaleri S
Department Coordinator had forwarded the suit papers to Mr Spitaleri on February 13,
-2017 The knowledge of these two agents 1s 1mputed to BMW So 1S the knowledge that
‘Mr Spltalen got on February 13 2017 when he got the su1t papers and an email from hlS‘

supervisor.
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Accordmg to Appellant “BMW NA made a good faith m1stake regardmg the date
of service and 1nadvertently m1scalculated the due date for a responsrve motion.” (BMW
Br. 12 13) The argument fa1ls

Th1s record reﬂects no 1nadvertently mrscalculated . due date.” (BMW Br.
. 12). The record reﬂects an alleged due date that at best, Mr. Spltalerl ‘made up out of thin
air and wh1ch was elght days after hlS Department Coordinator sent h1m the complarnt
and informed h1m that service was on February 10, 2017 (R. pp. 209 210) Here, there »
was no m1stake of fact as to the date of serv1ce

i Appellant BMW argues that the lower court mrscharacterlzed its explanat1on for
default by ﬁndrng that BMW “lost the pleadmgs and “turned a blind eye” to the matter.
. ThlS argument 1s 1ncorrect It was BMW 1tself that presented two afﬁdavrts of its own in-
* house attomey assertlng that the default was. due to the pleadmgs berng “lost in the‘
' proverb1al shufﬂe” (R PP- 85 188 )

The quest1on of whether the surt papers were lost was drscussed by then BMW
‘counsel and the lower court at the June 13, 2017 hearing on the BMW mot1on to set
aside default:

The Court: . “It got lost in the shuffle?
Mr. Abel: .. .got lost in the process. Yes.

. The Court: - In the process or the shuffle? ‘
Mr. Abel: I think he may have used the word shufﬂe
The Court: . Does he use the word shuffle?

' Mr. Freeman: Proverbial shuffle.
The Court: - Proverbial shuffle. =~ -

- Mr. Freeman: Lost in the proverbial . . . and, Your Honor. . . :
Mr. Abel: - Andl thlnk that is'exactly what happened, Your Honor . ..”

(R. p. 261, lines 14-25.) (emphasis added)
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”A M. Ahel: ‘. l“._-, . it oot lost in the proverhial'shufﬂe. _
The Court:: T thank you, I understand. That is the language”

(R p 262, lines 4- 7)
BMW counsel Sp1ta1er1 and Abel ‘both 1nformed the Court that the complalnt was
“loSt.” As for the use ,of the phrase “turned a bllnd“jeye the lower court used that figure
of speech correctly, when it found as follows |

X The facts 1nd1cate that 1nstead of act1ng d111gently, Mr. Spltalerl turned a

: b11nd eye to his job functions and to. the summons and complaint in this
. case, despite being twice copied with the legal process and despite being a
. lawyer who was charged by BMW with handlmg suits agamst BMW.
(R p.12).

S

Vanous South Carollna courts have referred to partles turnmg a “blind eye’ " to facts. See,

eg.Bd. ofTrustees of S, Dist. of Fairfield Cty. v. State, 395 S.C. 276, 285, 718 S.E.2d

210,215(2011) '(“'turning a blind eye to legislative c0nstitutional infractions”);'Hop‘p“er V.

Terry.Hunt Constr., 373 S.C. 475,483 n. 1, 646 S.E.2d 162, 166 n, 1(Ct. App. 2007)
(turning “a l)lind eye to the suhcontrac_tor’s obviousf_lack of coverage”).
” In this case Mr': Spiltaler‘i:’s‘ conduct amounted : to reckless neglect -of -what‘ |
_apphcable legal standards requlred Actrng as a lawyer not as an unknowmg lay person
clerlcal” employee he »falledto come to grlps w1th the task of timely handlmg legal ‘
process, whrch is- the _]Ob he was h1red to perform ‘In hrs second affidavit, he blamed his

failure to do his job _correctly Oln misﬁling the pape’rwork due to being overworked, not

- on being mistaken about the date of service.

Accordmg to Mr. Spitaleri, his error in handlmg respondent s suit papers served on BMW “was made in the course
of my sorting through the hundreds and sometlmes thousands of e-mails I receive each week. The volume of my e-mail
was particularly high durlng this time perlod as [ had been bearing an extraordinary mimber of respon51b111t1es since
November 1, 2016 when a ‘colleague of mine had left the Legal Department and [ found myself handling many of her
prior. respon51b|l1t1es in addition to my ol,vn (R. p. 189.) Note that in the quoted passage Mr. Spitaleri implicitly

* . blames BMW itself for overworking him, ‘contributing to his failure to perform his duties properly Blammg the client .

,for g1v1ng riseto a lawyer s-breach of duty is not “good cause” for BMW bemg in default.
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. Inany event no logical clear-thinking BMW in-house lawyer can confuse receipt
of a courtesy copy of a complamt with actual .serv1ce of process: Th1s 1s partlcularly S0
when the courtesy copy is sent by a lawyer adverse to ‘the party who ﬁled the complalnt
' and espec1ally where as here the actual complalnt was forwa.rded to the same in- house
lawyer elght days earher upon rece1pt by BMW’s agent for service of process |

: The lower court d1d not misapply Rule 55(c) SCRCP The court rev1ewed the
ev1dence presented by BMW to ascertain whether BMW has estabhshed a satrsfactory

explanat1on for bemg in default and properly ruled that BMW ‘'had not met the good cause

b

standard of Rule 55(c) SCRCP

~ The lower court followed our Supreme Court ruhngs as to the standard under .

- Rule 55 for grantlng rel1ef wh1ch is as follows

Wh1te QOak Manor Inc.;v. Lexmgton Insurance Company, 407 S C 1,753 S E.2d

: The standard for grantmg relief from an entry of default

under Rule 55(c) is “mere good cause.” ‘This standard
requires a party seeking relief from an entry of default
under Rule 55(c) to provide an explanation for the default
and g1ve reasons ‘why vacation of the default entry would

" serve the mterests of .justice.” Sundown Operatmg Co. v.

huedgelndus lInc., 383 5.C. 601, 607, 681 S.E.2d 885,
888 (2009).

‘Once a party has put forth a. satlsfactory explanatron for
the default, the trial court must also consider: (1) the timing
of the motion for relief; 2. whether. the defendant has a*

meritorious defénse; and (3) the degree of prejudice to'the -
. Plaintiff if rel1ef is granted.” 1d. at 607 08, 681 S.E.2d at’
'888 (emphas1s added) , :

‘ 537(2014)

In the Wh1te Oak case,‘ the circuit court found and concluded that the defendant :

had prov1ded no reasonable explanatlon for why it fa1led to respond to the 1n1t1al
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cornplaint and noted that the ;only excuse'offered was that Defendant Lexington had .“lQSt
_the:pleading's.” ‘ The 01rcu1t (j:ourt concluded that ground wasvinsufﬁcient and denied thet
motion. - | -
| On appeal to. the Court of Appeals the decrsron was reversed Our Supreme :
’ Court’ reversed the Court of Appeals op1nron and afﬁrmed the circuit court s order; N
denyrng the motron to set as1de the‘default ﬁndrng that\there was no error-m the lower
court S holdlng that losrng the complalnt did not constrtute good cause. BMW’s lawyer ]
act of plac1ng the complalnt 1n an 1ncorrect folder is in fact synonymous with losmg 1t
just as the lower court found iand there was no abuse of drscretlon by the lower court in
- denying the motion to ‘set;aside. : | | | |
- BMSW'ﬁnds‘itselt' inaif dile’mma‘created by its :own in-house counsel;s'failure 0
make any one of three 1nqu1rres that would have led hlm to know that serv1ce was on.
February 10’ Assumrng Mr Sp1taler1 was in’ doubt about the date of serv1ce all Mr.
S
Spltalerl had to‘do__ was- contact'BMW’s' agent forserv1ce of process, call the Clerk’s
ofﬁce, or contact'Plaintlffs counsel He conducted nol.investigation‘f Instead, he guessed
or assu‘med‘ that'the date he gbt a c'ourtesy' copy of the COmplaint fromMr Wallace' a
- thrrd party E lawyer amounted to the actual date of serv1ce H1s guess or assumptlon was
nonsenswal and unprofessronal Unprofesslonal conduct cannot be equated to good cause.
There is no supportln th1s record for BMW’s contentlon that there is good cause
under Rule 55 ‘As explamed by the Supreme Court of South Carollna in Wh1te Oak .
Manor 1d a determmatlon of “good cause under Rule 55 SCRCP requrres ﬁrst that the .

defaultmg party must provrde a Justlﬁable explanatlon for the default and grve reasons

. why vacatlon of the default entry would serve the interests of j Justrce In the instant case,

a1



: "thi_s has_not been done. -

| ;’The Whlte Oak .case-ils:the ‘culmination of many appellatel' decisl‘ons in South '
Carolina where our appellate 'courtshave steadfastly;applied‘ Rule 55, SCRCP, to reject
motlons to set -aSIde default‘Where 'thedefaultingparty has nOt been dil’igent in responding

' t1mely to lawsu1ts In an. earher case; wh1ch is on pomt Roche V. Young Brothers Inc.,

' 318 S C 207 456 S E 2d 897 (1995) the Supreme Court ruled that “losmg a summons
and complamt w1th1n the corporatlon was not a ground to set" s1de default Id. at 212,
456 S.E. 2d- at 900 In that case the Supreme Court remstated the entry of default and
remanded the case for a damages hearlng The rulmg of Roche makes it clear that our
'Snpreme Court has already estabhshed that the excuse that acomplamt was “1‘05t w1th1n a

| corporat1on is not good cause under Rule 55." |

| Mr. Sp1taler1 s June 12 2017 affidavit cla1med he was fooled. by the capt1on of
the suit papers 1nto thmkmg'that ‘th1s case was the same as-a dlfferent case, the Buxton
case (the one Mr. Wallace called about), in wh1ch Courtney, Anderson‘ was a witness. R.

pp. 188-189.) However, a subpoena is not a complallnt.‘ Likeyyise, the Buxton caption did

not mention BMW. Lil<ewise, tthe case numb,ers‘are not the same. _Buxton is styled Case
No. 2016-CP-10-02014, whereas this lawstit 1sCase No. 2017-CP-10-00644. There was
“no logical baSis' upon ‘which"Bl\/I\l-V’us general counsel'could have beenc0nﬁlsed When
the “conﬁlsion defense was- offered ‘below, the Court yvas mcredulous “[H]e got it
confused‘7 . . Can he read‘7” (R p- 248 lmes l8 21 ) | |

. Here .asin Mltchell Supply Co., Inc V. Gaffney, 297 S.C.. 160 375 S E.2d 321

4

(Ct App 1988) Mr Spltalerl may have been momentarlly confused upon seemg two

d1fferent legal documents w1th sllghtly 51m1lar captlons (but only one of wh1ch named

P AT
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‘BMW) each with AEP2 named asa pla1nt1ff However here as in Mltchell the fact that
"the matters .were d1fferent would have been revealed upon [e]ven a cursory :

exam1nat1on of the papers Id at 165 375 S.E. 2d at 324 Here like the party seekmg

rellef in M1tchell BMW “has shown neglect but no excuse for it.” Id. See also Ledford

V. Pennsylvanla L1fe' Ins. , Co 267 S. C 671 230 S. E 2d 900 (1976) (counsel s
misinterpretation ,of documents in the ﬁle does not excuse default» ‘where even a cursory
examination” of documents in-‘the -f11e “would readily have Idisclosed the -fallacy'of the
assumpt1on which he made ? Id at 677 230 S.E.2d at 903.

The carelessness of a defendant ] agents is 1mputed in default cases. In R1chardsonA

l

V. PV Inc., 383 S C. 610, 682 SE2d 263 (2009) the Supreme Court held that the

Insurance company s negl1gence in fa111ng to timely answer was 1mputed to the 1nsured _
and ‘was not good cause The courts in this state have cons1stently held that ”the:
negl1gence of an attomey or an insurance company is 1mputable toa defaultmg 11t1gant

R1chardson 682 S.E. 2d at 267 c1t1ng Roberts v. Peterson 292 S. C 149 355 S.E2d 280 _

(Ct. App 1987) In Roberts a motion to set asrde was ﬁled two months after entry of
default; the lower co_urt order ﬁndlng no good cause” and deny‘lngvthe motion was
affirmed.

In Sundown Operatmg Co V. Intedge Industnes Inc 383 S C. 601 681 S E2d

885 (2009) the defendant forwarded the complamt to 1ts 1nsurance agent two weeks after
not1fy1ng the agent of the suit. The lower court denled the motion to set as1de default ‘
The Court of Appeals afﬁrmed and the Supreme Court afﬁrmed on the ground that the

defaulting defendant falled to show good cause. It spec1ﬁcally ruled as follows



j".r

. we do not belreve that petrtloner meets even the most minimal
showrng of good cause and is therefore not entitled to relief from the
" entry of default.” @._ at 607, 681 S.E.2d 888 (emphasis added).

BMW’s motion is based on facts (lntra—corporate negligence) that do not constitu'te good .

‘ cause under applrcable authorrty BMW has not presented to thrs Court a srngle reported .

case supportrng relref from default where the defaultrng party contended the papers were
“lost in the proverbral shufﬂe Nor has 1t presented authonty that lawyers are free to
make up service dates When .1t‘su1ts them |

| Our appellate courts have consrstently held that 1f the trral court determrnes that
the defaultrng party has farled to establrsh a satrsfactory explanatlon for the default 1ts

decrsron wrll not be reversed for farlrng to make a specrﬁc ﬁndlng of fact on. the record )

for each- of the three factors rdentrﬁed-rn Sundown Operatlng Co V. Intedge Indus Inc

" 383 S. C 601 607 681 S E. 2d 885 888 (2009) 7 if there is sufﬁc1ent evrdentrary support |
on the record for the ﬁndrng of the lack of good cause. Id at 608.
2, The lower court correctly determlned, in accordance .
with Rule 55 and S.C. case law, that BMW had shown
0 "good cause" for to support relief from being in
default
BMW drd not present competent credrble evrdence that BMW’s default was due -
- to a.mistake of fact sufﬁcrent to constrtute good cause” for relref under Rule 55(c). -

The clarmed facts surroundlng default presented by. BMW in 1ts Rule 55 ﬁlrngs rnclude

the pleadmgs were “lost in the proverbral shufﬂe”18 default was the * ‘result of a clerlcal .

Ve -

7 In that case, the Supremé Court provided that once a party puts forth a satisfactory explanation for
the default, the next step for the trial court is to also consider: “(1) the timeliness of the motion for
relief; (2) whether the defendant has a merrtorrous defense and, (3) the degree of prejudrce to the
Plaintiff if relief is granted ”1d. at 888. ;

8. (R. pp. 86, 188.) ,
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_error”lg, BMW’s “conduct ; amounts only to 'an omission by a clerical person’s

carelessness”20

BMW’s date of servwe was not effectively cornmunicated within o
'[BMW]”21 BMW in- house Legal Department Coordmator emalled BMW in- house
counsel a copy of the complalnt on February 13, 2017 but Mr Spltalen ‘moved this

23, and Mr. Sp1taler1 S fallure was due to him belng

emall to an 1ncorrect electromc folder
| overworked, .i.e".‘:, “bearing"an';extraordinary number of respons'ibilities.’_’23 Nonevo’f these B
'excuses are yal_i__d.,t- and BMV&;/’.S.'Aet;forts to’—"blame‘ unnamed clerical personnel have no
record support.. . . - | |

- -Upon receivtng the suit papersa second time through Mr. Wallace *BMW counsel
was reckless 1n not ascerta1n1nLg the. true date of serv1ce from the 1nformat10n sent d1rectly
to him (1nclud1ng a ﬁle stamp of February 8 2017 afﬁxed to the pleadlng) Rather than
fact-check Mr. Spltalerl made up a service date out of tth' air. BMW argues that Mr.
) Spltalerl s behav1or establlshes good cause based on BMW’s 'mistak'e of fact as to date |
of service” pursuant to Rule 60(b)(1) SCRCP C1t1ng two cases, Wthh are not appllcable

here.

In the ﬁrst Columbla Pools Inc V. Galvm 288 S. C 59, 339 S.E.2d 524 (Ct. App.

1985) the Court of Appeals 33 years ago found there was a “good faith mlstake of fact”
~about the date of service because_-the defendant mistakenly told his lawyer he was served

one day after the actual date of service, which caused the lawyer to file the answer late.

| 9 (R p. ‘77.)
2R p. 77
2(R.p.76) -
2 (R. p. 189.)

2 (R.p.211)
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Galvin 'preSents a simple straightforward 'case of .“'good faith mistake'.-.” 'Thivsmakes it’
unllke the 1nstant case where BMW’s lawyer was mlsled by nobody but srmply was
gu1lty of derel1ct10n of duty Mrssmg from thlS record i is proof that CT Corporat1on Mr.
| ,Wallace, Pla1nt1ff AEP2,for anyone else ever m1sled anybody at BMW about the date of
service. Nobody told Mr Spltalen about any serv1ce date other than hrs coordmator
Carbone and CT Corporat1on both of wh1ch reported the correct date to BMW and were
1gnored The serV1ce date Mr: Sp1taler1 relled on is one that he 51mply made up

The second case c1ted by BMW Mlctromcs V. S C. Department of Revenue, 345

S C. 506 548 S E. 2d 223 (Ct App. 2001) did not 1nvolve default in respondmg to a
complaint. Rather, the plarnt1ff .Mlctromcs_ fa1led‘ to appear at a hearing, causing the
_Administrative Law "Judg'e to’* ‘dismiss plaintiff’s caSe.' | Mictronics t‘ailed to attend the
hearmg due to a mlstake as’ to the hearrng date The .Admmrstratlve Law Judge staff
S .

member had spoken to the plaintiff about the heanng date but pla1nt1ff mlsheard” the
date and put 1t down on hrs calendar for a later day The Court of Appeals ruled that this
was a good faith m1stake” to grant rel1ef under Rule 60(b)(1) SCRCP "

In M1ctromcs the pla1nt1ff made an honest mlstake based ona phone call with the
staff at the Administrative. Law Co’urt. In this case, ,4Mr. Spitaleri did not “mishear”
anyone. Mr. Spitaleri did not dsk anyone what the service date 'was. In this case, m
mislnformed Mr ‘Spitaleri‘ about the seryice‘date. On the _contrary, he Aw_as actually well
_informed. He received notlﬁcation via CT 'Corporation as to the exact date of s'ervice‘ but

he’ 1gnored 1t Mr Wallace never op1ned about the service date he _|ust forwarded a copy

of the complamt “showmg a ﬁhng date of February 8, 2017” (R p. 124) which should

. have aroused concern. Unl1ke Mlctromcs the actor in thrs« case, ‘a «lawyer,. did not

26 .-



m151nterpret anythmg” Rather he simply made up a supposed serv1ce date out of thln air,
and he guessed wrong BMW has completely failed to present a legally sufﬁc1ent factual
e;(planat1on for 1ts default

- BMW’s: br1ef 1ncludes“a drscuss1on of Rule 55 and Rule 60 SCRCP The rules are

- . . . .1:
not 1nterchangeable but d1st1nct The ¢ good cause requ1rement for rellef from default is

under Rule 55(c) Rule 60(bl grants l1m1ted authorlty for a court to award a party rehef
from an order where a party can estabhsh that the order was 1nduced by mlstake
| 1nadvertence surprrse fraud, ‘or excusable neglect There is no bas1s in -therec()rd-to
conclude that the lower court erred in ﬁndmg a lack of “good cause.’ Good cause simply
" was not and has not been’shown. o |
Mr Spitalen"s handling of the co.rnplalnt wasless attentiye than any‘reported case
- Wthh respondent s research has found Tellmgly, he had two opportun1t1es to do it'right »
and fa1led each time. 'Nor is there any ev1dence supportrng relief based on “inadvertence,
surprise, fraud, or; er(cusable neglect.” Here there, was'pl'enty of neglect orzrecklessness
: on the part of Mr -Spjtaleri. : But‘no'_ne .of hrs m1sconduct is erccusable, and the Court
.?correctly so found.. '-

Mr Sp1taler1 ] cavaher “lost in the proverbral shufﬂe excuse does not exculpate
it “incriminates. - His uncanng,nd1sm1ss1ve, blarne_-castmg behaviOr is insufﬁcient to be
go'(,'d,:g;ause_in .a’nd of its‘e_l'f.‘,_‘ \’l;fprse, th_e argurnent’s weal(ness is exacerbated because of
Mr Spitalerl’s attor‘ney status,a status'rnade more 'egregiOus _because he was the BMW
lawyer charged w1th re:ceivlng‘ su1t papers and -assigning‘ cases .to .c‘ounsel for timely

responses. - o i



Furthermore BMW’s showing . of “mlstake” must be based on the record».

establ1shed as of June 13 2017 the date of the hearmg No exculpatory ev1dence is in

the record A rulmg ona motron under Rule 60 is dlscretlonary and w1ll not be disturbed

absent an abuse of discretion,«; Tri-County Ice &'Fuel Co V. Palmetto Ice Co., 303 S.C.

237 399 S.E. 2d 779 782 (1990) The Court gave BMW a fa1r heanng, and 1ts rul1ng is

Just1ﬁable and amply supported

x

. 'Rule 60(b) SCRCP requ1res the mov1ng party to prov1de a part1culanzed showrng of .

'mrstake 1nadvertence excusable neglect surprlse newly dlscovered ev1dence fraud '

umlsrepresentatlon or other mlsconduct of an adverse party. . Tobias v. Rlce 386 S.C: 306,

688 S E. 2d 552 554 (2010) Sundown Operatmg, 383 S.C. at 608, 681 S.E. 2d at 888 89.

No particularized show1ng has been made here, nor can one be made BMW has asserted

mult1p_le explanatrons or excuses for its default They all e1ther lack record support or are

- legally insufﬁcient

It is well settled that the mov1ng party under a Rule 60(b) mot1on has the burden of '

presentlng evrdence ent1tl1ng h1m to rellef McClurg V. Deaton 395 S.C. 85, 86- 87 716 -

'S.E.2d 887, 888 (2011); Rouvet v.tRouvet, 388 S.C. 301, 696 S.E. 2d 204 (Ct. App. 2010).

A Nosuch'evidence has b.een or;can— be'adducéd., S

The criteria Tor obtaining relief .from‘ judgme'nt under Rule 60(b) arevnot relevant to-
. ll

a Rule 55(c) analys1s except msomuch as: proof of any one of the factors of Rule 60 is

‘{\

sufﬁc1ent to, show good cause.’ No such ev1dence exists.. BMW has' presented no facts

showmg any excusable neglect surprlse m1srepresentat10n or mlsconduct by an adverse

party in this caseé: As stated 1n the case of New Hampsh1re Insurance Co. v. The Bey

.Cogporatlon, 312 S C 47, 435 S E.2d, 377 379 (Ct App 1993) the de01s1on to set a51de a -
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b

‘default i‘s‘wi‘thin the discretion of the tnal | Judge and w1ll not be. reversed on appeal absent
an abuse of dlscretron The Court did not abuse 1ts dlscretlon Mr. Spltalerl 's indifference
to duty — his blatant, repeated failure to.do h1s _]Ob left the Court-_ wlth no 'ch01c1e in the
.A ‘matter. o | |

Rule 60 motions, should not be granted except when based.on “‘rare special

‘ exceptional or unusual c1rcumstances that may warrant equltable rehef mcludmg accrdent

or mlstake or one based in equrty for fraud upon the court.” Mr T v.Ms. T, 378 S.C. 127,

. 662‘ S.E__.2d 413, 417 (Ct. Appj; 2008). Ré‘lief. under Rule 60 lies within the sound discretion '
L of the trial‘court_ and, the trial. court’s conclusions will not be disturbed absent an abuse of

discretion such as the order being controlled by an error of law or without evidentiary

1

support. Thompson V. Hammond 299 S C 116 119, 382 S. E 2d 900 902 903 (1989)

A There has been no abuse of dlscretlon here The Court S Order was well reasoned and
correct. o
B Assummg BMW Could Have Presented A Satisfactory-
Explanatlon for Its Default, the Remaining Factors Do
Not Favor Grantmg Rellef from Default
Our appellate courts have con51stently held that if the trlal court determmes that
the defaultmg party has falled to establlsh a satlsfactory explanat1on for the default its

decision w1ll not be reversed for fa111ng to make a spec1ﬁc ﬁndmg of fact on the record :

for each of the three factors 1dent1ﬁed in Sundown Operatmg Co V. Intedge Indus Inc.,

383 S C. 601 607 681 SE 2d 885 888 (2009) # .if there is sufﬁc1ent ev1dent1ary

support on the record for the ﬁndmg of the lack of good cause. Id at 608 681 S E.2d at

2 In that case, the Supreme Court provrded that once a party puts forth a satisfactory explanatlon for the
default, the next step for the trial-court is'to also consider: “(1) the timeliness of the motion for relief; (2)
whether the defendant has a merltorlous ‘defense; and, (3) the degrée of prejudice to the plamtlff if relief is -
granted.” Id. at 888. )



888.
‘In .the instant case, BMW has established no satisfactory explanation for the

default. As to the three factois Set foith in the '.SundoWn Operating.Co. case, these were

each addressed by the lower court The t1m1ng of BMW s motion for relief (43 days after -

default) does not we1gh in 1ts favor Further on the second factor BMW has not met its
burden of demonstratin‘g a meritorious defense: l, Indeed, th'e propoSed answer it attached
w1th 1ts motlon to set as1de default amounts to nothmg more than a general demal The -
afﬁdav1t subm1tted by BMW 1s deﬁc1ent in thlS regard Bruce Wallace S afﬁdav1t is most
tellmgt He had a 30.—m1nute telephone call with BMW’s.m-house counsel more than two
wee'ks before VB.MW"s a'nsvyer ;‘vyas due in.":which he fully explained to BMW counsel why
it was hable to 1ndemn1fy plamtiff and how he expected to depose BMW s in-house
: lawyer on that issue.’ (R pp. 123 124) | |

On the final issue, prejudlce t6 pla1nt1ff if entry of default is set aside, it is noted
that BMW’s 1ndemn1ty obligation accrued because ofa transact1on in 2014 varismg out of
an ‘agreement BMW had with plaintiff to indemnify it- for the’ Withdrawal liability, if
; any.25 The preJud1ce is that pla1nt1ff is ent1tled to be mdemmﬁed without any further

‘ delay or costs mvolved w1th engagmg in d1scovery, takmg depos1t1ons and being at the

bottom of a one to two year tr1al roster

th A T : .
L . c ' o R ! u

2 BMW’s liability is premlsed on an Assignment, Assumption and Consent Agreement of February 2014,
which BMW produced in response to the subpoena duces tecum of Bruce Wallace, Esquire. This
agreement between plamt1ff 2AM Group, LLC and BMW, provided that BMW would indemnify plamtlff
for all withdrawal liability. .BMW has argued this agreement is unsigned; however, it was produced from
BMW?’s files and the transactlon wh1ch tr1ggered the w1thdrawal liability could not have occurred w1thout
BMW’s approval :
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II THE LOWER COURT PROPERTLY CALCULATED
‘ DAMAGE AND PREJUDGMENT INTEREST ' ’

CA. The lower court correctly determined the amount of
‘ damages owed by BMW regardless of BMW’s argument
about the Notlce of Damages Clause.

'The lower court deterr”nmatlon-of rdamages was approprlate under New Jersey law. -
'Wltness Demse Haden the respondent s ofﬁce ‘manager, 1dent1ﬁed the amounts and dates
iof each of the 13 payments made by AEP to the Teamsters Pen51on Trust the total .of
| . 'Wthh was $605 669 06 (R pp- 278 282, 22) The lower court damage award in this
amount was correct_ and«supported by Newp Jersey law. Two decmons of the New Jersey '
Supreme .'Court:.descrrbe how; underNew J ersey law, a trial court canvc.onslider any relevant
ev1dence to determme the meamng of | a contract even when the express ‘terms are

unamblguous Conway V. 287 Corp Ctr. Assoc 187 NJ 259 901 A.2d 341 (2006) “1

-order to apply a rat10nal meanmg ? McMahon V. C1ty of Newark 195 N J. 526 951 A. 2d »

185 (2008) Ovemdmg this i is the fact that BMW i 1s in default and all allegatlons in the
complalnt are deemed to be true. BMers bound by these admrssrons and is estopped to |
‘ deny them and argue otherw1se |

BMW desplte be1ng 1n default argues that the lower court erred by partlally
. enforcmg the contr‘act.and drsregardlng.the Not1ce of Damages clause. This is incorrect.
First, even;though it had 101'1_g -’fpgen in .d"e,fa‘ult at the time on April 25,2017, BMW filed,
with‘its 'motion fto set“’as:ide’entry-‘of ’default?‘ a propose_d answer, which d.id not assert, Or A
- even mention _S‘e_cti.on;.'l 80ft:he Ser\_/‘ice.ﬂs. .Agreement« (the notrcev of damage clause) as-
relevlant.to this case_.z.6 Secondli'BMW ov“'erlooks' that there' are two contractual documents

relating to the withdraw_al liability' claim‘ by AEP - the‘ Services Agreement of late 201_1-

" does not reference the notice clause.

% Rule 9(c) SCRCP provrdes that demal of performance shall be spemﬁcally pled the proposed answer ) o
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- between the partles (EXlllbltIA to.eomplamt) and the As51gnment Assumption and Consent
“Agreement between AEP and BMW n February 2014, when AEP sold its assets to a third
. party (Sustained Quality, LL?) and BMW consente_d”_to same. (R, PP-. 122-130.) The first
‘agreement included a nfotice of damages ‘clause whieh provided that claims for damages
“shall be made in wr1t1ngto isu.ch other party within a. reasonable time after the first
observat.ion of such 1nJury or damage.’i The second agreement .the Assignment of 2014 did
not 1nclude a notice of damagfs claim clause (R pPp- 128 130 )
As a startlng pomt the language of the notice of damage claim clause in the 2011
Serv1ces Agreement is, in pertinent part as follows
“a. Should either party to this Agreement suffer in _Jgry_ :
person Or property . claim should be made in writmg to
stch other party within a reasonable time after the first

'observatlon of such i 1njury or damage.”
i S - (Rop. 42. ) (empha51s added)

B Its 1ntent is that notice of av claim for personal 1njury or property 1nJury must be
given within a reasonabletlme after same 1s. “observed.” Notably, the 20'14‘ Assignment :
does not have a reouirement of notiee for _a claim of indemnity for payment of withdrawal
liability ﬁto the Teamsters Trust and such‘claim 1s not a claim for injury “toipersons or
property under the 2011 Agreement The-rationale for this clause. is that damage to
. person or property in fairness should be. brought to the attention of the opposrng party SO
: it can pos51bly 1nv_est1gate or seek ;mitlgatlon, and prompt notice of such claims would
allow for inyestigation; mitigation,or' ,defense ot: such ".clai__ms.‘ | This rationale 1s not
present for a'n.indemnity claim ?':such as'in this ease. Further, New _Jersey law supports the

position of respondent.
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BMW s br1ef crtes one case of the New Jersey Superlor Court Appellate D1v1s1on

1nvolv1ng a notlce of damages clause under New Jersey law, where the court ruled against a

'plamtrff that d1d‘ not g1ve not1ce to the camer of a‘ cla1m fora damaged crane boom where

there was ‘a clause in the b1ll of ladmg that requ1red not1ce in wr1t1ng w1th1n nine months

| after delrvery In that case Johnson & Dealaman Inc v. Wm. F. Hegarty, Inc 93 N.J.

. Super 14 224 A2d 510 (1965) the New Jersey Supenor Court (Appellate Division)

reversed the lower court order grantmg rehef to the plamtlff because it drd not give the .

‘carrier not1ce of the damaged boom w1th1n n1ne months of dehvery and because of the

\

appl1cat10n of the Interstate Commerce Act The Supenor Court reasoned that for physrcal
damage cla1ms in 1nterstate commerce asa matter of contract the notice requlrement in the
bill of lading under the’ federal law was to av01d openmg the door to false’ clarms for

alleged damage to goods W1thout a reasonable notlce prov151on part1es could make

damage cla1ms and there would be no ev1dence ava1lable to refute them after the passage '

of time. Even though the 'ca_rr1er h'ad actual notice of the damage, the failure to g1ve the
notice of clai‘m{lwithivn .nine month"sftWas fatal under federal- law. That law does'_no_t apply
here. | |

,;,;I‘ The: cla1m i the mstant case is not for phy51cal” damage it is for monies owed If .
notice of thls cla1m had :_been g1ven by AEP to BMW for w1thdrawal llablllty'

mdemnrﬁcatlon before su1t ‘was ﬁled BMW’s pos1t1on would ‘not be 1mproved by that

‘notlce There are/were no physrcal” or personal 1nJury damages alleged and notlce of

w1thdrawal 11ab111ty would not have helped BMW to prepare its defense assummg it had
one. Thus the lower court 1n the 1nstant case properly found actual damages to be

$605, 669. 06 BMW has suffered no prejudrce by not rece1v1ng sooner notlce of AEP’s
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1ndemn1ty clarm

On pages 19 20 of 1ts brlef Appellant BMW argues that under New Jersey law o

contract constructlon is revrewed de novo Thrs is an: 1ncorrect statement of New Jersey

- law. The case c1ted by appellant Kaur V. Assured Lendrng Corp 405 N J. Super 468 965

" A.2d 203 (2009) decrded by an 1ntermed1ate appellate court held that only where the
lower court set asrde a settlement agreement essentlally rewr1t1ng the contract appellate
_Teview would be- de novo becaus.e the trial Judge was rescmdrng an ent1re agreement in an
attempt to rewnte the contract Here the tnal court d1d nothrng of the sort. Therefore
BMW’s rel1ance on: ithe Kaur case- from the New Jersey Superior Court (Appellate‘ '

A D1v151on) is mlsplaced and it overlooked rulings of the Supreme Court of New Jersey

| In Conwaxv 287 Corp Ctr Assoc1ates 187 N J 259 901 A 2d 341 (2006) where

the Supreme Court of that state ruled that under New Jersey law (unlrke the law of South

l

' Carolma) the lower court can con51der any relevant ev1dence in determmmg the meanmg of

a contract even when the express terms are unamblguous Id at 347 In another opimon

of the Supreme Court of New Jersey, McMahon v. Crty of Newark 195 N J. 526 951 A2d
| | 185 (2008) the Supreme Court of that state held that under New Jersey law the court can.
con51der any relevant evidence i in determrning the meaning of a contract, even when the
express terms are unamblguous in order.to apply a rational“meaning ”? Id at 197.
' In the 1nstant case the notlce of damage claim clause clearly relates to claims for
physrcal damage to persons or property ‘where it would be 1mportant for the damaged party
to give. reasonable not1ce 50 that the. defendant could have a chance to 1nvest1gate said .

' physical‘ damages_ and/or personal injuries to determine the validity of the clairn‘;-‘ The

trigger point in the notice clause is a reasonable time “after the first vobservation-o’f such
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1nJury or damage (R p- 42 ) (emphas1s added) In the 1nstant case. no such reason exrsts |
for notrce any prompter than was given by respondent where no physwal damage or
personal 1nJury is 1nvolved and there was nothlng to have been observed”l“wrth regard to |
the 1ndemn1ty clarm in whrch BMW is in default i . |

‘B. The Lower Court Correctly Determmed
- Prejudgmentlnterest ‘Under New Jersey Law.

The lower court corredtly found and concluded that the, amounts paid by respondent -

for the withdrawal liability were for sums certain and 'that its indemnity claim against

BMW for these amounts ‘was subject to ¢ preJudgment 1nterest under New Jersey law.” (R..

p. 22 ) It calculated prejudgment mterest at the New Jersey 1nterest rate of 2.25% “from

- the date plaintiff’s payments were made.”

Appellant BMW has not challenged the 1nterest rate, but urges that the lower court

§
i

erred in mak1ng an award of preJudgment 1nterest and calculatmg same. However BMW
admits a’ dec151on on prejudgment interest under New Jersey law 1s w1th1n the sound

d1scret1on of the tnal court.” (Brlef of Appellant p: 21 ) Respondent agrees that the cases

 cited by BMW in 1ts bnef on thls pornt are generally accurate propos1t1ons of New Jersey

law but they do not support BMW’s posmon

-As stated by the New' Jersey Supreme Court in Rova Farms Resort v. Investors

Insurance Company of Amerrca 65 N.J. 474 323 A 2d 495 (1974) in reversrng a tr1al :

court’s refusal to award prejudgment 1nterest the prlmary consrderat1on in determ1mng

B

preJudgment interest is the presumed loss to.a plarnt1ff from the defendant hav1ng the use of

- moneys wh1ch it (defendant) should have pa1d prevrously It wrote [t]he interest factor

~simply covers the value of the sum awarded for the preJudgment perlod durlng wh1ch the

defendant. had the benefit of momes to Wthh the pla1nt1ff is found to have been earher

ko
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entitled 1d. at 506. Its ruling 1n Rova Farms, a bad faith insurance case, vw‘a_s“ that plaintiff
Was_ entitJed to p‘re’judg'mentt interest‘ :from the date the ‘ insured' paid a portion of the
Judgment to claimant. ‘ o

BMW argues that, eyen though the' amount awarded i‘s:lfor a"‘sum certain,” no
prejudgment'interest should ‘b'e awarded until the'time that. suit commenced not the daté
.payments were made However under New Jersey case law prejudément 1nterest may be

i awarded at the trlal court S. dlscretlon after the apphcatlon of equltable pr1nc1ples

‘DlalAmerlca V. Kay Span Energy, 374 N.J. Super 502, 865 A. 2d 728 (2005) (prejudgment :

‘. ;" 1nterest is calculated w1th1n the dlscretlon of the court)
As an equrtable matter BMW should not have use of ‘the monies it owes to A
) »respondent w1thout paylng the New Jersey rate of 2. 25% from the date of each payment
o made by respondent as set forth 1n the Order of Judge Hayes (R p 22)
- Under New Jersey case law, unhke South Carolma the apphcatlon of equltable
pr1nc1ples by} a tr1a1 court 1s perrn1551ble when it is determrnlng whether to’award
prejudgment_ mterest andl how much._,. | The~ lower court award- 1s approprlate‘ under‘New

Jersey law and should be -a'f__ﬁrrhed.'



JII. - "AS ADDITIONAL SUSTAINING GROUNDS, THE ORDER DENYING.
.- BMW’S MOTION TO SET ASIDE THE ENTRY OF DEFAULT SHOULD

BE AFFIRMED BECAUSE RESPONDENT IS ENTITLED TO AN

_ ADVERSE INFERENCE FROM BMW’S FAILURE TO PRODUCE
"RELEVANT, AVAILABLE DOCUMENTS IN ITS POSSESSION ON THE

"~ ISSUE OF ITS DEFAULT. '

: 'Pursuant to Rule 220(c) SCACR the appellate courts may afﬁrm a Judgment for ) '
-any reason .appearmg in the record In thls case, BMW failed to produce 1ts 1ntemal
requlrements for tlmely response to legal process and _the likely enllghtenmg emall from.
the Legal Department ‘Supervlsor'fto laWyer S\pitaler'li.fabout service of the complaint on
E February 13, 2017 BMW’s fa1lure to produce these documents ent1tle respondent to
" prevall because there 1sfan adverse 1nference that 1f produced they would not support
BMW’s pos1t10n | - | o |
In the record of thls case BMW’s afﬁdav1ts suppl1ed in support of its motion to
- set as.1de the entry of default lmcluded reference to ¢ ‘(BMW] 1nte_rnal»requ1rements and
_' proto'cols in place to 'fac1l1tate' ‘tlmely responses to «legal.'-process"’- (R..p. 86), and “our
1nternal requlrements and protocols in place to fac111tate tlmely responses to legal
: process (R p 188 ) BMW d1d not produce any of its internal documents All_such-
documents have been w1thheld from view. | W . |
BMW_s afﬁdav1ts 1n'support I,of 1ts';m¢ti6ri' to. se't‘ aside default also included
: reference to a Asigniﬁcantfemall; vvhich BMW did not pro‘vide. ln 'the ~vthird Afﬁdavlt of _.
Spitaleri, he stat‘es‘that Fthe Way BMW;-S system works is that.the -Legal Department
X Coordmator rece1ves emall notrce that process had lbeen served on CT Corporatlon
». and after savmg the served paliers the Department Coordmator then forwards the papers
along to ‘the appropnate attorney for handllng ” (R p- 213) None of the emalls or

l.‘-
documents referenced in th1s th1rd afﬁdav1t were produced attached or: otherw1se
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revealed by BMW 7 This third Spitaleri afﬁdav1t also refers to the fact that he received .

) \"

an emall from Coordmator Carbone w1th the served papers and she 1nformed Spltalerl

o -

| that service ;was on-February 10. (R pp 209 210) He says that “Ms. Carbone s
February 13, 2017 emall ended up in the wrong electromc folder at some pomt v (R p:
214. ) Spitaleri explams later in hlS affidav1t that all of the mlstakes he. made trace back to.
his ¢ misplacement of a srngle emall ”? (R p. 215) % 2 Yet this smgle emall that
supposedly ‘is at the heart of BMW’s case was never produced by BMW in the lower
court. The email has been .withheld from respond"ents' and from.the record in this case.
The absence of ev1dence is str1k1ng because BMW has the burden of prov1ng its
entltlement to rehef from default The issue before .the lower court was whether or not
BMW could estabhsh that: it:‘»had a. reasonable explanat1on for belng in default and
| whether lt_.has. f‘good causel’ : for its default to be set aside. Wlth BMW’s diligence
squarely in issue, it has chosen to conceal documents be;aring on that exactissue. BMW’ s
failure to produce the internal : :procedures and protocols of BMW on the .legal
requirements of service of p‘rocess‘en’title‘ res_pondent to an infere‘nce‘that,\ if produced,
these records would not ‘support BMW’s ‘position. "-BMW’s failure to ,produCé the
F ebruary 13 email to Mr..Spitaleri in Wthh he 'received.the complaint and was told the
date of service was February lvO,..'2‘017, also entitles respondent to an'adverse inference

-

7 Had the BMW email been produced it may have reﬂected that Carbone is equally neglectful with
. Spitaleri, which weakens BMW’s posrtion even more, |f that is possrble

2 In argumg under Rule 220(c) SCACR respondent contmues to rely on 1ts main argument that BMW’s
act of “misplacement,” i.e., losing the suit papers, does not amount to good cause is South Carolina. White
Oak Manor, Inc. v. Lexington Ins. Co., 407 S.C. 1, 12,753 S.E.2d 537, 543 (2014) (losing the complaint
" was not “good cause.”). See also Roche v. Young Bros. of Florence, 318 S.C: 207, 212, 456 S.E.2d 897,
900 (1995) (“Losmg a summons and complamt w1thm the corporation is not a ground to set aside a default

judgment.”).




against BMWt It 1s reasona:ble_:to ‘infer ‘that thedocurnents that BMW has ;‘elected to
wi’thhold ‘from,-viewl:are harmful to, o,r even contrary to, BMW_’s current position. '

It is the law' in South Carolina that where a party possesses bu't fails to produce
_- available records on a materral issue, 1t may be 1nferred that the contents of the .records if
presented' ‘would be adverse to the party who farled to present the records W1sconstn

Motor Corp v. Green 224 S. C 460, 79 S. E 2d 718 (1954)

The most recent rullng of our Supreme Court on the issue of whether- there isan

1nference to be drawn when a party falls to produce ev1dence is Kershaw County Board

of Educatlon V. U S Gypsum Co 302 S C 390 396 S.E. 2d 369 (1990) In that case,

the Supreme Court upheld a Jury charge that when ev1dence is lost or destroyed by a

arty an inference may ~be drawn by the Jury that.thev.evidence which was lost or
destroyed by that party would have been adverse to that party ” Id at 372 In the 1nstant
case, BMW referred to the cr1t1cal emarl of F ebruary 13 and its 1ntemal protocol for legal )
process, but never produced these documents.l ‘As ian'_additi,onal sustainjng ground, its
Vfailureto do soj_suppOrts_ the lower court’s denial of BMW’s motion to set aside default, -
. as: the‘_inference’ | to be drawn fr'c;m 'BMW’s conduct is ."that these docu'ments would not

have supported good cause” for BMW to have rehef from default

In 2009 the Court of Appeals crted Kershaw County Board of Educatlon with

'approval in Pnngle v. SLR, Inc. of Surnmerton 382 S. C 397 675 S E. 2d 783 (Ct. App

2009) In. nngl the court of appeals also noted that the party seekmg the 1nference had

Intemal corporate manuals and protocols are adm1551ble to show the reasonableness of a corporate
employee’s actions.. In Caldwell v. K-Mart Corp., 306 S.C. 27, 410 S.E. 2d 21 (Ct. App. 1991); rehearing
denied November 4, 1991; certiorari denied January 7, 1992, the K-Mart loss prevent manual was
admissible in a false imprisonment case to show the reasonableness’ of the conduct of store employees,
regardless of the fact that a statute addressed a good faith defense to false 1mprlsonment suits. The court
held that an inference .couid be drawn as to whether K-Mart’s actions were reasonable in time and
reasonable in manner. BMW talked extensrvely in its afﬁdav1ts about mtemal corporate requ1rements 'yet
failed to produce or quote them. e
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to show that the. document mlght reasonabl)r support ‘whatever prescrlptlon is be1ng |
reouested by the fact ﬁnder | Id at 405 787 In the present case, BMW produced SiX |
affidavits, some wrth attachments but the transm1ttal emall and the set of BMW’s own
: 1nternal proceduresvand;:protocolvs have: con51stently ‘been w1_thhe1d. They would c|learly
relate to whether BMW had an~acceptable justiﬁcation. ‘fo_r i.failing'to timely ansvrer »the
cornplaint.‘ While":the :r‘ecord is replete -with facts’showing no “good cause"’ for BMW’s
motion to set a51de default, ‘the adverse 1nference‘ from BMW’s consrstent repeated
farlure to'prov1de these docurnents bearlng on its drhgence 1n handlrng'the su1t paperslrs
‘.an. addrtlonal sustarnlng ground supportlng the lower court ] order deny1ng BMW’
motron under Rule 55 o “ |

The fact that the second and third Sprtalerl afﬁdavrts reference but do not quote "
S or attach the ernail from h1s superv1sor dated F ebruary 13 referencmg the February 10~
' date of service of the summons and complarnt is susp1c1ous ‘It 1s-alsote111ng because it

.

appears that thlS emall from Carbone actually contradlcts a portlon of the affidavit of. |

former BMW counsel who averred that BMW was “not alerted by the1r reglstered agent

to_the actual date of serv1ce 7 (R P 88) The fact that the never- produced emall of ,

February 13, 2017, d1rectly contradlcts the afﬁdavrt of former BMW counsel is
51gn1ﬁcant and ent1tles respondent to an adverse 1nference about credibility that it is not

favorable to BMW’s posmon n thls case.

v
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| A:CbNCLUSiON B
Tne recordr nereih.‘sneiws .eére:gious negvl'ect ldy an in-nense 'BMW lawyer vt1h0§e
. joB it was.tothandle_ legal ,prdicess; It furtﬁer shows lmultipleﬂconﬂicting ‘;e;(cuses” for
" BMW’s default, none of whi‘ch' ri'se.“‘t(’)' the level of “good'eduse” for. relief to be granted. -
- vFor the reasons set forth nereln. the lower court Order. denylng BMW’s motlon to

set a51de entry of default and’ the Order of Default Judgment in: favor of respondent in the

* amount of $633 206.06 should be AFFIRMED.
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