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break tomorrow morning that you elect a foreperson from

among yourselves. And when you elect that foreperson, you

‘come back in the courtroom and for the remainder of the

‘trial, the foreperson will keep this seat up here on the

front row all the way here on the end. The foreperson has
no greater say in how the case is to be determined, they're
simply someone for which the Court can communicate with the
jury back and forth if we need to do that. So sometime
tomorrow morning when you take a bréak, go ahead and elect a
foreperson from among yourselves. When you do that tomorrow
morning, if you'll just simply write that name and number on
a piece of paper and hand it to the bailiff and he'll give
that to me for the Court 

Anything further from the Plaintiff?

MR. MCGOWAN: ©No, sir, Your Honor.

THE COURT: From the Defense?

MR. DAVIS: No, sir.

THE COURT: Ladies and gentlemen, it's now time fgr
opening statements.

Mr. McGowan.

OPENING STATEMENT BY MR. MCGOWAN

MR. MCGOWAN: May it please the Court, Your Honor.
I want you to imagine a government hospital built in
the 1970s. This is the Dorn VA, it's in Columbia, and it's

March of 2016. And we're sitting in an office with Mr.
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Miller and he's there with his physician. And David is very
tense because he's been waiting for the results of a biopsy
that happened a couple of weeks before.

David was told by the VA that he has to come tc the VA
£o have a conversation with an ear, nose and throat
specialist. He was told that he could not be given the
results over the phone. The bicpsy was of a tonsil that had
been troubling David for years. It's the same tonsil that
three years ago, Dr. Wilson told him was fine and was not
cancer. And it's the same tonsil that Dr. Wilson assured
David was nothing to worry about.

Now, whether we like it or_not, healthcare is a
business, we make a deal with a doctor. And part of what
the deal is, the doctor has to put our interest first and do
those things that are medically required by the standard of
care to keep us safe. When we come in with something that
could be cancer, the doctor -- the deal i1s that the doctor
has to do what is necessary to rule it in or rule it out.
It's very simple. That's what this case is about.

You don't have to be a doctor to know some things about
cancer. First, simply put, if the looks of it and the
report of it and the Symptoms and the examination tell the
doctor that this could be cancer, the standard of care
requires that the cancer be ruled in or ruled out, period.

And now, the way you rule it in or you rule it out
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depends on the kind of cancer that you're talking about.
There might be different ways to do it for different
situations, but in this particular cancer, everybody in the
world says that the way you rule in or rule out tonsil
cancer 1is with a biopsy. You take a small tissue sample,

you send it to the lab, they look at it and tell you if it's

cancer or not. That's what's done. 1It's done in offices.
It's done in surgical suites. It's done in dermatology
offices, ENT offices. It's done all the time everywhere in

the U.S. and around the world when you're trying to figure
out if something's cancer. It's simple. It takes about
five minutes, local anesthetic, very minimal blood loss.

You don't do x-rays. You can, but they don't teli you
if you have cancer or not. You don't do MRIs. You can, but
they don't tell you if you have cancer or not. You don't do
CTs. Again, a biopsy, that's what you do. And there'g
going to be absolutely no dispute about any of that from
Defendant Wilson, from the doctor down in the Charlest@n,
from Dr. Myssiorek, who you'll hear from in a minute.

That's just the way you do it.

Now, looking at a suspicious spot with your eyes or
poking it with your finger, that's not a biopsy. That
doesn't do it. So at the Dorn VA in March of 2016, David
Miller is now told that he has Stage 4 tonsil cancer and

it's spread to his neck and his lymph nodes and surgery is
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not an option. There's too much stuff going on in there.
Chemo and radiation are the only hope to beat this cancexr
down. His questions are the same ones that you may have

right now. How did this happen? Why wasn't this caught?
And how did this possibly get missed?

Well, for answers, we have to go back to the beginning,
to the visits with Dr. Wilson in 2013. ©Now, David Miller is
a Marine Corp veteran and he was disabled in a plane crash.
That disability has gotten worse over time, so that entitles
him to VA benefits. And he has the type of VA benefit that
he could get all of his healthcare through the VA if he
chose to.

For this particular thing, he thought -- he had this
spot on the right side develop. And it wasn't so much pain
as it was a fullness, like a cracker was stuck in the back
of his throat. He'll tell you about that. It didn't hurt,
it was just kind of a lump that he could feel with his
finger. He said it felt like a pig's nose. He's a farmer,
so he knows that. And then if you looked at it, it was like
the end of a cigar.

So with this odd feeling, he says, I don't want to go
to the VA. I know how long that can take and I know what to
expect with the VA, so I want to go to a private doctor and
get this loocked at immediately. It had existed for about

three weeks and he worried enough about it that he went to
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|
i‘
see Dr. Wilson. He had a lot of folks in his family get

cancer. His momma had cancer. He had some aunts thatthad

|
cancer. And he was worried about it. :
i‘

So what did he do? He went to the ENT in town, ib Rock
Hill, Dr. Wilson. He had this big office across from ihe

hospital. It looked legitimate to him. He thought he was

going to get good care. So he went to see Dr. Wilson.% He

made an appointment and he reported to the doctor's office
what was troubling him and described it to ‘the nurse a%d the
doctor like anybody would when they go and see a docto&. He
said it didn't hurt, but it felt full and like somethi%g was
back there. He also stuck his finger back there to to#ch
it, said it feels unusual, the texture is different. %nd he
said it looked like the end of a cigar. And he shared;all
that with the doctor. 1

And Dr. Wilson examined him and made a note of wh%t he
saw. And he also saw this spot and made a note. And Fhis
is actually from Dr. Wilson's records. So this is act%ally
Dr. Wilson's writing. And what he did is he wrote these
little scratch marks on this part of the record. %

Now, Dr. Wilson was told by Mr. Miller he was worried
i
it could be cancer. And so Dr. Wilson says well, I share
your concern for cancer. It was only on one side. It?was

only on the right side. It looked red. And all this @ed

Dr. Wilson to believe that it could be cancer. So
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unbeknownst to David, but well known to Dr. Wilson, the only
way you rule out cancer in this situation is a biopsy.
That's not what happened. That biopsy never occurred by Dr.
Wilson. And that's called the standard of care. What is
required under the situation is called the medical standard
of care. 2And it is when cancer is on the table, rule it in
or rule it out. And for this kind of cancer, only a biopsy
will do. David Miller did not know this then. Dr. Wilson
did know that then. So simply put, if the ENT suspects
cancer, he has to do a biopsy. It is that simple. Every
doctor that testifies will agree to that simple proposition.

So what did he do? Well, he, obviously, didn't do that
biopsy, otherwise we wouldn't be here and David Miller would
not have the Stage 4 cancer that he was found to have in
2016. So how do we know that Dr. Wilson said gosh, this
could be cancer? Well, he put it in his records. This is
actually in evidence. And what he put in the problem list
was malignant neoplasm of tonsil. That's medical speak for
cancer. Malignant neoplasm means cancer.

Now, Mr. Miller didn't see his record. This was Dr.
Wilson's record. So he clearly knew at this point when it's
in his record that malignant neoplasm of the tonsil could be
one of his problems. Similarly, on his bill, he put problem
list, malignant neoplasm of tonsil. And when he decided to

order an MRI, he put that on the request, neoplasm malignant
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tonsil. Clearly, Dr. Wilson thinks it could be cancer, but
he ordered an MRI. That's not what you do. You get a
biopsy. Anyway, clearly, Dr. Wilson had a concrete concern
for this cancer and he just didn't do what you're supposed
to do.

So what did he do? He did ordef an MRI, that's okay.
I mean, it's not what you do, but okay, fine, didn't hurt
anybody. Sometimes before you start treatment or you do
further, you want to see if it's spreading already or if
it's a big tumor or something, but you cannot rely upon that
MRI to say there's no cancer. That's just not the way it's
done. So the MRI did not show anything remarkable. Now, 1if
you look at those scans today in retrospect, you can see
some asymmetry, but it's nothing that you would think was
cancer back then, which is why you don't use MRIs.

So, Dr. Wilson, on the first visit orders his MRI.
What he should have done right then and there, sample, five
minutes, local anesthetic, send it off to the lab and be
done with it. That's what should have happened, but that's
not what happened.

Dr. Wilson schedules this MRI. David Miller goes to
get it. He comes back about a week later. And at this
visit, he still has the spot, still there, still bothering
him. And on that wvisit, the MRI results were not sharéd

with Mr. Miller. That wasn't going to happen until the
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third visit. But what Dr. Wilson did is gave him some
Keflex, an antibiotic, and sent him away, said come back in
three weeks. So David Miller did just that. What he should
have done at that second visit is say, you've still got this
luhp here, it's a problem, why don't we just take some
tissue and send it off and see what it says. That's not
what happened.

Anyway, about two weeks into that three-week period,
David had some heart issues, he gets some stents put in. He
goes down to the VA to get some stents put in. He comes
back to Rock Hill and sees Dr. Wilson at the appointed time
at that three-week visit. Now, that thing is still there.
It's still a lump. It doesn't hurt. It's not causing any
problems other than it's just there. It's still the
fullness.

And it was that third visit that Dr. Wilson went over
the MRI results with Mr. Miller. ©Now, this was in Dr.
Wilson's office. It was not in an exam room. It was
actually in his office on the desk. And Mr. Miller was
talking with Dr. Wilson. Dr. Wilson said, Well, there's
nothing here that makes me worry about the C word. And Mr.
Miller gbes, The C word, you mean cancer? And he goes, Yes.
So there's no reason to worry about cancer, that's what Dr.
Wilson said. There's no cancer here, there's nothing to

worry about. He says, We could go in and take those tonsils

97




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

out at some point, but unless it's an emergency or cri%ical
situation, there's no reason to do that. So there's no exam
of any kind. It's in an office, not an exam room, and' the
point was to go over the MRI results.

So Mr. Miller takes this and says great. I was wérried
about cancer. The doctor's done what I think -- what i
guess he's supposed to do and tells me I don't have ca%cer.
So he's very happy with that result. And he'll tell ygu
about how happy he was to hear that in 2013.

It's a huge relief. He shared that relief with h%s
friend, Joey. Joey is sitting here with him. Joey Wiiliams
has known David Miller since they were 12 years old.
Literally, grew up together. They were in the Marines
together. They live aboﬁt 40 miles apart. Joey at on%
point had cancer, David helped him out with that, and ?oey
returned the favor. They're just buddies, literally, %or
life. They've known each other since they were 12. A%d

Joey was there every step of this way and will tell yoﬁ what

was going on. k

If David had been told that it was cancer, obviouély,
he would have dealt with it, he'll tell you. And if h% was
told that it could be cancer, that this didn't rule it;out,
then he would have gone further. After all, he decideé to
go outside of the VA system and seek that care indepengently

from Dr. Wilson. But he was told, he had a test that looked
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legit to him, that everything was fine.

Mr. Miller then, after that, went about his life. He
says this is a lump. It's a benign thing. You know, if
I've got to worry about it later, I will, but it's not
cancer, so I'm not really worried about it. He kept going
back to the VA for his normal healthcare. He'd get his
prescriptions refilled. He would not normally see a doctor
unless it was something complicated like a heart issue. The
VA systems uses a lot of nurse practitioners and physician's
assistants. There's nothing wrong with that, that's just
the way they do their business. And Mr. Miller would see
these folks on the by and by.

It came to October of 2015, about two and a half years
after his visit with Wilson and he actually had a sore
throat. It's October. He had some inflammation, a little
sore throat that he reported to the non-urgent, sort of
emergency room at the VA. That's where you go in for kind
of routine stuff like this. And he reported that and they
diagnosed him at that point with acute tonsillitis. The
right side was more swollen than the left. They gave him
some antibiotics and that cleared up that. The lump was
still there, but the pain from the sore throat actually went
away.

Come January, this thing had started getting bigger.

It started growing slowly and progressively over time. And
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before January of 2016, he would have a problem breathing
sometimes when he was laying back. It kind of clogged up
his airway. So he said this thing's getting —-- I've got to
get this checked out. So he reports it to the nurse
practitioner at his yearly visit in January at the VA. And
she looks at it and says, Yeah, we need to gét that looked
at, something's going on there. Let's refer you to an ENT.
And she writes a referral to an ENT that says this tonsil
has been bothering him for years. Let's check this out and
get that done.

During this whole time, David thought, based on what
Dr. Wilson told him, it was a completely benign swelling in
the tonsil. He was of the mind that when you're older and
get your tonsils out it's kind of a bigger deal than when
you're a kid, so he was putting it off because he didn't
think it was any big deal. He was told it was not cancer
and nothing to worry about.

So the ENT checks him out and says yeah, you got
something going on back there, schedules a biopsy. It's on
February 11lth, he sees that ENT. The ENT finds the right
tonsil was enlarged and there was a mass in his neck to go
with it. The ENT orders a CT to figure out what's going on,
which occurs five days later. The CT shows a mass in the
tonsil and in the neck. And then he gets referred to the

surgeon to have that biopsy done. The surgeon writes in his
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notes, which we'll see, a three-year history of enlarged
right tonsil, minimally responsive to antibiotics, now
affecting speech as well. That's what the surgeon writes.

The plan is to schedule this biopsy, which now happens
March 1st. This procedure was done, like they all are,
local anesthetic, estimated blood loss is like two
milliliters is what they said, hardly complicated. The
biopsy 1s done and the results come back as oral cancer.
This result was communicated to the ENT and the ENT had
another appointment set up with Mr. Miller in March and
that's when he's told that he has Stage 4 cancer that has
now spread in his throat and neck.

He's immediately referred to a dentist because the
treatment for this involves radiation. And the dentist has
to make sure your teeth are in good shape because the
radiation can kill your whole jaw bone. That's call
osteoradionecrosis. Bone radiation death, essentially. So
they've got to make sure your teeth are in good shape
because if you lose a tooth after the radiation, your jaw
can get infected and just the whole thing dies, then you
don't have a jawbone. So he gets sent over to the dentist.
It took 30 days to get him into the VA dentist. That's one
of the issues with the VA, he has Stage 4 cancer and it took
him 30 days to get an appointment with the VA dentist.

So anyway, Stage 4 means a couple of things. First, it
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means it's going to be a whole lot tougher to treat. It
will require chemo and radiation. Surgery is not an obtion.
To remove this from the neck, it's just not an option. If
it had been caught three years earlier, the testimony is it
would have been Stage 1, confined, small, take out the
tonsil, no radiation, no chemo, Stage 1, if that. It would
have required a simply tonsillectomy. The nodes would have
been clear, tumor very small and it would not have spread
like it did over that two-and-a-half, three-year periocd.
Well, how do we know that? Well, because an oncologist,
cancer specialist is going to come in and talk to you about
how that works.

- The other thing about Stage 4 is not only the
treatment, it's the prognosis. Now, cancer that has sbread
is much more likely to come back and come back harder to
treat. It's called metastasis. At the time of the
diagnosis, the survival rate from a Stage 1 was greater than
70 percent. Stage 4, less than 30 percent. That's a pig
difference. And what that means is that more likely than
not, Mr. Miller is going to pass from this metastasize of
this recurring cancer.

So March of 2016, the VA formally diagnosed him with
that tonsil cancer. David was shocked by this, as he was
explicitly told that he didn't have anything to worry about.

Once that shock wore off, he went about getting treatment.
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He gets a dental evaluation and then he goes to see the
oncologist, radiation oncologist, that's a radiologist who
shoots radiation and a regular chemo oncologist, who gives
him chemotherapy. The treatments help, but they also cause
extensive damage to the body.

There are only three ways to treat cancer, surgery,
chemo and radiation. Surgery, you cut out the cells.
Chemo, you poison them, and radiation, you burn them.
Doctors can fancy it up, but that's what's happening. Now,
the same radiation that burns the cancer cells burns the
patient. And the same chemo that kills the cancer cells,
that poisons the cancer cells poisons the patient. You're
going to hear about all those treatments.

His chemo was a six-week course. Everything you'd
expect from chemo, hair loss, fatigue, all of that happened
with that. He also had to undergo radiation. Now,
radiation is -- I didn't much about it until this case
started. But he had 35 treatments of radiation. And they
did gquite the number on his neck, his throat, his tongue,
salivary glands. And that was then and continuing to this
day.

Now, the doctors do the best they can to only burn the
cancer. It can't be helped that normal cells will get
burned as well, so they try to focus that radiation as well

as they can. This starts with the patient getting what's

103




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

called a mask. And I hope nobody goes through this, but if
you've done radiation oncology, one of the things the doctor
will first do is take one of these out, warm it up and make
it pliable and they then will press it over your face and
your torso to make a mask that they can then bolt you to the
table so that you don't move. Because if you move during
radiation, cells that shouldn't get burned will get burned.
So this is the way the doctors help try to avoid the
extraneous damage from this. But you still have "to go
through this process.

And these holes inside this are where you're supposed
to be bolted to the radiation treatment table. And that
radiation treatment, it looks like an x-ray machine. We'll
hopefully be able to describe it to you. You're strapped
down and this thing will go around and it's shooting
radiation. 1It's just burning you. It doesn't feel so bad
at the time. Sometimes you get a metallic taste in your
mouth and it taste really awful. But it's the effects that
happen later that are really the bad stuff.

Now, part of the effects of this is -- the early effect
of radiation is, essentially, a sunburn. Your skin gets red
and it looks like you've been burned by the sun because
that's the same stuff that burns you. The next step of that
is the skin can come off, you just get frankly burned.‘ At

the same time, the structures inside your mouth get burned.
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The mucus membranes in your throat, your salivary glands get
burned, your taste buds get burned. And all of this is
cumulative. So the first one does it a little, the second
one more, the third, fourth, thirty-fourth, thirty—fifth, it
gets bad at the end. And a lot of those effects are and
were permanent for David Miller.

So right now, what he has is he's got no salivary
glands, so permanent dry mouth. He has no taste buds, can't
taste anything. He's got scarring on his neck from all of
this. He's got -- during the course of this, just -- he
said it was just -- he'll describe it. It's something else.

This is what David looked like April of 2016. That was
about a week or two before the radiation started, maybe a
month. And his hair didn't come in right, turned gray, he
lost it, the beard. This is what all that treatment did to
him. It's what the treatment did. He'll tell you about all
that. The oncologist will tell you about that. Joey will
tell you about all that.

He can't enjoy food anymore. No taste whatsoever.
Permanent cotton mouth. He can't eat certain foods,
anything that's dry, breads, cookies, cake, meat. it has to
be something with moisture in it, soups and Ensure and all
that kind of thing. He's losing his gums because radiation
will kill those, too. Constant fear of losing a tooth

because if he loses a tooth, then the jaw is going to go.
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His hair before, you saw it. Now, it is what it is.

And all this is from the radiation and the chemo and
not due to the cancer. It was due to the fact that the
cancer got out of hand at Stage 4 because it was Stage 1,
and this is what happened. You'll hear evidence about all
that.

It was not caught because Dr. Wilson didn't do what
literally every ENT on the planet would have done, which is
do a biopsy. Why did he not do it? I don't know. We have
to gather some information about why that happened.

So this is a lawsuit, we're in court, we're suing.
Nobody should be surprised by that. Who's the Defendant?
Dr. Wilson and his practice. Why are we suing them?
Because in 2013, cancer was on the table, it waé likely and
he didn't rule it out with a biopsy. More than that, if he’
was not going to rule it out by doing the right test, he
should have told Mr. Miller, listen, man, you could still
have cancer. Because if he had been told that, Mr. Miller,
just like he went to Brian Wilson to begin with, would have
gone to another doctor and said listen, buddy, this may be
cancer and this guy's not helping me out. But that's not
what Dr. Wilson did and that's why we're suing.

So legally, what do we have to do. We have to prove
three things: A standard of care, a breach of that standard

of care -- this is fancy legal language -- and that that
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breach caused or substantially contributed to injury.
Standard of care just means what would a normal doctor do in
this circumstance. Easy peasy, every doctor says do a
biopsy. We know he didn't. So breach and standard we think
will be easy to prove. That it caused the injury we
complain of. We're claiming damages for the fact that the
cancer went from Stage 1 to Stage 4, chemo and radiation and
all the aftereffects and the bills only associated with
that.

Now, there's going to be a cancer specialist who comes
in. Our first witness will be an ENT specialist, ear, nose
and throat, otolaryngoclogist. He's going to testify today.
The witness tomorrow will be an oncologist.

As far as damages from all of this, you're going to
hear from David and his friend, Joey, who was with him
literally every step of the way, about all of the damages
that have been wreaked up him by virtue of the way this
thing got the way it is. And this is court, so the only
thing you can do is convert all of this hassle, all of this
pain, all of this inconvenience, all of these treatments,
all these permanent impairments to doing something like
eating into money.

And at the end of the trial, we're going to ask you for
a lot of money for that. We're going to ask you for eight

million dollars for what happened here, for the chemo, the
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radiation, the scars, the permanent dry mouth.

We're also going to ask you to answer two questions in
the affirmative, whether this meets a legal definition of
reckless, which we'll get into in this trial, and whether
Dr. Wilson has made a misrepresentation related to claim.
Those will be, hopefully, two separate guestions on the
verdict form.

So what does Dr. Wilson say about all this? It's
pretty open and shut. You thought he could have cancer and
you didn't get a biopsy. Well, what he says is that the
spot in the right tonsil went away and it just so happened
that the Stage 4 cancer was found in the exact same spot.
Literally, that's what he's going to say. And that's what
they paid -- they've got this fellow coming from Charleston
who's going to say it is a pure coincidence that the spot in
the right tonsil that Drp Wilson thought may be cancer went
away completely and now it just happened to come up.

As evidence for this, he's going to point to his own
exam that he says he did on that third visit where he didn't
feel anything or see anything. Let's assume that happened.
David says it didn't, but let's assume it did. Poking it
and looking at it is not how you rule out cancer. Everybody
agrees with that, too.

This particular cancer, interestingly enough, starts on

the inside like a buried nodule, it comes out. It doesn't
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go -- I mean, outside and go in. So if it's buried in
there, that's why you get a biopsy.

So what else does Dr. Wilson say? Well, he says that
David went to his primary care visits with a nurse
practitioner at the VA and they didn't find anything. He
didn't mention it and they didn't find anything, therefore,
it wasn't there. That's curious. It assumes a couple of
things that we'll get into, one of which is the nurse
practitioner doing yearly exam and gets scripts refilled is
going to be looking at tonsils and all that kind of thing.

We also know that the VA charting is something else
altogether. And we're going to prove this to you with
records that we have. We'll get into all of it. But he was
diagnosed for sure, definitively post—biopsy in March of
2016 by the VA. And that dental visit on April 12th, they
claim they did an oral cancer screen and found no evidence
of any pathology. So the VA had him clearly diagnosed Stage
4 cancer -- we're going to actually show you a picture of
this thing, it's a honker, and that the dentist says he
didn't see any evidence of that 13 days later. You're going
to have to deal with that, whether the VA records are what
they purport them to be. So it was very important for Dr.
Wilson to do the right thing when he had the chance.

One of the other things you'll notice in the VA records

is that every time it was spoken about, Mr. Miller said this
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has been bothering me for years. The doctors put it in the
records it's been going on for years. This has been a 
problem. It's only recently got worse. You'll see the
records from Dr. Thakkar, who's a radiation oncologist.

It's actually in evidence, we'll show it to you. And it
tells exactly what happened under the same records that
we've been over and over, I have and Mr. Davis has, and
everybody in this room, except y'all have been over this for

years.

So what happens next is that you're going to hear from
Mr. Davis. And he's going to tell you what Dr. Wilson's
side about all this is. We're going to call our first
witness. We'll call our witnesses, they'll call theirs.
We'll probably be done by Wednesday. That's short for
medical malpractice trials, but because it's short, don't
take that as being not important because it is vitally
important. We're trying to be efficient. Mr. Davis h%s
been doing this for a good long time. I have, too. We're
trying to be respectful of you and your-time.

At the end of this case, the Judge will give you the
law to apply to the case. Y'all have to determine the
facts. There will be a verdict form, which we'll go over at
the end of it. And I hope that you will side with David

Miller on this. Thank you.

THE COURT: Mr. Davis.
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MR. DAVIS: May it please the Court, Your Honor.

OPENING STATEMENT BY MR. DAVIS

MR. DAVIS: Good afternoon. Usually, we say Mr.
Foreman or Madam Foreman, but we don't have a foreman, so
good afternoon, jury.

First of all, I want to tell you that Dr. Wilson and
his defense team, me and my partner and my paralegal,
appreciate the time that you will spend in taking care of
this case and listening to the evidence presented.

If you just listened to the opening statement of Mr.
McGowan, you're wondering why in the world we're here, you
know, because it seems like it's pretty much a slam dunk
case. But the reason we're here is because there's a lot
more to this case than you've heard from Mr. McGowan. And
it matters a lot in the defense of the case.

It's a medical malpractice case, and Mr. McGowan
focused on this just a little bit. In a medical malpractice
case, we have what you'll hear referred to as the standard
of care. What that simply means is what an ordinary
physician equally trained with Dr. Wilson would have done
under the same circumstances.

The reason we have that is because most of us know in
negligence cases, like running red lights or running stop
signs and those kinds of things, we know what the rules of

the road are, but in medical cases, we don't know the
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medical rules of the road for those of us who are lay
people. We require experts to come in and tell us what they
are.

As Mr. McGowan said, you'll hear from his side frﬁm the
ENT and oncologist. And from our side, you'll hear frbm the
ENT, who is an oncologist and who practices at the Medical
University of South Carolina. And they'll tell us -- you'll
get to decide. They have different opinions, obviously.

And you can weigh that evidence. It doesn't mean you've got
to believe everything that any of them say, you can weigh
that evidence and believe as much or as little as you'a like
to believe.’

But one thing you should remember throughout all of
this, and that is that they'll be only one doctor who
testifies in this entire case who actually touched Mr.
Miller, who actually saw what Mr. McGowan referred to and
the records refer to as the spot on the tonsil, who acfually
treated this patient for three different visits. That's the
only —-- even with my expert, that's the only doctor in this
case who actually treated and saw Mr. Miller.

And you may at the end of the case want to know why
that is. And that's perfectly okay for you to consider
that. Because in these cases, there's several kinds of
evidence. And one of the kinds of evidence, of course; is

the medical evidence. And we put those in by agreement,
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they're here, all of the medical records. And that's one
form of evidence. The other form, of course, is testimony.
It can come from lay witnesses or expert witnesses.

But then there's another kind of evidence that you may
want to ask about, too, and that's the evidence that's not
here. And when this case 1s over with, I think you'll find
there's significant evidence that's missing from this trial
and you'll wonder why it's missing. And that's perfectly up
to you to decide why the evidence has not been presented to
you. Because in a case like this, the Plaintiff, they have
the burden of proof, and they accept it. By filing this
paper, the way we practice law, the Plaintiff accepts the
burden of proof and says I have a duty to come to this jury
and convince them of my case.

You've all got better things to do, I presume. You
could be somewhere else that you want to be, but you came
here because civic duty. And you're being asked to decide a
negligence case against a physician, something that's a
little bit complicated. In order to do that, I think
there's a duty on all of us, but, in particular, it's a duty
on the Plaintiff because they have the burden of proof to
give you the evidence that you need to make that decision.
And I submit when this case is over, there will be some
evidence lacking and you won't have the evidence you need to

make the decision you need to make for the Plaintiff.
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It's true that Mr. Miller camelin -- as you will see
from the records, and the records are clear, Dr. Wilson has
very little memory of Mr. Miller. We have to rely on
records, but this happened in 2013. So what's in the
records is basically what happened at the different sessions
of treatment. And you will find, as Mr. McGowan claimed,
Mr. Miller came in and he had a spot on his tonsils. He
will describe that spot for you. And he will say it was
about as big as the end of a cigaf, whatever. He describes
it in his own terms. But he will also say to you that that
spot never went away, that it was always there. That's what
Mr. Miller will say.

The records will show you that when Mr. Miller came in
the first time -- and let's forget this thing about a biopsy
for a second, okay, because I think all of us have takén our
children for sore throats to the doctor. We've been tb the
doctor ourself for a sore throat. We've been to the d%ctor
with red tonsils. They don't do a biopsy on the first*
visit. You don't go in there and start cutting on somébody
because biopsies are —-- there is a danger with biopsieé.

All the physicians who testify in this case will tell you
that a biopsy is not a very minor procedure. You will find
through Mr. Miller's own testimony that when they did a

biopsy at the VA, he got an infection. So it's not

something you just do. So Dr. Wilson is looking at this
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spot. He looked at the spot, observed the spot. Wrote it
down. Sure, he was concerned about cancer, it's in the
record. And what did he do? He ordered an MRI.

Now, you've been told that most people don't do an MRI
and that's correct. And the reason is, the physician who
testifies from the Medical University of South Carolina will
tell you that that's above and beyond the standard of care.
That's a higher standard of care to go ahead and order the
MRI. Because here's the thing[ if you're going to do a
biopsy, you want to know what to biopsy. You want to know
if there's a mass there, if there's something there that you
can take a piece of.

Certainly, if you're going to take someone's tonsil out
-- and we'll hear testimony from all the experts who will
tell you that a tonsillectomy on a 62-year-old person is
serious. You don't just do that for the heck of it. You
take the time and you worry about it and you find out, there
never was a tonsillectomy done for lots of reasons.

So the biopsy ~- in order to take a proper biopsy, you
need a pic, you need a film. They did the same thing at the
VA. They took a CT scan. You need to know what to do and
Dr. Wilson did that. And the MRI comes back and says you
don't have a mass here. You don't anything here to biopsy.
There is no mass. He will describe what he called a spot,

what Mr. Miller called a spot on his tonsils.
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But on the second visit when Mr. Miller comes back,
that's cleared up. There's less redness and we've got a
negative MRI. So Mr. Miller goes on his way. He's told to
come back in three weeks, I believe it is. As you've been
told, during that time, he had a cardiac event, which took
place and he had to have stents.

So when he comes back the third time, I belieée that
even the experts for the Plaintiffs will tell you now he's
on what's called a platelet inhibitor or we commonly réfer
to it as blood thinner, it's called Plavix. And I believe
that even the Plaintiff's expert will tell you, at that
third visit, you certainly don't do a tonsillectomy and you
don't even do a biopsy now because the guy's on a blood
thinner.

Well, what's he told? He's told that there's an MRI
that's negative. It shows no mass there. It's cleared up
completely. You can't even see the so-called spot anymore,
it's not there. And Mr. Miller is told to go away, go home
and to come back if he needs to. He never comes back ever.

You will find by his own testimony, the story that will
be told to you is that from that point on, he went through
almost three years without ever seeing a physician for
anything to do with his throat. And he will tell you that
all the time, the so-called tip of the cigar, the lesién or

whatever it is that Mr. Miller will describe was still on
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his throat. The whole time, according to the Plaintiff,
there's a cancer on the tonsil that's now three years old
that hasn't gotten any bigger, it hasn't metastasized. This
is a cancer that's Jjust sat there for three years. An
expert from the Medical University of South Carclina will
tell you that doesn't happen with cancer. Cancer doesn't
just sit in one place dormant for three years. It doesn't
happen.

So yeah, he has a sore throat in October of '15, I
believe it is, and he goes to see a person who examines him.
And this person who examines him, they don't see any nodule
or lesion on his throat and they treat him with an
antibiotic. And then he's diagnosed in 2015.

You can call it a coincidence if you want to, but if
you think of it this way, every person who has a sore throat
as a child and later has cancer of the throat, whether it's
tonsils or somewhere else, doesn't go back and sue the
doctor because they failed to do a biopsy. The point is, in
order to believe what the Plaintiff will offer you, you've
got to believe that this cancer just stayed in one place,
did nothing for three years and then all of a sudden, it
showed itself.

Dr. Wilson's position is really clear and it's in the
repord. And that is that Mr. Miller came to see him three

times. And on the third time, the spot on his tonsils which
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he found on his right tonsil was completely cleared up. And
told what anybody -- what most of us have heard from oﬁr
doctors, and that is okay, come back if you have any more
problems with it and we'll look at it again. And he nsver
came back. |

And as I said, it's been mentioned to you before,iyou
bring your common sense into this courtroom. We will F—
both sides will give you experts and you can hear medical
opinions and you can hear medical theories, but sometimes,
we have to apply our common sense. And I submit to you this
just doesn't make sense. It makes no sense.

You will see in the records -- and they can diminish if
they want to the value of the medical care or the abil;ty of
the Veteran's Administration, but we don't. And there will
be records introduced to you of different people of
different medical disciplines at the VA, all of whom at one
time or another took a look down the throat of Mr. Miller
and saw nothing. They didn't see the tip of the cigar, they
didn't see the spot, they didn't see the rash all these
three years, where he will say that they're all not teéling
you the truth. Because he will say that every one of them
should have seen it because it's been there the whole time.
If you want to believe that, it's up to you, but it's a lot

of doctors.

So as we go through this case, I ask you to just apply
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your common sense to what we're looking at here, apply your
common sense to the fact that on the third visit when Mr.
Miller came back to Dr. Wilson, he was in a position where
no biopsy could be taken and the tonsils couldn't be
removed.

But moreover, as a physician, he was in the position of
what would I biopsy or what would I remove? You certainly
-- a tonsillectomy, as I said, is a dangerous procedure.

And who would remove a tonsil in the face of a negative MRI

saying you have no mass? 2An MRI is a very sensitive test

~that we can run. MRIs are done on lungs, on all the organs

of the body to determine if there's a mass there which could
be cancer. Sure, you can't rule out cancer with it, but you
can rule out the mass that is cancer. And the MRI is
negative.

Now, you can talk about the fact well, 1f you go back
and look at the MRI now, there might be something there.
Well, Dr. Wilson is not a radioclogist. And Dr. Wilson has a
right to rely on the report that he gets back from the
radiologist. And if the report comes back negative, it's
negative.

So all we ask you to do as the defense team is just
apply your common sense, listen to the witnesses as they
testify and see what you think about this case. And I think

when you do that, we're confident that you will find a
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verdict for the Defendant in this case. And I appreciate so
much you listening to the evidence that is presented. Thank
you very much.

THE COURT: Lawyers approach.

(Whereupon, a bench conférence was held in the presence
of the jury but outside the hearing of the jury.)

THE COURT: Ladies and gentlemen, we anticipate that
the first witness is going to take 45 minutes or an hour, so
we're going to take a 10-minute break and we will have. you
back here in cqurt.

Do not discuss the case among yourselves at all.

Everyone remain seated while this jury is excused;

(Whereupon, the jury exits the courtroom at 4:35 p.m.)

THE COURT: All right. We'll be in recess about 10
minutes.

(Whereupon, a short break was taken.)

THE COURT: 1Is the Plaintiff ready?

MR. MCGOWAN: Yes, sir.

THE COURT: Defense ready?

MR. DAVIS: Yes, sir.

THE COURT: All right. Let's bring the jury in.

(Whereupon, the jury enters the courtroom at 4:43 p.m.)

THE COURT: Thank you, ladies and gentlemen.

Mr. McGowan, call your first witness.

MR. MCGOWAN: Your Honor, the Plaintiff calls Dr.
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Myssiorek.
THE CLERK: Place your left hand on the Bible and raise
your right.

DAVID MYSSIOREK, M.D.,

after being duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MCGOWAN:

Q Doctor, let's start off by getting to know you a little
bit. Who are you and where are you from?

A My name is David Myssiorek. I'm a physician. I'm from
New York, born and bred. It's pronounced like the river
with a K, but not speiled in anyway close to that.

Q Tell us where you got your training. Where did you go
to med school?

A I started off, I went to college at the University of
Buffalo where I measured as a speech therapist working with
cancer patients. From there, I went to NYU School of
Medicine, graduating in 1980, completed my residency in
otolaryngology, what we're going to call here, I guess, ear,
nose, and throat. From there, I did one of the first
fellowships in head and neck oncology in this country. That
was done at Montefiore Medical Center in the Bronx, New
York. It was a one-year fellowship where we were treating
all forms of head and neck cancer. And that has been the

nature of my practice since.
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Q So you've been treating head and neck cancer as ah
otolaryngologist and a surgeon for 38 years, 39 years?

A I can't count residency, it's not fair to do thatt

It's about 35 years or so.

Q Are you Board certified in any medical specialtyﬂ

A I am Board certified in otolaryngology. There is%no
subspeciality board at this time for head and neck. Bﬁt I'm
Board certified in otolaryngology since 1985, and I'm %o old
that I'm grandfathered in.

Q Have you had any appointments where you've taught. at
medical schoois?

A I've had every academic appointment that was available.

I've been a clinical instructor, an assistant professor, an

- associate professor, sat on associate professor committees,

obtained full professorship at NYU, and I recently chahged
[

jobs and I do not have my academic appointment yet, buF I

will. 3
Q And you're currently practicing? |
A I'm very currently practicing. i
|
Q In the field of otolaryngolcgy? |
A I am doing otolaryngology with trying to see as mény as

head and neck patients as I still can.
Q Have you, in the course of your career, encountered

oral cancers like are at issue here?

A I most certainly have. | }
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Q Tonsil cancers?

A I've been there from the bad old days to the good old
days. |

Q And do cancers like we're talking about here, tonsil

cancer, have you treated patients, diagnosed and treated
patients just like this?

A Yes, sir.

Q Have you taught medical people about oral cancers,
nurses, medical students, residents?

Y2y Back in the 90s, I did a couple of videotapes for
companies that were trying to teach the public about oral
cancer and the risks of cigarette smoking, et cetera,
alcohol abuse. I teach nurses who are willing to listen in
the operating room. I find that frequently my nurses know
more than I do. I teach medical students, I teach PAs,
physician assistants, nurse practitioners. My pride and joy
are.my residents. Many of them have now gone on to do head
and neck fellowships. Frankly, you'll learn, I like to
talk, so I don't mind teaching anybody who will listen. Not
my children, they don't listen.

Q Have you made presentations to other doctors on
subjects in the ENT field?

A I have I think in excess of 120 presentations,
internationally and nationally, on a slew of subjects, many

of them cancer, some of them not cancer. And I've written
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book chapters on cancers. The answer 1s yes.

Q Now, when you’go to get Board certified, you have to
take what's called the Board exam; is that right?

A Yes, sir.

Q And part of that is other doctors will pose questions

to the, hopefully, to be Board certified doctor, to the

student?

A I'm a Board examiner.

Q So your role in that is what?

A Well, my role as_the examinee, I was to sit there and

sweat and to give as many correct.answers as I could. And
as an examiner was to make that person/sit there and sweat
and give me as many correct answers as he or she could.
It's much easier being on this side.

Q So you were part of the process of getting newer
doctors, new ENTs Board certified, giving them the test to
see 1f they qualify?

A I like to look at it as making sure the people that
shouldn't be certified were not certified. There's got to

be a filter somewhere.

- MR. MCGOWAN: Your Honor, at this point, we would offer

Dr. Myssiorek as an expert in the field of ENT or
otolaryngology and cancer disorders of the head and neck.
THE COURT: Mr. Davis?

MR. DAVIS: No objection.
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THE COURT: I find he is qualified as an expert in each
of those areas.
BY MR. MCGOWAN:
Q Doctor, what did you review in connection with your

work on this case?

A Not in this particular order, I reviewed Dr. Wilson's
notes. There weren't that many for me to review. I
reviewed the depositions of Dr. Wilson, Mr. Miller. I did

not look at all of the depositions. I did look at the
Defense expert, Dr. Hornig's deposition.

Q And did you review medical records from the VA?

A Thank you. I did review medical records from the VA as
much as I possibly could.

Q How about the radiation oncologist, Dr. Thakkar?

A I saw parts of it. I did not look at the entire thing.
At this point, it was going to a different part of the case
that really -- in my opinion did not require my particular
expertise.

Q So your focus is on what Dr. Wilson did or didn't do?
A I tried.

Q Okay. Have you identified one or more deviations from
the applicable medical standard of care in connection with
the actions or inactions of Dr. Wilson and his practice
related to Mr. David Miller?

A I did.
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Q Is it your testimony that to a reasonable degree of
medical certainty, more probably than not that the actions
or inactions of Dr. Wilson, his deviation from the standard
of care were a proximate cause of the injuries suffered by
Mr. Miller?

A I definitely did. There were some missteps along the
way that did impact strongly on Mr. Miller.

Q Okay. What kind of cancer did Mr. Miller had?

A Mr. Miller had a subset of head and neck cancer called
the squamous cell cancer that happened to locate in his
superior right tonsil.

Q What does superior mean?

A Oh, I'm sorry. The superior part means the upper part
as oppésed to the inferior part, which is the lower part.
It's an area that usually remains very silent unless we pick
it up visually. So these things would have to be pretty
sizeable before we find them. In fact, nowadays, most of
the ones being found in this country are being found by
first presenting with a lymph node in the neck rather than
the patient complaining of something in their throat.

Q Is tonsil cancer relatively common?

A I looked up the stat on this one. This year -- well,
not this year, but in the last year or so, there's something
in the order of 16 and a half thousand new cases in this

country of HPV positive squamous cell cancer of the tonsil
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and tongue base.

Q So for his particular subset of cancer, 16,000 some odd
people get diagnosed newly every year?

A Yeah, and probably going to keep going up.

Q Okay.

A We're in the middle of -- I'm sorry to interrupt.
We're in the middle of an epidemic that is being present,
we're not sure how long, but HPV-related cancers are on the
rise. And if you look at our statistics, it's one of the
few cancers that are growing in incidents because,
fortunately, the folks in this country have gotten wise to
alcohol and cigarette smoke, so those cancers are declining,
but the virally-induced ones are on the rise because you
don't know who you kissed 30 years ago.

Q What is the standard of care if an ENT suspects a

patient might have a cancer in a tonsil?

A The standard of care -- and again, there will be

mitigating circumstances, but the standard of care, meaning
what would any doctor do in any state, in any city with the
same patient would be to biopsy this to make sure it's not a
cancer. It's not the same as somebody coming in with
tonsillitis or a sore throat, which is not at all the
presentation that Mr. Miller made way back in March 2013.

0 Yeah, so we've heard the argument and I'm sure we will

from some of the other witnesses that you don't biopsy
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everybody who shows up with a sore throat. 1Is that what the
standard of care is?

A There wouldn't be enough time. Also, most of us in ENT
do not see your standard sore thréats. We do get the
patients who have gone through several filters first. Sore
throat is not what he was complaining about in any event, so
making a comparison to children and adults with a sore

throat is apples and tangerinés.

Q You reviewed the deposition of Hornig; "is ‘that right?
A I did.
Q And that was a witness that was called -- is going to

be called, presumably, by Dr. Wilson in his defense; is that

right?
A Yes.
Q He's known as an expert witness. You reviewed his

transcript and his deposition?

A Yes, I did.

Q I'm going to show you a section of that and I want to
see 1if you agree. While we wait on that, does an MRI rule
out cancer?

A I've been trying to think of an instance in which it
could. There are some instances where it's helpful in
ruling one in, but I don't know of a surgeon that would tell
you that he's operating on an x-ray. He's going to be-

operating on a patient and when the patient has a physical
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finding, that's what your target is, not what might or might
not be on an x-ray film.

Q Tell us what a biopsy is and.what that entails.

A Great question. Because most the people I work with
don't really know. A biopsy is simply taking of tissue.

The specimen is the specimen. I still use them
interchangeably, I probably shouldn't. But a biopsy does
not imply taking out a gigantic chunk of tissue. It's
taking out a representative piece of tissue.

If I recall correctly, the biopsy taking at the VA on
Mr. Miller was point five centimeters or five millimeters.
I'm just trying to think to give you something. 1If y'all
look at your fingers, my finger is 1.6 centimeter side to
side, so you go about half of that. I've got fat fingers.
You go about half of that and the specimen wasn't even that
big.

You don't require a tonsillectomy unless there's
extenuating circumstances, such as an extremely deep, but
probable mass in the tonsil. But even then, that could be
reached with a cup forceps and some topical lidocaine. It
takes about five minutes, maybe 10 -- no, it takes about 10
because you've got to get consent from the patient. The
paperwork, filling out all thé forms takes more than the
procedure.

There's minimal bleeding. If the patient is on a blood




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

105

thinner, depending on which thinner, if they're on Coumadin,
it's a little bit hairier, but if they're on a platelet
inhibitor, thgn the amount of bleeding is not all that much.
I happen to be on one myself right now, so I kind of know
how much it bleeds. It's annoying as all heck, but I'd
rather be annoyed than undiagnosed.

Q So the biopsy procedure yields a specimen, which would

then be sent to the lab, right?

A Correct.

Q It takes about five minutes?

A To do --

Q To do the whole procedure?

A It takes the lab a considerably longer period of time.
Q Is there any dispute among ENTs that a biopsy is the

way you rule in or rule out cancer in a patient where cancer
is suspected?
A I think the only dispute would be where the biopsy
itself is such a threat to the patient that it might not be
worthwhile. As a for instance, an astrocytoma in a
90-year-old patient would probably not be addressed because
-- an astrocytoma is a brain tumor, a specific brain tumor,
and you would not open up a 90-year-old's head to get a
piece of that. You know what you're dealing with.

There's certain places like cardiac malignancies you

might have to think twice about opening up, especially in a
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patient that's got a cardiac condition already. But beyond
that, in the head and neck, there are very few places that
we can't reach safely.
Q In a case like Mr. Miller, with his situation and his
presentation, is there any dispute among any ENTs of which
-- is it clearly the standard of care that a biopsy is used
to rule in or rule out cancer in a patient like Mr. Miller?
A Okay. The only -- in this day and era -- you know,
maybe 10 years from now, we'll be depending completely on
molecular diagnoses, but right now, the standards of care
are pathology. You need cells to look at. However, an
oncologist will not touch a patient -- a radiation
oncologist will not touch a patient unless we've proven that
they've got a cancer because the last thing in the world you
want to subject someone to, as I'm sure Mr. Miller would
probably tell you, is cancer treatment. They're draconian
because it's a war. You're trying to beat this war against
the cancer. And you don't want to unleash that war on an
unsuspecting victim unless they need it.

So in this case -- I know it's a round-about answer.

And I'm sorry, Mr. Davis, this is my style.

You have to weigh the risks of the harm to the patient
of the biopsy versus the harm of not doing the biopsy. And
I think there's ample evidence what the harm is here.

Q All right. Take us through the course of events. And
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we've got the medical records. We're going to have to go to
plan B at some point. I'm going to hand you some of t%e
exhibits that have been put in. And Exhibit No. 1 is the
medical records from Dr. Wilson's office, so you'll have
those. How did this present, what was reported, what was
found, what was the differential diagnosis?

A I have my copies. That's what I brought up with me, my
copies of Dr. Wilson's records.

Q Sure. That's fine. If you need to use the whole

thing, it's up there as well.

A Is that okay?
0 Yeah. Yeah, that's fine.
A So, basically, as I understand it from the record, it

said Mr. Millef showed up at the doctor's office because he
did not -- well, this is not in the record. Unfortunately,
I was about to editorialize. Let me stop that.

He showed up with a chief complaint of having a mass in
his tonsil or a spot in the back of his throat. He did not
complain of pain. And according to the medical record,
there was no pain at all as a complaint. He actually denied
hoarseness, said he was snoring and he did not have trouble
swallowing at that time. These are significant compla%nts.
We have a man -- as I alluded to before, we have a man who,
basically, has one symptom and it's that he can feel it.

Many cancers are pretty painful, but in this particular
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location, as I said, this can grow silently for quite some
time before it starts wreaking real havoc.

So when we somebody with a mass -- and this is not an
eight-year-old with tonsillitis. This is not some
20-year-old who's been out screaming all night and boozing
it up. This is a 62-year-old guy who doesn't smoke, he has
a remote history of smoking, showing up with a painless mass
in one side of his throat, not both sides. It's not an
infection. 1It's not presenting like anybody would present
with a sore throat. It's not sore. That alone, if that
mass were anywhere else in his mouth, we'd all be panicking.
And there's no reason to not take it seriously.

Q Did Dr. Wilson actually have cancer on his differential
diagnosis --

A He did.

Q —-— as one of the problems?

A He did. It was a good first meeting.

Q And, in fact, is it in the medical recoxrds?

A It's in the medical records. It's in the billing
records.

Q And the phrase malignant neoplasm of tonsil, what does

that mean in lay terms?
A Okay. Again, I'm a stickler on definitions, sort of.
A neoplasm just means new growth. It does not imply whether

it's malignant or benign. Pregnancy, if you will, is a
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neoplasm. I knew that would raise some eyebrows, but it is.
It's not a malignancy. A malignancy is cancer. It's
something that either grows and destroys you locally or it
spreads to another part of your body and destroys you there.
That's the definition of a cancer.

Some cancers grow without spreading, meaning without
spreading to your lungs or your lymph nodes or other parts
of your body, and some cancers just take off straight from
the gates and try to kill you as quickly as possible.

Q And did Dr. Wilson put in his notes on the problem list

malignant neoplasm of the tonsil?

A He did.

Q This is from Exhibit No. 1, it's Page 77

A Yes, at the bottom, it says problem list. And there's
electronic medical record -- I suspect it's an electronic
medical record jargon that's carried over. It just means
that once we've established a line -- the diagnosis on a

patient, it carries over so we don't have to keep spending
time -- the beauty of the EMR, the electronic medical
record, is we don't have to write so much. The weakness of
it is that we have trouble getting rid of some of the stuff
from our record.

Q And then this is the order form for the MRI, do you see
sign and symptom?

A Hang on. Last week, my prescription changed in my
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right eye, so I'm wearing my glasses from last week, so my

vision is not where it should be. It says: Neoplasm M

consult.
Q And what was the testimony about what that meant?
A I believe Dr. Wilson said that their electronic medical

records, although this is not electronic medical records, M
stands for malignant.
Q Then you see the bill, problem list that was done

apparently after 5/21/20137?

A Yeah, that I don't have with me.

0 Go to the problem list, it says malignant neoplasm of
tonsil?

A Right. Well, it was taken gquite seriously on this

first meeting with this gentleman on 3/26/13.

Q Was a biopsy ever done?

A Not by Dr. Wilson.

Q Right. A biopsy was done years later; is that right?
A Almost three years later.

Q Was Dr. Wilson's failure to ever order or perform a

biopsy below the standard of care?

A Well, generally, we don't order biopsies, we do
biopsies. I can't imagine telling somebody else to do my
biopsy for me, so we perform biopsies. It was not done.

Q Does the fact that these records show that cancer was a

concern require that it be ruled out or ruled in?
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A Well, again, I've mentioned this before, the issue is
that it's what is the risk of the biopsy, a little bleeding,
a little tenderness less than 24 hours, the bleeding last
less than a day, if it last that long, versus missing a
diagnosis. And the key is I can't imagine that anyone,
frankly, sitting in the jury box would say yeah, go ahead
and miss the diagnosis, I don't want to have a little
bleeding.
0 What would that cancer have been in 20137 AsSuming a
biopsy was done and cancer was discovered, what stage would
it have been?
A Well, first of all, it would have been a squamous cell
cancer. Knowing what we know now, especially given his low
risk factors for this particular cancer, it would have been
an HPV -- we know it's an HPV positive cancer. HPV stands
for human papillomavirus. The risks -- that's the cancer
that he ultimately was diagnosed with. And they can be very
slow in growth. |

Now that I've brought the subject up, we don't have
growth curves for cancers. There are a couple of reasons
for that. Number one is if you put a good seed in bad soil,
that seed won't grow. And if you put a bad seed in good
soil, that seed might not grow. In the right patient who's
got an immune deficient and a slightly virile in cancer,

that cancer can take off. Our Aids patients in the 80's
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were dying right and left from things like this. Our
patients have renal transplants and are totally
immunosuppressed die from lip cancer. Very few people die
from lip cancer. This group does. So these cancers are --
we don't have a growth curve for any of them.

And the second, which is probably more important, is no
one is willing to tell somebody they have a cancer, let's
see how it does, except with two notable exceptions. And
one of them currently is prostate cancer, early prostate
cancer and the other one is certain thyroid cancers under
the correct circumstances.

Q Doctor, if this was discovered back in 2013, what he
most probably have had?

A Well, we know it was Stage 1.

Q And it was ultimately discovered to be Stage 4 when he
was diagnosed?

A Stage 4 by every criteria.

Q Okay. What happened over the intervening two and a
half years? Because we know that the last visit with Dr.
Wilson was on April 23rd of 2013, and then the first mention
of anything in the tonsils at the VA was in October of 2015.
Tell us what you understand occurred during that
two-and-a-half-year period?

A Well, for starters, after you get stents placed, you

have a six-month period where you're not willing to do much
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of anything. You're on a maximum dose of every one of your
medications and your doctors have told you to lighten up.
And there's just so much you can do. But then if you're
told not to worry about certain things, you've got a whole
bunch of other things to worry about.

So this was brought to the attention in the VA in
October of 2015. I hope I'm getting my dates correct. If
I'm not, somebody will certainly correct me. He was told he
had a sore ‘throat, although he wasn't complaining of a sore
throat.

Again, it's unilateral in adult men -- I'm sorry,
unilateral means one-sided. Most of the time when you get a
sore throat, you get it on both sides. 1It's very unusual to
just get it on one side. So he was treated with an
antibiotic. And again, he had an expert look at it and,
unfortunately, misidentify what they're looking at and}was
told you're fine. Here, take an antibiotic. Go take éare

of your orthopedic problems.

Q Then he went to see a nurse practitioner in January?
A Yes, he did.
Q And what happened at that point forward just in general

summary terms?
A I believe this is the time -- I might be mistaking my
dates. In January of 2016, he was told that there was

something there, but that was because he was complaining
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that he was choking when he laid down. He couldn't breathe.
A little aside, we're starting -- there's an entity
known as obstructed sleep apnea, which is when you have big
tonsils, big adenoids, something big in your throat or Jjust
remarkably obese that's preventing you from breathing
correctly at night so you don't get enough sleep and it will
obstruct your airway. We're starting to see a lot of
patients with tonsil and tongue base cancer presenting where
their first sign is sleep apnea.
Q What did Mr. Miller say was going on during this time
frame? Did he say that the spot went away based on his
deposition testimony that you read?
A No. ©No. He said it was still there. And what's
ironic about it is he could touch it with his finger. A4 lot

of the cancers that we have to treat, you can't touch with

your finger. You can't see them.

0 Based --

A This gentleman saw his own cancer.

Q Is it reasonable) right and appropriate for an ENT to

tell a patient like Mr. Miller that he didn't have to worry
about cancer based upon that MRI we saw?

A I can't see how. I know when I have a patient who --

even 1f I have a biopsy that's benign, I'm never a hundred

percent satisfied that my patient is out of the woods. And

I'd rather waste their time on another office visit than say
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Q So do you believe that the cancer -- that the'spoﬁ that
was seen in 2013 was the same spot that was discoveredi to be

cancer in 20167?

A Yes, I do.
Q And why is that? How do you know?
A Because I don't believe in coincidence and because the

patient was complaining of a solid mass that did not sbow up
on an MRI. MRIs can be —-- the word that we use is
isointense, meaning the way it appeared on the MRI‘is the
same density as the rest of the tonsil.

Think about your own throats, you have something ;—
that punching bag in the middle called the uvula and yéu
have your tonsils to either side of that, then you hav§ your
soft palate and you have your tongue hanging back and We're
laying down in the tube and we're getting that MRI, soiall
these structures collide with each other. And unless &ou
have a physical barrier, like hair or barium in betwee#
them, they will all potentially show up as one structu%e.
And you cannot tell by looking at an MRI if you're loo%ing
at tonsil or something on the tonsil or something on the

uvula or if it just looks all the same as the rest of the

tissue.
And if it's small -- I heard in this court today that
it's a very sensitive instrument. I'm sorry, MRI is
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sensitive if you have the right test le coil. Most places
do not have a five test le coil MRI. Most of them have like
one to two test le coil MRIs and they're not that sensitive.
They're not going to pick up necessarily three millimeters
and they're such as heck not going to pick up a flat
three-millimeter lesion in someone's tonsil.

Q All right. Did Dr. Wilson make a note of where the
spot was in his chart?

A He described it and he drew it.

Q All right. Did the VA take a picture of it as it was

in March of 20167

A Someone in the VA did. I only saw that recently.
Q Okay. Well, I want you to -- this drawing of the mouth
A Would it help if I just got up? Because talking for me

MR. MCGOWAN: Your Honor, may he step down?

THE COURT: He may.

THE WITNESS: Unless you have a pointer of some sort, a
laser pointer.

THE COURT: You may step down.

(Witness steps down.)
BY MR. MCGOWAN:
Q What are we looking at here? What's this thing on the

left?
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A This left. This is a schematic from Dr. Wilson'slchart

where he drew a lesion, which later he called the postérior
pharynx, but this area is the tonsil. That's what that is.
There's another one on the other side. These are the
pillars of the tonsil and this little triangular fossarright
here, is actually what it's called, 1is where he drew his
little dot right on top of the tonsil. I think in the
deposition, Dr. Wilson said that he drew this line to remind
him that this is the spot that he was concerned with.

Q Okay. And then what are we looking at on this pibture
from the VA?

A It's going to be hard. This is what I call VA quélity
photograph. This is the gentleman's tongue, Mr. Miller's
tongue. This is --

THE COURT: Wait a second. We do have a mic available.
Let'é/try that. We want to make sure the court reporter can
hear everything and the jury can hear everything.

THE WITNESS: This is the uvula.

BY MR. MCGOWAN:

Q Where is the uvula on the diagram that Dr. Wilson drew
so that we have a —--

A This versus the schematic. Finally, this would bé
where his left -- excuse me, his right tonsil should bé.
Here's the date, 3/1/16. And this mass is all the way over

to the left side of his throat, this is —-- it's quite big.

i
!
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In most people, this is, at least, four centimeters from
tonsil to tonsil. So that mass is -- I know on the CT scan
we got, it measured 3.7, but that is in the up/down
direction. That's the cancer --

Q So does the photo of the cancer on March 1lst, 2016

correspond to the handwritten drawing of Dr. Wilson from

20137
A The origin of it does.
Q Okay. Would cancer that looks like this in a patient

like Mr. Miller arise and grow to this size in a month or
two or three?

A I guess it could, but -- you know, it could.

0 Okay. Now, from March 2013 to 2016, can it take that
long to get to this spot as well?

A Yes, that can definitely happen. We've seen —-- that's
what I alluded to before. I don't know that there's a
growth curve because no one is willing to let something like
what happened to Mr. Miller happen to another Mr. Miller.
No one is willing to let something grow. Like I said, boy,
could you imagine if he had a biopsy back then and it was
benign. None of us would be sitting here.

Q We're going to go over these more tomorrow, not with
you, Doctor, but did you review in the medical records from
the VA histories of presenting illness relating the time

frame at issue here?
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/

A I'm not sure what you're asking, but yes, I reviewed
the records of the VA.

Q Did you see an example in the VA records where a
purported oral cancer screen was negative at a time when
everybody knew that he had this tumor in his throat?

A Well, they're actually -- if I may, there were two oral
examinations done by the department of dentistry. One, I
think, almost a year before and one like three weeks after
he was diagnosed with that. He had that in his mouth during
the second examination. And the examination, which is a
boilerplate answer, it is a default answer on the EMR said
it was normal, that that did not exist. And it's the same

exact answer they gave a year to a year and a half before.

It's the exact same words. That's how I know that it'é a

fault, if you will, of having an electronic medical record.

We have what are called default answers. The deféult
answers are normal, normal, normal, normal. Every timé you
see something that disagrees with that, we change that
normal on your electronic medical record to say oh, no,
there's a four-centimeter tonsil cancer there. That was not
done in the VA record after he was diagnosed with Stage 4
cancer. That's why it's hard to depend on their EMR.

I don't want to bring this up. I'm probably going to

burst your bubble about one of your physicians, but the

oncologist who saw you wrote that your throat was normal
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because the default answer was normal. Those aren't the
exact words, but it's in the oral pharynx examination. He

wrote that he was seeing you for tonsil cancer.

Q And what appeared in the record was his throat was
normal?

A Yes.

0 And that's due to EMR, electronic medical record?

A The EMR in April of 2016.

Q I'm going to wrap this up. And I'm going to ask you to

assume fo; the purpose of my following guestion the
following definitions of the word reckless, okay? I want
you to assume that it's not intentional or malicious, nor is
it necessarily callous towards the risk of harming others as
opposed to not. It may consist of either two different
types of conduct. 1In one, the actor knows or has reason to
know of facts which create a high degree of risk of harm to
another and deliberately proceeds to act or fail to act in
conscious disregard of or indifference to that risk. The
second is when the other -- in the other, the actor has such
knowledge or reason to know of the facts, but does not
realize or appreciate the high degree of risk involved other
reasonable men in his position would do so. |
Assuming that is the definitions of reckless, do yod
believe that Dr. Wilson in his conduct in 2013 met one or

the other of those definitions?
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A Yes, I do.
MR. MCGOWAN: Your Honor, that would be all I havé of
this witness at this time. |

THE COURT: Mr. Davis.

CROSS-EXAMINATION

BY MR. DAVIS:

Q Hello, Dr. Myssiorek.
A Good to see you again.
Q Last time we talked, we had a little video conferénce

and it was a little bit fuzzy, right?

A It was fuzzy, so was my face. I had a beard then. I
had a beard then.

Q Right. Let me ask you just a few questions about?your

direct examination. You talked about this being an HPV

virus?

A Yes.

Q Is that what we're talking about when we talk about P16
virus?

A Okay. HP, or human papillomavirus, or HP virus is --

there's several different kinds of HP viruses. Many ok them
are bénign. Some of them are particularly nasty. The%ones
that happen in children's throats, not that they're
cancerous, but they're called recurrent respiratory

papillomas and these poor children have to go for surgéry

over and over and over again just so they can breathe.
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O0ddly enough, very few of them turn out to get larynx
cancer, thank God.

The other kinds are the same ones we're finding in the
female genital tract. And I actually have a paper out on
this. 1In the late 1980s, we actually tracked women who had
abnormal pap smears who ended up having tonsil cancer before
we knew there was an HPV epidemic. Well, there was none
vet.

So the types that we are particularly concerned about
was Type 16 and 18 and they confer a malignant diagnosis.
They don't necessarily -- having the virus, just so you
don't panic, doesn't mean that you're going to get cancer.
But if you find the cancer and you have that virus, it's
most certainly the cause. We don't quite know why and we
don't know how it incorporates itself with your genome, but
we now have some vaccines for it. I'm saying we, I wish I
could take credit for it because this is a life saver. Both
of my daughters are vaccinated. My grandchildren are being
vaccinated because I don't want them having to suffer from

this disease.

Q It's not transmitted by kissing, though, is it?

A Not clear, but very probably not. ,

Q Right. It's a sexually transmitted disease?

A Well, thé data that was collected on this initially was
from Johns Hopkins and they were asking how many -- they
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were asking of the people that were infected and had cancer
how many oral sexual partners they had in a lifetime. And
the cut off number, I think, at that time was four.

At a medical convention, a surgeons' convention, I
asked that question at the mic. And I said please don't
raise your hands, but how many of you had fewer than four
oral sexual partners. And there was a tither in the
audience and no one, thank God, put up their hands.

Q Doctor, I'm really not interested in anybody raising
their hand. You made reference in your direct examination
on who you kissed and it's not transmitted as far as we know
A As far as we know. There have been no reported cases
that way because people who have oral sex also kiss, but not

everybody who kisses has oral sex.

Q Okay. Now, you're not a primary care physician, right?
A No, sir.
0 You alluded to this on your direct examination. You

said that when a person comes to you with letfs just call it
tonsil cancer or some cancer of the neck and head, it passes
through many filters. What you mean by that is that someone
else, a medically trained person has detected something that
they want you to look at and most of your patients come by
referral, is that fair to say?

A Yes.
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Q Right. So that means that somecne who is not as
qualified as you in looking at the head and neck and mouth
and all has seen something that they don't like or that they
find interesting or whatever and they send it to you to see
what you think is wrong; is that correct?

A That's correct.

Q And so it's perfectly plausible that a person who is a
nurse practitioner, an emergency room physician, any person
-- 1t might be a dentist, a dental hygienist even, who might
be looking in the threcat could refer you a patient because

they see something there they don't like?

A That's true.

Q And that's how you get most of your patients?

A It's hard to say. I, like your expert, work in an
ivory tower. We're the top of the food chain, if you will.
Q Right. .

A So we don't get to see patients at the level that Dr.

Wilson did.

Q Right.

A Where they could be coming in with just a sore throat
or kid with bilateral tonsillitis.

Q Well, in your knowledge of the practicing of say boots
on the ground of an otolaryngologist, such as Dr. Wilson,:
you would expect that most of his patients are just walk in

off the street patients, is that fair to say?
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A I wouldn't know.
Q You wouldn't know?
A No, I wouldn't know what his clientele are. I do know

that he and I have the same standard and took the same

Boards.

Q He passed his, too, didn't he?

A I'm sure he did, he's double Boarded.

Q Yes, sir.A I'm just going to go over randomly some of

the things yoh said before I get into what I really want to
ask you. I believe you talked about the October 2015

presentation that Mr. Miller made to the VA where he was

diagnosed with having -- he was given Augmentin.
A Acute tonsillitis.
Q Right. And I believe you said someone misidentified

something. Now, what did misidentify?

A It was acute tonsillitis.
Q Beg your pardon?
A That it was acute tonsillitis. It was one side. The

patient, once again, was not complaining of a sore throat.
I know what I would say privately, but it would be based all
on supposition, but the emergency room and the urgent care
centers are not the places where we consider diagnoses of

high accuracy.

Q | And so you think that the visit on October of 2015 that

there was a misidentification by that. The fact that a
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person did -- that whoever looked at him and treated him did
not see the lesion that you described, is that fair to say?
A Well, I would ask the question how did they examine
him? Did they have a headlight on? Did they have two
tongue blades in his mouth? Did they put a glove on and
feel his throat? I can't answer that because none of that

is documented.

Q In fact, all we can do is go by the records; is that
correct?

A We can go by a faulty record, yes.

Q And you view the records aé being faulty because you

assume the cancer was present in 2013 when Mr. Miller
visited —-- presented himself to Dr. Wilson; is that correct?
A I assume it's faulty because it's a_different set of
complaints. It's not the standard complaint of somebody
with a sore throat. A person with a sore throat says I
can't swallow, it hurts. At no point -- in fact, in the VA
record itself, the maximum amount of pain that he
experienced on a zero to 10 scale was a three and that was
after it had been biopsied and got infected.

Q Not to belabor, if Mr. Miller had a lesion on his
tonsil when he visit Dr. Wilson in 2013 that was the size of
the end of a cigar, and I don't know how big of a cigar,
okay, that's his description -- you used the term he

described it like a pig's nose —--
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A I didn't use the term. I'm a northern boy. I wouldn't
know what a pig's nose looked or felt like —--

Q Mr. Miller described it that way; is that correct?

A Yes, he did. It grabbed my eye right away.

Q And if it's there in 2013, in April of 2013, by your
learning, training and experience, it's going to be there
continually, right? It's not éoing to go away?

A I agree with you a hundred percent.

Q Right. And so would it be your testimony that everyone
who says, every physician or medical practitioner or whoever
that looks in his throat from then on that says I don't see
it there that they've either missed it or they're not
telling the truth, is that what yéu're saying?

A I think the most important part of your phrase was who
looks in his throat.

Q All right.

A You know, I don't know that you or anybody in this
courtroom would want to come to me with a hernia. I cén
tell you, you don't want to come to me with a hernia. ‘And
on my note, because this is the way the EMR works, it will
say no hernia, because that's the default answer.

Q But in this case, we've got a lesion which is there and
it's there until it's detected in 2016; is that correct?

A Correct.

Q Bber. Miller's testimony and that's what you believe?
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A ‘Yes, I do.

Q - S0 someone looking in that throa