THE STATE OF SOUTH CAROLINA
~In the Court of Appeals .

APPEAL FROM YORK COUNTY
Court of Common Pleas I}) .
AC LTI iy
Daniel D. Hall, Circuit Court Judge ! )

MAR 06 20

Appellate Case No. 2019-000359 SC COun of An 2l
vrcais

EIRVRPNRINEE <o s vl st tna s s i e R e 4 s Db Appellant,
V.
ENT & Face PA, and Brian Wilson, MD,......cocviiiiiiiiinnnnnnnennenss Respondents.
Reply Brief

McGowan, Hood & Felder, LLC

Whitney B. Harrison
1517 Hampton Street
Columbia, SC 29201

Chad A. McGowan
Eve S. Goodstein
1539 Healthcare Drive
Rock Hill, SC 29732

ATTORNEYS FOR APPELLANT




TABLE OF CONTENTS

Table Of AUthOItIES -m-mmmm e e e

Argument

Conclusion



Table of Authorities

Atllantic Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 393, 730 S.E.2d 282 (2012).....]
Juckson v. Speed, 326 S.C. 289, 486 S.E.2d 750 (1997)

................................................. 1
Mickle v. Blackmon, 255 S.C. 136, 177 S.E.2d 548 (1970). 2
Qudlity Trailer Prod., Inc. v. CSL Equip. Co..349 S.C. 216, 562 S.E.2d 615 (2002)............... 2
Wilder Corp. v. Wilke,330 S.C. 71,497 S.E2d 731 (1998). ..o i, !

i



Argument

Respondents’ lead their argument with the bizarre assertion that this appeal is unpreserved
because the directed verdict motion is too broad and the notice of appeal is improper because
Appellant appealed following the trial court’s denial of his INOV, yet the appeal addresses an
argument raised within the directed verdict motion. These arguments are nonsensical. The
argument raised on appeal is encompassed with the directed verdict motion and was addressed in
the INOV. Therefore, for purposes of this Court’s review, the inquiry rests solely on whether
Respondent Wilson admitted to breach.

Preservation rules require an issue to be squarely raised to the trial court to provide the
court an opportunity to consider the issue and rule. E.g., Wilder Corp. v. Wilke, 330 S5.C. 71, 76,
497 S.E.2d 731, 733 (1998) (“It is axiomatic that an issue éannot be raised for the first time on
appeal, but must have been raised to and ruled upon by the trial judge to be preserved for appellate
review.”). That is all. Respondents’ perceived standard requiring multiple directed verdict
motions be made to address each element of negligence is not only impractical and unnecessary,
it overstates preservation. See generally, Atl. Coast Builders & Contractors, LLC v. Lewis, 398
S.C. 393, 329-30, 730 S.E.2d 282, 285 (2012) (holding appellate practice is “not a ‘gotcha’ game
aimed at embarrassing attorneys or harming litigants, but rather is an adherence to settled
principles that serve an important function™). The issue of breach was encompassed within the
directed verdict motion and reasserted in the motion for JINOV. To find otherwise, invites
reconsideration of the fundamental purpose of appellate practice and the adoption of the plain error
rule. Jackson v. Speed, 326 S.C. 289, 306, 486 S.E.2d 750, 759 (1997) (refusing to apply the plain

error rule).



Moreover, a motion pursua‘nt to Rule 59(e). SCRCP, would have been successive when the
trial court denied the JNOV and no unaddfessed arguments remained. Quality Trailer Prod., Inc.
v. CSL Equip. Co..349 S.C. 216, 220-21, 562 S.E.2d 615, 617-18 (2002) (holding successive new
trial motions or motions for INOV do not toll the time for an appeal when the judge has already
ruled on the issue); Mickle v. Blackmon, 255 S.C. 136, 140, 177 S.E.2d 548, 549 (1970) (treating
motion based on its “substance and effect” rather than how it is captioned by movant).
Accordingly, Appellant placed all involved on notice of the appeal by stating that he would be
appealing from the denial, which was tailored to the issue of breach.

Turning to the merits, this case is simple. For purposes of this Court’s review, the inquiry
rests solely on whether Respondent Wilson admitted to breach. As set forth in Appellant’s Final
Brief, Respondent Wilson admitted both the standard of care and his breach by acknowledging his
failure to inform Appellant that the MRI did not rule out cancer and that cancer was not on the
differential diagnosis. (R.340-41). While Respondents now attempt to back away from the
admissions by suggesting the questioning was not specific enough to the case and their expert is
more reliable as to the breach, the reality is that Respondent Wilson made admissions that neither

an expert nor additional facts can undermine.



Conclusion

FFor these reasons, this Court should reverse.
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