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CROSS EXAMINATION ‘OF MS: GERMAN BY MR. WHETSEL

MR. LEE: ~--that if the defense -asks for ity

Here's what you need to charge.

THE COURT: Do you have it?
MR:.. LEE: Do you have it or do y0u4need it?

‘THE ‘COURT: Thi's is-What, this is what you're

:sugposethO say.

MR. LEE: It's nice when they tell us what to do,

that's right.

THE COURT: It is. I've got, I've got it

MR. LEE: Okay.

THE COURT: And, you know, 1 had a trial not long

ago, and I broughtvthat‘to the attention of defense

counsel, and I'm-sure‘the“deféndant didn't know about

it.

MR. LEE: Yeah.

'THE COURT: 4&nd he said, no; I like the old one

better.

- 'MR. LEE: Really?

THE COURT: I said; All right.

“MR. LEE: Yes, sir.

‘MR. ‘LEE: I 1iké this oneé better.

THE COURT: All right. It's almost the same.

Look.. .Come look at this one. We can pass that

f@rward;

MR, WHETSEL: Judge, if you charge necessity, I, I

501
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CROSS EXAMINATION ‘OF MS. GERMAN BY MR. WHETISEL

have no objection to that language. I think that's
correct. | .
THE COURT: Almost.
MR. WHETSEL: Your- Honor, Ms. Staggs is gonna
print out that code section, the driving code section.
THE COURT: Give me that.
‘MR. WHETSEL: And we'll getﬁthat;tohyouu
the remaining charges are all just the standard
Cbéré%s;
MR. LEE: As far as reasonable doubt, you do .
Marnhing .ot Viétor“versus:Nebraskaadr hybrid or neithet
opeee
THE COURT: Both.
MR. LEE: ;Botht So, hesitate ‘to act as well as

. firmly convinced?

THE COURT: Here's what I do. I give it -- what
is a IeﬁsqnéblﬁaaOQb?ﬁ A reasonable doubt is the kind
of doubt that would cause a reasonable person to
hesitate to act. Then T would go to, Gf courss, I've
'miSpléCed.it,'to*the charge yOufWaﬁtedu I'1ll have it:
in a:minute.

All right. Y'all see how this soundé?‘

MR. WHETSEL: Yes);sir.

THE: COURT: The Defendant is charged with felony
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CROSS EXAMINATION QOF MS. GERMAN BY MR. WHETSEL

454503'

driving under the influence resulting in death. For a
‘felony DUI, the State must prove, beyond a reasonable
doubt, that & person was driving under the influence of
3a1éohol;.arugs;aor'bothi- Number two, while driving the
person did any act forbidden by law oi-negiec¢3»aﬁy
lduty imposed by law in,.in‘ihegdriyinggof'thegmotor
vehicle, ‘and, number three, act:or-negleéﬁ‘praximately
caused great bodily injury or death to another person
other than. the driver. - The State must first prove,
beyond a reasonable dchbti that the vehicle, that the
Defendant drove a vehicle while under the influence of
‘alcohol, .drugs, or both. And driving means operating a
vehicle which is in motion. |

The State must prove, beyond a reaSonable.doubt,

fhat the Defendant was.sufficienﬁly under the influence

'tofimpair'her-ability to. drive: with reasonable ‘care,.
with duerregaxd for others, ahdfhexself or as a
reasonably prudent person. would drive. It's not
necessary t¢ show that the Defendant was in avheip;ess
‘condition or passed 5uﬁaor'eVen intoxicated. On 'the
other hand, tﬁe fact that the Defendant, at some

point == ‘at some time prior to this incident drank an -~
alcoholic, alcoholic beverage does not prove that the
Defendant wa$'driving%under theiinfiuence;

Pursuant to Code Section, 56-5-2950, if the
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CROSS EXAMINATION OF MS. GERMAN BY MR. WHETSEL

alcohol concentration in the Defendant was, at the time

of thé’test, .08 or more, it may be inferred that the
defendant was-under‘thé~influenCé’of alcohol. It is
simpiy, it is simply an evidentiary fact to be
considered by vou along.wiih.other evidence in the
case, and you give it the weight you should decide that
it should receive. N |

Next; the State must prove, beyond a reasonable
doubt, that, whilésdriving, the;égfendantzaiﬁxan,aCt

forbidden by law, or neglected a duty imposed by law.

And then I need to charge the statute.

And then, the State must prove, beyond a
reasonable doubt} that the act or’neqlect of the

defendant proximately caused the death to another

. ‘person, and-then»give;a,proximateucause.charge,

Does that soundArith?

MR. LEE: Yes, sir. And not to;be-pickygfiftﬁink
the only thing I don't thinK needs to be in there is
when you palk'abOut under the influence of alcohoil,.
drugs, or both. We == thié isn't a drug case.

THEvGOURT: ﬁiqht.

MR. LEE: So, T just -~ ask you just to do
alcohol.

MR. WHETSEL: I'm fine with that, Judge, going

with alcehol.
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CROSS EXAMINATION ‘OF MS: GERMAN BY MR. WHEISEL

THE1¢OURT§'=Qkay.

MR. WHETSEL: Your Honor, may I, may I pass, or
excuse me, may I pass this---
| THE COURT: Yes.

‘MR. WHETSEL: ~<-statuté up:to you?

- THE COURT: Yes.

MR. WHETSEL: Ms.jStaggsiprinted*the*entire
statute. I highlighted what I think is the -—= as not
to be confusing, what the appropriate language of that
statute would be: |

THE COURT: Okay. Okay. BAnything else we need to
do?

‘MR. WHETSEL: Nobﬁing'else*from the Staté,*YOur
Honor.

aMR;:LEE: Nothing  for the Defénse, Your Honor.

THE COURT: Okay. All right. ZLet's go ﬁo lunch,

(Lunch recess.) |

THE COURT* All right. Let me g0 ahead and put on
the record -a few matters before we bring the jury back
in. We had a conferenge in-chambers with the attorneys.
and- the Cdourt brought to the attention some concérns
that have been raised by court personnel.concerning one
of our jurors{ And his conduct gave concern that he
may be having some trouble prOcessinggeverythingUthat

is going on. And I believe that both ‘the: State and
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1 ‘ defense ‘have agreed that we would excuse juror number
2 Sig and that the following procedure will be tsed.
3 And that is: At the- conclusion of the case, when
4 ‘all of the jurors retire to the jury room, but before
5 they begin deliberations, the Court would ask that
6 juror to step back out into the courtroom and explain
7 to him the concerns andﬁﬁgil him that he's being - we
8 .will give him the rest of the day off and then call tﬁe
9 élternété jurors in an@:selec§.§n¢ of them.

10 . As'I read Codé Section 14-7-1350 -- excuse me,

11 713407ﬁ§he7na¢e3ShQﬁld”be]dféthbY i@t“ Aﬁybﬁdywhave
12 ‘any objection to that fprocedur'e for the selection of
13 ‘the alternate juror?

14. MR. LEE: We. woiuldn't object to that, Judge.

15 : MR. WHETSEL: Does it say it in circuit:courtp‘on
16 is it4inggeneﬁalgsessions'court?

17 : THE COURT: It doesn't say. It is rules of court.
18 MR. WHETSEL: I have always thought -- I mean
119- every timé I have: had one in general sessiorns court
20 _it's gore té the next one, but if that's what it --

21 THE COURT: Well, the Rules of Civ¥il Procedire

22. have a different rule. ‘And in the Rules of €ivil

23 | Procedure it is as drawn, ds in —- as drawn, first

24 juror number one takes ‘over followed by juror number

25 two, as 1 read .it. Alternate jurors —- cteadingx,
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CROSS EXAMINATIONjOE'MS; GERMAN*BY'MRf'WHE$SEL

Wall How, if there's any disagreemeht about this, let's
have ity let*sﬁresbive it now,

“MRF'WHETSEL? Your® Honor, I'have'ﬁObejectiQns ass
t'o what' the Court warts to do.

MR. LEE: T have -no problem with that, Judge.

THETCOURT:A I will be glad to let:'you have it. I
have both of them sitting in front of me. -

MR. LEE: That ié_fine» Your Honor, our
preference would be to ‘take the first alternate.

THE"@OURT: What doés the .State have to say?

MRE WHETSBLf_ We have no cobjection to that, ?QQ?
Honor .

THE COURT: The first alternate it shall be. And
it:fsvmyuunderstanding,:fbr the record, that that would
be Ms. Alice Heyward.

‘MR. .LEE: That is,correct,‘

THE ‘COURT: Anything else before the jury returns?

‘MR: WHETSEL: Not. from the State, Judge..

MR, LEE: I have two ‘quick things. ©One is I would
just dask that there be no, by the solicitor, there be
fﬁO'COmmeht on the défendant's failure to say anything.
There ‘was On:direct'andkcrOSs-Shere Qas¢an issue about,
this is the first time you have said anything about a
gun. _Obvi@usky,unden {inaudible) that .is improper, to

comment. on. a defendant's silence because: of the fifth
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CROSS EXAMINATION :OF MS. GERMAN BY MR. WHETSEL

amendment rights: So I wopld just -- not telling

Dustin how to do it, but I just don't want to -- 1

would move for a mistrial if that came up adain, -saying
‘that this is the first time that she said anything

about ‘a gun. That i's obviously improper under the law.

THE COURT: Then he' switched his -question around

to -~

MR. LEE: Yes, but I just don't want him to iswitch

it back, right.

MR. WHETSEL: Judge, the intent was the fact of

the jail call.

THE COURT: I know: I know. T¢ ‘the extent that
he goes ‘into that.

MR. LEE: Yes. Yes. Like ‘I say, that is the

firpst -time that I heard it. Okay. Judge, the other

thing is under Beatty, obviously since we put up a case

the State is entitled to get them to open in full and

brought up; is that right?

THE COURT: New matteérs brought up by the defense.
MR. LEE: Yes, sir.
THE COURT: Solicitor, State agree?

MR. WHETSEL: T apologize. VYes, sir. So, I open

in full.

THE COURT: Open in: full.
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CROSS EXAMINATION ‘OF MS. GERMAN BY MR. WHETSEL

MR. WHETSEL: And then Mr. Lee closes. And ‘then I
‘get to rébut, specifigglly;

THE COURT: Right.

=MRa‘WHETSEL: Yes, sir, I would agtee on that.

MR. LEE: Yeéah. Aand, I mean, obviously the issue.
is --

'THE COURT: Rebut, but you 'can’t raise new
matters.

'MR. LEE: That's right. He can't stand back and
have me do my clesing —-

THE .COURT: @And then sandbag you:

'MR. LEE: Yes, siz.

THE COURT: Whichﬁheawouldnftjdosﬁhat anyhow:

'MR. LEE: But I'm covering myself, Your Honor.:

THE COURT: ButAyoﬁ_are'rightp .All;rigﬁb,:hhaﬁ'is
the agreedrupon procedure. .Then:I.guessfihat"we:are
ready for the'jurYQ TheHStaie;is;reédy for tﬁe:iuny?

M. WHETSEL: Yes, sir: |

MR LEE*L'YES; sir.

THE COURT: All right. Let's bring the jury in.

(The'juryfenterSjthé cburtroCm at 1:25 pim.)

THE. COURT: Welcome back, ladies and gentlemen.
In just a moment the attorneys are going to begin
making their closing arguments to you. You have

dlready received all ofi the information that you are



510

10

11
12
13
14.
i5

16

17

18

19

20

21
22,
23

24

25

461

CROSS EXAMINATION OF‘MS; GERMAN BY MR. WHETISEL

going to receive: No more evidence, or: documents, no

more anything except what the -attorneys. are going to

‘to yOU*by the attorneys is not-eyidence& as I told you
when we began the trial. TIf your collective memory is
idifferent;ﬁﬁan.what an attorney tells you, your
collective memory, of course, superséées*what'ﬁhe

attorney says.

If the attorney says that it was raining that day

and your recollection is. that it was not raining that

day, then it was not raining that day becausé you are

‘the fact finders.

After they finish doing this, I will then tell you

about the law that applies in this case and you will

retire and begin your deliberations. .And we will begin

with the state. Solicitor.
CLOSING ARGUMENT BY THE STATE
MR. WHETSEL: May it please the Court; Your Honor.

Ladies and gentlemen, good afternoon. We told you when

wé started this case that thHis case was about choices,

that is what your heard Ms. Staggs say. BAnd it is still

about choices. And I ‘want to gdﬁthreugh:that and.Why

that is important. And like I said during some of the

cross examination of the. Germans, there are some things

that we know, and I think that'S»guét uncontroverted at:
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‘CLOSING ARGUMENT BY THE STATE

this point based on all of the evidence presented.

But ‘choices. On July 9th, 2016, Mary German and

Roger German :madé a decision to comé here to Beaufort
and to go to that little bar, Archie's .at Highway 21.

‘Which is a perfectly fine decision. But these are

where the choices start to stack up and these are where

that night.

Mary German made the choice to consume alcohol and

to consume it excessively; which in and of itself is

not necessarily a bad thing. However, she made that

choice. But then: she made the choice to get into her

‘truck, the truck which you. have multiple photographs
of, and that wiliAQO:back with:you; And made the

choice to: drive out of the parking lot and onto Highway

21. And she made: that choice to go into;the“Wrong
lane. :And that choice led to this collision and killed

Sher'Mann Palmer. So; this case is about choices. And

every single one of thesé added up that ultimately

resulted in Sher'Marn Palmer dying that night.
So, I want to tdlk a litfle bit about what we have

to 'prove to you ‘as far as what a felony DUI with death

is. What are the elements and what evidence do we have
to support each .element. So, I'm going to start with

‘that.’
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‘CLOSING ARGUMENT BY THE STATE

Se, you have one charge in: front of 'you to resédlve
this week, and that is a felony DUI, driving under the

influence resulting in-death. Theré are thrée

ieléments, main elements ‘that we. have Lo prove to you.
‘One is thit Mary'GgrmanZWas driviﬁg under the influence

of alcohcl. .And then, two, that :she did an act. -that

was forbidden by law, she committed a traffic

violation. And three, that violation approximately

causéd ‘the death of someone, in this case, Sher'Mann.

That is what we have to prove to you.

_And again, I think based on the testimony today, -

many of those elements are. proven béyond, definitely

beyond a reasonable doubt. You heard Mary and Roger

‘themselves testify to 'much of it. Bub we:still have

the burden. and I want to make sure that we all

understand. at least what the evidence is.

influence: On that night, July 9th of 2016, going into

the éarly morning hours: of July T10th, 2016 Mary German

was behind the wheél of that big Dodge Ram. Agdain,.
multiple withess. You héard Ms. Satori Williams® who

‘was in the parking-lot that night who identified her.

She wasn't drinking that night. She really has no

interest. in this case, except that she is a witness.

She saw :something;, and she came to testify about it.
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CLOSING .ARGUMENT BY  THE STATE

She remembers her, -she identified her in court.

She was in the driver's side. She was ‘trying to talk

to her, trying to. get her to steop from -leaving. She

‘had just'struck:her cousin's car. And when she was

trying to talk to her, .she says, wshe was just staring

right through me.

And: you have Officer Lofton, first law enforcement
officeruon'scene;. And you had his dash cam, and I know
that it was quite lengthy, but it showed exactly what |
he saw as he initially arrives on scene as those two
cars, those two vehicles having already impacted, and

the actions that he took. ButWhefalSO-idéﬁtifiéd

'Ms. German. in the driver's seat: Andfyouuhavé

Paramedic Calcorzi saying the same thing.

So, the fact that Mary German is :driving, again, I

think is certainly beyond a reasonable doubt. HWe have -

proven that. She testified to it herself, Roger

testified to it. So, we have proven that point;

Timpaired with alcchol. Again, multiple witnesses. She

testified to herself, you héard the BAC :amount of point

27. You heard the fact that Shé-had'mhltiple‘Vbdka

drinks that night in about an hour and a half ‘to

two~hour’ period.

.Again, you had Satori testify that she was .staring

right?through.hér, And you had Officer Lofton testify
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that when. he came up to that driver's side of the truck

that he could smell the odor of ‘alcohol émanating from

the truck and from the person. You had Dr. Cummins

testify today that oné,offhér1médicalfdiagn05esfwas

‘alcohol intcoxication. She was intoxicated on alcohol.

The éeconaﬁpart,’traffic violation. Again, I

think just the photographs in and of itself would prove

that. There's multiple photographs that you can see,

you heard the witness' testimony. You have got the map

~that we have had multiple witnesses, you know, utilize

in testifying that Highway 21 is ‘& four-lane highway.

You have got two lanes southbound going into Beaufort

and you have got two lanes northbound going out. of

Beaufort .

‘And then -Sher'Mann was driving right here on the

northbound. lane going out of Beaufort right at
. 12:32 a.m. on July 10th, 2016. Driving 62 miles per .
hour in a 60-mile per hour zone, obeying the law:

Going Home because he had church ‘the next morning. Not

&s she speeds olut of the-parking lot crosses over the

median directly -into Sher'Mann's path. That is a
traffic violation, I 'believe, .as the Judge would charge:
and also ‘Sergeant Booker testified to, driving left of

‘center on. a four lane highway is forbidden under: South
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Cardlina law. So, as far as the elements of DUI, the

Stdte has proven them.

So, now I want to talk a little bit about .what T

'Ehink*therpoint in contention is? and that is: Was

there a gun in the parking lot' that night. And that is
what, the defense is. They want you to ‘excuse what

happenedﬂclaiming:thatﬁRbger German was threatened with

.a gun-that night. And I believe that the Judge is

going to charge you on something called a necessity
defense.

56 you have an idea, ‘but I want to §o through why I

‘think ‘that the evidence proves that there wasn't a gun
‘there that niéht¢ that ‘there wasn't a reason to flee
except ‘that Mary German had hit Alesia’'s car and ‘they
were aﬁtemgtingﬁto.leavemand they knew the p@iice;were

coming and they have had tweo years to come up -with this

version of events to try to excuse what happened.

What I bélieve that the Judge will charge you on,

as far as necessity, is that you would have to find

thdt theré is a presént and ah“imminentfemergenCY“

arising without the fault of Mary German, and that that

emergency gave a well=grounded .apprehension of death or

serious. bodily .injury ifithe criminal act, that being

zdrivingwwhile-intoxicated, was not done ‘and that there
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- were no other reasonable alternatives to avoid the

threat of harm except to commit' this act.

Let: me go ‘through the evidence as to. why I think

it proves that there was no gun ‘in the parking lot that

night. Something that I think is important that you .

should know, and that ‘the Judge will charge you on, is'

the credibility‘of‘witnessés. . That isfwithinﬁyour

' purview as jurors. -You get to decide the credibility

of witnesses.

The. Judge, as he tells you -- will tell you what

the law is. ‘Ouf job is to put on what we believe the

evidence to be, but ultimately you make the decision,

you are the fact. finder as you wiiI be.charged. But

part of that is the credibility of witnesses. -And I

think that's important for many reasons, but one in
particular is that you heard evidence that there was a

gun in the parking lot that night. But where have you

heard-that evidence? You heard it from two people, you

heard it from Roger and Mary German. Two people: with

the most to lose in this particular ¢ase. They dré the
only people, the only evidence that you have that a gun

was in the parking lot that night.

So, you have to think about the bias and the

motivation to fabricate. You have to think about, why

would somebody not be truthful with me while testifying
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under oath.  Again; you have to think about

credibility. ‘You have got to think about biss. You

nave to think about, why would somebody lie. "They are

‘the 6nlyQpieces:of'evidenCe that¢you have claining that

a gun was in the parking lot that night.

Let me go through some of what I believe shows

‘that there was .no gun or altercation in the pafking'lot

that night. I think two big reasons is Satori Williams

testified to you that they had gotten there maybe about

30-45 minutes priof to them leaving. And wher I say

"them, " I mean Mary and Roger German. They had not

drank ‘that night. They had gone;oﬁt there because they
knew that there was a party being hosted. But they

were inside when;thetheardVOVerithe loud speaker that:
somebody*s white Honda was hit. Satori and Alesia knew
'thét that was likely Alesia's car; which caused them to

go outside.

And this brings me to a point that I think

ultimately will tesolve, was tﬁéfé_é gun or not in the.
'parkingpiOtifr:and.it'sfimpbrtant -- is that 911 calls,
the timing of 911 calls, and T Want'toqremindiyou.if
you weren't already aware of this, but the evidence

that's been admitted, ‘that is your evidence. You

can -— you can review it as much as you want. There's
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1 going to be photographs that go back with you. But
2 there's obviolisly disks with videos, audios, calls on
3 it, et cetera, You ¢an hear that_égain,'as much&asiyOu
4 want. . It is ihportant'that yOuéunderstand»the'evidenee
5 so-‘that you car ‘make the correct decision.
6 ,'SO, if you want to hear anything again, you are
' more than welcome to. But I sayvﬁhy this is important
8. is because Alesia testified, as did Satori that they
5 heard about Alesia's car being struck, the white Honda,
10 'so they go outside. Alesia makes a 911 call at '12:29.
11 That is what Ms. Moreira testified to, the custodian.
,1.2: | And- that was the first wcall that you héard. I know
13 that it was & iictle blt disjointed, but. that was the
14.  First call that. 'you heard, Alesia Johnson. And why
15 . ‘that is important ‘is because you .can hear for about the
16 first three minutes as .she's trying threpQrtfthat ﬁer 
17 car was. just hit. And then in real-time she's giving
18 mformatlon about this truck that is tryihg to get out
19 of the parking lot. She is giving the j-liﬁcé.jris.e p:lg%;@;
20 She is givifig a descriptisn of the truck. THis 18 all
21 .'-hlappeni'ng for about 3 mindtes. And at 3 minutes and 4
22. ' seconds ‘into tﬁemcalljyou;can hear her demeanor
23; absolutely change. That. is when the crash happened, so
24 at 12:32. I say thatfbecause‘tﬁeﬁtiming'isvimportantm

25 You, have Mr. Wearien, Archie, who testified that
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he saw some activity in the parking lot so he called

911. You heard that call as well and you &lso have

that call. He made that:call -at-12:28, 50 he made that

‘call right about a minute before Alesia made her call.

‘So while Alesia's call is starting, it is overlapping

with .Alesia's call. This is why that is important.

You heard the testimony today from Mary and Roger that,

according to them at least, Roger is outside in the

parking lot and he's surrounded by 8-10 African

American males and someone pulls a gun on him. Seconds
later, Mary Geiman, supposedly, sees this, pulls the
truck arcund, He jumps in, and they speed off: So, if

you believe that. testimony, within @ matter of seconds

‘all of this occurs and then the crash happens.

That brings us back to Alesia's car. She is on

the phone with 911 in this very small parking lot right
here. [In real time describing to the dispatcher what

S, for these three minutes or §6 prior to the

Gérman,’Whéﬂ Roger is surrounded by this group of men

and beingﬂthreatene& with a gun,,What is interesting

about that is from where Alesia is standing, she would

have seen that and she testified that she didn't see

that. But more importantly on ‘the call you can hear
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1 her tone and her démeanorﬁ She is trying to report a

2 . fender bender:. 'Theré:is*nblf-‘ﬁhere is no altercation
3 going on, there is no threatening, therefi$ no pulling
4 of guns. That is happening, SQpPOSedly;:ff you hear

5 "Roger and Mary Geérman, at the same time. The fact of
6 the matter:is that there: was noi .gun. The fact :of the
7 .-mattertis that Mary and Roger German'sﬁqgged there that
8 night, they got way too drunk, and they made a wery,

9 very; very bad decision to leave.

10 | That choice that Mary German, the choice that she
11 ~ made, itnwéshﬂt.baseq on any gun-é; any threats 'in thé
12 parking lot. And-I think that that brings us to the

13 jail eall. I;ﬁndérstand”it may*have been a little hard
14. ‘to hear. Sometimes it's hard to get the ”s_p,é'aker‘s to
15 play just right. But that call, again, is in -evidence
16 and you. can hear it asJﬁany times as you want. But
17 ~ there is an important piece in there. I think that it
18 is right at about 9 minutes: And I think I have the
19 exact time frame. (audio played)
20 Yes, it is right after 9 minutés. Roger Gerfian
21 dsks her soémething along the lines of, do you remembeér,
22 , do you remember that gun, and she says, No,. I didn't
23 . see it. See, what is importaﬁtaaboutcthe~jail phone
24 call, that jaii¢phone-call is made on July 11 at 10:30

25 in the morning. Mary German was released from the
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hospital July 10fh at 7:30, so we are talking ovéer a

full day when they are having this discussion, which is

more than ample time fcr“RogerpGermgn”tQFSEQIt.thinking
of a way to try to excuseTwhat‘happened,

But at that time, in that call, Mary German

doesn't ‘remember a gun, but now she does. But I think

what you do is if you are unsure, you .go back to the

911 call. TIf wyou believe what they are saying, that

is on 'the phone with 911 for those three minutes, this

is supposedly going of. But the fact of ‘the matter is

that it wasn't. What is happening is that Mary German

is in the driver's seat and. Roger German is in the

'Qassenger‘s seat and they»aré trying-tofieaveJ They had
‘hit Alesia's car and the announcement goes out over the
loud speaker and people come outside to see what

happened. That is what happened. And they are, at

that point, determined to get out of there, And they

make that choice. -Mary German makes that choice. And.
she drives cnt-df:the"pafking lot. She speeds off.
'Crosées“the median. And at that'very moment: Sher*Mann

Palmer is coming through and that collision kills him,

as is apparent from. the photographs and the testimony.

Ladies and gentlemen, 1 don't want to belabor the

-point,_Mary German madeachoices;that night, made:
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terrible choices, choices that made her criminally

responsible for killing Sher'Mann Palmer. And I am

going to come back right now and I am going to ask that
you make: a choice of finding her guilty because what

she did was simply she drove drunk that night and she

hit Sher'Mann head-on .and she killed him. She is

guilty of felony DUI and I ask that you find her so.

“Thank you.

' CLOSING: BY THE DEFENSE

MR. LEE: May it please the Court: Mr. Whetsel

and Ms. Staggs. When we talked on Tuesday I told you

that things sometimes don't always appear as they first -
seem. And maybe you can see how that happened :on this

night. When Roger and Mary went into that bar it

didn't look likejwhatiitmended“upilooking‘iike, And

one thing I would like --a couple of things that I

would like to talk to you about. Think about the

évidence ‘that was submitted by the solicitor when,

apparently he's now to our §ide, saying that the real

i8sue is whether or not: there was a real, genuine’

threat out in that parking lot and whether she had to

act out of the defense of necéssity.

But now think about.the evidence that they
presented, the -State, which has the burden of proof

beyond a reasonable doubt, think- about the evidence
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‘that they présented over the three days that had
anything to do with the real issue of necessity. They

‘showed a video with no sound for 23 minutes of the

wreckedtvehicléSu ard tell me what evidence, ‘what

importance that evidence was to the case. It's 23
minutes of our lives that:we'wili;nevervget back. Have
to make the family watch it, make them watch it, ‘and

all it s is some: guy walking around, walking .around

seeing how bad the wreck is.

There is no dispute about that: That is obvious.

We have agreed about that from the beéginning. .So, why

Wwould ‘they do that? To make y'all feel sympathy, to

make you feel bad, to maybe make you mad: at my client.

There's no substantive evidence at all when they do
-fhét,-,ANd“thenmhow_méay'peopleudid they brink up there
'ﬁalkinggébout’who,signeduthe:bloqd.out:and éye%ything
else? There's no' issue about that at all. So; you
need to think; why did they spend all of ‘the time
;eStéblishing things that aren't in dispute? ‘Because

they want to divert your attention from the issue about

what happeénéd..

‘And he's talking about tﬁese-witnesses'and{how the
911 ~+_th“the‘911 tali'is so important. 'Necesﬁity
means-that someone has -a situation occur that threatens.

life or: limb or serious bodily injury or death .and they
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1 react in a reasonable way because they have no other
2 viable alternatives. And that is -- that is the -- the
3 | law recognizes that. The law says, Look, ‘thére ‘may be
4 ‘technically a crime committed but it is justifiable ==
5 it's éxcusable in this situation of ﬁecessity. Which . .

& . s all that we have said from the very beginning.

7 . It is == it was a‘tragie, horrible ‘accident. Mary
8 German is going to live with this for the rest of her
9  life, -and so is Roger and so are -- $o are Mr. Palmer's
10 family, there is no question about that. She has a
11 lifetiie sentence no matter what happens today-
12 | Lifetime. Shé’é‘mbrally”resp¢hsiblé-because'Shé:knows
13 that her car Hit somebody and ‘the person died.
14 The: question today, and what is important, and
15 ~  what is important is taking yourself away from the
16 emotional impact of what they are:trying to show you
17 is, is she criminally responsible? Criminally
18 ‘*f¢$9¢n$i51éx And that is where the law comes in, It
19 . says, SémeQﬁQ'is”ﬁgﬁvéfimﬁnaiinfespﬁnSibiéiQﬁiafeldﬁy
20. - DUI if they actedfoutf¢f necéé§ity3 And that is
21 exactly what you have here. It-Wés a bad. situation
22 that went from bad to ‘worse to horrible ‘in the span of
23 just a couple of minutes.
24 - So, let's talk abouﬁ_that,.the situati§n that,

25 that developed. &And we are talking about:necessity« A
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present and immediate emergency arising. Let's think

‘about it: There were threats inside the bar. You

heard about those from ‘Roger. There were ‘threats

outside of the bar as the people followed him out.
There was a gun that was pointed at him. The solicitor

gsaid, There wasn't any gun. Think about. it.

Why' was there a gun? Well, number one, remember

he said it the day after it happened on the jail phone.

He talked about it and he talked about all of the

people out there, brought it up: Anﬁ who else talked
about it? Most importantly, Archie Wearien. The guy
that is the security out there. The guy that is always
out there. the ‘gquy who stays inside, why does he stay

inside watching the camera? Because it's safe inside.

And .if yow listen to his 911 call, the very first

one, the one before the two other ladies called, ‘the

very first one, he calls up and he says; and I wrote

down the exact language and you can listen to the 911

call bécause it's in evidence. 911 operator, Now, do

you know what kind? You say it Tooks like they are
fighting. Do you know if there are any weapons

involved? His response, Yeah, but I'm sitting here

Tooking at the screen and I don't like the motion going

‘on. That 4is the first icall. -“That is before Alesia

Williams called. That,is‘what=is_goihqgoh at the

N
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parking lot.

He's calling 911 because -of a disturbance because

‘of weapons, because of people ralsing up théir hands

“and stuff like that. Whether Aleésia Williams is ‘even

close to what is going on, that he's seeing with Roger

German, we don't know. We don't know where she ‘is. We
don't know if she just .ignored it. She may be more
concerned about her car. She may be looking out for

her buds- who are out there at the party because, this i

a private party. Maybe shé doesn't want to say, Hey,

‘there's some other stuff §going on. She has every

reason not to say it. Maybe she didn't see it. There

is a big crowd out there and maybe somebody -can point a

gun at somebody and somebody else doesn't see it.

Now, the other thing that is important in

Mr. Wearien's testimony was the question I asked him

monitor and if anything happens he calls 911. He has

had problems out there before. He stayed inside

because ‘it was safe, And then I said -- and then he

said, and I read him the exact guestion from the
previous sworn testimony, and he said that he watches

individuals because people have :a habit of bringing.

guns and weapons: to A & J parking lot. ‘A habit. &

habit isn't something that you do’ every year or every
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couple of months, a habit is something that you do all
of the time. People have a habit ¢f bringing guns out.
ﬁherefand»Wéaponsw
It"s not farfetched to suggest that there was a

weapon .out there. It's not at .all. And this party,

this Grown and Sexy Bash ‘that is going on, I asked one
‘of the —- I.think that .it was Alesia, Do you go ‘to this

thing. Yeah. I said, At the bottom of the flyer it

says, Security strictly enforced. I said, Is that
important out there? Oh, yeah, that is important out

there. Why is it important out there? Because it is a

habit ‘that the people bring guns ‘and weapons. out. there.

This isn't a one-time deal:

So, when you are talking about guns, it is

certainly not ‘unreasonable to suggest that there was a

‘gun out: there. Roger German under ocath said it, talked

about it the next day on. the phone. Mary said —— Mary -

on. And -as she has thought about it, she says that

there was & gun. This iSn't some thing that was
’CbhtriVEthO,’yOU kﬁOW{ these 'people that work as
aéleCtricians and-cabinet=makers!'theysdidaa bunch of
research in the 24 hours that she was in ‘the jail and
decided that necessity was a defense. That is'b¢logna,

" that didn't happént This isn't ‘some made-up thing.
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Theére was absolutely’a gun. There was enough

happening inside to make them leaveé, to put them in

danger, with or without- a gun. The gun is what made it

real and made it even more of .an emergency.
So, that is the -— there's also & sign out there,

No weapons on this little bar. Why do you have to put

‘up a no weapons sign? Because people bring weapons. I

guess ‘they just can't take them inside, -although
there's no security or anything, 'so maybe: they could

get one inside. $o, there was clearly a preseént and

immediate emergency. No question about it.

Now, what about ttooper, Trooper Clarkson, the
lead investigator on the case, did he do anything to
look into any -~ about what happened? He talked to

three witnesses. He talked-to Alesia WIllianms and.

Satori -- or Alesia Johnson and Satori Williams and a

guy named Moultrey that they didn't call. All of those

people in that parking lot, whole crowd, ton of --

everybody agrees that there was a lot: of people inside

and outside. Clarkson the lead investigator comes in

and- he talks to ‘three people. ©One of them they‘didn't

call, ‘who was apparently first on the scene. Those two

women who' testified, that is who he talked to.

What did those girls have .in common? They ‘came

out after the truck was leaving. Anything that. is
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important involving a gunh or anything else happened

before they even went outside. They didn't see what

led up to6 it, théy saw the truck leaving. So, to say

that, Well, you can listen to Alesia Johnson, you krow,

and then you hear a bunch of screaming and stuff like

that, that just -simply isn't true. They heard it

inside and went outside. @At that point ‘everything was

done,

That is when everything was happening; when they

were trying to get out .of the parking lot, when Roger

was in the car.  So, but what did Clarkson do as far as.

intérviewing people? What would help you as a jury to

say, I-would rally like to know a little bit more about

what happened up to the car pulling out of the parking
“lot. .Let's talk to some people: there. There“s_é t6n
;Qf;peqple.fhéﬁei there is a ton;of;peqpleain the’

- parking lot. ‘Let's talk. to some people there, Trooper
Clarkson: Who did you talk to? Nobody: Why not?
jWeilr apparently a lot .of people had left. And he said

that & .lot of times people scatteér when the police

come. That is common. .z.mean; who = that is not

unreasonable..

So ‘the fact that the people left might suggest

that there's guns out there or drugs or whatever else.

‘That makes sense. But not a single person, other than
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people that walked out after it happened did your talk
to. And the State, again, has the burden before ‘they
can coavict somebody, ask you to convict ‘somebody, they

:have'totproveueverythihg“beyond'a,reaSGnabie doubt..

Thete's nobody. Wouldn't it be nice to talk to

people that were out there? And they are getting on to

us, Mary and Roger, you know, they are biased,

something like that. They are here. They were there

when it happened. We, I put her on the stand, I didn't

have to. I didn't have to put her on the stand ‘and you

couldn't -~ thé Judge will say, You can't hold it

against: her if she didn't testify. T put hér on the

stand, subject to all of his questions and everything

else so that you can hear. Because they didn't -give

you anything during that important time.

$o, there's clearly a present and immediate’

-emergency. It has io show therefis a reasonable

that you can see from the testimony or placing yourself

in that position, that theére was a risk Gf serious

bodily harm to Mary &nd to Roger just for the reasons

that I talked about to 'you before.

The other thing, when it happened both of their

heads went into -the windshield, right. Because no seat

belts on. Well, guess what? One of the: reasons, and
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. €Clarkson said this; one of the reascns you don't have
your seat belt: on, you don't have time to put it on

because -something is happening. Now, some people don't

wear them“and.éverythingﬁelse, but that is interesting

to Know that their seat belts were not ‘on whichi-would

':suggest-ﬁhat it: was done in a hurry, in response to an

o

Now, the third thing that has to be established,
the emergency, the reasonable apprehension. The third

thing is there is no reasonable alternatives other than

:what happened. So, one of the suggestions thrown out
by ‘the solicitor to Ms. German was, why didn't you call
a cab? Well, the. cab wasn't getting there in time to
save them. There is no doubt about that. Uber, Lyft,
-Cab; iﬁgdbesn*t matter. Particularly in Beaufort if

you have ever tried to get a cab in Beaufort .

S, what are the other options? Well, she could

have stayed.there and; like, gotten out and tried to
talk things over. That ain't going to work. She- could
have gotten out and helped him £ight, That aiﬁft‘goihg
tq.wcrk; Theywcould have tried to run. That isn't

‘gong to work. .She could have left Roger there .and.

saved herself. Or more importantly, under the defense

of others or self-defense, she .could have run over the

‘guy who had the .gun or other people. And. that wouldn't
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1 have been a good’qhdice, Could have hurt a lot of
2 peopie¢ could have hgrt R¢ger.. If she had a qun{-don‘t
3 you think that' she would be péffeCtly justified in
4 'puliing_out a gun.and-defendiﬁg:Roger?>.Of-COUrségshe
5 would. Tt is called defense of others or deéfense =-
& self-defense. Of course she would be able to do that.
7 | She-couldfhaye left him there. Now, the other
8 thing, what she ultimately did, was get Roger in the
9 truck éﬁdfle§¥é~ Go around_ihéfpééple aﬂd,ieaVée
10 Which is what she ultimately did. There weren't
11 choices -- they want to talk about choices. There were
12 ‘4 lot .of ¢hoicés, but none of them good. And sheé
.13  ’ picked the most ‘réasonable one:. And, unfortunately,
14. unfortunately, that choice endéd~up with 'a wreck, an
15 | accideﬁty a terriblevaccident that appears to ‘have’
16 :haPPened, Conley*said,it'wa53200‘£eet>or‘sg from where
17 they left to where -- six to seven seconds.
18 Now, I think that it's important beéauSé'that
19 ‘certaiﬁly -~ it happened that gquick. If they were.

20 . 10 miles down the road we wouldn't be standing here

21 afguing this thing, because the emergency would have
22 ended. They are still within gunshot range at that
23 ~ point. It happened like that {(snapping). And T think
24 that's important. to talk -about, dis that :it did happen

25 that quickly and without warning.
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Now, the other thing as farwas'théfnﬁmbeﬁ»—%-thé:e

i's ho question. Satori Williams. said that there were

two handfuls of people ‘out thefe. There's no question

that there was a lot of people cut there at this.

‘There is no question that this was a bad, bad
situation. The question that you have got to answer

is, was it essentially an emergent situwation, was she

scared, and did she have mo other reasonable

alternative to act on? And I think that, clearly, the

evidence shows that, again it was a horrible tragic
aceident. She is morally responsible for it she is
nevér going to forget about it. No doubt about that.

She's certainly civilly responsible for the wreck.

The question for you is, is she criminally

responsible? And the criminal law says she is not. It

is excused.or justified: if it is'a necessity, and

clearly it was a necessity. It was a horrible;

horrible event ‘that will affect -everybody for a long

time. But what I asked you in opening and I will tell

you now is, I'm going to ask you to come back with a

not guilty, to send her home to Roger and het daughtetr

and son and her grandson.

She's never going to. forget this no matter what

you do, but there's not..going te be anything served

peneficial by convicting her of this when, in fact,
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I this is what -— 'this is what happened, it was a

2 nécessity. It was a Horrible circumstance, but it was
3 . @ necessity.

4 | I think if you follow your oath as a juror and

5 fol"l"ow-.the law that the one verdict that is true ‘and

6 just ana"appropriate,andlfair is 'a verdict of not

7 guilty. ‘Thank you.

& THE COURT: Mr, Whetsel.

9 ' FURTHER CLOSING ARGUMENT 5YZTHE;STATE

w0 | MR, WHETSEL:; May it please the Court, Your Honor,
11 : Thank you. Laﬁies‘éﬁd«gentlemeﬁ;_l get to provide a
127 .littlewﬁit Of?rebuttél'toaéométhinq that the defénse
13 said. First, it seems that the defense was upset that
14 I made you watch the 23-mindte video. I can't help but
iSJ think about the six minutes that«SherTMann was trapped
16 ‘in ‘his car~before.foicerfLofbonﬁédt there. We are

17 splitting hairs on minutes.

18 ~ 1.will tell you why we are very deliberate on

19 evidence that we put up and why we called 5o many

20 witnesses, because the State does bavévtﬁe burden. We
271 ‘have to: prove every éléﬁéht to ‘you béybhdmé réasonable
22. doubt. We don't get to tell you ‘about her blood

23 alcohol level without putting everYbon“up that handled
24 that blood. That is why we call so many witnesses.

25 We don't get to show that video to you without
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having Officer Lofton here to testify. -And that video

is important because it shows you exactly what is

happéning minutes after the collision. So, What'we.dc

is very deliberate and it is for a reason. Because

cases are important, and this case is important, and

you deserve the ‘evidence. That is why we give it to

you..
There are a few points that I want to make and
then the Judge will charge you on the law. I want to

talk first about, say if you were to beliéve that there

was a gun out there. I think that it just doesn't make

Serise. Because something that is uncontroverted,
something that you can listen ‘to again .is Alesia's 911

call and the timing of that is critical. Because you

nhave the evidence, if you will, the testimony of Mary
and Roger German is that they left seconds after the
'gun\ge@s‘pulledaoh Roger; luckily she pulls around the
corner and he gets in and they speed off. You can
tell, wheﬁ you are listening to the call, when this

‘crash happens; Alesia's Gall. Threé minutes and four

seconds.

So&-while she's standing in the parking lot. where

her car :is parked, right there where the P is, is when
she's making the: call. . That iSAWhere.Mary and Roger

‘German -are claiming they were when this was all going
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on:. Which means, in real-time, on that 911 call of

Alesia's, that this supposed gin is happening. You can

liSten t6 that call again. Thé timing of that is

critical, it is ‘crucial.

The deéfense wants to talk about Archie Wearien's

call. And it is on the call about a dispatcher asking
about, Do you see any weapons, but I want you, .if you

need to, to listen to the call again. Because this is

important. Onée, Archie, Mr. Wearien did testify that

_he didn't see any weapons, but two, I think if you

listen to the call and I want to say exactly what T

‘heard, which I think matches up what Mr. Lee said,

however, .I think the tone or the way he said the words

‘aré what ‘i's important.

Dispatcher, at a minute and 30 seconds asked, Are

‘any weapons involved? And he says, Yeah, but I'm

looking at the screen and I don't like the commotion

going on: What -- what I am hearing is, I am kind of
‘going past your question, I am telling you, diSpét¢héf;

1 don't liké the commotion Going on i the parking lot.

He 15 not sdying, I see weapons. He is saying, I don't
iikebthegCOmmotion going.onﬁ ‘Kind of .one of those
crutch words, if you will.

He .is trying to telI herlheﬁhas commotion going on

in the parking lot, which makes ‘sense. That is a
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minuté and 30 seconds into his call, which means that

is 30 seconds into Alesia's call.. Because, aQain,’he 
makes his call at 12:28. She makes hers at 12:29: So,

when that question is .asked there is activity gdoing on

in the parking:lot. That activity is what Alesia is.
seeing, which Mary: German had just run into Alesdia's
car, she's trying to get out of the parking lot. and

people are coming out of the bar because they heard

over the loud speaker that a car was hit. That is the
activity that is going on.
There is not a group of black men with guns

is true ‘is that Mary German is»trying to get out of

’theregﬁeCause“they'Wanﬁhto.leave; for whatever: reason,
maybe somebody did say something to them in the club,

that doesn't.make a difference. That is not a

justifiable reason to drive at,thét point. What they

. want you to believe is that he had a gun pulled on him,

which is just not true. It doesn't match up with the
calls, it doesn*t match up with. the testimony.

The only testimony that you had that théfe'is a

"~ ‘gun is Roger and Mary German who has == those are the -

individuals that have the most to lose in this case.
$o, credibility and bias.

Ladies and-gentlemen; this case iSwsimple4"ﬁndvI
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don't mean simple in a moral way; I don't meaﬁ simple
in a burden o6n you in making a deci$ionfway, I mean
it's simple in the facts are what the facts are. And
the facts are that Mary German drove drunk on

July 10th, 2016 and she killed Sher'Mann Palmer. That
are the facts, those are the facts, fhat is what

hagpenéd; There was no gun. .Andfshe'sﬁguilty*and I

“ask that. you find her guilty. Thank you.

-JURY CHARGE
THE COURT: Thank you, Mr. Whetsel.

Ladies>and’gentlem¢n( I remind you that the fact

that the defendant was arrested, chargéd.and indicted

in this case is not evidence and cannot be considered

by you as evidence.of guilt, nor does it create any

4

presumption of-inference of guilt. This document is

simply the written instrument that contains the ‘charges

against the defendant. It's the formal document which

brings this case before the Court. : A\

The defendant has pled not guilty to these
indictments. That plea puts the burden upoen the State

to prove the defendant guilty. I tell you that a

‘person .in South Carolina charged with a criminal

offense is never required to prove himself innocent. I

charge you that it is an important‘rule_of law that a'

defendant. in a criminal trial, no matter what the
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--serithHésé of the charge may be;, will always be

presumed to be innocent of the crime for which the
indictment was dissued, unless guilt has beén proven by
evidence that. satisfies you of ‘that guilt‘beyOha‘a

The presumption of innocence does not end when you

begin your deliberations, but it accompanies the

defendant throughout the trial until you reach a

verdict -0f guilt. based on evidence that satisfies you

-of that guilt beyond & reasonable doubt. The

presumption 6f inhocerice is like & robe of

rightéousness placed abéut theé shoulders of a

defendant, which remains with the defendant until it
has beénﬁstripped.frOm'the.defendaﬁt:bypevidenCefﬁhat

satisfies you of the defendant's guilt beyond a

reasonable doubt.
Presumption of innocence is: not mere legal theory;
it is not just a legal phrase, it is a substantial

right to which every defendant is entitled, unless you,

the juty, ate satisfied from the evidence of the:

défendant s guilt beyond a reascnable doubt..

A ‘reasonable doubt is & kind of doubt that. would

cause -a reasonable person o hesitate to act.. Some of
‘you may have served on juries in civil cases where you

were told that it was only necessary to prove that a

v
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fact is more likely true than not true, such as by the

greater weight or prepondérance of the eviderice. But

in criminal c¢ases, the State's proof must be nore:

powerful ‘than that, it must be:beyonafa,reaSOnabie

‘doubt. Proof beyond & reasonable doubt:'is proof that

leaves you firmly convinced.of the defendant's guilt.

There are very fewuﬁhingsuin§this~wor1d»ﬁhat we

know of with absolute certainty, ladies .and gentlemen.
in criminal cases, the law does not require proof that

overcomes every possible doubt. If, based upof your

consideration of the evidence, you are firmly convinced

that the deféndant is guilty Of ‘the crime charged, you

must find the defendant gquilty. If on the other hand

you think that there's a real possibility that the

defendant is not guilty, you must give the defendant
the benefit of the doubt and find the defendant. not

guilty.

I remind you during this trial you and I have had

different duties to perform. AS the trial judge it has

‘besr my responsibility to preside over the trial ‘and

rule on the admissibility of the evidence. If there

‘was any testimony'ordéred stricken from the record
during this trial, you must disregard that testimony.
You are to consider only the testimony which was

presented form the witness stand and in the exhibits
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which have beéen made part of the record in this case.

I also have the additional duty to charge you

about the law that applies in this case. As the
.présiding judgei I am-thecsole:judge of the law 'of the:

~cage. Tt is your duty 4s jurdrs to accept andzapply

the law:as I now sState it to you. If you already have

any idea what the law is or what the law should be and
it doesn't agree with what I tell you the law is, you

must abandon that idea because under your oath you must

accept the law exactly as I state it to. you.

becomes ‘the sole and exclusive judge of the facts of a

case. And a trial judge, such as myself, cannot

comment on or make any .statement to a jury about the

facts of a case. You are the sole judges of the facts

of the case and you are not tokinfer‘from*anythiﬁg that:
" I've said or anything that T have ruled upon in the

admissibility of the evidence or otherwise that I have

‘an. opinion about the facts of the c¢édse. The law does

not &llow mé to have an opinion about the facts of a

case, because that is a matter solely for you to

-determine.

It::is your duty, ladies and gentlemen,

necessarily, to determine thee effect, the value, the

7weight,:and,thejtruth of the evidence .presented during
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1 this trial.
2 Gehéfaliy;Speékihgg_ghéreﬁaie'tWO §ypéS of
3 evidence presented during a trial, direct evidence and
4 circumstantial evidence. sDiréCtgevidénce:éirectly
5 proves the exiSténée'of:a.fa¢t, It does not require
6 any deduction. <Circumstantial evidence is proof of a
7 ‘chain of%factSCand.circumstances-indicaéing the
8 existence of a fact. Crimes may be proven by
9 circumstantial evidence. The law‘ﬁak63mno distinction

10 between the weight or the wvalue to be given t@;eiphef

11 -diye¢t'orféirCﬁmstghtiai evidence. _HéWerﬁ, to the
12 extent that the stat_e_ rélies on circumstantial

13 ‘evidence, all of the circumistances must be consistent
14. with eachfother} and When”taken’togetﬁer;:poinﬁ

15 conclusively to the guilt of the-éCCusedﬁbeyondqa

16 reasonable doubt. If these circumStances-merely'

17 portray the defendant 's behavior as suspicious; ‘the
18 proof ‘has failed.

19 The State has the burden to prove the defendant
20 Guilty beyord a reasonablé dsubt. The burded rests
21 upon the State, régardless of whetherfthéyStatefréliés
22 on direct evidence, circumstantial evidénce! of:SOme |
23 combination ofvthe.ﬁwo,

24 The rules of evidence normally do not permit

25 ‘witnesses to testify to opinions or cenclusions, but an
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exception td that rule exists for witnesses who are

called expett witnesses: That is, a witness who by

education: ‘or experiencé has become an éxpert in some

art, scienée,_profession,‘OI Callinq ané:they may state
'aﬁ'opinioﬁ’as~toécertainurelévant andeateria1.matter3<
#n which ‘this witness claims to: be an :expert, -and they
also qive_you;ﬁhe,reasons for the opinion. You should

consider an expert opinion received in this case, and

like other evidence, give it the weight you think it
deserves:

If you decide the .opinion of an expert is not

'baSéd»thSUfficiéht education .and experience, or if you

conclude that ‘the. reasons given in support of the

opinion are not sound, or that the opinion is

outweighed. by other evidence, you may :disregard it. -An

.expert witness"' ‘testimony should be given no greater

weight than that of other witnesses simply because that

witriess is an expert. Thirdly; you are not required to

‘accept an expert's opinion, even though it is not

contradicteéd.

determine the credibility‘of the witnesses who have

testified. Thiszsimply_means'tﬁe:beiievabiii@y'of the
witnesses. It becomes your duty as jurors to analyze,

.to'evaluate the -evidence, and to .determine which
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evidence convinces you of its truth. In determining
the believability of witnesses who have testified, you

may believe one witness over several witnesses, severail

witnesses over cne witness. You may believe a ‘part of
a testimony of a witness' and reject the remaining part
of the testimony of that very same witness.

You may believe the testimony of a witness in its

entirety or reject the testimony of a witness in its

entirety. You may consider, of course, whether the

witness has exhibited to you any interest, any biasy

prejudice or moétive in the case. And you may consider..

the appearance and manner of a witness while on the

witness stand.-
As you have heard, the defendant is . charged with

felony driving under the influence resulting in death.

For a felony DUI the State must proof beyond a

reasonable doubt; number one, a person was driving

under -the influence of alcohcl. Number two, while

driving the person ﬁid,ahy act. forbiddeh by law or

rieglects any duty ifiposed by law in the drivihg of the

motor vehicle. Number thrée, that thé act or neglect

apgroximately caused great bodiiy*injmry’or death. to
another driver.
The State must also -- must prove beyond a

reasonable doubt that the defendant drove: the vehicle
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under the influence of alcohol. Driving or operating a
veHicle means driving a vehicle which is in motion.
This may be proved by direct or circumstantial
‘evidence. The-State'mustfprOVe beyondﬁaareaﬁdnébie
dotbt: that the defendant. was sufficiently under the

influence to impair her ability to drive with

reasonable care, with_dUegregaré;for‘others>an&

herself, or as a reasonably prudent person would drive,

It's not necessary to show that the defendant was

in @ helpless condition, was passed out, or was even

intoxicated. On the other hand, the fact that the

defendant, at some time prior to the incident, drank an

alcoholic beverage does: not prove that the defendant

.....

Carolina Code Section 56-5-2950, if the .alcohol
concentration of the defendant was at the time of the
‘test point 08 or more, it may be inferred that the

defendant was under the influence of alecohel, This

inference is simply an evidentiary fact to be

onsidered by you, along with thé other evidence in
this case. And you may give it the weight you decide

it should réceive.

Next, the State must prove beyond a reasonable

doubt that while driving the defendant did an act

forbidden. by law or negledted,awduty imposedjby“léwu
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"And I tell you that the law of this states

Section 56<5-1810 provides, in part, that upon any

and pr0viding;fcr'twOeway'movement of“traffic, no

vehicle shall be driven to the left of thé center lineé

of that roadway except ‘when authorized by official

itraffic‘contrgl;devices,,designating certain lanes to

the left of the center of the roadway for use by

traffic not otherwise permitted to use such lanes.

Finally the State must proof beyond a reasonable

doubt ‘that the act or ‘thie neglect of the defendant

approximately caused the death of another person: And

p£0ximate:CauSeais the direct cause, it 'is the
immediate.cauée; it is a cause without which tﬁe7§eath
of the victim would not have resulted..

The defendant has;raisedrtheadefenseiofinecessity.

In order to excuse the crime on ‘the grounds of

necessity the defendant -- the defendant must show by

preponderance or greater weight of the evidence three

things: Fifst, that there was a présent and immifient

emergency which ‘arosé without fault on the part of the

defendant. Number two, that the emergency was of the

type which would cause a well-rounded fear of -death,
serious bodily .injury if:the act was not.done. And

number three, if there was no other —- there was: no
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other reasonable alternative other than committing the

¢rime to avoid the threat Of harm.

If-you find that thé defendant has proven the

‘defense of necessity by preponderance of the evidence,

you must find ‘the defendant not guilty.

Ladies and ‘gentlemen, in a few moments I am going

‘to ask you to retire to the jury room and begin, your

deliberations. Once you have reached a verdict in the

case knock on the door and let the bailiff know and you

will be received back in the courtroom. When I'm ready
for you to begin deliberating I am going to send to the
jury room the exhibits as well as the indictment.

And on the back of the indictments on the left

‘portion or’ lower portion of the indictment there is

something in blue ‘ink EhatlsaYS,'Trﬁe}bilied,nand-above

'

that in black the word, Verdict. And I will ask the
foreperson if he would write there underneath the word

“yerdict” either guilty or not guilty becausé those are:

the only two verdicts that are possible. And orce
dgain, for there to be a verdict, it must bé unanimous.
All of you must ‘agree.

Now, having 'said all of that, I am going to ask

Call of you, including my alternate jurors, to step in

~the jury room. But once again, don't begin

deliberating until I send word. So, if you will please’
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1 retire to the jury room.
2 {The jutywéiits.@he;céﬁrt:oom;y
3 The. time 15 now 2:28 p.m.
4 THE BAILIFF: ihe.ﬁury is clear, Your Honor.
5 ‘ THE COURT: From the: State, exceptions?
6 | MR. WHETSEL: No, not from the charge, no,-sir,
7 ‘ ~ MR. LEE: None from the defense, Your Honor.
&
8 - THE COURT: Do you want to make sure that we have
9 éVBtyﬁhing?
10 MR. WHETSEL: Yés, -sir.
11 | THE COURT: ALl right: - I am going to ask the
12 ‘bailiff*if"hé will askK juror ﬁdmbér'SiX'to step. back
13 into thé*jury‘rOOm and I will speak with him for a few
14. | minutes ‘and then I'11 ask both &lternate jurors if they.
15 will come in here after we release him.
16 (Juror number six~was brought into the courtroom
17 and excused from service as a juror.)

18 THE COURT: I want to thank both of you for

19 everything. You may not have noticed one of the jurors
20 As no longer with you. One of thém is Act there

21 anymore, 50 ﬁefhééd an alternate and under the riles
22. the first'personjpickedVié the one who .gets to go, so
23 you are .now going to be an official juror.

24 And I want=ﬁo.thankvyou for your service and you

25 ‘are free to either go or 'stay in the courtroom to see
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what happens. A lot of alternate Jjurors in your

situation want to go home and a lot of them want to

stay here and see what happens. The bailiff will show

you where to go.

THE JUROR: I Ieft-my*bhbne;numberw Please call

me.,

(Alternate juror -exits the courtroom.)

THE COURT: ' Okay. They are going to escort you

 back in the jury room and then ask you to begin

deliberations.

All right.  Eor ﬁhé»técofﬁ, juror 1&4 I just
instructed to become o§e~of olir’ official jurors.énd
begih,deliberatingias SOOn:aQ we send these exhibits

into. the courtroom. We éxcused §Uformnumber 74 and.we

are ready for ‘the evidence to go back.

{Deliberations beginfat 2;32'p,m.)
(Whereupon, Court's Exhibit No(s). 12 marked for
.kﬁﬁh?kahbnawdfeéa@edﬁveﬂdauej
- THE COURT: We have a note from the jury. Two

questions. "May the jury hear the jail phone call,”

and "May the jury hear the 911 calls™. Apparently, we

can hear all of that.
MR. LEE:" I don't know which 911 they are talking
about:,

THE ‘COURT: It's plural. 911 calls.



550

14

10
11
12

13

15

16

17
18
19

20

21

22

23

24

25

501
JURY CHARGE

MR. WHETSEL: Yes, I can play those.

MR, LEE: We can play them éut here or tell them

that they can take 1t back there to play :it.

MR. WHETSEL: T don't have a good computer to send
them back is the problem.

THE COURT: Let's let them hear it. Let's bring

the jury in.

MR. LEE: ‘Judge, are you:goihg to ask them if

there is a specific part to play to save time, or are

you going to play theé wholé thing?
THE COURT: T don't recall how long they are. TIs
it that long?

MR. LEE: That one is like eight minutes

approximately, and the other, .a couple of minutes.

MR. WHETSEL: The phone will call, 11 minutes and

change. : Wearien&#all, a minute 40. And Alesia's call.

is,eight.minutesgand sqme,seconds. I'm not sure what-
they want to hear:

THE COURT: By the time that we figure out an to
get to the part, middle part.

MR. WHETSEL: If phéy”wantito hear it, I think we
need to play the whole thing, Judge.

THE COURT: I will tell them if they get to the

part they don't want to hear any more, .let me know and

we will cut it off.
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THE BAILIFF: The jury is entering the courtroom,

Your Honor.

(The jury enters the: courtroom.:)
THE COURT: Welcome back. ‘I have .a note from. the
jury. -And the first question, May the jury hears the

jail éhone call, and the' answer to that;is_xes; ‘And

may the jury hear the 911 ecalls, and the answer to that

is yes.

I think that we are prepared to play them in their

entirety. Let me ask you, if the jury hefe‘s_a portion
and they believe that that's all they need to hear and

we dre still running;, if you will let. me know we will

stop it Butgwithout_knowing'ﬁhatiyou“want'tO-hear,“we

will play them all until. you say we.are ‘through.

THE FOREPERSON: Okay-
MR, ‘WHETSEL: Judge, I'll play at a reasonable

volume. If they want it louder .or softer, they can

alert the Court -and we can adjust it.

THE COURT: ©Okay. And I'11l try to watch to see if

anybody has a problem with it. This is the jail phone

call being*played first.
(Audioc played.)
THE FOREPERSON: Your Honor, that is it..
THE :COURT: All right. They are through.

THE?FQ&E@ERSON; Your Honor, we have: heard enough.
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THE COURT: AlIl right. That was the 911 call made

by the woman. Néw béing played is the 911 ¢all made by

‘the man, Mr. Wearien. |

(Audio played.)

THE COURT: All right. Thank you, ladies and.

gentlemen. Please retire to the Jury room and resume

your deliberations.
(The jury exits ﬁhe:courtroom.at 3:20 p.m,)
THE BATLIFF: The jury is clear, Your Honor.
v(JUfy deliberations. resumed.)
THE: COURT* 'fhe}b&iliffs indicate that the jury

haS reached a verdict. :Is the State ready for the

verdict?

MR. WHETSEL: Yes, Your Honor.

THE COURT: Is the. defense. ready fOr'the_ﬁerdict?
‘MR, .LEE: Yes, Your Honor. |

THE COURT: ALl right. Let's bringfin the. jury.
<fhé'jury,enter8'§hévcbufﬁroﬁma)

THE COURT: Welcome back. Ladies and gentlémen,

......

panel redchéd a verdict?

THE FOREPERSON: We have, Your Honot.
'THE ‘COURT: Was it -unanimous?
THE FOREPERSON: Yes, sir, it was.

THE COURT: Did all of you agree?
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FOREPERSON: Yes, we did.

‘COURT: Did you,ccmpiete:thejve;d;¢t-fcrm?
FOREPERSON: Yes, we have.

COURT: Would you please paéSyit forward?
Madam c¢lerk, would you please publish the verdict?

CLERK: Yes, Your Honor. ™In the State of

South Carolina, County -of Beaufort County versus Mary

THE,
. 'the jgry

MR.

German, ‘indictment for felony driving under the
influence death results, Indictment No. 2016650701356,
We ﬁheiju;y.fiﬁd the defendant guiléya" |
COURT: All right. Anythirig further before

‘s discharged?

WHETSEL: Not before the jury is discharged,

Your Honor.

MR.

THE
THE.
numbers,
THE

THE

THE

THE
THE'
THE.

THE

LEE: I would -ask. for the jury to be polled.

‘COURT: Madam clerk.

CLERK: Yes; Your Honor. TI'll -call their -

Your Honor..

COURT: That will be fine..

CLERK: Juror No. 281. Is this your verdict?

JUROR: Yes.

CLERK: Is it still your verdict?
JUROR: Yes.
CLERK: Juror No. 326. 'Is this your verdict?

JUROR: Yes..
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Is it
Yes.
Juror

Yeg. -

Is it

Yes.
Juror

Yes.

Is it

Yes.,
Juror

Yes..

Is it

YeS:a

Juror

Yes.

Is it

Yes.
Juror

Yes.

Is it

Yes.

Juror.

Yes.

Is it

still your verdict?

No. 339. Is this your verdict?

still your verdict?
No. 26. Is this your verdict?

still your verdict?

No. 29. -1s this your verdict?

still your verdict?

No. 178. Is this your verdict?
still your verdict?

No. 373. Is this your verdict? °

still your verdict?
No. 237. 1Is this your verdict?

still your verdict?
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JUROR:  Yes.

‘CLERK: Juror No. 161. Is this your verdict?
JUROR:  Y&s.

CLERK: Ts it still your verdict?

JUROR: Yes.

‘CLERK: And Juror No. 144. Is this your

JUROR:  Yes.
CLERK: Is it .still your verdict?
JUROR:  Yés.

CLERK: 0Okdy. Juror No. 7T4.

COURT: THat was an alternate juror. Anything

further. before the jury is discharged?

MR.
MR.

THE,

raised.

Your

THE
THE

THE

THE.
THE!
THE.

THE

WHETSEL: No, Your Honot..

.LEE:z .&Oy sir.

‘COURT ‘REPORTER: We have a ‘juror with a hand

COURT: You have: a question?

JUROR: I just never got asked the gquestion.
CLERK: I apologize. Juror No. 122. IS this
verdict? | |

JUROR:  Yes.

CLERK: Is it .still your verdict?

JUROR: .Yes.

‘CLERK: Thank ‘you.,
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‘THE. COURT: Thank you for: pointing that out.

Ladies and gentlemen, I want to .thank you for your

‘service, Previously I told thatgycg couldn't talk
‘about ‘the case.. Now you are completely free to talk

about the case or mot. If you want to talk about the

case, you can talk about. what happened .in here as well

as what happened in the jury room. ' You don't have to

talk about the .case though. And if anybody bugs. you .

about the verdict or your participation; if you don't

want to talk about it, you just tell them. T don't

have any reason to think that that is going to happen.

We tell every jury the same thing, you have the right

to talk .about it or not talk about ‘it. TIf anybody

really, really causes you a problem, pledse report them

to the Clerk of Court. But, once again, T don't have

any reason to think that is going to happen..

I'm getting ready.to excuse you from this case as

well as from jury duty for the week, Some jurors like
to stay in the courtroom because, it's likely that

Sentencing will occur shortly in the case. Court is

required to sentence tHe defendant now that the

defendant has been found guilty. You don't have to

stay in here. Some people like to leave and go about

their business and worry about it. later, some 'want to

‘stay. What I'll do is ask you ‘to leave ‘and go out into
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‘tHe hall with the bailiff. If .you want to stay, we

will let 'you come around the back and you can come in

the back door of the courtroom. If you don't want to,

the bailiff will let you go out the door. Anybody have

any problems or gquestions or anything that we can take. = |

care of?

Once again; I want:to thaﬂk;you for‘your,service,
ladie§=and;éenhlem€nf You are .excused,

(Jurors exit the courtroom.),

THE COURT: Is the State prepared to proceed with
sentencing? |

MR, WHETSEL: Yes, we are.
THE. COURT: Is the ‘defense ready?
MR. LEE: 'Yes, we are. -

THE .COURT: Are you required for the defense

attorney to sign the sentencing sheet or no?

MR, LEE: I'11 sign: it.
‘MR, WHETSEL: I wasn't sure how you wanted to do
that .

Your Honor, 1 do believe some of the family wishes

“t6 address the Court.

THE COURT: Certainly. Glad to hear from anybody
who wishes to speak.

MS. GILCHRIST: Courtney Gilchrist from the law

office of Clifford Bush the third, and we represent
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i Denise and Daniel Palmer on the civil litigation case

2 that waswbrqught.before the defendant, Mary Ann German.
3 On behalf of the family I would like to offer some

4. words on behalf of Mé;-Denise Palmer and Daniel Palmer,
5  the natural parents of Sher”MahnyPalmer, It is their

6 ' 'words-today, Your Honor, that they want the Court and

7 ! -the‘defendant, Mary Ann German, to know that they -

8 forgive her .for ‘the death of theiﬁvson,'thatvthey=ask

9: God.fo;_fdtgiyénéSs,

10 | - >,And€it1§ been & tedious process for them. They
11 | Wikl aiways moﬁrn:the,ldés of their child. It';llbe
12 ‘something that they will have to live with for the rest
13 of their lives, but they.ask thé»Courtithhave.mercy on
14. " her. Weﬂthankuail of the jprofsfthaﬁ served and we

15 o thank everyone ‘carrying out to ‘ensure that justice was
16 'served today Qnabéhaifyof’SherfMann Paimer,' Wé‘thank
17 - you guys for your time and for your sérvicel

18 IﬁﬁﬂﬁOQRis Thank you, ma'am, | |

19 MR: WHETSEL: Your Honor, I“bélievev;hat's-all.Of
20 the family statements that wish to be made. I would
21 - like to-ar§Ue at the appropriate time.
22 THE COURT: Certainly, you may.

23 MR. WHﬁTSEL; ’Your.HOnor, you have heard the facts
2@  | of this case. You have heard the blood alcohol

25 concentration: So that the Court is aware, Ms. German
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does have a prior record. She has a 1995 battery

conviction out of Maryland for which she received a

year and six-month. probation. ‘She has a 2014

- disorderly coﬁduét conviction 6utfof MarYiahd‘for“whiéh
she received a year probation. And a 2014 intoxication
conviction. out of Maryland for which she received 90
days. I think that those: are apparent on her face that

there's. .an issue with alcohol. And that manifested

And as a themeé and. as the evidence. came out, I

think ‘that it ‘was very much apparent that she made the
decisiof and choice, a terriblé one, and took the life
‘of Sher'Mann Palmer. This particular charge carries up

to 25 years. I think that that cap was put on by the

Legislature. I think that is, .obviously, the Court

‘can’t go: above that. I think that pretty close to that

would be appropriate here., And ‘the reason being is

that the Sher'Mann Palmer was 24 years old at- the time

of his death and he doésn't get to make any more

' ‘choices. He's no longer with us, Your Honor.

For ‘those reasons and for thé reasons -- and for
the fact:that;SherfMannlis_ﬂo IonQEI with us at. the

hands -of Mary German, we would ask for 20 years in this

case..

THE: COURT: All right. ‘Tﬁank_you,ﬁSoliCitof;
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1 ) MR. LEE: Thank you, Your Honor, may it please the
32  Court. This is always the hardest part of doing this
3 job. And, you knbw;‘you.fightﬂso hard and you ‘get
4 iaﬁtachednto yOurchfent and get ‘dnvested ‘in them and ib
5 ‘is always the Hardest part.
6 However, one thing that always amazes me, it
7 | doesn't happen very much but tQ hear Attorney Gilchrist
8 - talk about the family just blows me away. I 'would like
9 to think that I could feel that way, but I don't know
IR that I could. I appreciaté y'all and we are very, very
11 sorry for what happened and, you know, that we are even
12 .’here today.
13 " Judge, you heard a little bit about Mary during
14. " the trial. You know she: is the main bread. wininer in
15 ‘her family and has a lot. of people that: love her and
160 . support. her. She is 47 years old. Works about. as hard
17 as anybody that I have ever represented before. She
18 was in court 'yeste:da'y and I locked over at her and she
19 was putting some tissues in her shoes becalse she was
20 Wanting to wear the right kind of shoes for court,
271 ’ 'becl*éu"s”e' .Sh-"e usually wears Wbrk"booté everyddy. -And she
22. wanted to: be dreSSed appropriateiy.' It. just shows how
23 hard of,avworker%she is.'and what kind of person she is.
24 Hernand Roger ‘are inseparable, always have been..

25 ‘They came down here, certainly, with no ill will or
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‘intention or any idea that anything like this was going

‘to happen. And it was a series of urfortunate events

that led-&d this. And I just -- you khow, I think

about stuff like, I mean, if they would have left five
fiinutes earlier or five minutes later, or even ten
seconds earlier, this whole thing wouldn’t have

‘happened. And she,. you know, had she left and had she

driven she would have gdtten a DUI like so many people

do every day in. every city and every place in the

world, a regular DUI irstead of the tragic thing that .

‘happeried to their family. )

So, you know, I know that they say that the Lord

works in mysterious ways and Mary -- there is a reason

for this. We may not know what it is. But she .is

theart;broken,.herufamily is heart broken for themselves

but also, for Mr. Palmer. We have never, 'you know, said

‘that She-isn‘t«morallyxand\ethically and forever

+

responsible for this. Cur issue was a legal one. The
‘law does have that in there and we certainly believe
‘that there was encugh in there. And I'11 take the

blame and credit, I believe that there was enough thére

to challenge the State on this case.
The offer that was out there was for 18 years, and

so it's not like she was walking away and thumbing her

nose at. a great deal. 1T would.?oint out that she tells
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i me — this happehed_Over two years ago and she tells me
2 ‘that she hasn't had a drink since. Ané,obviQUSLy

3.' before this she was drinking some-.

4. And then hef‘énd,Roger, as a matter of fact,'iast
5 week, through no Sugges,’t-icﬁg of mine at all they

6 ‘attended'what is called a MADD victim impactjpanelhin

7 : Charleston, and I have proof of attendance right here.
8 '  And What~tha§=is;is a class wher@ffamilies of DUI

9 . victims show t;jt?‘-.éﬁ_d kind of 'tell, their story and people
10 - that -~ like Mary and Roger that-haVéfbéen affectéd go.
11 -té theséjthingsato hear thesé imbéét-stohies, dnd:
12 :apgarentLyAit was quite compelling for her and for

13- Roger.

1?- : 'So,vJudge,'sheAhas afminimglvreCOrd; all things
15 | considéfed; to be 47 years old. You know, the
716f interesting ihingy o;:one.of the.in&eresting thing§
17 | about felony DUI with death is_that it has, perhapé,
18 . the‘larqésf range of sentence that there is, between
lé | orie and 25 yeérs, And Iﬂtﬁiqkﬂthat it recognizes that
20 - there are different types of theée_and'diffefent
21 , sconarios. Ard I would also point cut'thét it is a fo ;
22 paroleloffénséyand-anyxsentence that she gets, that
23 she's not eligibie for parole.
24 I would respectfully ask you to consider towards

25 the -~ towards the smaller end of the sentence, the
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lower end of the sentence based on her record, the lack

of serious prior record as well as the circumstances

high, and while the jury I guess believed that we

didn't carry the burden -~ and again, one of the legal

- issues that we had is that we .had an affirmative

burden, which thendefensewrafely.if ever has. We had

the burden of establishing it, so we don't know if the

jury thought that it was 0 percent or 49 percent, but

obviously they felt like we didn't establish ﬁecessity
by a prepornderance of the evidence. But I hope that

you would agree that there was some mitigation in this

situation and that this was not -- she did not go there

knowing that this waSﬁgping tofhappen andfintentiOnally

did»anything,fbecause.éheﬁdid.not;

So, with that in mind, I would respectfully ask

you to sentence her more towards: the one than the 25,

as far as your discretion as far as what you can do.

Do you want to say anything?

family and yourfforgivﬁnéss. That is all that I «can

ever ask for. In my days, I never never stop thinking

about you. And I am a mother and I understand and T

appreciate your forgiveness. .And I am very very Sorry.

-1 wish that I could change time. I can't. If I could,
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him. I want you to know that your forgiveness means
everything to me:.

And Your Honor, I'm so very sorry that I am

it has just destroyed my_famifyu 1 would ask for your

leniéncy for my family's Sakﬁs'-They desperately need
MR. LEE: Will youﬂailqw her'ﬁuéband“td épéék’
briefly, Your Honor?

THE COURT: ‘Sure.

MR. GERMAN: Your Honor, the events that-ﬁabpened
is the most devastating thing that everzhappeaed-in my.

family's 1life, her life, the famiiy of Sher'Mann

Palmer. And, again, as my wife said; their forgiveness

means a lot.  We never felt that we would get that or

even ask for that. But to have that means a lot. We
~have a:family, We have children and we understand the

emotional toll and impact that that takes on family to

lose such a young man=in'his*prime‘of life and not .

having a chance to live fully.

My wife is ‘a good woman. She is a great moral

‘compass. She instilled great values in all of;my'kids'
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lives and mine. If we .could take this back, for sure,
we would. And we apologize to the family. And I would

ask Your Honor for leniency and undérstanding that

being sorry doesn't makepthing5~okay,fbeing sorry
doesn't make this go away, and that this will ‘never go

way, regardless if my wife does a million years. I

know how my wife feels and will feel for the rest of
her life. It impacts her every day and impacts her

family every day.

And Mr. Palmer will forever be in ocur prayers.

And, again, I would ask the Court fé: leniency and

'understandingw

THE COURT: All right. Thank you, sir. ‘When I

first became a circuit judge, I.was told by an older,

wise judge that ‘this kind of case, felony DUI, was

'going to be the toughest kind of case ‘to rule ‘on. And

1 can sentence .armed robbers, rapists, murderers, but

this is the hardest. And I agree with that.

I consider her minimal record, but in the statute

‘you have to look at that high BA reading. And I

'cbnsider?the»forgivéneSslby the family. I gueéss

there‘sqno e Igguess*there’s credit_for t£me served of

some sort.

'MR. ‘LEE: She's been.on an ankle monitor as part

‘0of her —- since this happened, .since she got out. So,
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1 I think ‘that the.COUrt.has the discretion, if éhefs

2 beeh on that type of house arrest and .ankle monitor,

3 that you get discrétion for time served. |

4 | ' THE COURT: House arrest for time served?

5  MR. WHETSEL: On .an ankle monitor. I think that

6 ~ she cannot receive time for that. Jail time for

T '-,certain;.but not monitor.

8. " MR. LEEr Iﬁ.is‘discretionaryffor,the_ankle

9: - monitor. |
10 f MR. WHETSEL: She's been out; Judge. On ankle
11 monitor, but I ask that she not receive credit for that
12 time. |

13 THE COURT: I'll sentence you to the Department of
14;" ' éoriectioﬁs'for”a periédvof 11 years and'give¢you |
15 ~credit.fdﬁ*the time served. Gcod3luck.60uy§u5 mé;am.‘
16 : .MR. LEE: Your Honor, for the record, I neglected
| 17 '~ to make some post-trial motions for a new trial based

18 upor my previous objections; as well as the main issue
19 | -about the introduction of‘theileQd at the .275. SQ; T
20 would renew that and maké a motion For a new trial
2% based on ‘that.
22, Inr&ddi{ion,-and:I assume that that's going to be 
23 denied but ==
24 | THE :COURT: I would deny that.

25 MR. LEE: Your Honor, the next thing that I would
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respectfully ask the Coutt to consider, given her lack

of record, et cetera, as well as what I consider to be

a réalistic appeal issue on the warrantléess blood draw,

that I respectfully ask the Court to cénsider issuing

her anaappéalubondrthat;WOuldzaildw us to do the appeal

with EheﬂCourﬁ‘QfTﬁppeals-on the issue .about: the.

warrantless blood draw. I think it is a novel issue,

and it does -- I think that it has some heat to .it and

‘I would respectfully ask you to consider an appeal bond -

while that appeal is being processed.

MR. WHETSEL: We would oppose that, Your Honor.

1f you take the BAC away, there's still :ample evidence.
I think that this ctase, even without a BAC, there's

still beyond a'reasonable. But the BAC obviously makes:

it stronger.. 5That.beinqwsaid, the doubt. Jury found

her guilty. If:she wants to appeal, that is her
prerogative. She should not be -out on bond while that.

is hHappening. We oppose it.

MR, LEEY The BAC was obviously very important

because it was very high and the State did argue about,

you know, how she acted, you Know; that she acted up in
the room at the;hospitai,and,fyoh,know,-suggested that

that high BA)ﬂyou.knOW,'essentially,fmadeﬂher

‘decisions, the choices that she made when she's pulling

out of that parking lot. They suggest that because it
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1 was siich a high BA, she wasn'€ in a position to make &
2 smart decision. ‘So, that BA is very essential, not
3 just for ‘the inference that it &reates but for the
4 argument,; you ‘know,. ihat.it is ‘that high so it did- go
5 ‘into the decision making process. Which the jury
6 . obviously didn't think that she made Ehe right
7 decision. $So, I think .it is central to ‘the caseﬁané'if
8 it stays out it is a whole different case; in my
9 opinion.
10 | THE COURT: I understand. But I'm going to ‘deny
11 - the mdﬂiOﬁg
12 | MR. EEE:v.Okéy, ‘Thank you; Judge.
13 THE COURT: All right: The Court will be in
14 ~ recess five minutes.
15= kBrief recess.)
16 THE COURT: 1 failed to say to all of the
117 ' attorneys'involved»inﬂthelcase, what avg:eabAjOb I
18 thouqht both sides did. And as y*all both know, when
19 you have: great .attorneys on both sides .it sure makes it
200 . a lot easiest on the Judge. Thank you:
21 MR. WHETSEL: Thank' you, Judde.
22. | 'MR. LEE: Thank yous:
23 , {Trial concluded.)
24

25



STATEOF SOUTH'CAROLINA )  INTHE COURT OF GENERAL SESSIONS

INDICTMENTS: 2016-GS-07-01356

' COUNTY OF BEAUFORT

ORDER DENYING MOTION TO SUPERE
BLOOD ALCOHOL RESULTS [,
vy, '
Mary German,
Defendant..

)
)
)
)
)
STATE OF SOUTH CAROLINA . ) T
)
)
)
)
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)
)

This matter came before the Court on & Motion of the Defensé fo"suppress the blood
alcohol test results from blood obtained by the South Carolina Highway Patrol (SCHP) The
Defendant, Mary German, was charged with. Felony Driving Under tie Iofluence (DUD with
Death Resulting on July 10, 2016L_This,:’c'harge_;_resm.te‘d:ﬁfom:a vehicle collision that happened on
._thexméming of July 10, 2016 where ’ﬂw.-otherrdriverradied.'ms motion to suppress the blood

-aleohol results-was heard in front of this Court-on August 23, 2018..

During the early morning hours of July 10, 2016, the Defendant and her husband lefi &

 her husband was the passenger. The truck pulled out onto Trask Parkway, crossed the medias,
and started driving in the wrong direction.on Trask Parkway. The truck then crashed head-on

Defendantwasttansmrted from the scene to Beatifort Memorial Hospital. "While at the hospital,

a Trooper with the SCHP obizined a blood sample from the Defendant. This sample was tested.

at the South Carolina Law Enforcement Division (SLED) laboratory. A blood alcohol resiilt of

275 was obtained.
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Three witnesses testified at the suppression hearing. The first witness was the phlebotomist
that obtained the blood sample -fmﬁ the Defendant. She testified to the procedure that she use.é
when obtaining a blood sample for.a “legal” purpose: ‘She further testified that she followed that/
procedure in this case and was the person.that drew the blood from the Defendant in this case.
The second witness was the SCHP Trooper that responded to the hospital and obtained a blocd
sample. from the Defendant. The third witness was the emergency room physician that treated
the Defendant on the night of the vehicle collision.

‘The SCHP Trooper testified that he first resporided to the scene of the collision and assisted

in taking photographs. He then'went to the hospital. to contact the Defendant and to obtain a:
blood sample. Once he contacted the Defendanit, he read to her an “Advisement of Implied

‘Consent Rights” from a standard SLED form. The rights form used by the Trooper is the form:

typically used for a misdemeanor DUI advisement: The Trooper testified that he did not have a.
copy of the standard SLED felony DUT implied consent rights form with him at the hospital.

The Trooper testified that he read the “Advisement of Implied Consent Rights” form to her at

2:00.2.:m. and she refused to sign the form once the Trooper finished reading it:

‘The advisement of rights form used by the Trooper references South Carolina statite 56-5-

2950 which provides the procedure to obtain a breath sample and then a blood sample if the

person is uniable to provide a breath sample. One.of the exceptions listed in the statute allows the

law enforcement officer to obtain a blood sample if the person is tnable to. provide a breath

sample “for any other reason considered acceptable by the licensed medical personnel...”

After reading the implied consent rights form, the Trooper then used a standard SLED

“Urine/Blood Collection Report™ to document the collection of the blood sample. The Trooper

testified to the following information: The Defendant was under "a_r’rcst.at-ZiO_O am, for Felony-
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Driving Under the Influence with Death Resulting. I-"Ié?:knew;.lhat'he»dﬁ:l:y'.hadtt\vo;hours 10
obtain a breath sample and he believed :he"Defendang-womd-not;;be;gb;e 10 provide a’'breath
sample within that timeframe.. He was unable to obtain a breath sample from the Defenidant at.
the hospital because he would have to take herto'the jail or police station where the maching is.
“located. Theemergency room ,pl_;y,s'_ician“s’i'.gngd&-l}xe;coilecjti'on:report'iindiC'ating. that the
- Defendant was unable to provide a breath sample for any medically acceptable reason. The
";:Ifﬂr,gopct then had a blood sarnple collected -‘ﬁ’dm-rthéfrDeféndaﬁt?Byithg_: pblehbtdhﬁi,ﬁt‘Wh_q used 2.
sealed kit pro;\’_/_idéd?by-the.’[‘foopgr. .The"Ti'oqpcrv did:not get'a search warrant:fbr't}ie*fbldbd

sample. The Trooper testified that he had probable cause to believe the Defendant had violated

't__}ie:fe‘_ipny DUTI'statuté at the time he obtained the blood samples. The Trooper saw;the scene:of

‘the collision and he knew thie driver of the carwasdeceasedon scene.. When he went'to the
‘Tospital he knew, based on being at the scene and other information provided to him by sther

| law enforcement :ofﬁi;ers, the driver of the truck was a female namedj.Mary.Gennén;: Fiha]lyg
‘based on his observations at the hospital, he believed the Defendant was vintoxi'c.ated..'

© 2016. Specifically, she testified to her reason for signing the blood:collection form'and why she
 did not believe .,thej-l,).qfendm_i;-;was.-55’1_;::iq,pm\'fji'a_e;_a;:bréa’xh-sampx'e.. The doctor testified that the
_Defé_ndmit,ajrrived'- at the emergency room a'tfapproxifrnaielyf. I:22.am. She -was_notfdischaxgéd
until about.7:30 a.m. The-doctor testified that when she signed this form, which was at-2:00
a.m., the Defendant.was not cooperating with the emergency rodm’ staff.. She:was cursing and
yeliin_:g_-vatf[the» staff. ‘She refused to-open her mouth to comply with some of the medical testing

‘that was required al the time. The doctor also testified that she was still undergoing tests to

determine the extent of any injuries. Based on all of this, the 'd&tof~did3'ipot-s believe she was able-
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'_t_ox:pr,ovidga_{bre_a;h sample 19_'_I'a_w'ghfdi‘t;’,e@egﬂ;@h_i_'qh’.'i:s'-"Why sﬁe'sigpedi=lﬁé- collection form. The

- doctor further testilied that al_colio'laihloxiéali()n' was a medical diagnosis.of the. Dcfendant when'

she was discharged from the hospital.

$.C. Code Ann. §.56-5-2946 states that 4 person riust submit to a breath; blood, and/or uriné

‘Lest to-determine the presence of alcoliol and/or drugs if there is probable cause to believe the

‘person violated or is under arrest for a Felony DUIL The statute further states that the tests must
be administered at the directionof a law enforcement officer. The Souith Carolina Supreme |
“Court held that, pursuant to:56-5-2946, & law. enforcement officer can direct a person suspected

.of Felony DU to provide a blood-sample without first offering a breath test or receiving a

riiedical ‘opinion regarding the ability of the 'suspec{ﬁ’to=_-provide a breath test. Staze v. Long, 363
S.C.360,610S.E. 24 809 (2005). |

seminal case of Schmerber.v. California. Schmerber v. California, 384 US. 757,86 'S. Ct. 1826

(1966). The petitionet in Schmerber was convioted of driving under the influence of intoxicating.

liquor. Jd. at 758. ‘Part'of the evidence admitted at trial was chemical analysis of blood drawn at

the direction of law enforcement. Jd.at759. The Court held 'that:awarrant-_,}issued’by:a;neutra‘!

and detached magistrate, is ordinarily required when an:intrusion into the-human body is

concerned. Id,.at 770.. However, the warrantless blood draw was pmpefiy'_obtained"because law

enforcement could have believed that the time it took to-obtain a warrant could have threatened

the destruction of evidence. /d.
‘The United Staiés Supreme Covrt more recently addressed this same:issue-in Missouriv.
MeNeely and Birchfield v. North Dakota. Tn McNeely, the Defendant was charged with driving

while intoxicated (DWI). Missouri v. McNeely, 569'U:S. 141,133 §.CL. 1552 (2013). The
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Defendanit was airested for DWI and refused (o provide a breath test. /d. at 145. The law
enforcement officer took him to a hospital where he obtained a blood sample without a warrant. .
1d.-at 146.. The Supreme Court, rel.yiﬁng,on:i?ﬁc,h)netber, held that the-dissipation-of alcohol in the
bload stream does not create a per se exigency exception in every drunk driving case. /d. at 156
Any warrantless blood draw; based on an exigency exception, must be 'anal‘yze‘d'io't_)fa';:as'e;by-'.v
casebasis: Jdat 164. | |

| In Birchfield, '.thQA‘Uﬂi'f.ed- States Supreme ?Céﬂﬁ'éddfﬁsséd the issue of warrantless breath tests
. -and blood tests incident to arrest. Birchfield v, North deo!,afs;,l.3.5f.S_;*Ctii?}ﬁﬁ?(2.01:'5.% The
‘Supreme Court considered three separate :céSés that all ‘deal"t'w'ith;‘d'ﬁv'ingw}ii’le impaired and,
.',speciﬁbally,-thev»separateA cr‘iminaii'zatiori of failing to provide a blood and/or breath sample for

: testihg, . Id: at2173. The Court .véitéd*fto ﬁScfhmérﬁber and McNeely in emphasizing that the court
_must:Jook at all facts and circumstances before determining if an exigency exception applies for
a warrantless search. 7d at 2174. The Cotirt then analyzed the search-incident-to-arrest
exception: Jd: The Court held that abreath test, search—mcudent-to-arrest, does not :mphcate
s:gmﬁcant privacy concems and s perrmssxb!e. Id at 2178 The Court then: analyzed blood tests
search-incident-to-arrest, _Id;- ,’f_héchurt; _ultimmly h’e_ld thatr-"a ;waxrahtle_s’s‘blood test cannot be-
admxmstered solely based on the: search-mcxdent~to-axrest exception. . Jd. at 2785,

The Coutt finds that S.C. Code Ann. § 56-5-2946 isnot. unconstitutional as applied in this-
case. The Court further finds that 8.C..Code Ann. § 56-5-2946 is not changed: by the holdmgs in
MecNeely or Birchfield. The Couirt distinguishes the blood draw in this case from McNeely and
incident:to-arrest exception. In this case, the T, foner__tes”t_iﬁed to the reasons for determining

probable cause to suspect the Defendant had violated the Felony DUl statite: S.C. Code Ann. §

s
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ITISSOORDERED. = /

56-5-2946, and as interpreted by State v. Long, provides that a law enforcement officer can direct

that a blood sample be taken for testing to determine the presence of alcohol and/or drugs when

the law.enforcement officer has probable cause to.suspect that person of Felony DUL The

results of the blood alcohol testing of the blood. that was taken from the Defendant at the

direction of the SCHP Trooper was._propéﬂy‘obtzined'?pufsuantftb 8.C. Code Anii. _§-56}5—2946;

Blood: Alcohol Results is Denied.

e R
“Brooks Goldsmith

Presiding Judge.
Fourteenth Judicial Circuit’
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Clarkson, - SCHP-

DOCKET NQ. 2016GS0701356

‘After being fully-advised as é
legal rights, | hereby waive.
The State.of South Carolina presentment to the Grand Jury.

County of Beaufort:

Defendant

‘COURT OF GENERAL SESSIONS
|

‘September Term 2016
hereby-appear in my own proper

'ARREST WARRANT NUMBER

- 2016A0710200242

‘personand plead gulity to'the: wuth;n
o : indictmentor to
THE STATE
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Mary Ann German

Fpneperson of Grand y
Date’ - G

ook

o
i
EES

VERDICT
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INDICT’

Indictment For

Felony Driving Under the Influence,
Death Resuits

SC Code: 56-5-2945(A)(2)
CDR Code: 0395

Déferdant

Witness:

C.CCiPLS, and G.S.



STATE OF SOUTH CAROLINA ) | INDICTMENT
| COUNTYOF BEAUFORT _ ) 2016650701356

Ata Court of General Sessions, convened on: September 15 201 6 the Grand Jurors-of Beaufort
County present upon their oath:

Felony Driving Under the Influence; Death Results

the’ mfluence of aledhol; drugs or: both drwe a motor veh:cle and whxie dnvnng the: motor vehlcle Mary Ann German dcd '
commitan act forbidden by law- or‘nieglected a duty imposed by lawiin the. driving of thé:motor vehicle, to wit:: the
Defenantviolated SC:Code Section 56-5-1810 by driving feft-of the center line of the roadway, and this act'or neglect
proximately:caused.death to-Shermann:-Palmer; all-ify wo!atlon of-Section:56-5-2945(A)(2), et'al.-of the' Codes of Law-of
Soith Carolina:

Against the peace:and dignity of the State, and contrary (o the statute in siich:case made'and provided:

Soticitor
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Re% .

David Alexander
Appellate Defend

This 9th day of March, 2020.

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589 ;

Columbia, S.C. 29211-1589

ATTORNEY FOR-APPELLANT




