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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) FOR THE TENTH JUDICIAL CIRCUIT A
J oanie Holcombe, #373202, g Case No. 201 8-CP-(54_—667 |
Appljcant, g |
V. ; ORDER OF DISMISSAL
State of South Cafolind, g
Respondent: %

This matter comes before this Court by way of an application for: post-conv1ct10n rehef
ﬁled on April 5, 2018, by J oanie Holcombe (Applicant). The State (Respondent) filed its return’
on June 14, 2018, in which it requested that an evidentiary hearing be convened. An evidentiary
hearing in the matter was held before the undersigned on February 18, 2020, at the Anderson

| County Courthouse. Applicant was present at represented by Llnda V. Wisenhunt, Esquire, and
Respondent was represented by Assmtant Attorney General Taylor Z. Smith of the South
Carolina Attorney General’s Office. At the hearing, Applicant testified on her own behalf, and
called as a witness Rodney W. Richey, Esquire (plea counsel). F ollowing a thorough review of
the record in its entirety and the testimony and evidence presented at the evidentiary hearing, this
Court finds that Applicant has failed to meet her requisite burden of proof and denies this
application. |

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Anderson County Clerk of Court. During its June of 2016 term,
B the Anderson County Grand Jury 1ndlcted Applicant for murder (2016-GS-04-1016). Plea

- counsel represented Applicant, and Assistant Solicitor Catherine Huey of the Tenth Circuit
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Solicitor’s )Ofﬁce prosecuted the case. On July 13, 2017, Applicant appeared before the
Honorable R. Lawton Mclntosh, waived presentment, and pleaded guilty to homicide by child
abuse. Judge McIntosh sentenced Applicant to imprisonment for fifty years. Applicant did not

appeal her conviction or sentence.

CURRENT PROCEEDING

On April 5, 2018, Applican£ filed an application for post-conviction relief, in ‘which he
“alleged that he was being held in custody unlawfully based on thé following grounds:
| 1. Ineffective assistance of counsel;
a. “Lawyer did not appeal;” and
b. “My attorney wasn’t in this for me. I asked about another plea was
denied—I believe he could have went harder in the mental health

Situation-/post pardom—I just feel like more could have been
done.” .

At the start of the evidentiary hearing before the undersigned on February 18, 2020, |
Api)licant affirmed that she Would be proceeding upon two grouﬁds only: (1) that she did not
knowingly and voluntarily waive hgr right to direct appellate review of her convictioﬁ and
sentence and (2) plea counsel was constitutionally ineffective for failing to present to the plea
court in mitigation additional information about Applicant’s mental health challenges. This Court
- finds that all allegations other than these two have been waived by Applicant and they will not be
addressed in this order.

Testimony at PCR Hearing

Applicant testified on her own behalf at the PCR hearing. She testified Hervery B. O.
Young, Esquire, was initially appointed to represent her, and did so for a brief time, after which
point plea counsel was appointed as her attorney. She testified she met with plea counsel on
\. approximately ten occasions before pleading guilty. She testified she and plea counsel discussed

the case, the State’s evidence against her, and mitigating factors. She testified that plea counsel
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and the State requested that her mental health be evaluated by the South Carolina Deparﬁﬂént of
Mental Health. She testified that she believes plea counsel did not provide‘ the plea court with
endugh informatiqn about the status of her mental health, and testified that plea counsel did not
rllotify- the piea court of the fact that she was suffering from postpé‘rtuxh depression.

She testified she and plea counsel did not discuss at all before she p-leaded' guilty /that sh_e'
had the right to direct appellate review, and she testified she did not know.what it meant “to
‘appeal.” She testified that they did not discuss an appeal after she pleaded guilty. She affirmed
that the plea court informed her that she had the right to appéal hér conviction and senténce, and
testified that she asked plea counsel about that right after she pleadéd guilty. She testified that
plea counsel informed her that he would visit her in jail to discuss the right, but that he did not do
.so. She testified that plea counsel did not file a notice of appeal. She testified that she though the
sentence was excéssive, and wanted plea counsel to file a notice of appeal regarding the- length of
the sente_ﬁc_e. |

During the State’s cross-examination of Applicant, Applicant affirmed that the plea court
had inf:)rmed her that she could be subject to a prison sentence from twenty years up to life if she
pleaded guilty, and that she affirmed to the plea court that she understood the poténtial sentences
she could fact. She affirmed that the plea court had informed her that she had the right to appeal
and that she affirmed to the plea court that she uﬁderstood the right. Applicant ’;estiﬁed éhe
mailed a lettér to plea counsel apﬁroximately one week after pleading guilty in which she asked
plea counsel about her right to appeal, but testified that plea counsel did nof contact her in
response.

Applicant affirmed that the State and plea counsel stated at her plea hearing that

Applicant suffered from mental health issues and from depression. She affirmed that the plea
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~ court referred to Applicant’s mental health issues before he imposed the sentence. Applicant
| affirmed that the plea court ordered the South Carolina Department of Corrections to evaluate |
| Applicant’s ﬁental health and to provide her with treatment.
\ Applicant. called plea counsel as a witness af the PCR hearing. H¢ teétiﬁ_ed he was.
appointed to represent Applicant after Young left the Public Defender’s Ofﬁée. Hé testiﬁéd he
met with Applicant oﬁ ﬁultiple occasions and that their conversations concerned mainly -
Applicant’s desir;e.: to plead guilty instead of going to trial. He testified he and Applicant focused
on the mitigating ci;cumstances in the case; which he identified as her young age, her mental |
health challenges, the fact that Applicant was the mother to another young child, and that
Applicant did not haye a criminal record prior to committing homicide by child abuse. He
testified that it was difficult to develop a defense centered on Applicant’s mental health because
she desired ‘t<.) plead guilty lin order to “get on with the case.” He testified he requested thét the
Department of Mental Health conduct a mental health evaluation, at which he discovered that
Applicant also had domestic issues in her family. He testified he thought that Applicant wanted
to‘ plead guilty in orde;r to protect a man who was living in the home at the time of the crime. He
testified he Iﬁentioqed these issues in mitigation during Applicant’s plea heariﬁg. He testified
Applicant did no’; want him to make an issue with the plea court that she had been sufferi;lg from
postpartum depreééién, and that he did not think he could force her to bring up the issue against -
her will. He testified he informed Applicant of the pbséible sentenées she. could receive, and that
the possible oﬁtcomes did not look promising for her.

‘Plea counsel testified he did not recall discussing with Applicant the possibility of an
appeal. He testified he did not discuss the possibility of an appeal before the plea hearing. He

testified he did not recall Applicant asking him after her plea hearing about appealing. He
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testified he received a phone call from Applicant’s mother after the plea hearing in which éhe’
asked about the options available to Applicant. He testified he discussed with the mother the‘
possiBility of appeal and discussed with her the possibility that Applicant could file an
application for post-convibtion félief. He testified that the phone céll may hgve been within the
ten-—déy appeal deadline. He téstiﬁed he did not consult with Applicant aboﬁf apbealing after the
plea hearing and did not believe that there were any grounds for an appée_ll. He testified _
Applicant’s atfitude with the plea hearing was tﬁat she ‘wanted to admit that she committed the
crime and expfesséd to pleé counsel her resignation that, “[W]hatever I get, I get.”
i On cross-examination, plea counsel téstiﬁed he informed the plea court that Applicant’s
\ mental health had been evaluated, that she haa mental health challenges, and that ‘he did not
doubt Applicaﬁt’é mental competency to stand trial. He testified he believed that the sentence
Applicant would receive after pleading guilty would be substantial because the evalu;atiqné
showed that Applicant was competent in light of the heinous nature of her crime. He testified :hé'
shared his concern about a potentially lengthy sentence to Applicant and that shé could
potentially be sentenced to life in prison.
On redirect, pleaf counsel téstiﬁed he consulted with Applicant about mitigating
-circumstances that cpuld apply in her case. He testified he entered into plea negotiétions with the
State, and was able to work out that Applicant would plead guilty to homicide by child abuse

rather than murder because it had a lower minimum sentence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has thoroughly reviewed the record in its entirety. Additionally, this Court

heard the testimony presented at the evidentiary hearing and was able to observe the witnesses,
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which allowed the Court to scrutinize their credibility. Set forth below are the relevant findings

of facts and conclusions of iaw as required pursuant to S.C. Code Ann. §17-27-80 (1985).
Applicant, like all other defendants, has a right to the assistance of effective counse'llas

provided by the Sixth Amendment to the United States Constitution. Strickland v. Wéshjnggon,

- 466 U.S. 668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008). Applicant has ‘the

burden of i)rovir}g the allegations in her post-conviction relief action and, when alleging that
counsel was constitutionally ineffective, she must prox;e that “counsel’s conduct so undermined
the proper functioning of the adversarial process that it cannot be relied upon as having produced
a just result.” Strickland, 466 U.S. at 686. In evaluating allegations of ineffect{vg assistance of |

counsel, the reviewing court applies the two-pronged test outlined in Strickland, at 668. First,

Applicant must prove that counsel’s performance was deficient. Id.; Cherry v. State, 300- S.C.
115, 117, 386 S.E.2d 624, 625 (1989). Under this prong, the court measﬁres an attornejr’s
perfonnanc\é by its “reasc')nable_ness. under prevailing professional noﬁns.” Cherry, 300 S.C.. at
117, 386 S.E.2d at 625 (quoting Strickland, at 690). The. proper measure of performance is

whether the attorney provided representation within the range of competence required in criminal

. cases. Butler v. State, 286 S.C.‘ 441, 442, 334 S.E.2d 813, 814 (1985). “Counsel is strongly
presumed to have rendered adequate assistance and made all significant decisions in the exercise
of reasonable professional judémen .? Id. (citing Strickland, at 690). Applicant must overcome
this presumption fo £eceive relief. Cherry, at 118, 386 S.E.2d at 625. Second, counsel’s deficient
performance must have prejudiced Petitioner such that “there is a reasonable probability that, but
~ for counsel.’s‘ unprofessional errors, the result of the proceeding would have been different.”

- Cherry, at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, Applicant must show

that there is a reasonable probability that, but for counsel’s alleged errors, she would not have
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pleaded guilty and would have insisted on going to trial. Hill v. Lo@khart, 474 U.S. 52 (1985).
The “prejudice prong ordinarily requires more than simply a defendant’s assertion thét but for
counsel’s deficient performance he would not have pled but would have gone to trial.” Stalk Stalk'v.
State, 383 S.C. 559, 563, 681 S. E.2d 592 595 (2009). |

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. A cout need» ﬂot
first determine whether coups_el’s performance was deficient before examining the prejudice
suffered by the defendant as a result of the alleged deficiencies. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, that course | should be
followed. Strickland, at 668 Moreover, Strickland does not requlre a findlng of ineffectiveness
merely for deviation from 'some rigid rule of representation. Rather, Stnckland requires the post—
- conviction relief applicant to prove “counsel made errors so serious that counsel was not
functioning és the ‘counse]’ guaranteed the defendant by the Sixth Améndment.” Id. at 6§7.
Therefore, the function of the post-convictién relief court is to determine if “in light of all the
'u_cirgl}rzl_sjancrc‘;s, the 1dent1ﬁed acts or omissions were outside the wide range of _professional
corﬂpétent assistance” required of a criminal defense attorney. Id. at 690.

“A guilty plea is a solemn, judicial admission of the truth of the charges agal;nstl an .

individual; thus, a criminal inmate’s right to contest the validity of such a plea is usually, but not

invariably, foreclosed.” Dalton v. State, 376 S.C. 130, 137, 654 S.E.2d 870, 874 (S.C. Ct. App.

2007) (citing Blackledgé v. Allison, 431 U:S. 63, 74 (1977)). “Indeed, where a thorough'

colloquy is conducted, courts must exercise caution in setting aside the guiltyA plea.” Garren v.
State, 423 S.C. 1, 12, 813 S.E.2d 704, 712 (2018); see Jamison v. State, 410 S.C. 456, 469-71,

765 S.E.2d 123, 129-30 (2014) (observing that “guilty plea[s] must be treated as final in the vast -
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o ‘ .
majority of cases” and instructing that caution must be exercised so as not to “undermine the

_.solemn nature of a guilty plea and the finality that generally attaches to a guilty plea”).

Based on this standard set foﬁh above, and the reasoning below, this Court finds
Applicant has failed to meet her requisite burden of éstablishin_g any - constitutional
ineffectiveness of counsel. The allegations are addressed fully below:

Applicant did not knowingly and voluntarily waive her right to direct appellate review of her
conviction and sentence. '

Applicant argues that she did not knowingly andA voluntarily waive her right to a direct
appeal. She admits that the plea court informed her that she had the right to appeal her cpnviction
and s_enfeﬁée, but claims that she informed plea counsel after the coﬁclusion of her piea hearing
that éhe desired to éppeal. Her testimony was that plea counsel did not address her req{lest for
more information about appeals and to appeal, despite the fact that she raised the issue with h1m
in person after the plea heariﬂg and by letter within the days following the plea hearing. Plea
counsel testified that he did not remember whether Applicant asked him abouf an appeai and
whether he_ received a letter\ﬁolm Applicant about appealing her sentence; however, he testified
~ he talked with Applicant’s mother shortly affer her plea heaﬁng about the topic.

Counsel has a constitutionally-imposed duty to consult with a defendant about an appeal
when there is reason to tﬁink either: (1) that a rational defendant would want to appeal or (2) that

this particular defendant reasonably demonstrated to counsel that he was interested in appealing.

Roe v. Flores-Ortega, 528 U.S. 470 (2000). In determining whether the duty attached, a post-
conviction relief court “must take into account all the information counsel knew or éh‘ould have
known.” Id. at 480 (citation omifted). When counsel has consulted with the defendant regarding

the right to appeal, “Counsel performs in a professionally unreasonable manner only by failing to

follow the defendant’s express instructions with respect to an appeal.” Id., at 478 (emphasis

055
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added). In order to establish he was prejudiced by counsel’s failure to file an appeal, Applicant

| » musi: éhow he would have appealed absent counsel’s deficient performance. See Id., ét 484.

In White v. State, 263 S.C. 110, 119, 108 S.E.2d 35, 39 (1974), the South Carollna
Supreme Court held that even though the post-conviction relief court may find that an applicant -

did not voluntarily and intelligently waive his right to appellate review of the conviction and

sentence, the PCR court does not have jurisdiction to grant a belateci appeal. However, where an
accused establishes in a post-conv1ct10n relief hearing that he was unconstltu'aonally depnved bf
his nght to a direct appeal, the Supreme Court, upon an appeal of the post-conviction relief
decision, will review the trial record and pass upon all issues properly raised and afgued as if the
direct appeal has been perfected. Id. at 119, 108 S.E.2d at 39-40. |

This Court finds Applicant has not demonstrated that she did not knowingly and
voluntarily waive her right to direct appellate review of her ;:onviction and sentence. Applicant
has failed to demonstrate that she reasonably demonstrated to plea rcounsei .that she was
interested in appealing. Plea couilsel’s testimony was that Applicant was highiy motivated to
plead guilty, }Jnd_e_r:st(_)_gg; that she could be .facing as much as a life Ase'ntence, and understood that
 the sentence imposed would likely be substantial due to the fact that her actions were heinous
and not excused by mental illness or incompetence. Applicant has failed to demonstrate that a
fatiqnal defendant in her situation would want to appeal because she pleaded guilfy to homicide
by chiid abuse in order to leave the ’piea court with the option to sentence her to a low;r
minimum senter:ce; that would have otherwise bee;n available. This allegation is denied and

dismissed with prejudice.
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Plea counsel was coh&titutionally ineffective for failing to present to the ple'a' court in
‘mitigation additional information about Applicant’s mental health challenges.

Applicant érg_ﬁes that plea counsel was constitutionally ineffective because He did not
present more informétion about her mental health issues to the plea court, which may have
helped' to ‘mitig‘ate}t'he sentence imp;)sed by' the céurt. |

A defense attorney has a duty to undertake reasonablé investigations or to make a
'decilsion that renders a particular investigation unnecessary. Strickland at 691. Thus, “[a]
criminal defenée attorney has the duty to conduct a reasonable investigation to discover all |
reasonably available mitigation evidence and all reasonably available evidence tenvding‘to rebut
any aggra&ating.evidence introduced by the State.” McKnight v. State, 378 S.C. 33, 46, 661 |
S.E.2d 354, 360 (2008). A defense attorney’s “[f]ailure to conduct an indeﬁerident investigation
does not constitute ineffective assistance of counsel when the allegation is supported only by

mere speculation as to the result.” Moorehead v. State, 329 STC. 329, 334, 496 S.E.2d 415, 417

(1998) (citing Kibler v. State, 267 S.C. 250, 227 S.E.2d 199 (1976)). An applicant alléging that

his attorney failed to prepare for the case must show how additional preparation would have

77 resulted in'adifferent outcome. Skeen v. State, 325 S.C. 210, 214, 481 S.E.2d 129, 132 (1997).

Moreover, counsel’s decision not to investigate should be assessed for reasonableness under all

the circumstances with heavy deference to counsel’s judgment. Simpson v. Moore, 367 S.C. 587,

597, 627 S.E.2d 701, 706 (2006). “[A] court deciding an actual ineffectiveness claim must judge
the reasonableness of counsel’s challenged conduct on the facts of the particular case, viewed as

of the time of counsel’s conduct.” Id. at 690; Bagwell v. State, 410 S.C. 259,-265, 763 S.E.2d

630, 633-34 (S.C. Ct. App. 2014).
At the plea hearing; Applicant affirmed to the plea court that there was anything further

she wished plea counsel would do that he had not done, and affirmed that plea counsel had done
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all that she asked of him. Plea Transcript 8, 10-11. The State informed the piea court that the
Department of Mental Health had evaluated Applicant and concluded that she was cornpetent to
stand trial, understood the difference from right and wrong, and had the ability to coniform her
conduct to the requirements of law at the time of the crime, despite noting that Applicant had a
hlstory of mental health treatment for depression and adJustment disorder. Plea Transcnpt 13-14.
Plea counsel mformed the court that he agreed wrth those assessments. Plea Transcrlpt 14. Plea
counsel 1nformed the plea court that he did not doubt Apphcant’s competency to stand tr1a1 but
noted that she had a h1story of mental disorders, including depression. Plea Transcrlpt 17-18.
Plea counsel expla;n'ed to the plea court that Applicant had a “questionable” home environment
" and had dropped out of school at a young aée. Plea Transcript 20. Before issuing its sentence, the
plea court noted that Applicant has psychological issues. Plea Transcript 23. In issuing its_
sentence, the plea court also recommended the Department of Corrections conduct a mental
health evaluation of Applicant. Plea Transcript 24.
Based upon the transcript from Applicant’s plea hearing and the testirnony present by the
‘_w1tne§~se§_ at ﬂ}e PCR hearing, this Court fmds_A‘_pplicant h.as:failed, to show any deﬁciency in
plea counsel’s performance with respect to mitigation at her plea hearing. The record -shows that
plea counsel made it clear to the plea court that Applicant had mental or emotional issues, among
other problems, that snggested she was worthy of mercy in sentencing. It is difficult for this
Court to see, in light of the statements of plea counsel and the State to the plea court, how it
could have been any clearer to the pleaicourt that Applicant was beset by troubles when she
suffocated her newborn by placing him in a toilet and garbage can. Furthermore, Applicant has

failed to show that there was any further information that should have been presented to the plea

court.
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- This Court finds Applicant has failed to demonstrate that plea counsel’s performance
with réspeét to mitigation affectéd her decision to plead guilty rather than proceeding to trial.
Applicant did not testify that she wanted a trial but was forced fo plead guilty due to some failure
on the part of plea counsel. On the contrary, plea counsel’s undisputed testimony shbwed thf;.t
Applicant desired to plead guilty throughout her criminal case. Applicant has failed to explain
the béneﬁft that would hé"vé been gained had plea counsel made some additional statementbdu.r_ing
the pleé heaﬁng about Applicant’s menfal health troubles. |

This Court finds Apblicant has failed to show that piea counsel was constitutionélly
ineffective for failing to supply the plea court with more information in‘ mitigatioﬁ during her
plea hearing because she has not shown any deficiency in counsel’s perfofr_nance and resulting
prejudice. This claim is denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds Applicant has not established any
- constitutional violations or deprivations that would require this Court to grant her application fbr
This Court notes Applicant must file and serve a notice of appeal within thirty days from

the receipt of this Order by counsel of record to secure the appropriate appellate review. See

Rule 203 and 243, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has a
right to appellate counsel’s assistance in seeking review of the denial of post-conviction relief.
Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-conviction

relief counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Applicant is
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directed to South Carolina Appellate Court Rule 243 for appropnate procedures for appeal

ITIS THEREFORE ORDERED

1 This apphcatlon for post-conv1ct10n relief is denied and dismissed with

prejudlce and
2. Apphcant shall remaln in the custody of the State within the South’

Carolina Department of Corrections.

ANDITIS SO ORDERED this /5 dayof_ Maveh ,2020.

e 4

R’ Scott Sprouse
Chief Judge for Administrative Purposes
Tenth Judicial Circuit

2~ (; __» South Carolina |
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