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QUESTIONS PRESENTED

1. Did the Court of Appeals err in finding that the trial judge properly exercised his
discretion in admitting the testimony of Witness B as evidence of a common scheme or
plan pursuant to Rule 404(b), SCRE, and State v. Wallace, 384 S.C. 428, 683 S.E.2d 275
(2009), when the judge made no specific findings as to any purported similarities
between Witness B’s testimony and the prosecuting witness, Witness A’s testimony, the
record reflects that the dissimilarities outweighed the similarities and the probative value
of Witness B’s testimony was substantially outweighed by the danger of unfair prejudice?

" 2. Did the Court of Appeals err in declining to recognize that the Wallace similarities
analysis used by the trial judge is inconsistent with the traditional interpretation of Rule
404(b), SCRE, and State v. Lyle, 125 S.C. 406, 118 S.E.2d 803 (1923), and failing to find
that the testimony of Witness B should have been excluded pursuant to Lyle and Rule
404(b)? '



STATEMENT OF THE CASE

| In October of 2002, Petitioner, Guadalupe Guzman Morales, was arrested for two counts
of criminal sexual conduct with a minor second degree and one couﬂt of attempted criminal
s‘exﬁal_ conduct With a minor second deéree, arresf warrants #H-067093, 94, 95. In 2016,
fourteen years later, the Lancaster County.Grand Jury indiéfed Petitioner for criminal sexual
conduct with a minor first degree, criminal sexﬁal conduct with a minor second degree and
assault with intent tp commit criminal sexual conduct with a minor, indictments #2016-GS-29—
559, 564, 565. On May 26, 2017, Petitioner appeared before the Honorable Brian Gibbons and
moved to quash the indictment based on pre-indictment delay as a due process violatior. (R.pp.
1- 74). Ned Gregory repres'ented Petitioner. Megan Burchétead with the South Caroliné
Attorney General Office repfeseﬁted the State. The .State argued that Petitioner had been indicted B
in 2003, but the indictments were not available because of a fire in the Lancaster Courthouse in

2008. (R. p. 6,lline 6 — p. 7, lines 1-25).  Judge Gibbons denied the motion to quash the

indictment and instead trgated the motion as a speedy trial. motion.] Judge Gibbons did not
‘dismiss the .indictment for violation of Petitioner’s speedy trial rights but scheduled the trial for
August 21, 2017. (R. pp. 68-74).

On August _2'1, 2017, Petitioner proceeded to juryl trial beflorer the Honorable Roger E.
-HendersonA.. Ned Gregory again represented Petitioner. Megan Burchstead and Joel. Kazak
represented thev State. The jury returned. Qerd_icts of guilty as .indicted. Judge Hep_derson
senténced Petitioner to thirty (30) years for crinﬁnai sexual éopduct first degfee, ten (10) years
consecutive for assault with intent to commit criminal sexual conduct with a minor and ten (10) ‘

years concurrent for criminal sexual conduct with a minor second degree. A timely notice of

1 Counsel for Petitioner stated that he did not want a speedy trial (R p. 63, lines 7-16). This -
issue may need to be raised in post-conviction relief.
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intent to appeal was served on August 25, 2017. The direct appeal was perfected and on January

8, 2020, the South Carolina Court of Appeals filed an unpublished opinion affirming the

convictions and sentence. - Sta;é v. Morales, Op. No. 2020—UP71796'- (S.C. Ct.App. filed January -
8, 2020). A timely petition for rehearing was filed on J anuary 23, 2020. The petition for

. rehearing was denied on February 20, 2020. This petition for writ of certiorari follows.



REASON WHY CERTIORARI SHOULD BE GRANTED
This Court should grant the petition for writ of certiorari in order to address the
inconsistency between the Wallace similarity analysis and the traditional interpfetation of Rule

404(b) and Lyle and then overrule Wallace.



ARGUMENTS

1 The Court of Appeals erred in finding that the trial Judge properly exercised his
discretion in admitting the testimony of Witness B as evidence of a common scheme
or plan pursuant to Rule 404(b), SCRE, and State v. Wallace, 384 S.C. 428, 683
S.E.2d 275 (2009), when the judge made no specific findings as to any purported
similarities between Witness B’s testimony and the prosecuting witness, Witness A’s
testimony, the record reflects that the dissimilarities outweighed the similarities and
‘the probative value of Witness B’s testimony was substantially outweighed by the
danger of unfair prejudice.

Between December of 1999 to September of 2001, Witness A, her sister, Witness B, and
aﬁother younger sister lived with. their mother and Petitioner. During this time Witness A
believed that Petitioner was her biological father but was later told he was not.. (R. p. 139,
lines 6-19). Witness B also believed that Petitidner was Her father but at the time of triai it was
unclear if Petitioner is Witness B’s biological father. (R. p. 274, line 21 —p. 275, lines 1-25). At
the time of trial in ‘2017, fifteen yearé after ‘arrest warrants issued, Witness A was twenty-eight
years of age. (R. p. 136, lines 10-11). . At»the time of trial Witness B was twenty- five years of
age. (R. p. 267, lines 15-16).

At trial Witneés A testified that in 2002, when she was thirtéen years of age, she went to -
live with her uncle and his girlfriend and his two daughters because her mother “kicked her out
of the house;” (R. p. 137, lines 7-11; p. 159, lines 14-21). Witness A testified that after living
with her uncle for about a month, upon questioning by the uncle’s girlfriend Michelle, she told
Michelle that Petitioner had been touching her. (R. p. 151, line 4- p. 152, lines 1-2). As a result
of the disclosure by Witness A, the maternal grandmother questioned Witness B and the younger
sister. (R. p. 272, lines 15-18). Upon questioning by ’the maternal grandmother, Witness B told
“what happened.” (R. p. 272, lines 11-18). At trial Witness B admitted that she later recanted

the accusation against Petitioner. (R. p. 273, lines 17-19).



On July 26, 2017, prior to trial, the State moved before Judge Henderson for.a conditional -
' ruling on the admission of testimony from Witness‘_B, during the trial for charges involving
Witness A. (R. pp.76-'1 14). The State argued that the testimony from Witness B should be
admitted as the comnion scherhe or plan exception contained in Rule 404(b). (R. p- 81, lines 8-
19). Witness B testified that Petitioner touched her sexuaily on three different occasions. R. p.
91, line 20- p. 92, linés 1-12). " Witness A did not testify at the hearing. After Witness B
testified, the rState arguéd that Witness B’s testimony was admissible pursuant to M

Wallace, 384 S.C. 428,.683 S.E.2d 275 (2009); State v. Hallman, 298 S.C. 172, 379 S.E.2d 115

(1989); State v. McClellan, 283 S.C. 389, 323 S.E.2d 772 (1984); State v. Blanton, 316 S.C. 31,

33, 446 S.E.2d 438, 439 (Ct. App. 1994); State v. Adams, 332 S.C. 139, 143, 504 S.E.2d 124,

126 (Ct. App. 1998) and State v. Henry, 313 S.C. 106, 108-09, 432 S.E.2d 489, 491 (Ct. App.

1993). (R. pp. 101 - IQS). The State argued that there were strong similarities between Witness
B’s testimony and the testimony the State expected from Witness A at trial. (R. p. 105, lines 15-
25). Counsel for Petitioner _arguéd that Rule 404(b) prohibited admission of the testimony from
Witness B and cited.State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). (R. p. 106, lines 5-15).
The attorney for the State replied, “I don’t believe I actually printed Lyle. We’ve all heard Lyle
SO mﬁch and to.be candid I haven’t read it in awhile.” (R. p. 106, lines 16-18).

The judge ruled, “Again it. is a conditional ruling but at this point in time I find that it
. would follow the guidelines set forth in Lyle’s [sic] and the otheir cases that have come since
then. So, therefore, at least at this point, I Would find it to could be admissiblé as common
scheme or plan.” (R. p. 113, lines 15-21). It is unclear how the judge concluded that the
testimony from Witness B was admissible as common scheme or plan without hearing the

testimony from Witness A.



After Witnéss A testiﬁed. at trial, the State sought a final ruling on the adnﬁssion of
testimony from Witness B. (R. p. 211, line 21 — p. 212, 213, lines 1-2). The State argued that
the similarities outweighed the dissimilarities. (R. p. 212, lines 17-21). Petitioner objected to tﬁe
téstimony from Witness B. .(R. p 213, lines 4-21). The judgé ruled, “Oléay. Weli, I heard the
testimény. I heard .the téStimony from Witness B at the heafing in Ches_terfield and now that I’'ve
heafd Witness A’s testimony, everything else 'asidé their testimony does have a number of
simile_xritiés and I do find that thé similarities outweigh the dissimilarities and taking their |
testimony would tend to show a common scheme or plan by Mr. Morales.” (R. p. 213, line 22 —
p. 214, lines 1-5). The judge ajllowed‘Witness,B’s testimony. (R. p. 214, lines 9-12). The'trial
judge erred. The judge failed to make specific findings about Ahow the testimony from Witncss
B was similar to the testimony from Witness A. ;I‘he record reﬁects that the dissimilarities
Between Witness B’s testimony and Witness A’s testimony outweighed the similarities and the
prejudicial effect of the testimony substéntially outweighed its probativé value.

In State v. Lyle, 125 S.C. 406, 118 S.E. 803, 811 (1923), the South Carolina Su‘preme

Court wrote:

A plan or system common to other crimes was not an essential ingredient of the
crime charged. Whether such crime was committed as part of a common plan or
system was wholly immaterial, unless proof of such system would serve to
identify the defendant as the perpetrator.of the particular crime charged or was

necessary to establish the element of criminal intent. Proof of a common plan or
system, therefore, in this connection is merely an evidential means to the end of
proving identity or guilty intent, and involves the establishment of such a visible
connection between the extraneous crimes and the crime charged as will make
evidence of one logically tend to prove the other as charged. If, as we have seen,
no such connection was shown to exist between the separate Georgia offenses and
the Aiken crime as would constitute them practically “a continuous transaction”
(State v. Weldon, 39 S. C. 321, 17 S. E. 688, 24 L. R. A. 126), or as would
otherwise render this evidence relevant to prove identity, and if, as:we have held,
the evidence was not competent on the question of intent, it follows that it was not
admissible merely to show plan or system. See Shaffner v. Com., 72 Pa. 63, 13




Am. Rep. 651, State v. Kenny, supra, and full discussion by Justice Werner in
People v. Molineux, supra. '

‘Rule 404(b) provides that, “Evidence of other crimes, wrongs, or‘acts is not admissible to
prove the character of a perso;l in order to show action in conformity therewith. It may, hoWever,
be admissible to show motive, identity, the existenpe_of a commoh .scheme or plan; the absence
of mistake or accident, or intent.” O\}er time two differeﬁt approaches emerged in terms of

analyzing the admissibility of prior bad acts as a common scheme or plan. See State v. Wallace,

364 S.C. 130, 139, 611 S.E.2d 332, 337, n. #2 (Ct. App. 2005)’,m 384 S.C. 428, 683 S.E.2d
275 (2009). The first épproach adhered 'to 'fhe traditional requiremen.t- of a connection between
the charged crime gnd the prior Bad act, as discussed in Lyle. The second approz-lch focused on.
the close degree of similarity between the charged crime and the prior bad act. In _V\Qllla@, thé
South Carolina Supreme Court wrote, “When determining whether evidence is admissible as
common séheme or plan, the trial court must arial)‘lze the similarities and dissimilarities between

the crime charged and the bad act evidence to determine whether there is a close degree of

. similarity. State v. Parker, 315 S.C. 230, 433 S.E2d 831 (1993). When the similarities outweigh
the dissimilarities, the bad act evidence is admissible under Rule 404(b).” 384 S.C. at 433, 683
S.E.2d at 277-78. The Court then went on to write:

Although not a complete list, in this type of case, the trial court should consider
the following factors when determining whether there is a close degree of
similarity between the bad act and the crime charged: (1) the age of the victims
when - the abuse occurred; (2) the relationship between the victims and the
perpetrator; (3) the location where the abuse occurred; (4) the use of coercion or
threats; and (5) the manner of the occurrence, for example, the type of
sexual battery. See State . v. Hallman, 298 S.C. 172, 379 S.E.2d 115 (1989)
(evidence admissible as common scheme or plan where all victims were foster
_ children of similar age and the types of sexual batteries were: similar); State v.
McClellan, 283 S.C. 389, 323 S.E.2d 772 (1984) (evidence admissible as
common scheme or plan where both victims were defendant's daughters, were the
same age at time of the initial attack, and defendant gave same explanation for his




actions). We emphasize that these factors are set out merely for guidance-and that

other factors may be relevant in weighirig the similarities and the dissimilarities

betvyeen the crime charged and the bad act evidence.

Wallace, 384 S.C. at-435—34, 683 S.E.2d at 278. The Wallace decision appears to have veered - -
away from the traditional connection analysis in Lyle and carved out an exception for sexual
abuse cases, as will be discussed fufther in issue.two. . Pﬁrsuant to a Wallace analysis, the trial
judge abused“his discretiqn in allowing the testimony of Witness B because the similarities did
ﬁot outweigh the dissimilarities. |
Testl;mon_y of Witness B.

During the‘pre-trial hearing on July 26, 2017, Witness B ‘testified that beginning wheﬁ
she Was three years old until the third grade Petitioner touched her in a sexual way three times.
(R. p. 88, lines 1-10). She testified that the-incidents t‘ook place inside the home. -(R. p 92, lines- -
13-25). Witness B testified that the touching stopped when she was in-the third grade. (R.p. 89,
lines 19-23). According to Witness B, the last time it happened.she was uﬁable to sieép and

' Petitioner told her to come in the room with him and watch television. (R.'p. 86; lines 11-18).
Witness B testified that while they were laying down on. the bed he pulled -her pants and
underwear down and she felt his penis touch her butt. (R. p. 86, liné,,23.— p- 87, lines 1-14).
WitnesAs B teséified that her sisters .were asleep in another room. (R. p. 88.,- lines 21-24).

. According to Witness B,‘ her mother was working Wheh the incident took place. - (R. p. 89, lines

3-10). |

- Witness B testified that the other two times she was -sittiin-gvon Petitioner’s. lap and he

would put his hands down her pants but tﬁere was no digital pen;atration. (R. p. 87, lines 15-25).

She testified that when these othept'wo incidents occurred her‘si.sters- were home but in a different

room. She testified that her mother was not homé. (R. p.'88,line 25--p. 89, lines 1-18). Later, -
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when Witness B was in the fifth grade, her grandmother questioned her, after Witness A alleged .
abuse, and Witness B disclosed the incidents to her grandmothe-f.- (R. p. 91, lines 1-15). .
Testimony of Witness A. : : : : R
At trial Witness A testified that when she was four Petitioner rubbed his grqin area
against ﬁer groin area .on the outside .of her clothing. (R..p. 143, line 23 — p.-144, lines 1-.14).
. Witness A testified that when she was in first grade digital penetration took place.on a daily
basis. (R. p. .1"45,-_.1.ines 12-19). She said the digital penetration took pla;:e maihly at homé but
- also in the car énd at the river. (R. p. 145, lines 20-23). Witness A testified that her mom was -
usually not home when the>touchir_1g took place and if she was home she.was in the shower. (R.
p. 146, lines 2-5). Sometimes her sistérs would be at home and other times they would not be at
home.- (R. p. 146, lines 6-9).
| Witﬁess A testified that Petitioner had intercourse with her on her eleventh birthday in tﬁe :
N ,
bedroom Petitioner shared with Witness A’s mother. (R. p. 140, line 17.';vp. 141, 142, lines 1-
18). According to Witness A, the.whole family was- going to Carowinds for her birthday and
Petitioner threatened not to take themv‘to‘ Carowinds unless she got in bed with him. (R.p. 141, :
line 2 — p. 142, lines 1-2). Witness A testified that at the time her sisters were- getting ready in -
the room they shared and her mother was in the showgr. (R. p: 142, lines 11-14). According to
witness A, Petitioner continued to have sex with her after her eleventh birthday.— “(R: p. 142, lines
17-19).
Wi'tness A testified that Petitioner had sex with her.in her room in the summer- after she
' turned eleVen; (R. p. 148, line 15 — p. 149, linés 1-3). Witness A testified that, at the time,- she
was in trouble, confined to her room and her mom had: taken her sistersl to Walmart. -(R. p. 148,

lines 15-21). Witness A also testified that one time when she-wasat home from school because
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she was sick Petitiongr asked her to.lie on the couch-with him. and .he, put his hands dewn her -
pants. (R. p. 149, lines 9-25). . 'According to Witness A, Petitioner told her that if she told her
mother, her mother would kill her. (R. p. 150, lines 16-19).

Dissimilarities outweigh similarities.

While the trial judge failed to make specific findings. as,_,tq similarities, the record reflects
that the allegations made by Witness B were subst/antially. different from the allegations-made by
Witness A. ’fhe three instances of sexual fouching». alleged by- Witness_ B never progressed to
digital penetfation and always took place‘ in thé h.()me. Witness A alleged digital penetration on
~ an almost daily basis that progressed to instances of sexual intercourse;..T,he incidents took place
mainly in the home but__:_élso in the car and-at the river. - Viewing the factors listed in M,'
whil¢ both witnesses allege the abuse beéan when they were young, three or four years old,
Witness B testified that thé abuse ended when she was in the third,gradc.~ -Witness A. testified.
that the abuse continued after her eleveﬁth birthday., -Petitioner was a father figure to both, but
the type of alleged abuse was different. A'_I{‘hc‘locationvs vyc,:_rcji_fferent; ,_Whﬂ_e_the: State argued
that Petitioner used éoercion in-the form of his role as a father figure; (R. p 103, lines 8-15), only
witness A testified about é threat. Witness B testified that her mother wés not __homé during the
three alleged instances bﬁt Witness A testified that her mother was in the shower during at least

one of the allegéd incidents. L el e el L

The present case is distinguished from Wallace. In Wallace both the prosecuting witness
and the Lyle witness Wefe stepdaughters. o»f Wallace, _thc‘abu—sg began around the same time with
the fondling of breasts, the abuse of both occurred in the family home when the mother was not
home and Wallace admonished both not to tell. as noﬁ;dy would believe-them. The degree of

similarity present in Wallace is not present in this.case. . - R
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The present case is also distinguished from State v. Hallman, 298 S.C. 172, 379 S.E.2d

115 (1989). In Hallman the extent of the abuse of the prosecuting witness was greater than that-
'of' the i_yl_e witnesses, as in the present case, but the type of abuse in Hallman was similar for all,
starting with mlibing outside of the clothes, digital penetration and forcing the witnesses to rub
his penis. In the present case the type of abuse alleged by Witness B was limited to sexual
_touching with no digital penetration and no intercourse as alleged by Witness A.

The present case is also distinguished from State v. McCl‘eilan 283 S.C. 389, 323 S.E.2d

772 (1984). In McClellan three daughters testified that beginning on their twelfth birthday their
father would come into their bedroom at night, wake one of them and take her to his bedroom
where he would éxplain the Biblical verse that children are to “Honor thy Father” and he would
explain that he was teaching them how to be witli their husbands. ‘i\Io such similarity exists in

the present case.

The case is also distinguished from State v. Blanton, 316 S.C. 31, 33, 446 S.E.2d 438,

439 (Ct. App. 1994), wheté the South Carolina Court of Appeals wrote, “All three of the female
victims were approximately the same age. Each was subjected to requests botli for the
performance of ‘cunnilingus and fellatio. All of the' alleged activities took place ‘in Blanton's -
house or his vehicle. In each instance, Biainton'took advantage Q}f his;,relationship with the victim
for his sexual gratiﬁcation. The prior acts were sufficiently similar to the charged offense to be

admissible.” Unliké in Blanton, the type of and location of the abuse allegeciin the present case

A

is different. -

The present case is distinguished from State v. Adams, 332 S.C. 139, 143, 504 S.E.2d

124, 126 (Ct. App. 1998), where the Court of Appeals wrote:

Here, Adams used his relationship as stepfather to control the girls; the girls were
approximately the same age; the attacks began in the back-yard hammock; both
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girls were molested in Adams's truck; both girls were forced to place their hands
on Adams's genitals while in his truck; Adams picked locks to both girls'
bedrooms to watch them change clothes; Adams entered the bathroom while both
girls were showering and pulled the shower curtain aside while they were bathing;
Adams offered to show both girls a pornographic videotape; Adams repeatedly
asked both girls when they could have sex; and, to control both girls from

~ disclosing his abuse, Adams threatened both girls with the same line: “If you tell,
you'll go down with me.’

Again, the Sitnilaritie;s present in Adams are not present in this case.
In State v. Henry, 313 S.C. 106, 108-09, 432 S.E.2d 489, 491 (Ct. App. 1993), the South

Carolina Court of Appeals wrote:

We hold that the testimony of thé oldest step-daughter, Nayenda, is clearly
admissible under Lyle. Both Jenne and Nayenda experienced similar acts of abuse
from the defendant which occurred in the same places and during the same time
frame. We hold that the probative value of Nayenda's testimony substantially
outweighs any danger of unfair prejudice. Thus, her testimony falls within
the Lyle common scheme exception. -

The testimony of the youngest step-daughter, Tenita, is a much closer question.
Tenita was not subjected to the alleged abusive conduct to the extent of her
sisters. The crimes committed on Jenne and Tenita are not “so related to each
other that proof of one tends to establish: the other.” State v. Wilson, 274 S.C.
635, 637, 266 S.E.2d 426, 427 (1980), citing State v. Lyle, 125 S.C. 406, 118 S.E.
803 (1923). There must be a connection between the crime charged and the prior
bad act or the accused should be given the benefit of the doubt. State v.
Rivers, 273 S.C. 75, 254 S.E.2d 299 (1979). Accordingly, we hold that Tenita's
testimony should be excluded to prevent undue prejudice. .

The t_esti'moﬁy of Witness B in the present case is analogous to the testimony of th¢ youngest
h stepfdaught_er in Henry and should have been excluded. Witneés B was not subjected to the
alleged abusive conduct to the extent of .hér sister, just as the younger sister in Henry, and the
alleged crimes committed on bbth witnesses are not so related to each other that proof of ‘one
tends to establish the other. While Henry was decided prior to Wallace, and used a connection
analysis ‘rather than é similarities analysis; undef either analysis the testimony should be

excluded as the similarities do not outweigh the dissimilarities and there was no connection
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- between the alleged incidents. Witnéss B’s testimohy was inadmis.sible propensity evidence
and the admission of the testimony was not harmless.

Even if the f)rior bad act evidénce is clear and convincing2 and falls within
a Lyle exception, the trial judge must exclude it if its pfobétive value is substantially outweighed

by the danger of unfair prejudice to the defendant. State v. Tutton, 354 S.C. 319, 325, 580

S.E.2d 186, 189 (Ct. App. 2003). Rule 403, SCRE provides that, “[a]lthough relevant, evidence
may be excluded if its probative value is substantially outweighed by the danger of unfair

- prejudice.” In Old Chief v. United States, 519 U.S. 172, 180, 117 S. Ct. 644, 6.50, 136 L. Ed. 2d

574 (1997) the Court defined unfair prejudice writing:

The term “unfair prejudice,” as to a criminal defendant, speaks to the capacity of
some concededly relevant evidence to lure the factfinder into declaring guilt on a
ground different from proof specific to the offense charged. See generally 1 J.

- Weinstein, M. Berger, & J. McLaughlin, Weinstein's Evidence { 403[03] (1996)
(discussing the meaning of “unfair prejudice” under Rule 403). So, the Committee
Notes to Rule 403 explain, “ ‘Unfair prejudice’ within its context means an undue
tendency to suggest decision on an improper basis, commonly, though not
necessarily, an emotional one.” Advisory Committee's Notes on Fed. Rule Evid.
403, 28 U.S.C.App., p- 360. ‘

In the present case, the testimony from Witness B did not meet the sinﬁlaritiés test of
Wallace and should have been exclﬁded. Alternatively, the testimony silould have been
excluded because the probative value is substantially Aoutweighed by the danger of unfair
prejudice. | -

In affirming the convictions this Court wrote:

The trial court properly exercised its discretion in admitting the disputed
evidence. State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006) ("The

2 An argument was not made at trial that Witness B’s testimony did not meet the clear and
convincing standard required for uncharged conduct although Witness B at one point recanted
the allegations. ' :
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admission of evidence is within the discretion of the trial court and will not be
reversed absent an abuse of discretion."); id. ("An abuse of discretion occurs
when the conclusions of the trial court either lack evidentiary support or are
controlled by an error of law."); Rule 404(b), SCRE ("Evidence of other crimes,
wrongs, or acts is not admissible to prove the character of a person in order to
show action in conformity therewith. It may, however, be admissible to show
motive, identity, the existence of a common scheme or plan, the absence of
mistake or accident, or intent."); Wallace, 384 S.C. at 433-34, 683 S.E.2d at 277-
78 ("Rule 404(b) allows the admission of evidence of a common scheme or plan.
Such evidence is relevant because proof of one is strong proof of the other. When
determining whether evidence is admissible as common scheme or plan, the trial
court must analyze the similarities and dissimilarities between the crime charged
and the bad act evidence to determine whether there is a close degree of similarity
. ... When the similarities outweigh the dissimilarities, the bad act evidence is
admissible under Rule 404(b). Although not a complete list, in this type of case,
the trial court should consider the -following factors when determining whether
there is a close degree of similarity between the bad act and the crime charged: (1)
the age of the victims when the abuse occurred; (2) the relationship between the
victims and the perpetrator; (3) the location where the abuse occurred; (4) the use
of coercion or threats; and (5) the manner of the occurrence, for example, the type
of sexual battery."); Rule 403, SCRE ("Although relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair
prejudice . . . ."). ' '

State v. Morales, Op. No. 2020-UP-01 (S.C. Ct.App. Filed January 8, 2020).

The Court of Appeals erred in finding that the trial judge properly exercised his discretion

in admitting the testimony of Witness B as evidence of a common scheme or plan pursuant to

Rule 404(b), SCRE, and State v. Wallace, 384 S.C. 428, 683 S.E.2d 275 (2009), when the judge
made no speciﬁc; findings as to any purported similarities between Witness B’s testimony and the
prosecuting witness, Witness A’s te_stimdny, the record reflects .that the dissimilarities
outweighed the similariti?:s and the probative value of Witness B’é testimony was substantially
outweighedby} the danger of unlfair prejudice. The trial judge abused his discretion in failing to
specifically consider the factors listed in Wallace and included the opinion by the Court of
Api)eals. Additionally, the trial judge’s general r‘uling that, “Well, I heard the testimony. I heard
- the testimony from Witness B at the hearing in Ches'terfield and now that I’ve heard Witness A’s

testimony, everything else aside their testimony does have a number of similarities and I do find

16



.that the similariﬁes oﬁt;;veigh the dissimilarities and taking their testimofly would tend to show a-
common scheme 6r plan by Mr. Morales.”. (R. p- 213, line 22 — p. 214, lines 1—5), is not
- supported by the record. In reviewing a triai court's ruliﬁg on the admissibility of evidence,
appellate courts recognize that the trial judge has considerable latitude in this reglard and will not

disturb such -rulings absent a prejudicial abuse of discretion: State v. Whifner, 399 S.C. 547, 557,

732 S.E.2d 861, 866 (2012); State v. Clasby, 385 S.C. 148, 154, 682 S.E.2d 892, 895 (2009).
" “An abuse of discretion occurs when the trial couﬁ's ruling is based on an error of law or, when
_ grounded in faqtual conclusions, is Withéut evidentiary s_upport.” Whitner, 399 SC at 557, 732
-S.E.2d at 866. The trial judge abu-sed his discretion in admitting the testimony of Wit‘:ness B.

The errof is not harmless.

2. 'The Court of Appeals erred in declining to recognize that the Wallace similarities
analysis used by the trial judge is inconsistent with the traditional interpretation of
Rule 404(b), SCRE, and State v. Lyle, 125 S.C. 406, 118 S.E.2d 803 (1923), and
failing to find that the testimony of Wltness B should have been excluded pursuant
to Lyle and Rule 404(b). ‘

| The judge allowed the te;stimoriy from Witness B stating, “Qkay. Well, I heard the
testimonj T heard the testimony from Witness B at fhe hearing in Chésterfield and now that I’ve
heard Witnesé A’s testimony, everything else aside their testimony does have a number of'
sirrﬁlarities and I ao fiﬁd fhat the similarities outweigh the dissimilarities‘ and taking their
- testimony would tend to show a common scheme or plan by Mr. Morales.” (R. p. 213, line 22 —
p. 214, lines 1-5). The similarities analysis used by the trial judge in the pre;en't case derives
from the Wallace casé.' The Wallace similarities analysis for sexual abuse cases, however, is

N contrary to Lyle and Rule 404, SCRE, a rule of exclusion that only provides for limited
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exceptions as provided in Rule 404(b). The testimony of Witness B should have been excluded
pursuant to Lyle and Rule 404(b), SCRE.
The dissent in Wallace wrote:

I respectfully dissent. In my opinion, our cases holding that evidence of other acts
of sexual misconduct is -admissible in a trial for criminal sexual conduct with a
minor as a “common scheme or plan” under Rule 404(b), SCRE, have, in effect,
created an exception to the rule's exclusion of propensity evidence. Compare,
e.g. Vogel v. State, 315 Md. 458, 554 A.2d 1231 (Ct.App.1989). We have
repeatedly held in non-sexual offense cases that, “the mere presence of similarity
only serves to enhance the potential for prejudice,” State v. Tuffour, 364 S.C. 497,
613 S.E.2d 814 (Ct.App.2005) vacated on other grounds 371 S.C. 511, 641
S.E.2d 24 (2007) internal citations .omitted, yet under the majority's view,
similarity is the touchstone of admissibility in child sexual offense cases. In my
view, if we are to permit the admission of propensity evidence in these types of
cases, then we should propose a new rule of evidence, and encourage public
comment. See e.g. Rules 413 and 414, Fed.R.Evid.; Rule 404(c), Az. R. Evid. In
light of the controversy engendered by these rules in other jurisdictions, I believe
that thorough scrutiny is warranted. '

Wallacé, 384 S.C. at 435-36, 683 S.E.2d at 279.

Recently, in a concurring opinion in State v. Perez, 423 S.C. 491, 816 S.E.2d 550, 556~

57 (2018), the Court wrote:

Accordingly, I would overrule Wallace and restore the common scheme or plan
exception in sexual misconduct cases to its original purpose as articulated -
in Lyle whereby proof of a common plan or system requires “the establishment of ‘
such a visible connection between the extraneous crimes and the crime charged as

- will make evidence of one logically tend to prove the other as charged.” Just as
mere similarities between the prior bad act and the crime charged would be
insufficient in the case of all other crimes, it should likewise be insufficient when
sexual misconduct is involved.

As noted by the Wallace dissent, the similarities analysis for the admission of prior bad
act evidence in sexual abuse cases is impossible to reconcile with the traditional Lyle connection

analysis used in non-sexual abuse cases. For exarhple, in State v. Timmons, 327 S.C. 48, 52, 488
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S.E.2d 323, 325 (1997), a murder, armed robbery case, the South Carolina Supreme Court found
that prior robberies were inadmissible and wrote:

In the case of the common scheme or plan exception under Lyle, a close degree
of similarity or connection between the prior bad act and the crime is
necessary. State v. Parker, 315 S.C. 230, 433 S.E.2d 831 (1993). See also State v.
Douglas, 302 S.C. 508, 397 S.E.2d 98 (1990). The connection between the prior
bad act and the crime must be more than just a general similarity. State v.
Stokes, 279 S.C. 191, 304 S.E.2d 814 (1983). A common scheme or plan
concerns more than the commission of two similar crimes; some connection
between the crimes is necessary. Id.

While the Court in Timmons discussed similarities, the Court relied on the traditional

connection analysis of Lyle as noted above. See-also State v. Fletcher, 379 S.C. 17, 23, 664

S.E.2d 480, 483 (2008) (Homicide by child abuse case - “Under Rﬁle 404(b), SCRE, evidence of
other crimes, wrongs, or acts is generally not admissible to prove the defendant's guilt for the
crime charged Such evidence is, however' admissible to show motive, 1dent1ty, the existence of
a common scheme or plan, the absence of rmstake or accident, or intent. State v. Pagan, 369 S.C.
201, 631 S.E.2d 262 (2006); State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). To be admissible,
the bad act must logically relate to the crime with which the defendant has been charged.).
Additionally, thew similarities analysis for the admission of prior bad act evidence in

sexual abuse cases is impossible to reconcile with sexual abuse cases decided prior to Wallace

that used the traditional Lyle connection analysis. _See State v. Henry, 313 S.C. 106, 108-09,

432 S.E.2d 489, 491 (Ct. App. 1993).

In State v. Nelson, 331 S.C. 1, 6, 501 S.E.2d 716, 718 19 (1998) the South Carolina

Supreme Court wrote:

In a criminal case, the State cannot attack the character of the deféndant unless the
defendant first places his character in issue. Mitchell v. State, 298 S.C. 186, 379
S.E.2d 123 (1989) (per curiam). In a similar vein, evidence of other crimes or bad
acts is generally inadmissible to prove the crime charged unless the evidence
tends to establish (1) motive, (2) intent, (3) absence of mistake or accident, (4) a’
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common scheme or plan, or (5) identity. State v. Stokes, 279 S.C. 191, 304 S.E.2d
814 (1983); State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923).7 Both rules are
grounded on the policy that character evidence is not admissible “for purposes of
proving that the accused possesses a criminal character or has a propensity to
commit the crime with which he is charged.” State v. Peake, 302 S.C. 378, 330,
396 S.E.2d 362, 363 (1990). '

The admission of prior bad act evidence based on similarities alone allows the admission
of inadmissible propensity evidence. The Wallace opinion should be overruled -and the

traditional connection test of Lyle and Rule 404(b) applied in all cases, including cases invoiving

sexual abuse allegations.' In State v. Brooks, 341 S.C. 57; 61, 533 S.E.2d 325, 327-28 (2000),

the South- Carolina Supreme Court wrote, “The record must support a logical relevance between

the prior bad act and the crime for which the defendant is accused. State v. Adams, 322 S.C. 114,
470 S.E.2d 366 (1996). ‘[1If the cdurt does not clearly perceive the connection between the
~ extraneous criminal transaction and the crime, charged, that is, its logicai rele\;ancy, the accused
should be given thebbeneﬁt of the doubt, and the evidence should be rejected.” Lyle, 125 S.C. at
4i7, 118 S.E. at 807.” |

Applying the traditional connection test of Lyle and Rule 404(b) to the testimony of
Witness B in the present case, the record fails to establish a logical relevance or connection
between the allegations made by Witne;ss B and the crimes for which Petitioner stood trial. The
alleged crimes comnﬁtted on both witnesses IE.lI'C not so related to each .other that prpof of one

tends to establish the other. State v. Wilson, 274 S.C. 635, 637, 266 S.E.2d 426, 427 (1980)

citing State v. Lyle, 125 S.C. 406, 118 S.E.803 (1923). The testimony of Witness B constituted
inadmissible propensity gvidence. The testimony of Witness B should have been excluded. The
error in.admitting the propensity evidence was not harmless. As the South Carolina Supreme |

Court noted in State v. Wilson, 274 S.C. 635, 637-38, 266 S.E.2d 426, 427 (1980), “The Lyle

court emphasized that evidence of other crimes must be strictly scrutinized before its admission,
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since ‘the inevitable tendeﬁcy of such evidence is to raise a légally spurious presurnptioﬁ of guilt
in the minds on the jurors.” Lyle at 125' S.C. 412,118 SE ai 807. It th;ere is any doubt as to the -
connection betwéen the acts, the accu;eed isto be. g.i\'fen fhe behnt::f.i—t“of' fhé d:oubt and the evidence.
should not be admitted.” The trial judge abused his discretion in admitting Witness B’s

testimony as evidence of a common scheme or plan.

The Court of Appeals did not addreés the inconsistencies between the similarity analysis
" in Wallace and the traditional analysis of Rule 404(b) and L@. Instead, the Court of Appeals
wrote, “This court does not have the authofity to overturn supreme-court precedent. State v.
M, 460 S.C. 329, 342, 733 S.E.2d 611, 618 (C't. App. 2012) ("[T]his court lacks the
authority to rule against prior published precedent from our supreme court, but is bound by the

decisions of the'supreme court."), affd as modified on othér grounds, 408 S.C. 198, 758 S.E.2d

215 (2014).” State v. Morales, Op. No. 2020-UP-01 (S.C. Ct.App. Filed January 8, 2020).

While the Court of Appeals lacked the authority to overturn this Court’s precedenf of Wallace,
the Court of Appeals erred in declining to recognize that the Wallace similarities analysis is
inconsistent with the traditional intefpretatién of Rule 404(b) and State v. Lyle, 125 S.C. 406,
118 S.E.2d 803 (1923). Additionally, the Court of Appeals erred in failing to find that the.
tesﬁmony of Witness B should have been exciuded pursuant to the traditional Lyle and Rule

404(b) analysis.
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CONCLUSION

Based on the arguments above, this Court should grant the petition for writ of certiorari to

allow further briefing.on the issue.

This 17" day of March, 2020.

Respectfuliy Submitted,

Kathrine H. Hucigins ) "fﬂv
Appellate Defender

~ ATTORNEY FOR PETITIONER
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