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STATEMENT OF ISSUE BRIEFED HEREIN

Respondent files this supplemental brief to address the appealability of the Circuit Court’s

Order which forms the basis for this aplieal.
STATEMENT OF THE CASE

Respondent incorporates herein his STATEMENT OF THE CASE from the FINAL

BRIEF OF RESPONDENT.
FACTS OF THE CASE

Respondent incorporates herein his FACTS OF THE CASE from the FINAL BRIEF OF

RESPONDENT.

ARGUMENT

Although erroneously omitted from Respondent’s final brief, the Order from which Covil
appeal is not a final and appealable orde'r. Judge Toal’s November 25, 2014-9 Order granting
Respondent a new trial pursuant to South Carolina Rule of Civil Procedure 60 is not immediately
appealable. Appeals from the Circuit Court are governed by South Carolina Appellate Court Rule
201 which is clear that “[a]ppeal[s] may be takf:n . .. from any final judgment, appealable order or
decision.” SCACR 201(a). Thus, only “final” orders are appealable. Brunson v. American Koyo
Bearings, 367 8.C. 161, 165, 623 S.E.2d 870, 872 (Ct. App. 2005) (holding that South Carolina
adheres to the final judgment rule, which provides that, with certain exceptions, an appeal lies only
from a final judgment) abrogated in part on other grounds by Hilton v. Flakeboard America
Limited, 418 S.C. 245, 791 S.C.2d 719 (2016)); Mid-State Distribs., Inc. v. Century Imps., Inc.,
310 S.C. 330, 335, 426 S.E.2d 777, 780 (1993) (explaining that an order is interlocutory if some
further act must be done by the court prior to the determination of the rights of the parties).

Judge Toal’s November 25, 2019 Order is not a final order as contemplated by SCACR

201. The Supreme Court of South Carolina has long held that “an order granting or refusing a new



- trial when based solely on an error of law is subject to review by [appellate courts], but when the
order is based upon questions of fact, or upon both questions of law and fact, it is not appealable.”
Robinson v. Fuller, 249 S.C. 342, 344, 154 S.E.2d 431(1967). See also, Rowe v. Frick, 250 S.C.
499, 159 S.E.2d 47 (1968); Sellers v. Sears Roebuck & Co., 252 S.C. 271, 166 S.E.2d 1
(1969); Taylor v. Devore, 253 S.C. 393, 171 S.E.2d 158 (1969).

It is clear from Judge Toal’s Order that the decision to grant Respondent a new trial was
not based solely on an error of law. In fact, “error of law™ was not a ground cited by Respondent
in its 60(b) motion. In granting Respondent a new trial pursuant to Rule 60, Judge Toal, as noted
in the Order which is the subject of Covil’s instant appeal, cited to the evidence presented at trial
regarding Covil’s provision of asbestos-containing insulation to Mr. Crawford’s work site. Also,

'as made clear in the Order, the reason that the circuit court grar;ted Respondent’s request for a new
trial was because of the discovery of new evidence—a data tape which held potentially relevant-
information. The court analyzed the evidence that was presented at the first trial in this matter, the
absence of the data tape from the first trial, and the potential effect that the information on the data
tape could have had on the presentation of Respondent’s case against Covil. The court’s Order
granting Respondent a new trial was based solely on the discovery of new evidence, the facts
surrounding the discovery of that new evidence, and the potential effect that evidence could have
had on the outcome of the first trial.

The Order entered on November 25, 2019 was not an appealable order because the decision
to grant Respondent’s request for a new trial was not based solely on an error of law.

Respondent anticipates that Covil will argue that South Carolina State Highvway Dept. v.
Clarkson, 267 S.C. 121, 226 S.E.2d 696 (1976), a case which does not overrule any of the cases

cited by Respondent in support of his position that Covil’s appeal should be dismissed. In fact, the



Clarkson Court approvingly cited a number of cases supporting Respondent’s position that Covil’s
appeal must be dismissed. InSeflers v. Collins, 212 5.C. 26,46 S.E.2d 176 (1948), the Court wrote,
as acknowledged by the Clarkson Court, that

‘It is well settled in this State that an order granting or refusing a new trial when
based solely on an error of law is subject to review by this Court. But when the
order is based upon questions of fact, or upon both questions of law and fact, it is
not appealable.’

Clarkson, 267 S.C. at 125-26. In fact, the Court, citing Mims v. Coleman, 248 8.C. 235, 149 S.E.2d
623 (1966), went on to restate the rule:

‘An order granting a new trial on factual grounds is not appealable. But the question

of existence or nonexistence of evidence is one of law; and to that extent such an

order is subject to our review. . . . Our inquiry here must, therefore, be limited to

the question of whether there was any evidence from which the jury might

reasonably have inferred that respondent's’ injuries were proximately caused by

negligence of the appellant. If that question is answered in the affirmative the

appeal must be dismissed, for this court has no power to weigh conflicting evidence:

in a law case. But if there was no evidence of actionable negligence on the part of

the appellant, there was no conflicting evidence to be weighed, and the order

granting a new trial on the ground stated by the trial judge would be erroneous as a

matter of law.’
Id at 127. Importantly, the Clarkson Court specifically refused to “overrule our prior decisions in |
which the statement is made that an order granting a new trial upon the facts is not appealable[.]”
Id. Further, the Court went on to state that the rule had been “soundly applied to limit review . . .
to a determination of whether there was an abuse of discretion amounting to an error of law.” Id,

Judge Toal’s order granting Respondent a new trial based on the facts and new evidence
presented to her is not a question of whether there has been an error of law. The decision was based
solely on the facts. This Court should hold that Covil’s appeal challenging that order is not

appealable pursuant to precedent from this state.

CONCLUSION

For the reasons expressed herein, Respondent respectfully requests that this Court dismiss



Appellant Covil Corporation’s appeal as the Circuit Court’s Order granting Respondent a new trial
pursuant to SCRCP 60(b)(2) and 60((b)(3) is not appealable. Alternatively, for the reasons
expressed in Respondent’s Initial Brief, this Court should hold that the trial court did not abuse its
discretion in granting Respondent a new trial pursuant to the Thirteenth Juror Doctrine—based not
on an error of law but based solely on the evidence presented during trial.

Respectfully submitted,
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