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" Additional Information for the Clerk:

FORM 4 e .
JUDGMENT IN A CIVIL CASE

STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG CASE NUMBER 2013CP4201569
IN THE COURT OF COMMON PLEAS .
Bih Kenneth Hensley South Carolina
- - Department Of Social
Services

Argela Hensley

PLAINTIFFE(S) DEFENDANT(S)

Attorney for: ] Plaintiff [ ] Defendant
[ ] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

E] -JURY. VERDICT. This-action came before the court for a trial by jury. The issues have been tried and a verdict rendered. )
DECISION BY THE COURT This acnon came fo mal or hearing before the court. The issues have been tried or heard and:a

Submitted by:

E, decxston renderedf} D-Scc Rage 2 for additional. iiiformation..
" [T AGTION DiSMISSED (CHECK REASON): ~ [] Rule 12(b), SCRCP; . [ Rule 41(z), SCRCP (Vol. Nonsiiit);
[ Rule 43¢), SCRCP (Settled); [] Other: o
Bl ACTION STRICKEN {(CHECK REASON): [ Rule 40(j) SCRCP; 1 Bankruptcy;
+» Fi'Binding atbitration; Subject to right to restore to confirm, vacate or [] Other:

. modxfy arbltrauon award;
E] DISPOSITION OF, APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

E] Afﬁrmed [ Reversed; [ 1Remanded; [ Other:

NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMTNISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [} See attached order; (formal order to follow) _Z/étatemem of Judgment by the Court:
ORDER INFORMATION

This order [ ] endsJZGoes not end the case.

Pc\anr'ﬁ’lm.{ rmatian Lo C\o&g el e axieN =N ol A ‘ C,
: INFORMATION FOR THE JUDGMENT INDEX T T
: Complete this sectlon below when the judgment affects title to real or personal property or if any amoun,t_;hould ‘be enrolled. ll‘
there is no, judgment information, indicate “NJA” in one of the boxes below. - facd :l‘ . .
= Judgment in Favor of Judgment Against Judgment Amount @eeﬁ‘.nrolled .
(LlSt name(s) below) (List name(s) below) (List ambunt(s):‘gelow)--_,, _
. e I
i ‘ - = ik
T P

ff_é:épliﬁcgible, describe the property, including tax map information and address, referenced-in theorder:

The judgment mformatxon above has been provided by the submitting party. Disputes concerning the amounts contained
if this:form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
_such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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Judge Code

For Clerk of Court Office Use Only

i \ and a copy mailed first class or pléced in the appropriate attorney’s box on

is judgment was entered on g of
t Iiz l , to attorneys of record or to parties (when appearing pro se) as follews:

45/
Die /

of
Timothy Ryan Langley PO Rox 2765 Qpartzmburg SC Joel Steve Hughes 1611 Devonshire Dr. 2Nd FIr Columbia,
29304 SC 29202-8568 '
ATTORNEY(S) FOR THE DEFENDANT(S) -

ATTORNEY(S) FOR THE PLAINTIFF(S)
. N E@@/ﬁMW@oM@M

M Hope Blackley - Clerk of Court

Court Reporter .
ADDITIONAL l'i;iFORMATI'Oﬁ"RE"GARDING"D':EC_IS'I'(_)N BY THE COU_RT AS REFERENCED ON PAGE i

Fhis-action camé to trial or hearing before the court. The issues have been tried or heard and a decision rendered

,
'
L)

&
B -

e
— \
i Taes
[ 924 Cy
Lai ol
’vr.' :!'f
- .

§
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I
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STATE OF SOUTH CAROFINA COURT OF COMMON PLEAS -

| COUNTY' OF SPARTANBURG "~

BLH (dob ’) by parents/ general g11ard1ans )

Kenneth and Angela Hensley, AND on behalf of all )

others similarly situated )

Plaingff, = ) CANO. 13-CP:42-1569

Vvs. ) :

South Carolina Department of Social Services ) . ORDER ON PLAINTIFF’S

R _ ) MOTION FOR CLASS

) CERTIFICATION, PLAINTIFFS
) MOTIONTO COMPEL - - °
) AND DEFENDANT’S MOTION
) FOR SUMMARY JUDGMENT '

Defendant.' ) z = @®. . _

B | s = 32
: . o ~< . =3
I. Inttoducﬁon/ Factual and Procedural History - M s T EXRT
B 525 -
- This matter came before me for heanng on Aprﬂ 8, 2014 The Court: heard a@me@ exlod
, - 2 e
’ - revrewed wntten bnefs frorn counsel for both parties on all. above referenced rnononsnand J1£lat§
.o -< ) :—:{{

meues. Based on these bnefs and arguments, the Court makes the followmg f’mdmgs of fact and .
conclusions of law:
Defendant entered agreements with apprommately 4000 South Carohna famxhes for the ‘
-'prowston of Adopnon Assistance Sub51dles (heremafter referred { to as AAS”) . benefrt the' R
..._.adopted chxldren In 2002, Defendant cut the payment to these ad0pted ch_tldren across- the board- -
by: $20 per mOnth At the same time, Defendant cut the payments to foster farmhes In 2004,
.::.Defendant remstated the payments o the foster famthes but d1d not.feinstate the payment to- the.‘ 2 .

e '-'..::-:adoptlon fam.thes Plamttffs allege the cut of these payrnems breaches the Wntten agreement daey SR

wamb



. agatnst tndmdual employees of the South Carolina Department of Socml Servxees (heremafter'
- “SCDSS”) in this same state coutt on September 16, 3011, Cotmsél for those 1nd1v1dual employees Co
' who is the same counsel for the Defendant n the ¢ase at’ bar removed the case to federal court.
The federal distict court certified the class under Federal Rule 23 and denied cross meztons for
. summary judgment. Defendant appealed the denial of summary judgment to the U.S. Court of
Appeals for the Fourth Circuit. . On Match 28,2013 PlaintifPs withdrew their federal contract clause
allegations and then filed the current breach of contract action against Defendant SCDSS on April 1,
2013. ; ' .' | .
The 1983 claims ultimatelyyyete decided by' the 4% Gircuit Court of Appeals on July3, 2013..
The Fourth Circuit Court of Appeals held that there was not a violation of federal law by the
individual directors of DSS The Fourth Ctrcmt opinion made no reference to any precluswe effect
of lts rulmg on the pendmg state court action based on South Carolma state law. Indeed the
transcnpt of the heanng from the 4 C1rcu1t reflects that the parties dlSCUSSCd (xf not snpulated) that
‘the 4* Circuit Order Would have no preclusrve effect on the already pendmg state laW contract cause
of action brought against SCDSS h l |
DISCOVCI’Y n the state court'action Was served by Plaintiff on Defendant on ]uly 26, 2013,
Plamnff's counsel fulfﬂled its duty to consult W1th counsel for Defendant but 1o responses were |
provided. Plaintiff therefore ftled 2 motion o compel in OCtober of 2013 Plamnff fxled a MOthl’l .
- for Class Cernflcatton On March 10 2014 Defendant fﬂed its motion for sumrnary ]udgment Tl'llS

heanng was sét for Apnl 8"‘ On Apnl 3'd Defendant ematled discovery te3ponses to Plamttff No e

. deposmons have been takﬁn due to. the delay in Defendant s dlscovery responses




Summary judgn.lenf- is "only ';lpprOle:ate. ,whiere the. plégdixlgs,- depositiohs, answers 1o
:it{terrogatories; and admissions o'xi- file, togethér'%;idi-iﬁe :é:ffida;vifs,'if' 'ain}'r,".show' that thel:é 1 .'no
genuine issue as to any material fact and:that the moving party is"ent‘itle'd to a judgment as a matter’
of law' |

'In determining whether any triable issues of fact exist for. sun‘lmary judgment purposes, the
evidence and :;ﬂ the inferences that can be reasonably drawn from the evidence must be viewed in
the light most favorable to the nonmoving ll)arty.z “All ambig:uéu'es, conclusions, and inferences
arising from the evidence.m.ust be construed IL;lOSt strongl‘y agaipét-ﬂw;e moving party.”’ “Summary
‘judgment is not appropriate where further inquiry into the facts of the case is desirable to clarify-the
application of the law.” “ '

It is only necessary for the noz.nmo.ving party to-submit “a ¥ne-re scintilla of evidence in order
to withstand a .motion for SI;Inmary judgment.””’ “Sumary judgm'en; is a drastic remedy which
should be cautiously invoked so no perso_;n will be .in;properly deprived of a trial of the disputed

:.factual issues.” Fmally, because summary judgment.is a drastic 1:em(;dy, it must not be granted unnl
the opposing party has had a “full and fair opportumty to complete dlscovery”7

Given that Defendant served its discovery responses riine moriths after they were due and

only days prior w0 the sunumary judgment hearing,‘l.)laintiff_ hﬁs clearly had no full and fair

t Wilson v. Style Crest Products, Inc., 367 S.C- 653, 656, 627-S.E.2d 733, 735 (2006) Rnssell v. Wachovia Banl_c, NA_,.

353 §.C. 208, 217, 578 S.E.2d 329, 334 (2003); Rule 56(c), SCRCP.

2 Cunninghiam.v. Helping Hands, Inc., 352 S.C. 485, 575 SE.2d 549 (2003)
3 Redwend Ltd. Parmership v. Edwards, 354 S.C. 459, 581 S.E.2d 496 (Ct. App. 2003); Bayle v. South Carolina Dep't of

Transp., 344 S.C 115, 542 SE.2d 736 (Ct.App.ZOOl) South Carolina Elec. & Gas Co. v. Town of Awendaw, 359 S C -

29, 34, 596 S.E.2d 482, 485 (2004). _
4 Redwend, 354 S.C 459, 581 S E.Zd 496; Vermeer Carolina's Inc v- Wood uck C:hl er Co 336 S.C 53,518 .

- §:E.2d 301 (CApp.1999). : .- .

. >Hancock v. Mid-South Management Co., Inc., 381 S.C 326 673 5. E2d 801 803 (2009) Hill v York Coungz Shemff’ .
- Dep't. 313.5.C.303,308, 437 SE.2d 179, 182.(Cx App; 1993) corv.den. (1994)--- S s v B R
.- 6 Redwenrd,-354°S.C. 459; 581 S.E.3d- 496: Laxifiam v Bliie Cross. & Bl hield 2 B e

9 S.'C"3
Trivels v. Souih Q'grohna Dep t of Tmn_ép' ., 348 5.G. 125; 558.8:E.2d 271 {CLApp.20Q1). -

i School Dist, 392 5.C. 76; 708:S E.Zd 745: (2011)

.~ APPX0009 - -



Opportunity to complete discovery. For that reason alone, suromary Judgment 18 mproper
Assummg arguendo Defendant s dlscovery responses had somehow prowded Plamuff a full L
~'and fair opportunity 1o’ complete discovery, Defendam is not entitled to summary judgment on nthe
ieSue of collateral estoppel. “The party asserting collateral estoppel must demons;'trate that the issue
in the present lawsuit was: (1) aceuaHy lingated in the prior action; (2) directly determined in the prior
aetion; anel (3) necessary to support the prior judgment.”® .
As noted, the case at bar had been filed prior to the oral argument before the 4 Circuit
Court of Appeals. At the oral argument before the 4* Circuit the issue ‘of collateral estoppel was
raised by counsel for Plair;tiff. The same Defense counsel who made the argument for collateral
estoppel in this case represeﬁted_ 0 the 4™ Circuit oral argument that he would not seek to bar this

action on the basis of collateral estoppel as ng basis for collateral estoppel would be present on a -

dismissal without prejudice.

He sa.ld specifically:
IR
'3 BYMR LANGLEY:
4 Well, on the grounds of res judicata or
-5 collateral estoppel by virtue of some dismissal with - T ' : !
6  prejudice —- ' ;
_ 7 BY MR LINDEMANN:
/ _ 8" If it’s without prejudice, there would be 1 no
« . 9 . suchargument. . ‘
' 10 BYFEMALE SPEAKER:
11 . Right. -
12 BY MR. LINDEMANN:
13 - And that wasn’t my intent to try to make that \
. 14 argument, I can represent to the Court.. -
- .15 BYFEMALE SPEAKER: '
o 16 Okay Tha.nkyou very much.

- iynsey Lored, 404 S.C 649, ésgr,?'ﬂ.é_._s,:‘é;z:cl.gs_eg,g@z _(Ct.Ap. _;}.,g@;;)_, R

. APPX0010



17+ BY MR. LINDEMANN:
18 - Thankyou’ - .

" Defendant’s, motion for summary judgment seeks the same relief its.counsel re_i)resenteci 0
three federal appellate judges was unavailable under these circumstances. The.-re.aspn cqurlsel
admitted pre\.ziorlsl..y that there would be no such argument for collateral estoppel is that his client
cannot meet its burden of proving that the -e'lernents of collateral estoppel are met. Specifically; 4*
Circuit de;rlr with redeml: lax;v and. the issue at bar is ;Vhether Defendant breached Seuth Carolma
state faw breach of contract principles.

Among these principles are the following:
1. 'The South Carohna General Assembly requires the Department of Social Servrces to "
. execute a wnttexi agreernent' ‘with adopuve patents whenever it deterrmnes -that a
child is ehglble for supplemental benefits. S.C. Code Anri. § 63-9-1770 (A) (formerly§
- 20-7-1950).
S22 When.a state agency or.corr.lrms.sron is statutorily required or authonzed to contract,_

-.the contract, by necessary unphcanon, carries with it the authonty to enforce the

. contract by an action at, law.®
3. When there -ate conflicts in a contract’s interpretation “a _court will cons__true any .
doubts and arnblgurtres inan agreement agamSt the drafter of the azreement.”“ This

s especral[y SO for adhesron contmcrs

) Transcnpt of 4 Clrcmt OralArgument ) ' o
| D rolina, 181.5. C. 323,187 S.E. 548 550-551 (1936) (The Court :

s S .
in Chiesterfield noted that a contract would orherw;se bé one-sided, where the State could enforce it agamst parues it
- “contracts with by the parties. could not enforce the saime contract dgainst-the State). -* : . R

-1+ % 1 Marhis's, Brovaés Brovin of Seuth, Careling: Inci, 389 S.C. 299 308,698 S,E24 773, 778 Q0105+ Wi s wwe %
:‘ZSouthem At]anuc Fin Serv: THEY. Mlddleton, 349 S 77, 84, 562 S:E.2d 482,:486. (CtApp- 2002)(“It ) well settled' R
rig: within'a contract moust be construed agamst the’ drafter ThJs Tile, applies.with particalarforcein

a0t T



4. i There exists-'in e\'rery South Carolina ooutraot an 'impﬁed covenanr of good fajit}r and
faxr dea.hng > This covenant requrres 'that heither party will do anythmg which will
mjure nght of the other to I‘CCCIVC Benefits of the agreement.” o ' L

The issue decided by the.4® Circuit was solely based on federal law and made no reference
to any of the aforementioned South’ Carolin principles of contract law. Likewise, Defendant’s
arguments in'its brief and at the hearing'-before this Court focused ex\atirely or: federal law. On the
contrary; counsel for Pamtrff explamed that this hugarron wars not an atternpt to relitigate the
question of whether Defendant’s employees violated the Adoption Assistance and Child Welfare

Act, but rather whether Defendant _had violated  the South Carolina contract principles outlined

above. Accordingly, Defendant céunot r‘neet't}re Burden of showing_rhat the issue in the present

- lawsult was: (1) actually litigated in the pnor actxon, (2) dxrectly determined in the pnor action; and

(3) necessary to support the prior )udgmenr,

I1.B. Plaintiffs Motion for Class Cettiﬁcation

CIT‘CUHZ courts en;oy dlscremon n decrdlng whether or not to cemfy a class 2.Ct101’1 under Rule -
of Clvd Procedure 23(d)y* and the decmon is therefore not norrnally immediately appealable.'® Rule
23(d) requires the court to determine Whether a class action is to be mamtamed as soon as pracnca.l

after the commencement of an action.” The Cu‘cmt court need not consrder the merits -of the action

¢

for the purpose of i 1ssu1ng an order under S C Rule 23 but the class- must comply wrth the followmg -

five prereqmsxtes (1 ) numerosxty of pa.rues 2) commonahty of Iactua1 and legal issues; (3 ) ryp1caury~"

13 Adams v. GJ. Creel and Sons, Inc., 320 S C 274 465 SE. 2d 84 (1995) reh'g demed, Dec. 19, 1995) ; )
.. ¥4 Shifdet v. Allsrate Ins. Co., 451 F. Supp 2d 763 (D.S.C. 2006). ... - Ce R
-5 Tilley. v. Pacesetter Corp., 333 S.C. 33, 42-43; 508.S.E.2d 16, 21 (1998) Wallerv S_eabroolg Tsland Proper_txg)lners'_ L )
o, -+ .Ass'n-300:5.C.-465,388-5. E:2d-799 (1990) (Fmdmg that-Soudr Czrolma Appeﬂate Courts genemlly defer ) the tna_l"_ S
T Gourts: djscrettonlngmnung class cemflcanon abisent an eiror of faw). ; . R
. ."_'_-16 Salmionsen v. CGD, Inc. 37_7-'_ 4427 661 STE20-81.(2008). - w U _' P oA ) ;
.‘7 S CR.CiVP 23(d). ) -

L7 KPPXO0T2 T
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" of claims and defenses of class representatives; (4) adequacy of representation; and (5) amount in .
" controversy.® The South Carolina Supreme Court has “found in 4 case ‘analogous to the case at bar

. that class certification Is especially ap-propriat.e where the .m’JmBer of poténtial phintffs was large,

there was one main issue of law identical for all plaintiffs, all injuries resulted from the same act; and

calculation of damages would not be difficult.”

Though Defendant has argued an affidavit is ~reqﬁired_-f_rom Plaintiff in order to certify the

" class there is no such requirement in the statute or in any.South Carolina case law. Defendant

directs the Court to federal authority but -it is well-settled that 'South,Cé-réﬁna's Ru_le 23 “endorses a

more expansive view of class action availability than its fedefal 'counte:'part.””i For example,

contrary to the federal rule South Carolina has no predomma.nce or supenonty requlrement,'1 which
R _-was mtenmonally omitted by the drafters 2 Acmally, the Soutﬁ Carohna Rule reqmres only that the

“court find” that the above five elements are met 2 Based on the arguments of.counsel at the

heanng Apnl 8, 2014, the pleadmgs of record, and the statutory and case law authonty the Court

fmds the flve elements are met for the foﬂowmg reasons.

ILB.7 Nw;zem‘zgy
The class is suffxcnently numerous. In light of prevauhng precedent the d1ff1culty inherent in

-joining as few as forty class members should raise a presumpnon that )omder is nnpracncable and

the plzunmff whose class is that Jarge or larger should meet the task of Rule 43(a)(1) on that fact

18SCR.CWP 23

. 1 Litflefield v. §.C. Forestry Comm’s, 337 5.C. 348, 355, 523 §.E.2d 781,784 (1999)- ’ =
' rate Plastering. -LLC, 390 $.C: 562, 576, 703 SEZd 197, 204 (2010) (cmng thﬂefleld v. S g

2 See.Grazia v,

' '_ oresgcgmmg, 337'S.C. 348, 354.55, 523 S.E.2d 781, 784 (1999)).
: _Ca _hn _P e Ll he-C

o, 283 ERD. zao 297-298 (D . c 2012) (cmng s CR Cw P

i APPXGOT



o . 25SCRCP 23(a)(2)

aloee As of June-20, 2002 approxxrnately 4,000 chﬂdren had ad0pt10n assistance. agreerneets in
' place that were neganvely tfected by the umlateral cut of benefxts Counsel for Defendant did not
- dlspu’te this assertion at the hearing and Paragraph 5of Defeﬁde'nt;’.s _Amended Answer concedes
that the cut was made across the board. A class of 4,000 is sufficiently numerous. '- ' I
| ILB.2 Commonality | |
.There is commonality of factual and legal issties in this case. Rule 23'_@:(2).of ‘the South
Carohina Ruies, ef Civil Procedure requires that there be “questions of law -er fact cqmmen'to the.
class”®  Plaintiffs .rr;eet this test when their claims and the claims of absent class %r.lenj.lbers_;’ sharea -
deter_minaﬁ?e issue . “Critically, [njot every issue in the case must be (':bmmo;n .t;)' all cla..ss_
merﬁbers.”ﬂ “It is important 1o note that the subsection does net demand all qﬁestieris of lawand .
fact to be commoe, only that there bé common issues among the class In fact, a sméle (.:or.nmon

issue wﬂl suffice 1f it is important enough. It also follows that the mere existence of mdw1dual_155ues

does not defeat class actxon staws.” =3

Furthermore; “claims arising out of form contracts dre- particulatly appropriate for class

action treatment™  As the California Supreme Court aptly noted in La Sala-v. American Sav. &

Loan Ass'n., a case involving standard form trust deeds, “[cJontroversies involving widely used
. , g > > lving ely

‘contracts of adhesion present ideal cases for class adjudication: the contracts aré uniforrm, the same

#1H Newberg & A. Conte, Newberg on Class Actions 113 05, 3- 25 (3rd Ed. 1992)

o Ce"rohea D'e iof Revenue, 353 5C1, 21322577 3 E.2d-190,200-01 (2003)
. 1__ N ' ' :

B cG.—mn - M p' 287 SC 561 568, 340- SE?_d 154 157-58 (Cr_ App 1986) (”Ulumately, comrnOnahty sa. 70T

" )udgment that the issues are suff1c1endy snmlar so’ tha the class action will be. a] efficient’mi f resolvmg the T

: be_-:m, even though some individual issues may be httgated in‘any event”)_ L 3 z T

E _.Ec_i_{.t-l.lfell'_]'.s.j. s __163 FR.D 509 513 (ND I

10




principles of interpretation apply to each contract, and all members of the class will share a common -
intetést in the inferprétation of an agreement-to which each is a party.””
In the- case at bar,.each named Plaintiff and each purative class member is subject to the
same action by Defendants. The two critical common questions of law and fact alleged in the

Complaint, as amended, are as-follows:

1 whether the cut it of beneflts to families of adopted chlldren breached the contract or

-

violated the unphed duty of good faith and fau' dealmg,

2. v;hether'the faﬁure to réinstate the benefits to the families of the adopted children af_tef
reinstating the benefits to the families of the foster care children breached the contract or violated

d_le implied dutyof good’.faith and faur dealing;”

Class actions are intended to achieve economies of time, effort and expense and to promote °
umfon:mty of decmon as to, persons sumlarly situated, without sacnflcmg procedural faurness Wthh B
., Wlll all be accomphshed in t}ns instance where Defendam:s have used common pracuces w1th regard !
to all members of the -Class. SpeC1f1c to thJs case, a decision on the lawfulness of Defendants’
sirn}.llte-meous, unﬂeteml.cqt_'of benef_its allegedly‘ in violation of its contractual obligations. to the class .
memisers. All pur.ative class membem. share. a ueited interest' in the fair, jusr, aed eonsisteﬁe )
detennmauon of these questlons of laW and fact necessary .to the ad;udlcaﬁon of Defendanfs i

' habﬂlry Thus, tb.lS Court can reso]ve the issue.that is central to the vahd1ty of each one of the clalrns -

" in one- srroke Accordmgly, the elernent of commonality is met.
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Defendant;argxirdents aéamSt.cemmopaHW essentialiy ask the eourt to accept-the merit of

: die various~ deferises Défen_dadt' has " @iead"é'uc}i. as irr;pl-i'e'd ' cbdsent,' no'vatibd,' exhaustibn of T
administrative 'remedy‘,.arid damages; which -is generally inappropriate-at this stage. Additionalljr;-
were the court to accept Defendants aréurpents as to the implied consent def_ense. then any
defendant could avoid claes certificdcioh_c)f a breach of contract action by pleading a defense of
implied consent then arguing this defense reqﬁired individual analysis. Such an argument fails to

comport with the case law on the issue of commonality.

The remaining purported defenses are apphcable to the class as a whole except the question

of the exact damages each member has suffered The: Goun cons1dered Defendant’s rehance on

Gardner v. South Carolina' Department of. Revenue. 353 S.C. 1, 577 S.E.2d 190 (2003) on the issue

ROV IN

of damages. While Gardner does provide that-individue_dized ‘examination negates the benefit of a
class action lawsuit, such named differences among proposed class members in that case were

addressed-regarding a-legaldssuer——-omm e

“[Tjhe factual differences (whether ﬂrejudr‘e eﬂxsts) [amoqg plamuf‘s are the crux of
a predominant legal issue: A representative class cannot exist where the court must
investigate each plaintiff's prejudice -claim where it is one of the two predominate

issues in the case.™' -

COnverselv mernbers of the Proposed Class In the casg at bar each alle,«ze the ‘same cause of -

action, et forth the same- ensumg legal issues and each anumpates the same contract defenses Any

L mER .
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- . . : . L
' diffefences in the variance in’damages are of “a typical class action where minor-factual differences

[damage amounts] exist among the mdxvlduahzed cases of class membe.ts 32

'Imp'oz.'ta.mly, there is no reduirement uhder South Carqhha law that each class memh'er have
suffered the exact same amount of damages. South Carolina courts have repeatedly acknowledged _
that class certification is appropriate in cases in which the damages were different for each class

~rnember.33 In McGann v Mungo, hundreds of residents and owhers of unproved residential
propemes in Cold Stream, a subdxvmon near Columbsia, filed 4 class action concernmg negligent
des1gn and construction of streets and drainage systems. The defendants argued that each class
members md1v1duahzed damages prevented the Court from cemfymg the case as a class action. In
rendenng its dec:slon, the South Carolina Court of Appeals- attached no mgmflcance to the

. undxsputed faCt that each class member had dlfferent damages-

The mere fact that the Plaintiffs may be entitled to different amounts’ of damages
‘.de)es not prevent them from banding together and asserting ,their rights }omtly in one
action.¥ | .

McGann has been cited consistently by the Courts of this state and no less than eleven times
by the South Carolma Supreme Court in rulmg on class cemﬁcamon cases, Wthh makes sense as its
holdmg is in line with the historical “purpose of 2 class action [whlch] is o av01d the nece531ty of

requxnng each member of the class 10 prove the elements of the cause: of acrion.”™”

R ' ' R
. 3 Litdlefield 337 S Cat 355 523 SE2d at 784 Bates v. Tenco Semces, Inc 132 FRD 160, 163 (D SC- 1990) (Any -
dlfference in -the; degree of harm suffered by c]ass members does ot dnmmsh rhe 'typ1ca11ty of- the proposed__--;‘-' SaneEn T

- represent:mves clauns) . T R o
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Furthermore the quesnon of damages is easﬂy answered gwen the spec1f1cally 1dent1f1able

nature of thjs class "By the very nature of tl]JS suft, Defendant has docurnentanon of everyone mthe "

class showing precisely the name, age, and benefits eachclass member Would be entitled to if in fact -

Defendant’s actions ate determined to violate the law. Given the abundance of common issues, ease

‘of Defendant’s access to the information necessary for calculating damages; and general purpose of -

class actions in consolidating proof of the elements of the cause of action, the element of

commonality is met in the case at bar.
.- ILB.3 Typicality

The legal V:iolations against the Plainritfs are typical of those against each member. of the

is satisfied 1f the repr.esentanve plamtlffs clau_n atises from the same course of conduct that gives

nise to the claims of the class mernbers and if-the claims are based on the same legal theories.™

" When 1t S .alleged' that, the _same unlawful conduct was directed at or af_fected _both_: the namecl_.

plairitiff.and the class sought to be represented, the typicality requirement is usually met ifrespective -

of varyi‘h'g fact 'pattems which underlie individual claims.” This is applicable to the case at bar,
~where Plamttffs allege that Defendant s um.lateral simultaneous cut of beneﬁts, sumlarly apphed to

all ulass Memb ess, gw\,s rise to the claims at issue.

Because Plammffs allege the "WIItten agreements rhey srened have been breached aDDhes. o
_ umformly to all Class Mernbers, Plamtrffs have satisfied the- typxcahty requrremem; lee the-
- members of the Class the Plamtxff through her parents i is the -third party benef1c1ary of '3 ‘contract .- . .

EREE who had 1t, contracmally owed beneflrs Cut; In addmon, the clalms of Plamtxff and r_he Class'_._,.:




- Members arise under the same lega.l theones that.the written contract has been breached “The harms
suffered by the Plaifuiff afe typrcal of the harms” suffered by all-childrén ini i the putative class becanse” ~
they arse from the same cut-of-benefits and are based on the same legal theories. - Defendant’s bnef '

and arguments at the hearing made:no meaningful arguments to the contrary.
11B4 Adeqziagl and Class Dﬁ;ﬂﬁbﬂ

The I;Iaintiffs will fairly and adequately rebresent and. prorect the interest bf the members of
the putative class under Rule 23(a) (4) of the South Carolina Rules of Civil Procedure. This rule has -
two elements (1) that the class represenramves and ‘their counsel will competently and v1gorously
prosecute the actio_n; and (2) tbat the interests_ of the class representatives are nor adverse to those of

-the class members.” Class representaﬁives. nee.d not master the intricacies of. the case. It must appear °
w0 the Court, however, they are. willing and ablé 1o, represent the interests of the class. Plainitiffs in
this case are willing to appear for cheir .d_epositions, will cooperate with ‘counsel, and are .not

disqualified from service as class representatives for any reason.

The Class the Plaintiffs seek to, represent is as follows:

All children, "age 19 dr younger on the date the filing of the fist state court

Cornplaint (September 16, .201 1), who are current -and former ‘beneficiaries of =
R _ EXIStlng adoptlon assxstance subsxdy agreements between their adoptwe parents and_ o

the South Carolma Department of Social Servrces, executed on Or before ]une 20 -

2002 and had at least frve (5) months of lost benefits due to the cut in the assistanice - L

- agreemem; )
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A prope.'r-'class definition des.cﬁbés., the class in objéctiire tex."n;s., ca.pal-DIe of mf.:.néb.ership:
" ascertainmént without regard to ‘the merits of the ‘éfc')_pc_fééd class mefpbéfs' claims- or the particulat
-relief they seek® . The Plafuiffs have no iriterest.in the subject matter. of the lawsui thaé would .
render them antagonistic to other class members. Accordingly; Phaintiffs truly are representative of

the class and the class is defined as outlined above.

]

With régard to the second prong; the adequacy of Plainiffs' counsel, like that of the
individual plaintiffs, is Presﬁmed in the abs.ence.of specific éréof to the contrz;xry."-0 Plainciffs' have
engaged experienced a;nd cai)able attorneys. Acco‘rdin'glyr, the adequa.cy requirements are satisfied m

" this case. - . | L
Defendant’s. argument against ;_dequacy on Qhe',issue'éﬁ-zilajnﬁffs éositipn as a Third-Party -
. beneficiary is without. merit because third party_béhéﬁciaxiés (BLH and the puta;ive class members)

have the right to enforce the-terms of the contract under South Carolina law:*

IIB.5 'zflmozmt in Controversy

Rule 23(a)(5) of the South Carolina RiJ.l_es of . Givil Prc')cedure__ requires an amount in -
controversy for each class member to be at least one hundred '($100.00) dollars o certify a class n

cases where the relief sought 1s not pfimar_ﬂy.inj}iﬁ&;rivé relief. In interpteting the phrase “ameunt-in

L3 See'H. Newberg &A Conte, Newberg on Class Actxons, Fourth, § 6.14 (2994). )
«, -% South Garélina National Bank v. Stone, 139 FRD. 325,330 (D SCI9): . . - S
e ! 1.30.5.C. Jur.. Contracss. § 68 (ciring Svenningsen v. Knight, 286 5.C:.299,-333 'SE2d 78 (Ct. App 1985) see a.!so, RL- o0
/-.". Griffin & Co. v: Beach Glub IT Hoinetwners: Ass'ri., 384" E.3d 157 (4h Gir: 2004) (fmdmg thavirider South Cardling faw, 7+ +* ¢
- wh.n contract is amade-for -bepefit "of ‘third’y rson, th iT.person’ mz ehforce conract if, c0m:racung pames mt°nded o :
N : "benefxt to such thlrd person))' ; 3 g -
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) conttove_rsy,” the South Carolina Supreme Court held “the sum claimed by the plaintiff cotxttols if

' the claim is apparently madé in good fith™?

In this case, the Plaintiff conceded at the heering a modification fo the requested' class

harrowing it to only those children who have lost at least 5 months in benefits due to the cut made

by Defendants. Because the monthly cut in benefits was twenty (§l20) dollars the amount in

‘ontroversy is equal to or exceeds $100 for each member of the Class.. These funds were lost to the

" class members and Defendants argumerit that perhaps they received the same care 'an.yvlzay is without

. merit as the loss is -tangible, identifiable, and real Accordingly, the reqmrements of SCRCP Rule

23(2) (5) are met.

IL.B.6 Notice

As 'to the notice requirements pursuant to SC R.Cv. P 23(&), .the Court adopts an ‘.‘opt—

out” notice procedure Given that Defendant regularly corresponds or has prev10usly corres ponded

W1t:h all class members Defendant shall serve on each class mernber- a Notice of Class Action which

shall advlse them of the facts of ihis case and their nght 10 Opt out W1th1n 30 days if they choose not

1o pammpate

II C Plamtxﬂ’s MOthl’l to Compel

: The Plalnuff agreed to hold this Mouon mn abeyance pendmg the Coutt’s ruhng on the.

MOthn for Class Cemflcamon and Momon for Summary ]udgment Now that the class- has been' :

- cemfled for the reasons outlmed herein, counsel are directed by the Court to confer regardmg the: -

g ,dxscovery requests ‘that relate toall class members Plaumff reserves the nght to réinstate its Motlon .

P "'-to Compel Jf r.hese Thaters, afe ot resolVed




_ IT Is. ORDERED that Defendants Motlon for Su.mmary judgment IS DENIED
IT IS FURTHER ORDERED that PlaintifPs Motion for Class Cemflcanon is GRANTED

ITIS FURTHER ORDERED that Defendant shall sexve on each class rnember a Nonce of
Class Action which shall advise them of the facts of this case and their right to opt out
within 30 days if they choose not to participate pursuant to Salmonsen v. CGD 377 5.C. 442,
661 S.E. 2d- 81 (2008) (holding that in South Carolina all class members shall have the nghr. ;
to opt out of a class action). Defense counsel shall prepare a Notice and email to the court . -
(copying counsel for the Phintiff) for review within ten (10) days and shall thereafter be
mailed tG all class members within ten (10 days. The notice shall include instructions for *-..
the ‘class members to communicate any decision to opt out by written notice to Plaintiffs
counsel: T. Ryan Langley at.P.O. Box 2765; Spartanburg, SC 29304.

IT IS FURTHER ORDERED that T. Ryan Langley, Charles J. Hodge, and ]ames Fletcher

Thompson are appointed class counsel and shall file any opt outs with the Clerk of Court
within ten (10) days of receipt.

ITTS SO ORDERED. |

oy 2L e
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STATE OF SOUTH CARQLINA ) COURT OF COMMON PLEAS
) P

COUNTY OF SPARTANBURG )

BLH (dob ) by patents/general guardians )

- Kenneth and Angela Hensley, AND on behalf ofall )

others similatly situated )
)
)

Plaintiff, ) CA NO. 13-CP-42-1569

vs. ) ’

South Carolina Department of Social Services ) ORDER ON PLAINTIFF’S
) . MOTIONFOR CLASS
) CERTIFICATION, PLAINTIFE’S
) MOTION TO COMPEL
) AND DEFENDANTS MOTION

) FOR SUMMARY JUDGMENT

)
)

Defendant.

T L Infroduction/ Factual and Procedurral Histoxry

This matter came before me for hearing on April 8, 2014. The Court heard arguments and

reviewed written brefs from couns-el for both pazties on all above-referenced motions and related

. issues.

Defendant entered agreemnents with approximately 4000 South Carolina families for the

provision of Adoption Assistance Subsidies (hetreinafter referred to.as “AAS”).to benefit the
= w0

=
adopted children.! In 2002, Defcndant cut the payment to these adopted children across-i;he bcm:d’, v

C‘;l ' "—m

by $20 per month?® At the same time, Defendant cut the payments to foster families Hiln ?:804,5 =
U - O r*(::—

Defendant reinstated the payments to the foster families but did not reinstate the paym’ent t%xhem SO
O

2w 8%
Fl e FET
< en =}

! Complaint, para: 9. Defendant’s Amended Answer does not dispute this allegation. See also, Afﬂdawt of Caldwell, ™

Exhibit G: contract with Plaintiff. .

2 Affdavit of Judy Caldwell, para- 12; Exhibit H to affidavit of Judy Caldwell.

314, .

N 1
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adoption families. Plaintiffs allege the cut of these payments breacéhes the written agreement they
have with Defendant. Initially a similar action was btought as a 42 U.S.C. Section 1983 ac;ion
against individual employees of the South C;.roh'na Department (;f Social Serv.iczes%gfeinafter
“SCDSS”) in this same state court on September 16, 2011. Counsel for those individual em“ployees,
who is the same counsel for the Defendant in the c.ase at bar, removed the case to‘federal coutt.
The fe(ieral district court certified the class under Federal Rule 23 and d;znied cross motions for
summary judgment. Defendant appealed the denial of summaty judgment to the U.S. Coutt of
Appeals for the Fourth Circuit. On Match 28, 2013 Plaintiff’s withdrew their federal contract clause
allegations and then filed the current breach of céntract action against Defendant SCDSS on Apsil 1,
2013.
The 1983 claims ultimately were decided by the 4™ Citcuit Court of Appeals on July 3, 2013.
The Fourth Citcuit Court of Appc%als held that there was not a violation of federal law by the
individual directors.of DSS.* The Fourth Circuit opihion made no reference to any preclusive effect
of its ruling on the pending state court action based on Soutl} Carolina state law. Indeed, the
transc;:ipt of the hearing from the 4® Circuit reflects that the parties discussed (if not stipulated) that
the 4* Circuit brder would have no prei:lusix.r.e effect on the already pending state law contract cause
of action brought against SCDSS.
. Discovery in the state coutt action was served by Plaintiff on Defendant onljulyj6 2@3 &

Plaintiff’s counsel fulﬁlled its duty to consult W‘itb. counsel for Defendant but no respoﬁ$es mxe

4
I
g
d
dﬂ .
09 40 ‘s
a3l

compel in October of 2013, Plaintiff f

for Class Certification. On March 10 2014 Defendant filed its motion for sumtnary ]udgmcnt :ﬁns 22
=

heating was set for April 8". On Apnl 3%, Defendant emailed dlscovery respouses to Plé]ﬁtffzc}}\'lo

# Ozder of the 4% Circuit Court of Appeals in Hensley v. Koller, etal.
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depositions have been taken due to the delay in Defendant’s discovery responses.

Analysis and Citation of Authority

LA, Defendant’s Motion for Summary Judgment

Summary judgment is only appropriate where - the pleadings, depositions, answess to

IL

interrogatories, and admissions on file, together with the affidavits, if any, show that thete is no
genuine issue as to any- matetial fact and that the moving patty is entitled to a judgment as a matter

of law.’
In detérmining whether any triable issues of fact exist for summary judgment putposes, the
evidence and all the inferences that can be reasonably drawn from the evidence must be viewed in

the light most favorable to the nonmoving 'p.a.rtyf -“All ambiguities, conclusions, and -inferences

arising from the evidence must be.construed most strongly against the moving patty.”7 “Summary
judgment is not appropriate whete further inquiry into the facts of the case is desirable to clarify the

application of the lawr.
It is only nécessary for the nonmoving party to submit “a mere scintilla of evidence in order

to withstand a motion for summary judgment.” “Summary judgment is a drastic remedy which

should be cautiously invoked so no petson will be improperly deprived of a trial of the disputeci

factual issues.”’® Finally, because summaty judgment is a drastic remedy, it must not be granted untl
' =

——

.‘J_.

S hisd

5 Wilson v. Style Crest Products, Inc.. 367 S.C. 653, 656, 627 S.E.2d 733, 735 (2006); Russell v, Wachovia .B@k, N’A., =3

O\

FJ

353 S:C. 208, 217, 578 S.E.2d 329, 334 (2003); Rule 56(c), SCRCP.

6 Cunningham v. Helping Hands, Inc., 352 S.C. 485, 575 S.E.2d 549 (2003). I " 3;_1; Tim

7 Redwend 1td. Partnership v. Edwards, 354 S.C. 459, 581 S.E.2d 496 (Ct. App. 2003); Bayle v. South Caro@a D@ of :) SO .

Transp., 344 S.C. 115, 542 S.E.2d 736 (Ct.App.2001); South Carolina Elec & Gas Co. v. Town of Awendaw 359Q§C &e

29, 34, 596 S.B.2d 482, 485 (2004). S;‘,Ei,’

8 Redwend, 354 S.C. 459, 581 SE.2d 496; Vermeer Carolina's, Inc. v. Wood/Chuck Chipper Corp,, 336 5@ SR8 ~

SE.2d 301 (Ct-App.1999). =

% Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 673 S.E.2d 801, 803 (2009) Hill v. York Coun;g Sherriff’s

Deg’t. 313 S.C. 303, 308, 437 S.E.2d 179, 182 (Ct. App. 1993) cezt. den. (1994).

10 Redwend, 354 S.C. 459, 581 S.E.2d 496; Lanham v. Blue Cross & Blue Shield, 349 SIC. 356, 563 S.E.2d 331 (2002);

Trivelas v, South Carolina Dep't of Transp., 348 S.C. 125, 558 SE.2d 271 (Ct.App.2001).
3
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»1

the opposing patty has had a “full and faif opportunity to complete discovery.
Given that Defendant served its discovery responses nine months after they wetre due and
only days . pdor to the summary judgment hearing, Plaintiff has clearly had no full and fau
opportunity to complete discovery. For that reason ;lone, sumnmaty judgment is impropet.
Assumi.ng arguendo, Defendant’s discovery ﬁesponses had somehow provided Plaintiff a full
and fait opportunity to complete discovery, Defendant is not entitled to summaﬁ judgfﬁént on the
issue of collateral estoppel. “The party as"sertin;.g collateral estoppel must demonsi:Fate that the issue
m the- present lawsuit was: (1) ;;zctuale litigated in the prior action; (2) directly determined in the prior

actiém; and (3) ﬁ.ecessary to support the prior judgment.”™

s As noted, the case at bar had been filed piior to the oral argument befote the 4™ Circuit
Court of Api)ea]s. At the oral-argument before the 4% Citcuit the issue‘of collateral estoppel was
raised by counsel for Plaintiff. By way of background, the same. Dt.:fense counsel who made the
azgument for collateral estoppel in. this case represented to the 4% Circuit ‘orai atgument that he.

would not seek to bar this action on the basis of co'llateral estoppel as'no basis for collateral estoppel

would be present on a dismissal without prejudice.

He said specifically:

58
3 BY MR. LANGLEY: 9
4 Well, on the grounds of res judicata or EK % I -
5 collateral estoppel by virtue of some dismissal with :'c;; ' % 3;
6  prejudice — ' ' & O =R
7’ BY MR. LINDEMANN: =1
8 . Ifit’s without prejudice, there would be‘ no ;t :J - 28 O
9 such argument. , ?5 R E’—E%
10 BY FEMALE SPEAKER: - 7w =5
! Evening Post Pub. Co. v. Berkeley County School Dist., 392 S.C. 76, 708 S.E.2d 745 {2011).
12 Kunst v. Loree, 404 S.C. 649, 653, 746 S.E.2d 360, 362 (Ct.App.,2013).
’ c \_/\ 4
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11 -~ Right.

12 BY MR. LINDEMANN:

13 And that wasn’t my intent to try to make that
14.  argument, I can represent to the Court.

15 BY FEMALE SPEAKER:

16 Okay. Thank you very muph.
17 BY MR. LINDEMANN:
18 Thank you.”

Defendaat’s motion for summary judgment seeks the same relief its counsel represented to
thxele federal appellate judges was unavailable under these circumstances. The reason counsel
admitted previously that there v5vould. bé no such argument for collateral estoppel is that his client
cannot meet its burden of proving that the elements of collateral estoppel ate met. Specifically, 4

Circuit dealt with federal law and the issue at bar is whether Defendant breached South Carolina

state law breach of contract principles.
Among these principles are the following:

The South Carolina General Assembly requires the Department of Social Setvices to

1.
execute a written agreement with adoptive parents whenever it determines that 2
child is eligible for supplemmental benefits. S.C. Code Ann. § 63-9-1770 (A)(formetly §
20-7-1950).
- 2. When a state agency or commission is statutotily required or authorized to contract,
o o ] po
the confract, by necessaty implication, carries with it the authority to er_?fﬂ_orccghe I*;’-‘,L__),
ot . e
- 14 < 8 S
contract by an action at law. g 2o
. A 4__'3.; ==
i‘;_‘? o Cor
L EEO=X ca.«_:_)o
=ow 2%
'3 Transcdpt of 4* Circuit Oral Argument. ) =
14 Chesterfield County v. Staté Highway Dept. of South Carolina, 181 S.C. 323, 187 S.E. 548, 550-551 (1936). (The Court
in Chesterfield noted that a contract would otherwise be one-sided, where the State could enforce it against parties it
contracts with by the parties could not eaforce the same contract against the State). :
. .5
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3 When thete are conflicts in 2 c.ontract’s interpretation “a court will construe any
doubt.s and a.J:nbiguities in an agreement against the drafter of the agreement’”s This
is especially so for adhesion contracts.'®

4. There exists in every South Carolina contract an implied covenant of good faith and
fair dealing."’ This covenant requites that neither party will do anything which will
injure right of the other to receive benefits of the agreement.”®

The issue decided by the 4% Circuit was solely based on federal law and made no reference
to any of the aforementioned South Carolina pﬁnéip}es of contract law. Likewise; Defendant’s
arguments in its brief and at the hearing before this Court focused entirely on federal law. On the-
contrary, counsel for Plaintiff explained that this litigation was not an attempt.to relitigate the
qtltestion of whether Defendant’s employees violated the Adoptipn Assistance and Child Welfare
Act, but rather whether Defendant had violated the South Carolina contract principles outlined
above. Accordingly, Defendant cannot meet the burden of showing that the issue in the present
lawsuit was: (1) actually litigated in the prior action; (2) directly determined in the priot action; and
(3) necessaty to support the prior judgment.

I1.B. Plaintiff’s Motion for Class Cettification

"Citcuit courts enjoy discretion in deciding whether ot not to certify a class action under Rule ‘

. [ ~Y (I).
of Civil Procedure.23(d)"” and the decision is thetefore not normally immediately appealable” Eazle 2
CE L
m 9 =l
_ pa— [
Yoo Sor
15 Mathis v. Brown & Brown of South Carolina, Inc., 389 S.C. 299, 309, 698 SE.2d 773, 778 (2010). 5 0y

16Southern Atlantic Fin. Serv., Inc. v. Middleton, 349 S.C. 77, 84, 562 S.E.2d 482, 486 (Ct-App. 2002)(“It igrdrell s%ed- 28 =
that ambiguities arising within a conttact must be construed against the drafter. This rule applies with particilar fogeg in &2
cases involving a contract of adhesion.”). ’ i1 c:, cz:ﬂ

17 Adams v. G.J. Creel and Sons, Inc., 320 S.C. 274, 465 S.E.2d 84 (1995), reh'g denied, (Dec. 19,1995). X o~ =i
18 Shiftlet v. Allstate Ins. Co., 451 F. Supp. 2d 763 (D.S.C. 2006). =
1 Tilley v. Pacesetter Cozp., 333 S.C. 33, 42-43, 508 SE.2d 16, 21 (1998); Waller v. Seabrook Island Property Owners
Ass'n, 300 §.C. 465, 388 S.E.2d 799 (1990) (Finding that South Carolina Appellate Courts generally defer to the trial

coutt's discretion in granting class certification absent an error of law).

6

1

¥
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23(d) requires the court to determine whether a class action is to be maintained as soon as practical
after the commencement of an action.” The circuit court need not consider the merits of the action
for the purpose of issuing an order under S;C. Ruie 23, but the class must comply with the following
five prerequisites: (1) nun'lerosity of parties; (2) commonality of fact@ and legal issues; (3) typicality
of claims and defenses of class representatives; (4) adequacy of representation; and (5) amount in
‘controversy.” The South Catolina Supr?ame Couzt has found in 2 case analogous to the case at bat
that class cert:iﬁcz;ﬁon is especially apptropriate where the number of potential plaintiffs was large,
there was one main issue of law identical for all plaintiffs-, all injuries resulted from the same act, and
calculation of ciam;w.ges Wéuld not be difficult.”

Thoﬁgh Defendant has argued an affidavit is required from Plaintiff in order to certify the
class there is no such requirement in the statute ot in any South Carc;lina case law. Defendant
directs the Court to federal authority but it is well-settled that.South CaroI‘ina's Rule 23 “endorses a
more expansive view of class action availability than its fedetal counterpart.”™ For example,

contraty to the federal rule South Carolina has no predominance ot superiority requirement,” which

was intentionally omitted by the drafters.”® Actually, the South Carolina Rule requires only that the

“court find” that the above five elements are met* Based on the afﬁdavits cited herein and

attached hereto,the pleadings of record and the statutory and case law authority, the Court finds the

f oW
five elements ate met for the following reasons. = = =
T OEL
=
2 Salmonsen v. CGD, Inc. 377 S.C. 442, 661 S.E.2d 81 (2008). ;“:f o % 9_’ I~
21 S.CR Ciw.P. 23(d). I m e gx
28.C. R Civ. P. 23. (SO P
B Littlefield v. 8.C. Forestry Comm’n., 337 S.C. 348, 355, 523 S.E.2d 781, 784 (1999). ;':E (] g%
2 See Grazia v. S.C. State Plastermg, I1.C, 390 S.C. 562, 576, 703 SE.2d 197, 204 (2010) (cnmg Latﬂé’ﬁeld E3S.Ce
Forestry Comm'n, 337 S.C. 348, 354-55, 523 SE.3d 781, 784 (1999)). ) :2 -
% Melton _ex rel. Dutton v. Carolina Power & nght Co., 283 FR.D. 280, 297-298 (D.S.C. 2012) (citing S.C. R. Civ.
23
% %Attleﬁeli, 337 S.C. at 355,523 S.E.2d at 784.
7 §.C. R. Civ. . 23(a). .
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ILB.7 Numerosity
The class is safficiently numerous. In light of prevailing precedent, the difficulty inherent in

jolning as few as forty class members should raise a presumption that joinder is impracticable, and
the plaintiff whose class is that large or larger should meet the task of Rule 23(a)(1) on that fact

alone® As of June 20, 2002; approximately 4,000 childten had adoption assistance agreements in

place that were negatively affected by the unilateral cut of benefits. Counsel for Defendant did not
dispute this assettion at the heating and Paragtaph 5 of Defendant’s Amended Answer concedes

that the cut was made across the board. A class of 4,000 is sufficiently numerous.

IL.B.2 Commonality

There is commonality of factual and legal issues in this case. Rule 23(2)(2) of the South

Carolina Rules of Civil Procedure requires that there be “quesﬁons of law or fact common to the

class.”® Plalntlffs meet this test When their claims and the claims of absent class mcmbets share a

determinative issue.® “Critically, [n]ot evety issue in the case must be common to all class

members.” “It is important to note that the subsection does not demand all questions of law and

fact to be common, only that there be common issues among the class. In fact, a single common
issue will suffice if it is important enough. It also follows that the mere existence of individual issues

does not defeat class action status.””*

—— ™~ 3
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;L_J - o
¥ — :;3("1’1'
G2 (2} — [~
= S5
A o B ==
:: = 557
2 1 H. Newbetg & A. Conte, Newberg on Class Actions 3.05, 3-25 (3rd Ed. 1992) ) r L é:ﬁ%
2 SCRCP 23(a)(2). :‘ . _:3-4
30 Gardner v. South Carolina Dep't of Revenue, 353 S.C. 1,21-22, 577 SE.2d 190, 200-01 (2003) : o T
314,
32 McGann v. Mungo, 287 S.C. 561, 568, 340 S.E. 24 154, 157-58 (Ct. App. 1986) (“Ultimately, commonality is a
judgment that the issues are sufficiently similar so that the class action will be a mote efficient means of resolving the
problem, even though some individual issues may be litigated in any event.”).
4 ’ 8
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Furthermore, “claims arising out of form contracts are particularly appropriate for class
action. treatment.”  As the California Supreme Court aptly noted in La Sala v. American Sav. &

Loan Ass'n., 2 case involving standatd form trust deeds, “[cJontroversies involving widely used

contracts of adhesion present-ideal cases for class adjudication: the contracts are uniform, the same
ptinciples of interpretation apply to each contract, and all members of the class will shate a common

interest in the intetpretation of an agreement to which each is a party.™*

In the case at bar, each named Plaintiff and each putative class member is subjéct to the .

same action by Defendants. The two critical common questions of law and fact alleged in the

Complaint, as amended, are as follows:

1. whether the cut of benefits to fé.mﬂies of adopted children breached the contract or

violated the implied duty of good faith and fair dealing;

2. whether the failure to reinstate the ben;:ﬂts to the families of the adopted children after

reinstating the benefits to the families of the foster care children breached the contract ot violated
the implied duty of good faith and fair dealing;

Class actions are intended to achieve economies of time, effort, and expense and to promote

umformity of decls1on as to persons similarly sn:uated, without sacrificing procedural fan:ness W'h.}ch @
= o0
will all be accomphshed in this instance where Defendants have used common practices vgth r@rd

..‘._ :

to all members of the Class. Specific to this case, a decision ‘on" the lawfulness of D@fendg:;its C:C:r“

S
—~ WS
—

~members. All putative class members share 2 united interest in the fair, just, and Ebnsfs@ent"” :
ol

simultaneous, unilateral cut of benefits allegedly in violation of its contractual ob]lgauons gthegass oY

\

33 Hoban v. USLIFR Credit Life Ins. Co., 163 F.R.D. 509, 513 (N.D. II.. 1995). .
3¢ 1,4 Sala v. American Sav. 8 T.oan Ass'n., 5 Cal. 3d 864, 877, 489 P.2d 1113, 1121 (1971). $ ﬁ
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determination of these questions of law and-fact necessary to the adjudication of Defendants’
Liability. Thus, this Coutrt can resolve the issue that is central to the validity of each one of the claims

in one stroke. Accordingly, the element of commonality is met.

Defendants a.tguments. a;gainst eommonality essentially ask the coutt to accept the merit of
the various defenses Defendant has plead such as 1mpl1ed consent, novation, exhaustion of
administrative remedy, and damages; Whlch 1s.generally mappropnate at this stage. Addmona]ly,
were the court to accept Defendants arguments as to the implied ‘consent defense then any
defendant could avoid class ceruﬁcauon of a breach of conttact action by- pleadmg a defense of
implied consent then arguing this defense reqmr.ed individual analysis. -Such an argument fails to

comportt with the case law on the issue of commonality.

The remaining purported defenses are applicable to the class as 2 whole except the question

of the exact damages each member has suffered. The Coutt considered Defendant’s reliance on

Gatdaer v. Sounth Carolina Department of Revenue. 353 S.C. 1, 577 S.E.2d 190 (2003) on the issue
of damages. While Garduner does provide that individualized examination negates the benefit of a

class action lawsuit, such named differences among proposed class’ members in that case were

addressed regarding a legal issue:

“[T]he factual differences (whether prejudice exists) [among plaintiffs] are the crugof =3 Eg
: ~ ~ R
a predominant legal issue. A fepresentative class cannot exist where the court rffgst I L]
. . : m° =X
investigate each plaintiff's prejudice claim whese it is one of the two predomi%a’.te o g.?n e
. 1
I B o0
: . 235 : 2 =X oe
issues in the case. . =% et
1 ey T
Z e =
. m ‘.<
. [b N
31d. at22. ' ’ : ﬂ
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Convertsely, members of the Proposed Class in the case at bar each allege the same cause of
action, set forth the same ensuing legal issues and each anticipates the same contract defenses. Any

differences in the variance in damages are of “a typical class action where minor factual differences

2236

[damage amounts] exist among theindividualized cases of class members.

Importantly, there is no requirement under South Carolina law that each class member have
suffered the exact same amount of damages. South Carolina courts have repeatedly acknowledged

that class certification is approptiate in cases in which the damages were different for each class

~

member.” . In McGann v Mungo, hundreds of residents and owners of improved residential

properties in Cold Stream, a subdivision near Columbia, filed a class action concerning negligent
design and construction of streets and drainage systems. The defendants argued that each class
membet's individualized damages prevented the Court from ceértifying the case as a class action. In

rendering its decision, the South Carolina Court of Appeals attached no significance to the

undisputed fact that each class membet had different damages:

The mere fact that the Plaintiffs may be entitled to dlfferent amounts of damages

" does not prevent them from banding together and asserting their nghts jointly in one

action.®®

McGann has been clted consistently by the Courts of this state and no less than eleven tHR @es "O

:‘C o3 ;Or-—-
by the South Carolina Supreme Court in rulmg on class certification cases, which makes s‘e’jase &&ts ,;';'ST
""3'{
3.
T - C‘\ (__’ m
o E ox°
M L
%I < &=
37 Litflefield, 337 S.C. at 355, 523 S.E.2d at 784; Bates v. Tenco Services, Inc, 132 FR.D. 160, 163 (D.S.C. 1990) (Any =
difference in the degree of harm suffered by class membets does not dimimsh the typicality of the proposed
representatives’ claims).
38 McGann, 340 S.E.2d at 158.
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holding is in line with the historical “purpose of a class action [which] is to'avoid the necessity of

requiring each member of the class to prove the elements of the canse of action.”™

Furthermore, the question of damages is easily answered given the specifically identifiable
nature of this ciass. By the very nature of this suit, Defendant has ;loc;umeutaﬁon of evea‘tyone i the
class showing precisely the name, age, and benefits each class member would be entitled to 'if in fact
Defendant’s actions are determined to violate the law. Given the abundance of common ;ssues, ease
of Defendant’s access to the inf'onnat:_ion necessary for calculating damages, gﬂd general purpose of

class actions in consolidating proof of the elements of the cause of action, the element of

commonality is met in the case at bar.

ILB.3 Typicality

The legal violations against the Plaintiffs are typical of those against each member of the

. p.ufzdve class under Rule (23)(2)(3) of the South Carolina Rules of Civil Procedure. This requirement -

at otga

is satisfied if the representative plaintiffs' claim “arises from the same course of conduct that gives

v

tise tb the claims of the class membets and if the claims are based on the smﬁe legal theories.”®

When it is alleged that.the same unlawful conduct was ditected at or affected both the named

5

plamuff and the class sought to be represented, the typicality requirement is usually met megfecuve

T
e
of varying fact patterns which underlie individual claims.? This is apphcable to the casg-at bgas, :’3;
o =2
where Plaintiffs allege that Defendant’s unilateral, simultaneous cut of benefits, similatly aRphedEQ Z2or
=Mm
. . :L‘» o e
ail Class Members, gives rise to the claims at issue. & = ‘__)8(:3
o O
oy
e «n - _}é:,
3% O'Quinn v. Beach Assodiates, 272 S.C. 95, 1 04, 249 S.E.2d 734, 738 (1978) (emphasis added).
4 Central Wesleyan College v. W.R. Grace & Co., 143 ER.D. 628, 637 (D.S.C. 1992), aff'd, 6 F. 3d 177 (4th Cir. 1993).
41 Newberg { 3.13 at 3-77.
12
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Because Plaintiffs allege the written agreements they signed have been breached applies
uniformly to all Ciass Members, Plaintiffs have satisfied the typicality requitement. Like the
members of the Class, the Plaintiff thrbugh her I.mtents is the third party beneficiary of a contract
who had its contractually owed benefits cut. In addition, the claitns of Plaintiff and the Class
Memb‘érs arise under the same legal theotes that the written contract has been bteached. The harms
suffered by the Plaintiff ate typicai of the harms suffered by all children in the putative class because
they arse :;_rox.:u the same c;lt of benefits and are based on the same. le;gal ieoﬁes. Defendant’s brief

and arguments at the hearing made no meaningful atguments to the contrary.

I1.BA4 Adequacy and Class Definition

The Plaintiffs will fairly and a‘dequately represent and protect the interest of the membets of
the putative class under Rule 23(2)(4) of the South Carolina Rules of Civil Procedure. This rule has
two elements: (1) that the class representatives and their counsel will 'competently and vigorously
prosecute the action; and- (2) that the interests of the class represcntatiwlres are not adverse to those of
the class members.” Class representatives nee'd not mastet the intricacies of the. case. It must appeat
to the Court, however, they are willing and able to.represent the interes:cs of the class. Plamntiffs in

this case are willing to appear for their depositions, will cooperate with counsel, and are not

/45

disqualified from setvice as class representatives for any reason. T =
. X = o
. e 8 Zh
The Class the Plaintiffs seek to reptresent is as follows: ™ :‘3 -:E;_:E;"";
. w o &S
i 2T
All children, age 19 or younger on the date the filing of the first state cqrt =X «@
Complaint (Septernber 16, 2011), who are current and former beneﬁciaﬁes%f 74 =
existing adoption assistance subsidy agreements between their adoptive parents and
42 Waller v. Seabrook Island Property Owners Ass'n., 300 S.C. 465, 468, 388 SE.2d 799, 801 (1990). A
’ ‘z 13
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the South Catolina Department of Social Setvices, executed on or before June 20,
2002 and had at least five (5) months of lost benefits due to the cut in the assistance

agreement beginning on the date of the foster care reinstatement in 2004

A proper class definition fiescdl;es the class in objective terms, capable of membership
ascettainment without .regard to the merits of the proposed class members' claims or the particular
relief they scc;k.'ﬂ. The Plaintiffs have no interest in the subject matter. of the lawsuit that would
render them antagonistic to other class members. Accordingly, Plaintiffs truly are representative of

the class and the class is defined as. outlined zbove.

With regard to the second prdng, the a(;lequacy of Plaintiffs' counsel, like that of the
individual plaintiffs, is presumed in the absence of specific ptoof to the contrary.* Plaintiffs' have
engaged experienced and capable atforneys. Accordingly, the adequacy requirements are satisfied in

this case.

Y

Defendant’s argument against adequacy on the issue of Plaintiff’s position as a Third-Part
ag quacy
beneficiary is without merit because third party beneficiaries (BLH and the utau've class members
Clary p p

have the right to enforce the tetms of the contract under South Carolina law.*

ILB.5 Amount in Controversy L = oEe
' @ B Tm
< T .1
i =X
Rule 23(a)(5) of the South Carolina Rules of Civil Procedure requires an camount m;_;J: ar
m
. 5 oo
controversy for each class member to be at least one hundred ($100.00) dollars to cc_:rtig a c%s 22
= W oEs
o AT
- oo, 2
43 See H. Newberg & A. Conte, Newberg on Class Actions, Fourth, § 6.14 (1994). .
4 South Carolina National Bank v. Stone, 139 F.R.D. 325, 330 (D.S:C. 1991).
+45 30 S.C. Jur. Contracts § 68 (citing Svenningsen v. Knight, 286 S.C. 299, 333 SE.2d 78 (Ct. App- 1985); see also, R.L.
Griffin & Co. v. Beach Club IT Homeowners Ass'n., 384 F.3d 157 (4th Cir 2004) (finding that under South Carolina law,
when contract is made for benefit of third petson, that person may enforce contract if contracting parties intended to
create direct benefit to such third person)).
L{ 14
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cases whete the relief sought is not primarily injunctive relief. In interpreting the phrase “amount in

controvetsy,” the South Carolina Supreme Court held “the sum claimed by the plaintiff controls if
the claim is apparently made in good faith.”* .

 In this case, the . Plaintiff conceded .at the. heating a modification to the requested class
narrowing it to.only those childten who have lost at least 5 months in benefits due to the cut made
by _Ijefend;ants. lBecau_se the monthly cut m benefits was twenty ($20) dollats the amount in
controversy is equal to or exceeds $100 for each member of the Class. These funds 'v.ve:ce lost to the
class members and Defendants argument thi:l.t pethaps they received the same care anyway is without

merit as the loss is tangible, identifiable, and real. Accordingly, the requirements of SCRCP Rule

23(a)(5) are met.
I1.B.6 Notice

As to the notice requirements pursuant to S.C. R. Civ. P 23(d), the Court adopts an “opt-
out” notice procedure. Given that Defendant regulatly corresponds or has previously cortesponded
with all class membets, Defendant shall serve on each class member a Notice of Class Action which

shall advise them of the facts of this case and their tight to opt out within 30 days if they choose not

. - w0
to participate. T 8
- = 220
poe i oy 9
S 8 =h
I1.C. Plaintiffs Motion to Compel i = =X
@ @ Zor
The Plaintiff agreed to hold this Motion in abeyance pending the Court’s ru%jﬂg ogth@mg
Vo]
Q= o2
Motion for Class Certification and Motion for Summary Judgment Now that the clagsi Eeen}:ﬁ
< . en 2
certified for the reasons outlined herein, counsel are directed by the Coutt to confer regarding the
discovery requests that relate to all class members. Plaintiff reserves the right to reinstate its Motion
% Gatdaer v. Newsome Chevrolet-Buick Inc., 304 S.C. 328, 331, 404 SE.2d 200, 201-02 (1 991)(emphasis in oﬁginal).
. : 15
: | 5]
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to Compel if these matters are not resolved.

IT IS ORDERED that Defendants’ Motion for Summary ]udgment IS DENIED."
IT IS FURTHER ORDERED that Plaintiff’s Motion for Class Cetrtification is GRANTED

IT IS FURTHER ORDERED that Defendant shall serve on each class member a Notice of
Class Action which shall advise them of the facts of this case and their right to opt out
within 30 days if they choose not to participate putsuant to Salmonsen v. CGD 377 S.C. 442,
661 S.E. 2d 81 (2008) (holding that in South Carolina all class members shall have the tight
to opt out of a class action). Defense counsel shall prepare a Notice and email to the court
(copying counsel for the Plaintiff) for review within ten (10) days and shall thereafter be

mailed to all class members within ten (10) days. The notice shall include instructions for

the class members to communicate any decision to opt out by written notice to Plaintiff’s

counsel: T. Ryan Langley at P.O. Box 2765; Spartanburg, SC 29304.

IT IS FURTHER ORDERED that T. Ryan Langley, Chardes J. Hodge, and James Fletcher

Thotupson are appointed class -counsel and shall file any opt outs with the Clerk of Court
Wlthm ten (10) days of receipt. -

IT'IS SO ORDERED.

Hon rable B _G1bbons

57 4 7 2014
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STATE OF SOUTH CAROLINA ) -
IN THE COURT OF COMMON PLEAS

)
COUNTY OF SPARTANBURG )
BLH(dob. - )by parents/general )
guardians Kenneth and Angela Hensley, ) Civil Action No. 2013-CP-42-1569
and on behalf of all others )
similarly situated, )
)
Plaintiff, ) ORDER GRANTING IN PART AND
) DENYING IN PART MOTIONS
V. ) FOR RECONSIDERATION
)
South Carolina Department )
of Social Services, )
' )
Defendant. ) - 2
)

This matter is before the Court on the Motions to Alter or Amend Order and/o'i_'"'-Motftgns

~

———

for Reconsideration filed August 5, 2014 and September 30, 2014, by the Defenda;;:'g Sovr(z;tih
Carolina Department of Social Services ("DSS"). With these motions, the Defendant DSS seeks
reconsideration with respect to the Amended Order on Plaintiff's Motion for Class Certiﬁcation,
Plaintiff's Motion to Compel and Defendant's Motion for Summary J udgr.nént, as filed September
16, 2014 (hereafter referred to as the "September 16, 2014 Order”). .

A hearing ;va.s held on February 27, 2015, in Chester County. The hearing was held
outside of the Seventh Circuit with the consent of the parties. The Plainltiff was represented at

the hearing by T. Ryan Langley and James F. Thompson. The Defendant was represented by

_Andrew F. Lindemann and Joel S. Hughes. After a review of the pleadings, prior orders, written

submissions by the parties, and the oral arguments of counsel, the Court grants the Defendant’s

.4_’-' ﬁ?‘:m.‘.qn'g?:-' &
E ey SR ll,).
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motions in part and denies them in part, as well as further discusses the rationale for the orders

issued.

~

The following fundamental facts have been stipuiated or agreed to by the p;rties through
the pleadings and/or the course of the hearings on April 8" and F;bmmy 27"

e Defense counsel admitted that there is “no doubt there; is a common issue of fact”
that the class members sigpcd a contract with Dcfen(iant;

e Defense counsel admittfad that there is “no doubt there was $20 across the board
deduction in the adoption subsidy payments”;

e Defense counsel admitted that “whats implicated in this case is mulﬁple millions
of dollars . . . so this is not a minor case.”

e The 4™ Circuit noted. and the parties do not dispute that in 2004 Defendant
reinstated the full payments i“o.tlie. foster families but did not reinstate the full
palymcnt to the adoption assistance families.

Plaintiffs allege the continued cut of the foster care payments after 2004 breaches the

written agreement they have with Defendant. Defendant denies liability and has plead various

defenses.

SUMMARY JUDGEMENT ISSUE \
The portion of the September 16, 2014 Order addreséing the Defendant's Motion for ;

Summary Judgment is hereby facated. .In Watson v. Underwood, 407 S.C. 443, 756 S.E.2d 155

(Ct. App. 2014), the Court of Appeals counseled that “it is unnecessary to make findings of fact

and conclusions of law in denying motions for summary judgment” and that findings of fact and

conclusions of law that are made do not establish the law of the ‘case, are not binding ‘on the

parties, and are not binding on the next judge to hear the same issues when renewed in a

APPX00
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subsequent motipn or at trial. .756 S.E.2d. at 162-163. Therefore, in de;xying th'e Defendant's
Motion for Summary Judgment, the Court will only be issuing a Form 4 Order that denies that
motion. Any findings of fact aqd conclusions of law as set forth in the September 16, 2614 O;der
and pertaining solely {o the Motion for Sum&y Judgment are vacated.

"CLASS CERITIFICATION ISSUE

The Circuit court has wide discretion in d_ec.iding whether or not to certify a class action
under Rule of Civil Procedure 23(d). Rule 23(d) re;;uires thn;, court to determine whether a clgss
action is to be maintaix;ed as soon as practi.cal after the commencement of an action. The circuit

“court need not consider the merits of the action for the purpose of issuing an order under S.C.
Rule 23, but the class must comply with the following five prerequisites: (1) numerosity of
parties; (2) commonality of factnal and legal issues; (3) typicality of claims and defenses of class
represénta'tives; (4) adequacy of representation; and (5) amount in cc;ntrdversy. |

Based on the st‘ipillations of counsel at the hearings, the affidavits produced to the Court,
the pleadings of record, and the statutory and case law authority, the Court finds the five
elements are met.

Defendant has argued that the affidavits of DSS employees Caldwell and Hanak-Coulter
were not proper for consideration because they were not served with t};é motion for class
certification. S.CR.Civ. P 6(d) allows the Court discretion to permit service of affidavits at any
time. How ever, presurning arguendo the rule reqmred service of the affidavits with the motlon

.there was no prejudice to Defendant for the following Teasons:

1) thé affidavits submitted were in the Defendants posséssion for years prior to

the motion for class certification;

b
&
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2) the affidavits submitted were procured by Defendants, from agents of
Defendants act.in‘g within the course and scope of their employment and thus are
admissions of a party op;;onent; : |

3) Defendants have had notice that the Plaintiffs intended to rely on the affidavits

since September 16, 2014 (164 days prior to the last hearing on this issue) and

have failed to file any affidavits in opposition; and

4) Defendants have had a full and meanmgfu] opportunity to argue about the

contents of the affidavits, whxch Defendant conceded at the hearmg included only

basic facts over which there was no disagreement.

Further, the aﬁidavits.include basic documents important in this case that the Court takes
notice of from the court record, including: the contract with Plaintiff (see Exhibit G to the
affidavi t), the 2002 letter that went to all fam%lie.s with foster ari(; adopted children (see paragraph
12 of the affidavit and Exhibit H to the affidavit), as well as a supplement to the contract that
states: “based on negotiations with Mr. and Mrs. Hensley, adoption subsidies are authorized as
follows: Supplemental Benefits $675 per month.” (see Exhibit F to the affidavit).

The Hanak—Coulte_r affidavit has been in the pqssession of Defendants for a while as it
was filed in the federal litigation. Paragrapﬂ 9 of the affidavit admits .that the foster care rates

th isting levels in 2004. This affidavit supports the argument by

were reinstated to
Plaintiff and the Class that there was no justification for any sustained decrease in the adoption
subsidy following the foster care reinstatement in 2004.

These documents support Plaintiff’s argument for class certification and the specific

justification for each of the five elements is as follows:

. ' © APPXO00
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Numerosity

The class is sufficiently numerous. Counsel for Defendant admitted at the February 27"
hearing that this is “a case that’s quite significant” involving “multiple miilions of dollars”
because “even though we’re talking about $20 a month, we’re talking about $20 a month over
multiple months with multiple 'different potential class members.” Further, Paragraph 5 of
Defendant’s Amended Answer concedes that the cut was made acroés the board. The class is

sufficiently nume}rous.
Commonality

There is commonality of factual and legal issues in this case. Rule 23(a)(2) of the South
Carolina Rules of Civil Procedure requires that there be “questions of ]a'w or fact common to the
class;” Plaintiffs meet this test whén tl;eir claims .and the claims of absent class members share
a determinative iSsue. “Not every issue in the case must be common to all class members.” “It |
is important to note that the subsection does not.demand all questions of law and fact to be
common, only that there be common issues among the class. In fact, a single common issue will
suffice if it is important enough. It also follows that the mere existence of individual issues does
not defeat class action status.”‘ |

Jn the case a-t bar, each named Plaintiff and each putative class member is subject to the
same action by Defendants. The two critical comumon questions of law and fact alleged in the

Complaint, as amended, are.as follows:

1. whether the cut of benefits to adopted children breached the con_tréct and/or violated

the implied duty of good faith and fair dealing;
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2. whether the failure to reinstate the benefits to adopted children after reiﬁstatiﬂg the

benefits to the families of the foster care children breached the contract and/or violated

the implied duty of good faith and fair dealing;

Defeqdant’s counsel stipulated at the hearings that there is “no doubt there is a common
issue of fact that each of these parties signed-a contract” and “no doubt there was $20 across the
board deductionin the adoption subsidy payn“'lents.” ‘These are the determinative issues.

The question of damages is easily answered given the specifically identifiable nature of
this class. By the very ﬁature of fhis suit, Defendant has documentation of éveryone n 1:.-he class
showing'prcdse!y the name, age, ar'1d benefits each class miember would be entitled- to if in fact
Defendant’s acti;ms are determinéd to violate the law. inen the abundance of comumon issue;s,
ease of Defendant’s access to the information n';acessary for calculating damages, and general
purpose of class actions in consolidating proof of the elements of the. cause of action, the element
of commonality is met in the case at'bar:

The alleged legal violéltions"agains't the Pléi‘ntiffs are typical of thése against each
member of the putative class under Rule (23)(a)(3) of the South Carolina -Rules of -Civil
Procedure. Plaintiffs allege that' Defendant’s unilateral, simultaneous cut of benefits, similarly
applied io all Class Members, gives rise to the claims at issue. Because Plaintiffs allege the
written agreements they signed have been breached applies uniformly to all- Class Members,
Plaintiffs have satisfied the typicality requirement. Like the members of the Class, the Plaintiff
through her parents is the third pasty beneficiary of a contract who had its' contractually owed
benefits cut. In addition; the claims of Plaintiff and the Class Members arise‘ under the same legal -

theories that the written contract has been breached. The harms suffered by the Plaintiff are

v
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typical of the harms suffered by all children in the putative class because they arise from the
same cut of benefits and are based on the same legal theories. Defendant’s brief and arguments

at the bearing made no meaningful arguments to the contrary.

Adequacy and Class Definition

The Plaintiffs will fairly and adequately represent and protect the interest of the members
of the putative class under Rule 23(a)(4) of the South ‘Carolina Rules of Civil Procedure. This
rule has two elements: (1) that the class representatives and their counsel will competently and
vigorously prosecute the action; and (2) that the interests of the class representatives are not
adverse to those of the class members. Class representatives need not master the intricacies of
the case. It must appear to the Court, however, they are willing and able to represent the interests
of the class. Plaintiffs in this case are willing to appear for their depositions, will cooperate with
counsei, and are not disqualified from service as class representatives for any reason.

The Class the Plaintiffs seek to represent is as follows:

All children, :ige 19 or younger on the date the filing of the first state court

Complaint (September 16, 2011), who are current and former beneficiaries of

existing adoption assistance subsidy agreements between their adoptive parents

afxd the South Carolina Department of Social Services, exe;uted on or before Juﬂe

20, 2002 and had at least five (5) months of lost benefits due to the cut in the

assistance agreement beginning on the date of the foster care reinstatement in

2z

2004.

A proper class ‘definition describes the class in objective terms, capable of
membership ascertainment without regard to the merits of the proposed class members' claims or

the particular relief they seek. The Plaintiffs have no interest in the subject matter of the lawsuit
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that wbuld render them antagonistic to other class members. Accordingly, Plaintiffs truly are
representative of the class and the class is defined as ou_tlined above.

With regard to the second prong, the adgquacy of Plaintiffs' counsel, like that of the
individual plaintiffs, is presumed in the absénce of specific proof to the contrary. Plaintiffs' have
engaged experienéed anéi capable attofncys. Accordingly, thé adequacy- requirements are
satisfied in this case. |

Defendant’s argument against adequacy on .the issue of Plaintiff’s position as.a Third-
Party beneficiary is without merit because third party beneficiaries (BLH and the putative class
members) have the right to enforce the terms of the contract under South Carolina law.

- Amount of Controversy

Rule 23(a)(5) of the South Carolina Rules of “Civil Piocédiite requires an amount ’in
controversy for each class member to be.at least one hundred ($100.00) doliars to certify a class
in cases where the relief sought is not primarily injunctive relief. Plaintiff concedes that the class
is narrowed to those who have Jost z;t least five Amonths of benefits. Accordingly, the
requirements of SCRCP Rule 23(3)(5) are met.

Notice
As to the notice requirements pursuant to S.C. R. Civ. P 23(d), the Court adopts an “opt-
out” notice procedure. Ruie 23(d)(2) states: “In the conduct of actions to which this rule applies,
the court may make appfqpﬁate ordess: ... The court may at any lime impose such terms as shall
fairly and adequately pfot:ect the interest of the persons on whose behalf the action is brought or
defended.” The South Carolina Supreme Court has repleate_d&' stated: “South Carolina Rule of

Civil Procedure 23(d)(2) gives the circuit court the broad power to ‘impose such terms as shall
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fairly and adequately protect the interest of the persons on whose behalf the action is brought or
defended.’”

Initially, it was alleged th;"it the Defendant refused to providc the names and contact
information for any potential class members. Accordingly, the Court exercised its broad
discretion to protect the members of the Class by requiring Defendant to provide notice.

At the February 27" hearing, however, Defendant agreed to provide the necessary class-
member contact information to Plaintiff within 90 days. As such, the Court grants Defendant's
motions to reconsider this portion of the September 16, 2014 orde.r.

As a result, the Court orders that the "Notice of Class Actio'n" shall be approved by the
Court Chief Administrative Judge for Common Pleas for th,e Seventh Judicial Circuit and the
expense and résources required to notify the x;lass ﬁembers shall be bourne by the Plaintiff. The
" Defendant DSS will not be required to pro;/ide any notification to the class members or bear any
expense therefor.

However, the Def;endant shall be required to provide the Plainitiff class counsel within
nidety (90) days of the filing date.of this Order the names and available addresses of any
potential class members. The Court fully ;ecognizes that information related to adoptions and
adoption proceedings is confidential .under South Carolina law. Specifically, S.C. Code Amn. §
63-9-780(C)-provides: "All files and records pertaining to the adoption proceedings in the State
Department of Social Services, or in any authorized agency ... are confidential and must be
with_held from inspection except upon court order for good cause shown.™ S.C. Code Ann. § 63-
9-780(C). The Court specifically finds that gobd cause has been shown, and the Defendant is

hereby ordered to produce as-ordered the pames and available addresses of any-potential class

members to the Plaintiff class counsel. The Court further orders, however, that the information

“
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-producé'd-by the Defendant in response to this Order .is and shall remain confidential. The
inforr.nation shall be redacted from any public filings with the Court, a.nd to the extent that a
name of a class member- is identified in a public filing, the initials shall be substituted for the
name. Furthermore, the Plaintiff and class counsel are hereby directed that the information
produced by the Defeﬁdant in response to this Order may only be used for purposes of
conducting this litigation and may not be dessiminated to any third parties except by furthér
order of this Court.

Pprsuant to Rule 23(d), SCRCP, the Court hereby adopts an "opt-out" procedure. The
Court hereby orders the Plaintiff class counsel to prepare and serve a Notice of Class Action
advising class membefs of the facts of this case and their right to*opt out vs{ithin thirty (30) days
if they choose not to participate. The Plaintiff class counsel shall submit the draft notice to the
" Chief Administrative Judge for 'Cc.)mmc’m Pleas for the Seventh Judicial Circuit and opposing
counsel for approval within thirty (30) days of receiving the class member contact information
from the Defendant. The Notice of Class Action shall include instructions_for the class members
to communicate any decision to opt out by mailing written notice to the Plaintiff class counsel at
the following address: Post Office Box ;'2765, Spartanburg, South Carolina 29304. All

correspondence to the class shall be conspicuously marked "Confidentjal."

THEREFORE ORDERED that Defendant's Motions for Reconsideration are

kL

=

granted in part and denied in part as set f(;»rth herein.

IT. IS FURTHER ‘ORDERED that the Defendant shall provide the Plaintiff class counsel
within ninety (90) days of the filing date of this Order the nameés and available addresses of any
potential class members. The Plaintiff class counsel-shall then prepare a Notice of Class Action

which shall advise the potential class members of the facts of this case and their right to opt'out

(v
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within thirty (30) days if they choose né)t to participate in the class action. The Plaintiff class
counsel shall submit the draft notice é_o the Court and opéosing counsel for appraval within thirty
(30) days of receiving 'the class member coﬂtact in;formation from the Defendant™*The Notice of
Class Action shall thereafter be mailed to all potential class me'mbe'rs within ten (10) days-of
Court approval.
IT IS FURTHER ORDERED that the Plaintiff class counsel shall file any opt-outs with
the Spartanbur_g County Clerk of Court within ten (10) days of .receipt. Tﬁe opi-outs, which will
necessarily identify the potential class members, shall be maintained as confidential by the Clerk

of Court and shall be filed only under seal.

IT IS FURTHER ORDERED that the parties and the Clerk of Court shall abide by all

confidentiality requirements as set forth in this Order.

AND IT IS SO ORDERED.

Chester, South Carolina

April _‘2_ 2015

addl

. l.:.}
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STATE OF SOUTH CAROLINA ) C .
: ) 7™ JUDICIAL CIRCUIT
)

COUNTY OF SPARTANBURG
BLH (dob- /) by patents/general guardians

Kenneth and Angela Hensley, AND og behalf of all
othets similatly situated

VS.

COMPLAINT
(CLASS ACTION)

South Carolina Department of Social Sérvices

)

)

)

§ .

PlaintieE, . ) CA NO. 13-CP42- \ igg

( )

)

)

)

)

)

Defendants. '
Plaintiff, BLH (dob 2/ 20/ 97) by par.ents/ general guatdians Kenneth and Angela Hensley
individually and on behalf of all others similatly situated hetcl;y files tlns Complaint‘ and’ a]leg.cs the
following baseél‘upon information, belief, and the investigation of counsel:
INTRODUCTION
1. This class action is brought by Plaintiffs (hereinafter “Class Representatives”) individually
and on behalf of all recipients of Adoption Assistance Subsidies (heteinafter referred to as
“AAS”) who had their benefits unilaterally cut by Defendant without their consent
(hcrehlaftet “Class Membets” or “putative class members”). AAS are provided to help

thousands of abused and neglected childten, all of them cuttently ot foimcﬂ)fin t]:[ggcusgg)é;&

'ﬂ-

ave ];-thv enema'lwed m:rgﬁwq-[?—&mmﬂaz

of the South Catolina foster care systcm, which 1 B

l & = O

health or other special needs. The law provides subsidies for these childten beeausé," due:tc‘;ﬂ M
-—.. ‘T‘) (’_)

1

their special needs, they would likely not otherwise have a chance for a pem@nen%\iamalyc:
through adoption. These subsidies are contmued by contract for children Who—-me a@pteﬂ

. out of foster cate from the State of South C_ato]ma to the child’s adoptive patents for the

benefit of the child.
2. 'The contract between the State of South Catolina Department of Social Setvices (“SCDSS”)

1
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and the Class Reéresemtatives and.putative class members provided for a monthly adoption

subsidy.

On ot about June, 2002, in an ill-conceived, and illegal effort to cut benefits to the state’s
most needy, Defendants unilaterally cut twenty” dollars ($20.00) per month from /the
adoption assistance subsidy provided to. BLH. Defendants also cut twénty dollars ($20.00)
pet month from the South Catolina Foster Cate Subsidics (“FCS™), but this cut was reversed
in 2004 and the twenty dollars ($20.00) per month was testored to the South Catolina Fostet
Cate Subsidies.

. Tim unilateral cut of the adoption benefits Defendants’ contractnally agreed to violates

PlaintifPs contractual rights and has proximately caused Class Representatives and putative

class members substantial damages.

PARTIES
Class Represexitaﬁves Kenneth and Angela Hensley appear as ;guatdians and adoptive
patents on behalf of BLH (dob  putsuant to Fed. R. Civ. P. 17(c) and ate citizens
and residents of Spar.tanburg, South Carolina. Kenneth and Angela .Hensley are sufficiently

familiar with the facts of BLH’s situation to faitly and adequately represent the child’s best
! N

interest in this litigation.
. ) = Rl
Defendant South Carolina Department of Social Services, (‘SCDSS”) s a State @ncy,{l;\t
Z H
entcrcd into the contlactuql agreements outlined helem and is Lequncd to céﬂmplﬁlﬂls%
= ‘ﬂrr;
and federal laws. SCDSS has been on notice of these speclﬂc a]legatlorr— smc;%at -Ié%sg(_—_‘,r«
Octobet 2011. = ‘?-’ ZE.,:
oo =<
<
CLASS AC'I‘ TON ALLEGATIONS
. Thls action is pxopeﬂy mamta.med as a class action putsuant to S C.R. Civ. P. 23.
2
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8. The class is defined as: “All children, age 19 or younget on tize date of the Motion for Class
Certification (Januaty 6, 2012), who ate current and former beneficiaries of existing adoption
" assistance subsidy agreements ‘between their adoptive parénts and’ the South "Carolina
Department of Social Setvices, executed on ot before June 20, 2002.”
9. This class has previously been certified as co:mp}ia‘nt with the req;lircments of Fed R.Civ. P.
" 23 and applicable common law by federal judge G. Ross Anderson in CA NO. 7:11-cv-
02827. That case involves a telated, but distinct cause of action under 42 U.S.C. Section
1983. Judge Andetson agreed with the following in certifying the class: |
A ‘The class is sufficiently numerous. As of June 20, 2002, approximately 4,100
children had adoption assistance agteeﬁen& in place tﬁat wete negatively affected by
the unilateral cut of benefits. Thesefote, the class as a whole is cofnptised of at least
4,100 current and former zidopted children and joinder of all putative class members
is impracticable. The ﬁsposiﬁon of the clais asserted hetein through this class
action will be more efficient and will bene;ﬁt the parties and the Coutt.
B The ques:dons of law and fact raised by t‘};; Class Ref.)resentaﬂves- ate common to
and typical of those of the putative class membets. Each named Class
Representative and each putative class member is subject to Defendants’ action

(P

3 J—

" concerning adoption assistance subsidy contracts and Defendants’ Lﬁawf@,patifg' 1
. ) = = p

. - . . - . O .—-O. '\_: 1 -Y

and practice of unilaterally cutting benefits in violation of the conunctgc_‘)bhgﬂion'ﬁ KA

. . [‘ ‘ g:\__\; O ‘,‘

g . © - S

had to Class Representatives. The damages calculation is also common €6 eacbﬁof tcl_zec.) o

& * Bo

s

comtnonality element: a uniform, across-the-board cut of benefits, in the exact same

amount, at the exact same time, in violation of the same contractual rights.
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C Al Class Reptesentatives and putative class members share 2 united intetest in the
fait, just, and consistent determination of the questions of law and fac-t: necessaty to
the ad]: udication of Defendant’s liability, which Predomi.n-atc ovet questions affecting
only individual members. The key question being: whether the unilateral cut of

and putative class

adoption assistance benefits violates Class Representatives

membets rights under the adhesion contract enteted into by Defendant and

meinbets of the class ;

D Common questions of fact include: whether Defendant nullified the primary terms

‘of pre-existing, long-term adoption assistance agreements between SCDSS and

patents that adopted former wards of South Carolina’s foster care system and third-

paﬂ:y beneficiaries to that contract.

E The legal violations .against the Class Reptesentatives ate typical of those against each

. member of the putative class. The hatms suffered by the Class Representatives ate

typical of the harms suffered by all children in the putative class.
F The Class Representatives will fairly and adequately represent and protect the interest
“of the members of the putative class. The Class Representatives adequately and truly

z = 9 .
PRCR,
members of the class they seek to represent have been darnaged %ma%n f ﬁ:;%-
’TJ p=n ]

Defendants conduct. The interests of Class Representatives are cer_g_xtensxv QXE:EF; _

represent the intcrests of the absent class members.: Class Replesentatj,szgs and‘a]l

dNu-

\

0

the interests of the proposed class membets, with common rights of 'Q;Ecov'é%r b@tﬂi‘
o 25
on the same essential cut of benefits by Defendants. Class Repigé}nta%cs ate~t
inteaded third-party beneficiaties of the adoption assistance benefits conferred under

the Adoption Assistance Act. Class Reptesentatives have retained counsel, who are

competent in complex class action Titigation. Class Representatives have no-interest

~
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adverse to those of any putative class members, with tespect to the key common
issues.
In this case, the prosecution of separate actions by or againstdndividual members of .
the class would create the risk of: 1) inconsistent or varying adjudications with
tespect to individual members of the class, which would establish incompatible
‘standards of conduct for the patty opposing the class; and/or 2) adjudications with
respect to individual membets of the class which would 25 a practical matter be
dispositive of the interests of the other members not p.emties to the adjudications or
substantially impair or impedec theit ability to protect their interests,

The questions of law or fact common to class members prédominate over any
questi.ons affecting only individual members, and that a class action is superior to

other available methods for fairly and efficiently adjudicating the controversy.

Class action tteétment is a supettor method for the fair and ef;’icient adjudication of
this controvetsy, in that, among other ﬂﬂngs, there is no interest by members of the'
class in indiviciually controljjng the.prosecudon of separate actions and.the expense
. of prosecuting individual claits is prohibitive. It is desizable to concentrate the,

lidgation of the claims made hetein in a single proceeding, in ougg. to@lovj,cte_

l & mm o
claimants with a forum in which to seek tedress. Whatever dﬁculu@mazgmt@ -
rﬂ l —) CD r——

the management of the class actlou will be greatly outweighed by tHeZ class acttt—‘;mm
» m S

procedute, mcludmg but not limited to, providing claimants with a mﬂg“loﬂ:?;m g;g:
od — ‘ '_'j

g

1ediess of claims that may not otherwise watrant individual litigation. 'H‘ie qm@mjons‘“'*
of law ot fact common to the membets of the proposed class predominate over any

questions affecting only individual proposed class members. ;
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10. Accordingly, class cerﬁﬁcaﬁon was found proper under Fed. R. Civ. P. 23 and should be
found by this Coutt to be proper under S.C: Rule of Civ. Pro. 23.
" “GENERAL ALTEGATIONS |
11. Each and evety a]legati;)n of the Complaint is incc;iporated é‘s if fully set forth herein.
12. Psor to and .up until the effective date of the ﬁ'niiateral cut of benefits by Defendants, the

State of South Carolina provided adoption assistance benefits to special needs children

putsuant to the provisions of South Carolina’and federal lawn.-
13. The state-authored, standard form Adoption Assistance Agreement customatily and
iouﬁ.nely entered into between SCDSS and adoptive patents, as patties and signators,

provides for the continuation of benefits until: (1) the 18th birthday of the adopted child, or

(2) termination of the parents’ rights to the child, ot (3) the patent is no longer financially
responsible for the child, ot (4) the child is no longet in the legal custody of the patents, or
(5) the child has moved out of the home or (6) the child or both adoptive parents have died.
14. In conttavention of this css.»cntial cox.ltracthal ‘unders.tanding, Defendant unilaterally cut the
benefits to Class Representatives and putative class membets by twenty dollats per month.

15. The unilateral cut of bcneﬁts by Defendants interferes with and frusttates the,geaL agg
S wr

reasonable expectation of Class RepLesentauves and putative class members \%en they act%
u : “’ :K “Ty

to adopt a special needs foster child and enteced into an adoption assistance egreen';cnt T rr;

L.’)

‘l

govemmcnt -paid subsidies would continue untll the adopttve chlld attams) ﬂJEE-’ag&:Q_%
‘ ] z -

majouty This continuous beneﬁts stream forms the vety essence of the adoplzén ag'gstuﬁ:g_l
ag1eemcnt ff_om the perspective of both contracting paitles — the parents, who accept legal

responsibility for a special needs child, and the state, which secutes peﬁnmency for the

foster childin a stable family setting and frees itself of legal custody.
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16. The impairment of existing cor;ttactual rights caused by the unilateral cut of benefits by
Defendant sctves 10 legitin.:\z;te go.vel.mnental putpose, and cettainly is .n;>t in the best
interests of the state’s most needy — its V'L;lnetable, special needs chﬂdteﬁ ad.opted from
foster care. Instead, the unilateral cut of benefits by Defendant completely intetferes with
and undetmines the essential COﬂtta;:tUIll promises and valuable consideration exchanged by
the state and putative class metmbers that was contractually agreed to in order to secure
adoptive patents for special needs children; This retroactive nullification of the state’s
covenants and commitments constitutes a substantial impairtment of pre-existing 'conttactuz'd
rights, |

17. Even assuming thete was some justiﬂc!ation for the .-cut in 2002 based on the cut to the
Poster Care Subsidy (Wbiéh Plaintiffs’ deny); this justiﬁcz;tiou was xcmoved'in 2004 when the
Féster Care Subsidy was, reversed. Accordingly, at the vety, least Plaintiffs ate eatitled to
Iecove&y of benefits dating back to 2004,

FIRST CAUSE OF ACTION
(BREACH OF CONTRACT)

18. Each and every allegation of the Complaint is incotporated as if fully set forth herein.
19. As a tesult of the unilateral cut of benefits by Defendant, the essential rights and obligations

in the long-tetm, pre-existing contract with Class Representatives and putative dassj
a

'members have been and will continue to be substanually impaired Wltlmut sﬁ
. S 3
legitimate govemment'\l putpose. This retroactive nullification of the state’s ET Ovenants

R ";'.L\. d(’

=]

"eﬂ

REGR RN
(ERIE:

=]

cominitments constitutes a subs'cantxal impairment of pre-existing contmct@ righls a1
?: 62

furthet dcprivcs Class chresentatives and putative class members of rights, fpnvﬂgges

BLkN
- 1dN0

1mmunities secuted by the adhesion contract drafted by Defendant.
20. Defendant’s actions and inactions in violation of the contract have caused Class
Reptesentatives and putative class membert’s substantial daniages.

7
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PRAYER FOR RELIEF
WHEREFORE, the putative class metmber childten respectfully request that this Coutt:
a. Assert juisdiction over this action;

Apply the class cettification adopted in fedetal case number 7:11-cv-02827. W

t

Awatd Class Representatives and putative class membets damages in the amount of past due
adoption assistance benefits and prospective adoption assistance benefits;

Axward Class Representatives and putative class members their teasonable attorneys fees.and
costs; AND

Grant such other and further equitable relief as the Coutt deems just, necessaty and propes
to protect the special needs childten ftom futther harm by the State of South Catolina.

Respectfully Submitted by HODGE & LANGLEY LAW FIRM, P.C. and JAMES FLETCHER

THOMPSON, LLC

Chatles J. Hpdge
T..Ryan Langley

<X

229 Magnolia St.
Spartanburg, SC 29302 . o O
p. 864-585-3873 = 3 85
S B R
JAMES FLETCHER THOMPS@N, E2C £ 75
James Fletcher Thompson o L ?::} %T;
302 E Saint John St L g © OE:_
Spattanbutg, SC29302-1545 © = 8&
p. (864) 573-5533 = w EC
™M o <=
<

DATED: April 1, 2013
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

54

COUNTY OF SPARTANBURG )
BLH (dob "~ )by parents/general ) o
guardians Kenneth and Angela Hensley, ) Civil Action No. 13-CP-42-1569
AND on behalf of all others similarly )
situated, )
)
Plaintiff, ) AMENDED ANSWER
)
v _ g z 8 o
South Carolina Department of Social ) = & o
Services, ) % Ly STy
' ) = o a3
Defendant. 2rm
3 S 2 o
. T g =
The Defendant South Carolina Department of Social Services (SCDSS) hereby answers the
Complaint of the Plaintiff as follows:
FOR A FIRST DEFENSE
1. The Complaint fails to state facts sufficient t0 state a cause of action. The
—Defendénts reserves its right to file a motion pursuant to Rule 12(5)(6), SCRCP.
FOR A SECOND DEFENSE
2. The Defendant denies each and every allegation of the Plaintiff's Complaint not
hereinafter specifically admitted, qualified, or explained.
3. That as to paragraph 1, the Defendant wouid aliege that such allegations set forth
legal conclusions which require no response on the part of the Defendant. In so far as such
allegations attempt to establish liability on the part of the Defendant, the Defendant would deny
same and demand strict proof thereof.
I
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4. That as to paragraph 2, the Defendant denies these allegations as'stated. The
Defendant admits only that it has contracted with-a number of adoptive parents, including

Kenneth and Angela Hensley, to provide monthly adoption subsidies.

5. That as to paragraph 3, the Defendant admits only that on June 20', 2002, the then
acting Director for the Department of Social Services (DSS) sent a letter to foster and adoptive
parents notifying said parents of a decrease to the monthly adoptioﬁ assistance subsidy by twenty

dollars ($20.00). All other allegations in this paragraph are denied as stated.

6. That as to paragraph 4, the Defendant denies these allegations and demand strict
proof thereof.
7. That as to paragraph 5, the Defendant, upon information and belief, admits only

that Kenneth and Angela Hensley are citizens and residents of Spartanburg, South Carolina. The

. A .
Defendant denies the remaining allegations as stated.

8. That as to paragraph 6, the Defendant admits .only that the Department of Social,

Services is a state agency and thereby an arm of the State of South Carolina. The Defendant
e N -

asserts the remaJmng allegations set forth legal conclusions which require no response on.the pﬁ of
c

r'

the Defendant. In so far as such allegations attempt to establish liability on the ~"a"rt Q’Ethe__ S

Mﬂ‘u"m‘*

Defendant, the Defendant would deny same and demand strict proof thereof.
. 9. That as to paragraph 7 8, 9, and 10, the Defendant specifically demesfﬂhat Q,glassn'.. =
action has been certified in this matter, that class certification is appropriate, and that Plamnff,
BLH, or Kenneth and Angela Hensley, are appropriate representatives for any alleged putative
‘class in this matter. Further answering, the Defendant asserts that the federal suit referenced by

Plaintiff has no precedential value at this point, as it is currently on appeal in the Fourth Circuit

Court of Appeals on grounds that would be entirely dispositive of the claim and the separate and
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distinct cause of action in this instant maﬁer was aban_donéd by Plaintiff in the referenced federal
| action. The Defendaﬁt further asserts such allegations set forth legal conclusioris ;/vhich require no
response on the part of this Defendant. In so fa;r as such allegations attempt to establish liability on
the part of this Defendant, this Defendant would deny same and demand strict proof thereof. The

Defendant further reserves the right to contest any attempt by Plaintiff to certify this matter as a

class action,

10.  That as to paragrdph 11, the Defendant reiterates and realleges each and every

paragraph and affirmative defense as if set forth herein verbatim.

11. That as to paragraph 12, the Defendant admits only that the SCDSS provided and

provides adopfion assistance benefits to adoptive parents of special needs children. All other

allegations are denied as stated.

12. That as to paragraph 13, the-Defendant denies these allegations as stated. Further

+ answering, the Defendant would crave reference to the Adoption Assistance Agreement as the best.

evidence of the terms and conditions therein. .

That as to paragraphs 14, 15, 16 and 17, the Defendant denies these allegations as

13.
stated and demand strict proof thereof. 'z ~y

14.  That as to paragraph 18 the Defendant reiterates and realleges each an_%evég. _\
paragraph and affirmative defense as if set forth herein verbatlm. LE:‘ o ::;; f;;?

15. Thatas to paragraphs 19 and 20, the Defendant denies these allegations as ;ég’ted %d ;"::',g
demand strict proof thereof. ‘n‘? 55’ :“

16. | That as to the Defendants Prayer for Relief, the Defendant denies the Plaintiff is
entitled to the relief requested or any other relief, from the Defendant. The Defendant further
demes that class certxﬁcatlon is appropriate in this matter. .

3
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~ FOR A THIRD DEFENSE -

. 17. The Defendant alleges, upon information and belief, the Plaintiff has failed to

exhaust the aciministrative remedies available to them
FOR A FOURTH DEFENSE
18.  The Plaintiff’s Complaint fails to state a justiciable claim
_ " FOR A'FIFTH DEFENSE
" 19. - The Defendant asserts the Plaintiff's claim is-barr:cd, in whole or in part, by the

.applicable statute of limitations. o
:FOR'A SIXTH DEFENSE

!

20.  The Defendant asserts the Pla{intiff‘_s claim is barred by the doctririe of laches
: FOR A SEVENTH DEFENSE T '
The Defendants cfavé refere;lce to Soﬁtﬁ Carolina Cod;a § 63-9-1770 and to South

21, _
Garolina of Regulations ‘§114-4380 as a cbmplete bar to any claim for breach of contract in:this

matter. )
FOR'AN EIGHTH DEFENSE - = o
= & -
22.  The: ‘Defendant asserts the. Plamtxff‘s clalm is barred by the defense of agé’ord'g%_nd'- N
. [ . .;_;_E —
satisfaction. éﬁ: o = L i
" poiy . A I |
- : . " 1 . g 24 dey
FOR A NINTH DEFENSE = e =
& « .m e .
. . . . w -
. 23.." The Defendant asserts the :Plaintiff, a minor, lacks capacity to ente.f'cmtd-%iny
contractial arrangement and as such, the Plaintiff lacks standmg in this Court to pursue recovery
for any alleged breach. ' .
» .
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FOR A TENTH DEFENSE

The Defendant asserts the Plaintiff. lacks standing in this Court to pursue

24,
recovery on behalf of any unnamed plaintiff, including but not limited to, any other special needs

child or children. .
~ FOR AN ELEVENTH DEFENSE -
25. The D.efendan.t asserts waiver as a complete bar to the Plaintiff’s cljcum
| ~ FOR A TWELFTH DEFENSE
26.  The Defendant asserts estoppél asa complet_e bar to the Plaintiff’s claim
B FOR A THIRTEENTH DEFENSE ':;
27.  The Defendant aséerts the- Plaintiff BLH lacks:' standing in this Court to pursue ".
recovery on behalf of Kermeth and Angela Hensley. S .
) FOR A FOURTEENTH DEFENSE .
i - 28, The Defendant asserts ;he P]amtlffs clalm is barred, in whole or in part by the— e ..- - '
. doctrine. of collateral estoppel. ' |
FOR A FIFTEENTH DEFENSE T e
29.  The Defendant asserts the Plamtlffs claim is barred, in whole or:in par_%by gﬁ ' .
defense of illegahty. _ | . ‘;3: = ,:E ;’" ;
| FOR A SI'XTE'ENTH DEFENSE § = "_j gl
B ' Lo =2
30. © The Defendant asserts the: Plaintiff's claim is barred by the Iack‘fé'f Rid -~
consideration. . ' . |
) FOR A SEVENTEENTH DEFENSE
31. . The Defendant asserts the Plaintiff's claim is: barred as a result of the modification
of the Adoption Assistance Agreement. | . - - -
3 ' .. _ APPX0062
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: FOR AN EIGHTEENTH DEFENSE
The Defendant asserts the Plaintiff's claim is barred by the defense of contract

32. :
novation by operation of law and/or by assent of the parties
FOR A NINETEENTH DEFENSE

The Defendant asserts acquiescence as a complete bar to the Plairfiir's claim

33.
FOR A TWENTIETH DEFENSE
The Defendant asserts that to the extent Kenneth and Angela Hensley are

34. -
attempting to assert any claims on their own behalf, the Defendant would reiterate and reassert

every defense as if fully set forth herein
WHEREFORE, having fully answered the Complaint of the Plaintiff, the Defendant prays

that the Complaint be dismissed with prejudice, for the costs of this action, and for such other and

further relief as the Court deems just and proper
DAVIDSON & LINDEMANN, PA.

4 a /Zw —_—
WILLIAM H. DAVIDSON, I
ANDREW F. LINDEMANN

JOEL S HUGHES
1611 Devonshire Drive, 2nd Floor

Post Office Box 8568
Columbxa South Carolina 29202- 8568

s

wdavidson@dml-law.com
alindemann@dml-law.com
jhughes@dml-law.com X
T: 803-806-8222 T 8
F: 803-806-8855 g < .
s )
Counsel for Defendant South Carolina =5 = e
Department of Social Services Z\%j PR ?f:
Columbia, South Carolina = ic - :,_-:"‘l
oS LD
July 8, 2013 - < & :
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) .
BLH (dob™ ) by patents/ )
general guardians I(enneth and Angela ) .
Hensley, )
) .
Plaintiffs, ) CA NO. 13-CP-42-1569
)
vs. ) . :
. ‘ ) MOTION TO COMPEL
Lillian Kollet, individually and in her official ) :
Capacity as State Directot for the South )
Carolina Department of Social Setvices South )
Carolina Department of Social Setvices, )
)
Defendants. )
o)
Plaintiff served discovery on July 26, 2013, making responses due on Aug%st 2@5 %7% .
2013. No answers have been provided. Plaintiff communicated with counsel for qé‘:fens'e‘“ %&_ o
50
in an effort to resolve this dispute, but no responses have been received to date, Plgr-uff o og
o . e T 2o
therefore moves to compel responses to this discovery. . o G
s ) = ¥ Ap
: T et
R
By: Q—% r_g\]\ ~
- Charles J. Hodge\ ) A
T. Ryan Langley . )
HODGE & LANGLEY LAW FIRM, PC
229 Magnolia Street (29306)
PO-Box 2765
Spartanburg, SC 25304 -
Telephone:  (864) 585-3873
Facsimile: (864) 585-6485
‘Attorneys for Plaintiff
October 4, 2013
Spartanburg, SC
APPX00b64
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

S N

COUNTY OF SPARTANBURG

BLH (dob - . _ by patents/general guatdians
Kenneth and Angela Hensley, AND on behalf of all
others similatly situated .

vs.
: INTERROGATORIES
South Carolina Department of Social Setvices

)
)
)
)
Plaintiff, ‘ - ) CA NO. 13-CP—42—}569
)
)
)
)
Defendants. )
)

TO: THE DEFENDANT ABOVE NAMED:
Pussuant to Rule 33, S.CR.CP, you ate hereby required to answer all interrogatoties below

as'set forth and to serve said answers upon the undersigned within the time provided i.nﬁid @e \-Q
’ - m
>0
R
o

OH
120¢
184S

Definitions

e :
m - =
The tetm “party” or “defendant” refers to the Defendant and any agents acting on t&‘Edg‘érz 2
len)
: C
55
w—}

THNANY

SRR

Nilg
a3

ani

behalf at any time regarding the subject incident. : 9
-

nib W
A

The tetm “documents” ot “things” means 2ll writings of any kind, mcludigg.thg—néﬂ
and all nonide’ntical‘ copies; whether different from the original by reason of any notation made on
such copies or otherwise, i.ncluding, without limitation, cortespondence, memoranda, notes, diaties,
statistics, letters, telegrams, minutes, contracts, reports, studies, checks, statements, receipts, ‘returns,
summaries, pamphlets, books, prospectuses, interoffice and intraoffice communicz;tions, offers;
notations of any sort of conversations, teiephone calls, meetings, or other communications;
bulletins, printed matter, computer printouts, teletypes, telefax, invoices, work sheets; all drafts,
alferations, modiﬁcations; changes, and amendments of any of the fc;regoing graphic or aural

records; representations of any kind, including without limitation, photographs, charts, mictofilm,
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videotape, recordings, and motion pictures; and electronic, mechanical, or electrical records ot
representations of any kind, including, without limitation, tapes, cassettes, discs, or other records.

‘The term “documents” means evety document as above defined known to the patty, the

. TE‘&'E@

patty’s agents or counsel, and each document, which can be located or discovered by reasonably

diligent efforts.

1. Give the names and addresse; of persons known to the parties ot counsel to be

witnesses concerning the facts of the case and indi.cate whether or not written or tecorded
statements have been taken from these witnesses and indicate who has possession of such
statements.

2. Set forth a list of photographs, plats, sketches or other prepared documents in the

possession- of the pazty that relate to the claim or-defense in this case.

3. List the names and addresses of any expert witnesses who the patty proposes to use at the
trial of this case.
4. For each person known to the patty or counsel for the patty to be a witness concerning the

facts of ti']is case, set forth either a summary sufficient to info;:m the other party of th:c important-
facts known to ot obsetved by such witness, or provide a copy of any written or recorded
statements taken from such witness. .\

5. Are }‘rou awate of th.e identity of any petson who possesses oz clains to possess knowledge
of any fact relating\in any manner whatsoever to the incident which is the subject of Plaindffs
complaint? If yes, please disclose name, address, telephone number and statements taken.

6. Please disclose any and all statements made by, to, or regarding th;e parties to this litigation
regarding the facts or circumstances of this case.

7. Please state whether you have conducted an investigation of any fact or circumstance

pertaining to the subject incident, and if so, disclose fully the findings and 2 full description of any
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and all reports or documents related theréto: (If asserting any pﬁvﬂége, please provide a privilege

log.) ~ |

8. Identify any other litigation and/ <;r administrative procedures against the Defendants in
which tile claim was made that the twenty dollar reduction ShOl:l].d be reinstated.

9. Define .the phiase ‘“aJlo;vable rate” in the adoption subsidy con‘ttact

10.  Identify any formula used to calculate the “allowable rate” in the adoption subsidy contract.
If there is no formula, identify how the “allowable rate” is compl‘lted.

11. Identify any formula used to det.errnine how much each family receives in adoption subsidy
payments. If there is no formula, identify how the adof)ﬁon subsidy is computed.

12. Iden-(i%y any formula used to.d;aten:n‘ine how much each family receives in foster care

payments. If thereis 110 formula, identify how the foster care payment is comi)uted.

' F13 Identify the patty responsible f01'- making the cut to the adoptionﬂsubsidy payment described
in Plaintiff’s complaint. - -
14. Identify th-e p.arty respons.ible for makmg the cut to the fostet cate payment desc;ibed n
P.lajntiff’s complaint. - .
15. Identify the patty respozllsible for reversing the cut to the foster care payment described in
Plaintiff’s complaint. .
16. Did all South Catolina adoptive parents Who'had a contract with DSS for adoption benefits
teceive the same twenty dollar cut as the Plaintiff received?
17. I:.:lentify the purpose of the contract entered into with Plaintiff and other adoptive parents.
18. Identifyll the consideration exchanged in the contract entered intd with Plaintiff and other
adoptive parents.
) '19. Identify the drafter of the contract entered into with Plaintiff and other adoptive.parents.

20. Identify any and all facts, documents, oz other evidence upon which Defendant bases its
allegation that Plaintiff failed to exhaust the administrative remedies available.
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21. Identify any and all facts, documents, ot other evidence upon which Defendant bases its
allegation that Plaintiff’s complaint fails to state 2 justiciable claim.

22. Identify any and all facts, documents, or other evidence upon which Defendant bases its
allegation that the claim is barred by collateral estoppel.

23. Identify any and all facts, documents, or other evidence upon which Defendant bases its
allegation that the claim is barred by illegality.

24, Identify any and all facts, documents, or other evidence upon which Defendant bases its
allegation that the claim is barted by the lack of valid consideration.

25.  Identify any and all facts, documents, or other evidénce upon which Defendant bases its
allegation that the claim is barred by modification.

Respectfully Submitted by HODGE & LANGLEY LAW F%P.C.

() P\ VA
Charlbd'T. Hodgk %
T.Ryan Langley
229 Magnolia St.
Spartanburg, SC 29302 .
p. 864-585-3873

JAMES FLETCHER THOMPSON, LLC
James Fletcher Thompson
302 E Saint John St
. Spartanburg, SC 29302-1545
p- (864) 573-5533

DATED: July 26, 2013
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS .

S N

COUNTY OF SPARTANBURG

BLH (dob ) by parents/general guardians
Kenneth and Angela Hensley, AND on behalf of all
others similatly situated

Plaintiff,
VS.

REQUESTS FOR PRODUCTION
South Carolina Department of Social Setvices o

)
)
)
)
) "CA NO. 13-CP-42-1569
)
)
)
)
Defendants. )
)

Pursuant to Rule 34 of the South Carolina Rules of Civil Procedure, Plaintiff demands

production of documents as follows:

INSTRUCTIONS AND DEFINITIONS

A. - In responding to these requests, produce all documents and things that are in your
custody, possession, or control, including documents and things in custody, possession, ot control
of your attorneys, independent accountants, agents, or any person acting on behalf of or in concett
with you or with any of these individuals, and not merely documents and things form your own

pessonal files.

B. If you cannot respond to any of the following requests in full, respond to the
extent possible, specifying the teasons why you ate unable to respond in full, and provide whatever
information you have concerning the un-provided things, documents, or portions of documents,
inclaiding the source or sources from which the things, documents, or portions of documents can be

obtained.

C. If documents or things requested ate not reasonably available to you in precisely

* the form requested, or for the particular date or period specified, but could be produced in 2
modified form ard/or for a slightly different date or period, then you are requested to respond in
" such modified form or for such different date or petiod.

D. If any document or thing that is responsive to a request is incomplete or has been
altered, state in what respect the document or thing is incomplete or altered and explain the reasons
therefore. : : :

E. If any document or thing is no longer in existence or no longer in your possession,

custody, or control, state the disposition that was made of the document or thing, the reasons for
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such disposition, the date of the disposition, the identity of the person(s) ordering, authotizing, and
supervising such disposition and the person(s) performing such disposition, the substance or
contents of the document of the nature of the thing disposed of, and. the identity of all person(s)

having knowledge of such documents or thing.

F. If any document or portion therefore is or will be withheld because ofa %“of
privilege or work product: .
. State the basis on which privilege is or will be cla]med
2., Identify the author of the document.

3. Identify each person to whom the document indicates the original ot a copy
thereof was sent and any others who at any time possessed the document.

4, Give the date of the document.

5. Desctibe the subject matter of the document or portion thereof for which .

ptivilege is claimed.

G. The term “document” has the broadest meaning accorded to it by Rule 34.of the
South Carolina Rules of Civil Procedure. The term “document” includes- all written, pnnted typed,
electronic, recorded, transcribed, punched, taped, or graphic matter of every type and description,
however and by whomever prepared, produced, reptoduced, dissetninated, ot made, in the actual ot
constructive possession, custody, ot control of you, including but not limited to all wiitings, letters,
minutes, bulletins, telegrams, telexes, memoranda, notes, instructions, literature, work assignments,
notebooks, diaties, calendars, recotds, agreements, contracts, notations of telephone or personal
conversations: or conferences, messages, interoffice or intra office communications, e-mail,
electronically-stored information, disks, metadata, microfilm, circulars, pamphlets, studies, notices,
summaries, reports, books, checks, credit card vouchers, statements of account, receipts, invoices,
gtaphs, photogtaphs, drafts, data sheets, data compilations, computer data sheets; computer data
compilations, work sheets, statistics, speeches or other witings, tape recordings, videota tapes,
audiotapes, phonoggaph records, data compilations from which information can be obtained or can
be translated though detection devices into reasonable useable form, or any othér tangible thing that
records information in any way. The term “document” shall include thie original and any copied that
differ in any manner whatsoever form the original ( whether different from the original because of
notes made on such copy or otherwise) and any drafts thereof. For putposes of this definition, a
document is in your possession or control if it is in the possession or control of any of your
attorneys, investigators for your attorneys, independent.accountants, directors, trustees, or any
person acting on behalf or in concert with you or with any of these persons, or otherwise under

their possession or control.

H. “Person” means and includes, without limiting and generality of its meaning, any
natural person; corporate or business entity; fitm; partnership; association; group; governmental
body, agency, or subdivision; committee; commission; or other otganization or entity.
L The term “relate to,” “relating to,” and “fonce*mn& include referring to, alluding
to , responding to, connected with, commenﬁng on, in respect of, about, regarding, chscussmcr
showing, describing, reflecting, analyzing, constituting, or in any way relevant to the specified sub]ect .
within the meaning of Rule 26 of the South Carolina Rules of Civil Procedure.

J- “Communication” includes any written ot oral communication.
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K . The singular form of a noun or pronoun shall be considered to include within its

" meaning the plural form of the noun or pronoun so used and vice versa. The male gender form or
a pronoun shall also include the female gender form of the pronoun. The use of'any tense of any
vetb shall be ¢onsidered to include also within its meaning all other tenses of the verb so used.

admit.

.Respectfully Submitted by HODGE & LANGLEY LAW FIRM, P(F

litnited to Plaintiffs contract(s) with DSS. o :{_ .g ‘éi;l_‘;;
Any and all documents reflecting the decision to decrease South Carolina adop@;n sxgsidy'ﬁ ﬂ'_‘g
payments, including but not limited to the letter informing the Plaintiff of the tvFEhty Q_allar:%?nr‘
subsidy reduction. r o Og
r B So
Any and all documents reflecting the decision to decLease the South Carolina tosﬁ cart® E%
maintenance payments by twenty dollars. r:‘( ﬁ .—< -3

L. “And” and “or” shall be construed conductively or disjunctively as necessary to
make the request inclusive rather than exclusive.

M. “Bach,” “any,” and “all” ate both singular and plaral.

REQUESTS TO PRODUCE

Any and all documents identified in response to Plaintiff’s Intetrogatories or Requests to

Any and all documents, policies, procedures, and/or formulas related to how adoptlon
subsidy payments are determined by Defendant for an individual child.

Any and 2ll documents, policies, procedures, and/or formulas related to how foster care
maintenance payments are detetimined by Defendant for an individual child.

Any and all documents in Defendant’s possession that mention Plaintiffs, including b 'gt note

Any and all documents reflecting the decision to reinstate the South Carolina foster care
maintenance payments by twenty dollars.

Any and all versions of contracts used by DSS for adoption subsidy payments between 1992-
2003.

\
\Jba_les J. Hodoe i O
T. Ryan Langley
229 Magnolia St.

Spartanburg, SC 29302
p- 864-585-3873
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JAMES FLETCHER THOMPSON, LLC .
James Fletcher Thompson

302 E Saint John St '

Spartanburg, SC 29302-1545

p- (864) 573-5533

DATED: July 26, 2013
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STATE OF SOUTH CAROLINA

COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG

BLH (dob ) by parents/general guardians

Kenneth and Angela Hensley, AND on behalf of all
others similarly situated

CERT OF SERVICE
South Carolina Department of Social Services

)
)
)
)
) ) CA NO. 13-CP-42-1569
VS. . : ) ’
' )
)
)
Defendants. )
)

I hereby certify that a true and correct cépy of the foregoing PLAINTIFE’S FIRST

INTERROGATORIES AND REQUESTS FOR PRODUCTION was served this day via U.S
Mall and email addressed as follows:

-

] L3 .
=z =2 ar i
Joel Hughes, attorney for Defendants = "5 g‘;‘j
1611 Devonshire Drive, Second Floor % 9 2
Columbia, South Carolina 29204 ™oL 2O
- (o] "M
jhughes@dml-law.com — > 0
= % 23%
L E e ES
. . <7
% '2 .E‘E': B
bt Didrpite

egu‘[’a Champion — para.legal for:
Charles J. Hodge

T. Ryan Langley
'229 Magnolia St.

Spartanburg, SC 29302
p. 864-585-3873

DATED: July 26, 2013
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) .
COUNTY OF SPARTANBURG )
: ’ ) s
BLH (dob’ ) by patents/ )
general guardians Ienneth and Angela )
Hensley, )
i ) '
Plaintiffs, . ) CA NO. 13-CP-42-1569
. ) :
vs. )
) MOTION FOR CLASS CERTIFICATION
Lillian Koller, individually and in her official )
Capacity as State Director for the South )
Carolina Department of Social Services South )
Carolina Depattment of Social Services, )
Defendants. ) ’ = § w?
! I o ZM
. <o o o
o e ° = PR
Pursuant to SCRCivPro 23, plaintiff hereby moves that the class idemiﬁe&in t b= C’I:
- €5
Complaint be certified by this 'Court. * This motion will be gupponed by the plgmg?in% ggg
South Carolina common and statutory law, and 2 memorandum to be filed with theoude S
m e =<0
By: ﬂﬂ\ /—/{Y
Charles J. Hodge' ¥ Y
T. Ryan Langley.
HODGE & LANGLEY LAW FIRM, PC -
229 Magnolia Street (29306)
PO Box 2765
Spartanburg, SC 29304
Telephone:  (864) 585-3873
Facsimile: (864) 585-6485
Attorneys for Plaintiff
October 4, 2013
Spartanburg, SC
APPX0074
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- STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

A 4

COUNTY OF SPARTANBURG

BLH (dob - ) by parents/general guardians
Kenneth and Angela Hensley, AND on behalf of all
others sitilatly situated

Plamntiff, CA NO. 13-CP-42-1569

Vvs. _ .
MEMO IN SUPPORT 'OF CLASS
South Carolina Department of Social Services CERTIFICATION

Defendants.

INTRODUCTION AND ANALYSIS

South Carolinz Rule of Civil Procedure 23(d) requires the court to determine whether a class

23(d). It is well-settled that South Carolina's Rule 23 “endorses a more expansive view of class
action. availability than its federal counterpart.”’ See Grazia v. S.C. State Plastering, LLC, 390 S.C.
562, 576, 703 S.E.2d 197, 204 (2010) (citing Littlefield v. S.C. Forestry Comm'n, 337 S.C. 348, 354—
55, 523 S.E:Zd 781,.784 (1999)). Thus, the fact that the class was previously certified in federal
court, under the more rigorous standard, is informative to the qualification of the present class for
certification. Order attached as Exhibit A.

Finally; there need not be any consideration of the merits of | the action as an order under
S.C. Rule 23 _may. be conditional and may bé altered or amended before the decision on the merits.
S.CR.Civ.P. 23(d).

Pussuant to Rule 23, a class action must comply with the five prerequisites: (1) numerosity of
parties; (2) commonality of factual and legal issues; (3) typicality of claims and defenses of class

representatives; (4) adequacy of representation; and (5) amount in controversy. S.C.R.Civ.P. 23.
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ELEMENTS OF S.CR.CIV.P 23 ARE MET -
The class is sufficiently numerous. As of June 20,.2002, appgoxiﬁmtely'4,l 00 children had

L -

adoption assistance agr'éem.ents in place that were negatively affected by the unilateral cut of - .
benefits. See plead&ngs in which this is admit;'ted. Therefore, the class as a whole is comp;;:i of at
least 4,100 current and former adopted children and joinder of all putative class 'nllem'bers is
impracticable. Id. The disposition: of the clalims asserted herein through this class action will be
more efficient and will benefit the parties and the Court. Id.

There is commonality of factual and legal issues in this case. In the case at bar, each named

Plaintiff and each putaﬁ've class member is subject to the same action by Defendants. Specifically,

. Defendants’ unlawful patterﬁ and practice of unilaterally cutting benefits in violation of its obligation

to fulfill the contracts it entered with the class membezs. All putative class members share a united
intgrest in the faj.r, just, and comnsistent cietcrmination of the questions. of law and fact necessaty to
the adjudication of Defendants’ liability, which predominate over questions affecting only individual
members. Thus, this Court can resolve the issue that is central to the validity of each one of the

claims in one stroke.

The legal violations agaj‘nst the Plaintiffs are typical of those against each member of the

‘putative class. The harms suffered by the Plaintiffs are typical of the harms suffered By all children

‘in the putative class.

The Plaintiffs will fairly and adequately represent and protect the interest of the members of
the putative class. The Plaintiffs' adequately and truly represent the interest of the absent class
members. Plaintiffs and all members of the class they seek to represent have Begn damaged by
reason of the- Defendants’ conduct. The intergsts of Plaintiffs are coextensive with the intexe§ts of

N\ -
the proposed class members, with common rights of recovety based on the same essential cut of
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benefits by Defendants. Plaintiffs have retained counsel, who are competent in complex class action
Ltigation. Plaintiffs have no interest adverse to those of any putative class members, with respect to

the key common issues.

Further, class action treatment is a supedor method for the fair and efficient adjudication of
this controversy, in that, among other things, there is.no interest by members of the class in
individually controlling the pros.ecution of separate actions and.the expense of prosecuting .
individual claims is prohibitive. It is desirable to concentrate the litigation of the claims made herein
in a single proceeding, in order to provide claithants with a forum in which to seek redress.

: Whatevcr\difﬁculdes may exist in the management of the class action will be greatly outweighed by
the class action, procedure, including but not limited to, providing claimants with a method for the
redress of claims that may not otherwise warrant individual litigation. The questions of law or fact
common to the members of the proposed class predominate over 'ax'ly questions affecting only
individual prpposed class members. Accotdingly, class certification is p;:opcr under S.C. R. Civ. .

23 is appropriate.

CONCLUSION

For the reasons stated, the Motion to Amend and Motion for Class Certification must be
granted. : '

Respectfully Submitted by HODGE & LANGLEY LAW FIRM, P.C.

Charles . Hodge
T. Ryan Langley
229 Magnolia St.
Spartanburg, SC 29302
p- 864-585-3873

JAMES FLETCHER THOMPSON, LLC
James Fletcher Thompson
302 E Saint John St
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DATED: April 7, 2014

" Spartanburg, SC 29302-1545
p- (864) 573-5533
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'ORDER GRANTING
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CERTIFICATION
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7:11-cv-02827-GRA  Date Filed 08/17/12 Entry Number 86 Page 1 0f 9

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION

BLH (dob) 1, by parents/general
Guardians Kenneth and Angela Hensley,
AND on behalf of all other similarly

" situated, ' _
C/A No.: 7:11-cv-02827-GRA
Plaintiff, :

. ORDER
(Written Opinion)

Lillian Koller, individually and in her
official capacity as State Director of
SCDSS; Elizabeth Patterson, individually
as Former State Director of SCDSS; -
Kim Aydiette, individually as Former
Director of SCDSS; and Kathleen Hayes,
individually.as_Eormer Director of
SCDSS, :

Defendants.

Nl e e N N’ e’ N’ N N e S M M N’ e S S N e e

This matter comes before the Court upon cross-motions fér Summary
‘Judgment and Plaintiffs Motion for-Class Certification. A hearing' was held on August
9, 2012. For the reasons set forth below, this Court denies Plaintiffs Motion for
Summary Judgment, denies Defendants' Motion for S;umméry Judgment, and grants
Plaintiff's .Motio.n for Class Certification. |

BACKGROUND

in 1998, Piaintiff's adoptive parents, Kenneth and Angeia Hensiey, entered into an
Adoption Assistance Agreement With the South Carolina Department of Social '
Services, which provides adoption subsidy payments to the Hensleys for the support

of Plaintiff, a minor with designated special needs. In June 2002, Deféndant

Page 1 of 9
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7:11-cv-02827-GRA  Date Filed 08/17/12 Entry Number 86 Page 2 of 9

Elizabeth Patterson unilaterally cut adoption sdbsidy and foster care subsidy benefits
. to approximately 4,100 children in South Carolina due to budget issues. In %004, the
foster care subsidy benefit was reinstated bﬁt the adoptioﬁ subsidy was not. Plaintiff
brings this suit under § 1983 and alleges that Defendants’ action violated her rights
established by the Adoption‘ and Child Welfare Act and the Contracts Clause.
DISCUSSION
I. Plaintiff’s Motion for Class Certification

In Gunnells v. Healthplan Servs, Inc., the Fourth Circuit stated that:

Class actions must meet several criteria. First, the class must comply

with the four prerequisites established in Rule 23(a): (1) numerosity of

parties; (2) commonality of factual and legal issues; (3) typicality of

claims and defenses of class representatives; and (4) adequacy of

representation. Fed. R. Civ. P. 23(a). Second, the class action must

‘fall within one of the three categories enumerated in Rule 23(b). . . .
348 F.3d 417, 423 (4th Cir. 2003). - ' : S

Plaintiff bears the burden of proving the proposed class complies with the
reduirements of Rule 23 of the Federal Rules of Civil Procedure. See Windham v.
Am. Brands, /nc., 565 F.2d 59, 64—65 n.6 (4th Cir. 1977) (en banc) (*[T]he proponent
of class certification has the b'urden of establishing the right to such certification under

Rule 23."); Lienhart v. Dryvit Sys., Inc., 255 F.3d 138, 146 (4th Cir. 2001) (“The-party

seeking class certification bears the burden of proof.” (citing /nt'] Woodworkers of Am.

V. Chesapeaké Bay Plywood Corp., 659 F.2d 1259, 1267 (4th Cir. 1981))). Plaintiff .

" -needs not establish her case on the merits. See Eisen v. Carlisle & Jacquelin, 417
U.S. 1586, 178 (1974) (“[Tlhe question is not whether the plaintiff or plaintiffs have
stated a cause of action or will prevéil on the merits, but rather w_hether the

requirements of Rule 23 are met.” (quoting Miller v. Mackey Int’l, 452 F.2d 424, 427
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(6th Cir. 1971) (internal'quotations omitted)); Gunnells v. Healthplan Servs., Inc., 348
F.3d 417, 428 (4th Cir. 2003) (recognizing that the Supreme éourt holds that courts
may -not consider the merits of a plaintif’s case in ruling on a motion for cTass
ce'rtiﬁcation). A preliminary evaluation of the merits is permissible, if necessary to
make specific factdal-findings that the case meets the requirements of Rule 23. See
Shelton v. Pargo, Inc., 582 F.2d 1298, 1312-13 (4th Cir. 1978). The district courts
h‘avé wide discretion in deciding whether .to certify a proposed class, and a court’s
ruling on class certification may t;e reversed only upon a showing of abuse of that
dispretion. See Amchem Prods., Inc. v. Windsor,521 U.S. 591, 630 (1997).

The numerosity reqtjirement of-Rule 23(3)(1) is -met where the “class is so
numerous that joinder of all members is impracticable.” Fed. R. Civ. P 23(a)(1).
“There is n(; fﬁécﬁahical test fof determining whc;artlﬁer» iﬁwa p;';lr“tk;l;l;r cése the
requirément of numérosity has been satisfied.” Kelley v. Norfolk & W. Ry. Co., 584
F.2d 34, 35 (4th Cir. 1978). Accordingly, the numerosity inqtjiry must be address the
particular facts and circumstances of each case. See Cyp}ess v. Newport News Gen.
& Nonsectarian Hosp Ass'n, 375 F.2d 648, 653 (4th Cir. 1967) (* [A]ppllcatlon of the
[Rule 23] is to be consndered in light of the particular cnrcumstances of the case and
generally, unless abuse is shown, the trial court's decision on this issue is final.”).
_ Whiie.there is.-no magic number threshold that must be met in order to r;leet the
numerosity requirerﬁent, moré than one or two potential class members are required.
See Kelley, 584 F.2d at 35-36 (finding no error in district court’s defermination that
numerosity was not met by the proposed éfass of approximately eight to twenty-five

members); Brown v. Eckerd Drugs, Inc., 669 F.2d 913, 917 (4th Cir. 1981) ("[lt is well

Page 30of 9
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settled that one or two will not meet ;the numerosity teét.”). However, it is clear that it
does not take many potential class members to satisfy Ruzle 23(a)(1). See, e.g.,
Brady v. Thurston Motor Lines, 726 F.2d 136, 145 (4th Cir. 1984) (holding that
. seventy-four class members sufficient to ﬁeet the numerosity requirement); Holsey v.
Armour & Co., 743 F.2d 199, 217 (4th Cir. 1984) (finding that between forty-six to
sixty members satisfied the numerosity requirement).

The Court finds Plaintiﬁ; has satisfied the numerosity requirement of Rule
23(a)(1). It is readily apparent, and Defendants do not. dispute, that Defendants
entered into approximately.4,100 contracts with adoptive parents of special needs
children. Plaintiff.s have satisfied their burden under Rule 23(a)(1). -

i.  Commonality and Predominance of Factual and Legal Issues/
Requirements of Rule 23(a)(2)

e Fhe co'mmonality requirement of Rule 23(a)(2) is met when a plaintiff's claims
have “questions of law or fact common to the class.” Fed. R. Civ. P. 23(a)(2). The
Supreme Court récéntly clarified tﬁat, in order to s.atisfy the commonality requirement,
the plaintiff must “dem.onstrate that the class members ‘have suffered the same
injury,” i/VaI-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011) (quoting Geﬁ.
Tel. Co. of Southwest v. l;alcon, 457 U.S. 147, 156 (1982)), and must be "éapable of
classwide resolution,” meaning “that determination of its truth or falsity will resolve an
issue tha‘t is central to the validify of each one of the claims in one stroke,” id. “A
question is 'riot common, by contrast, if its resolution turns on a consideration of the
individﬁal circ'umsiances of each élass member.” Thorn v. Jefferson-Pilot Life Ins.

Co., 445 F.3d 314, 319 (4th Cir. 2006) (internal quotations and citations omitted).
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Plaintiff asserts that she has'satisﬁed this requirement because “each named
Plaintiff and each pu.tative class member [was] subjectfed] to the same action by
Defendants” when the Defendants unilaterally cut the benefits at issue. Defendants
argue (1) that Pl_ainiiff overlooks the portion of 42 U.S.C. § 673(a) that requires an

" individualized plan and review for each prospective class member end (2) that each
prospective class member may not be allowed to recover the monthly twenty dollar
payment because it- might violate state and federal law. In considering these
arguments, this Court finds that commonality is met in this case.because the putative
class members were subject to a uniform, across-the-board cut of benefits, in the
exact same amount, at the exa(';t.same time.

' ii.  Typicality -

The typicality requirement of R‘L.ﬂe 23(a)(3A) IS met where ‘“the claims or
defenses of the rebresentative parties are typical of the claims or defenses of the
class.” Fed. R. Civ. P. 23(a)'(3). This requirement teets whether the “representative
party’s interest in proeecuting [her] own case . .. . [will] simultaneotl'sly tend to
advance the interests of-the absent class members.” Deiter v. Microsoft Corp., 436
F.3d 461, 466 (4th Cir. :2006).. .Plaintiff's claims need not be “perfectly identical” to
absent class members, id. at 467; however, Plaintiff must be able to “advance the
same factuel and legal ergu*nents," Broussard v. Meineke Disc. Mufffer Shops, inc,
165 F.3d 331, 340 (4th Cir. 1998), ae the class she seeks to represent., He.re,

Defendants concede that this requirement is likely met. This Court agrees and finds

that Plaintiff has satisfied the typicality requirement of Rule 23(a)(3).

~ Page50f9

20 APPX0084




7:11-cv-02827-GRA  Date Filed 08/17/12 Entry Number 86 Page 6 of 9

fii. Adequacy of Class Representative

The adequacy requirement of Rule 23(a)(4).is met where it is shown that the -
“representative parties will fairly and adequately protect the interests of the class.”
Fed. R. Civ. P. 23(a)(4). The determining factor in the adequacy analysis is whether
Plaintiff will vigorously prosecute.her claims on behalf of the class. S.C. Nat! Bank v.
Stone, 139 F.R.D. 325, 329 (D.S.C. 1991). Central to that inquiry is “(i) whether
plaint.iff[]. [has] any-interest antagonistic to the rest of the class, and (ii) whether.
- plaintiff['s] counsel "[is] qﬁaliﬂed, experienced and generally able to conduct the
proposed litigation.” S.C. Nat'l Bank v: Ston_e, 139 F.R.D. 325, 330 (D.S.C. 1991)
(internal quotation marks omitted) (citing Kirkpatrick v. J. C. Bradford & Co., 827 F.2d
748, 726 (11th Cir. 1987)).

iIn Defendants’ Response in Opposition to Plaintiffs "Motion to Class
Cértiﬁcation, they aréue that (1) Plaintiff is not an adéquate clasé _rébresentative
because she was a substitute party in order to circumvent the statute of limitations in
tﬁis case, (2) Plaintiff was not a “real pérty" to the contract at issue here, and (3)
Plaintiff is a minor. .However, the Court finds fault with this argument. First, the fact
that‘ #Iaintiff is a minor does not make her an inadequate representative in this case.
Next, the Court finds that Plaintiff is properly considered a third-party beneficiary to
the contraict entered into by her adoptive parents and the South Carolina Department
i df Social Services in this case and, as such, can enforce the contract. Therefore, the

Court holds that Plaintiff is an adequate class representative in this case.. After
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reviewing the briefs and oral arguments, this Court finds that all requirements under

Rule 23 are met. ! Thus, class certification in this case is proper.

H. Cross-Motions for Summary Judgment -

Both partiés in this case move for summary judgment. Summary judgment is
not “a disfavored procedural shortcut,” but an important mechanism for weeding out
“claims and defenses [that] have no factual bases.” Celotex Corp. v. Catrett, 477
U.S. 317, 327 (1986). To grant a motion for summary judgment, the court must find
that “the pleadings, the discovery and disclosure materials on file, and any affidavits
show that there is no genuin’e issue as to any material fact and that the movant is
entitled to judgment as a matter-of law.” Fed. R. Civ. P 56(c). The judge is not to
weigh the evidence but rather must determine if there is any genuine issue for trial.
Anderson v. Liberty Lobby, Inc., 477 U.S."242, 249 (1986). - All evidence should be
viewed in the Ii\ght most favorable to the nonmaving party. Perini Corp. .v. Perini
Constr., Inc., 915 F.2d 121, 123-24 (4th Cir. 1990). Howeve_r', the “non-moving party;
to survive the motion for summary judgment, may not rest on the allegations averred,
in [its] pleadings.” Rucker v. Greenville Cnty. Sheriff Dep’f, N6. 10-01533, 2012 U.S.
Dist. LEXIS 37685, at *6 (D.S.C_: Mar. 20, 2012). Moreover, “[the existence of a
mere scintilla of evidence in support of the nonmoving party’s position is insdfﬁéient to
withstand the summary judgment-ﬁaotion[, and] conclusory- allegations or denials,

- without more, are insufficient to preclude the grénting of the summary judgment

! From the briefs and the oral arguments, it does not appear that Rule 23(b) requirements are
in dispute here.
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motion.” Nat'l Specially Ins. Co. v. Naz"l Union Fire Ins. Co., No. 10-826, 2012 U.S.
Dist. LEXIS 69456, at *6-7 (D.8.C. May 18,_ 2012). “DMherg the record taken as a
whole could not lead a rational trier of fact to find for. the nonmoving patty, disposition
by summary judgment is appropriate.” Teamsters Joint Council No. 83 v. Centra,
fnc., 947 F.Zd 1185, 119 (4th Cir. 1991). “[Tlhe plain language of Rule 56(9) mandates

- the entry of summary judgment, after adequate time for discovery and upon motion,

against a party who fails to make a showihg sufficient to establish the existence of an

element essential to that party’s case, and on which that party will bear the burden of
proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
In the case at hand, the following is at issue: (1) whether there is a violation of

a right that would entitle Plaintiff to relief under § 1983; (2) whether the Plaintiff has

standing to bring this case; (3) whether Plaintiff failed to state a claim under § 1983

for a violation of the Contracts Clause; (4) whether the Plaintiffs claims are barred by
the statute of .limitation; (5) whether the Defer;dants are e‘ntitled to .qualified immunity;
and (6) whether the Defendants are “persons” amendable to suit under § 1983. After
hearing oral arguments on August 9, 2012 and a thorough review of the record, this
Court Holds that neither pérfy is entitled to summary judgment in this case because

genuine issues of material fact exist in this case.

IT IS THEREFORE ORDERED that Plaintiffs Motion for Summary Judgmént
-is DENIED.

IT IS FURTHER ORDERED that Defendants’ Metion for Summary Judgment

is DENIED.
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IT IS FURTHER ORDERED that Plaintiff's Motion for Class Certification is
" GRANTED. ' )
IT IS SO ORDERED. -

G. Ross-Andersen,. Jr.

Senior United-States District Judge

August 17, 2012
Anderson, South Carolina

NOTICE OF RIGHT TO APPEAL

Plaintiff has the right to appeal this Order within thirty (30) dayé from the date
of the entry of this Order, pursuant to Rules 3 and 4 of the Federal Rules of Appellate
Procedure:=Failure to meet this deadline, as modified by Rule 4 of the Federal Rules

of Appellate Proceduye, will waive the right to appeél.

Page S of 9

84 APPX0088




STATE OF SOUTH CAROLINA )
9 IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) '
BLH (dob ") by parents/general )
guardians Kenneth and Angela Hensley, ) Civil Action No. 2013-CP-42-1569
and on behalf of all others ) )
similarly situated, )
)
Plaintiff, ) _ '
) MEMORANDUM IN OPPOSITION TO
V. ) PLAINTIFF'S MOTION FOR
) CLASS CERTIFICATION
South Carolina Department )
. of Social Services, )
)
Defendant. )
)
BACKGROUND

The Plaintiff BLH, a minor, brings this action by and through her adoptive parents,

Kenneth and Angela Hensley, as a purported class action alleging a third-party beneficiary
T =
breach of contract cause of action against the Defendant South Carolina Departrnen_{:of 5’601al
-° —:‘:'r:\
Servxces (“DSS") The Plaintiff BLH contends that DSS breached an Adoptxé" Su'bmdy.,
po -C’T"

Agreement entered March 22, 1999 when DSS implemented an across the board ﬁecre 4:6 of‘:nr«i

l L..

$20.00 to any foster care board rate or adoption subsidy payments in June 2002, Tﬂ; Adggtlon-wi
—

Subsidy Agreement was entered between DSS and BLH's adoptive parents, but ‘BLH. seeks to
recover as a third-party beneficiary.
By way of procedural history, in September 2011, a prior action was filed in state court

which was assigned Civil Action Nﬁrhber 2011-CP-42-3992. That action was then removed to

the United States District Court based upon federal question jurisdiction under 28 U.S.C. § 1331.
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The party-plaintiffs in that action initially were Kenneth and Angela Hensley who brought what
was alleged to be a breach of contract cause of act.ion '1.mder 42 U.S.C. § 1983. The Plaintiff
BLH was later substituted for her parents as the party-plaintiff in an attempt to av<_)id a statute of
limitations defense. The defendants in the prior action were current DSS Director I;;ibliﬁx%;.Koller
and three former Directors including Elizabeth Patterson, Kim Aydlette, and Kathleen Hayes
(hereafter referred to as "DSS Directors").

After several pleading amendments, the Plaintiff BLH pursued two federal causes of
action: (1) a claim for alleged violation of the Adoption Assistance and Child Welfare Act of
19t.30 (“AACWA") and (2) a claim for a violation of the Contracts Clause of the_ United States
Constitution. The Plaintiff BLH alleged a prayer for declaratory, injunctive, and monetary relief.
BLH sought monetary relief in the nature of "past due adeption assistance- bencﬂts and
prospective adoption assistance benefits."

The parties filed cross-.motions for s;Jmma:y judgment which were heard by Senior
District Judge G. Ross Anderson, J.r. On Auéust 17, 2012, Judge AnderSon-iSsueci an order
granting BLH's motion for cllass' certification and denying the cross-rr;oti.ons for summary
judgment. The DSS Directors ﬁle.d'an immediate ﬁppéal to the Fourth Circuit Court of Appeals,
which exercised appellate jurisdiction. By a published decision issued on July 3, 2013, the

) N 1 .
Fourth Circuit reversed Judge Anderson's order and remanded for entry of judgment on all

federal claims. See, Hensley v. Koller, 722 F.3d 177 (4th Cir. 2013). Thereafter, Judge.

Anderson entered judgment in favor of the DSS Directors by order filed October 11, 2013.
On April 1, 2013 while the appeal was pending in the Fourth Circuit, the Plaintiff BLH

filed the present action in the Court of Common Pleas for Spaﬂanburg County Thls action,
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which is asserted against DSS only, alleges a state law breach of contract cause of action-bz;sed
upon a third-party beneficiary theory. |

: bn October 4, 2013, the Plaintiff BLH filed 2 motion for class certification that was
unsupported by any affidavits or other evidence. The Plaintiff r;quested merely that "the class
identified in the Complaint be certified by this Court." The Plaintiff seeks to certify the
following class: "All children, age 19 or youriger on the date of the Motion for Class
Certification (January 6, 2012), who are curr-ent and former beneficiaries of existing adoption
assistance subsidy agreements between their adoptive parents and the South Carolina

Department of Social Services, executed on or before June 20, 2002."!

DISCUSSION

Rule 23, SCRCP, is modeled on but is .slightly di_ffer.ent from Rule 23 éf thé Federal
Rules of Civil Préce;il.lre. As undt;,r the Federz-all Rule, class certification under the South Carolina '
Rule requires a showﬁng of numefrosi.t.y, comm;)na]ity, typicality,, aﬁd adequacy of representation.
Rule 23(a), SCRCP. In addition, South Carolina has the unit.qu.e requirem;ant that for a class_ to be
c.ertiﬁed, the. amount in controvers;' .must exceed $100.00 for each member of the class. Rule
23(a)(5), SCRCP.

The Plaiqﬁff bears the burden of establishing that each of the élements of Rule 23(a) has
been met m this. case. Waller v. Seabrook Islanc? Property Owners Assoc., 300 S.C. 465', 388

S.E.2d 799 (1990). In assessing whether the Plaintiff has met its burden, the trial court must

: Note that the date of the motion for class certification is incorrectly stated. The
motion was filed on. October 4, 2013. '
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apply a rigorous analysis to assure that the prerequisites of Rule 23(a) have been satisfied.
Waller, 388 S.E.2d at 801, citing Genera-l Tel. Co. of Southwest . Falcon, 457 U.S. 147 (1982).

"In the present éase, the Defendant DSS opposes the Plaintiff's motion for class
certiﬁcation on four primary béses: (1) the Plaintiff has submitted no  affidavits or other
evidence to support her motion; (2) the Plairitiff cannot satisfy the commonality element; (3) the
P}aintiff is not an adequate representative of the proposed class, and (4) the damages sustain;d

by each proposed class member may not meet the $100 threshold amount. Each of these points

will be addressed‘ in turn.
A. No Evidentiary Support for Motion for Class Certification

~m: As indicated, the ‘South Caroli,na Supreme Court has held that "[p]roponents of class
" certification bear the burden of proving five prerequisites under South Carolina law." Gardner v.
South Carolina Department of Revenue, 353 S. C 1, 577 S.E.2d 190, 200 (2003) The first four
criteria are referred to as the requlrements for numerOSIty, commonallty, typicality and
adequacy of representa_ltion." Id. In addition, the amount in controversy for each class member
must exceed $100. /d.

. In the leading case of Wc:v’—Mnrz Stores, Inc. v. Dukes, 131 'S.Ct, 254] (2011), the United
States Supreme Court explamed that "Rule 23 does not set forth a mere pleading standard. A
party seekmg class cemﬁcanon must affirmatively demonstrate his comphance w1th the Rule —
that is, he must be prepared to prove that there are in fact sufficiently numerous parties, common

questions of law or fact, etc." 131 S.Ct. at 2551. (Emphasis in original).
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In the present case, the Plaintiff has merely filed an unsupported motion for class
certification. The motion.itself consists of two sentences. It was not accompanied by any
afﬁdavit's, deposition testimoﬁy or other evidence to make a showing of the five requirements 'on
which the Plaintiff has the burden of proof. Using the mandatory Imguage “shall," Rule 6(d),
SCRCP, reqtiirf;s that "[w]hen a motion i‘s to be supported by affidavit, the affidavit shall be
served with the motjon." - Rule 6(d), SCRCP. Again, n;) affidavits or other evidence were ﬁied
with the motion for class certification and, in fact, no evidence_ is even identified in the motion.
The Plaintiff has not even presentéd any evidence to demonstrate any of the elements including
proof that the Plaintiff would be an appropriate or adequate class representative.

Therefore, the Plaintiff's motion should be denied blecause she has not properly met her

burden of proving the five prerequisites for class certification under South Carolina law.

Eow IR I

B. Commonality Requirement

The Plaintiff cannot satisfy the requirement of commonality. The South Carolina
Supreme éouﬂ has explained tl.lat "[t]o establish commonality, a party must show that there are
questions of law or fact common to the class. In practical terms this means the party must
articulate the existence of significant common, legal, or.factual issues that bind the proposed
class toget’hcr." Gardner v South Carolina Depariment of Revenue, 353 S.C. 1, 577 S.E.2d.190,
200 (2003). Importantly, "[clommonality is met only where the class sl_lares a determinative
issue." 577 S.E.2d at 200-201. (Emphasis added). Relying on federal jurisprudence, the
Supreme COUI.‘t in Gardner explained that "questions that are in no way dispositive and ‘which

simply propel the action into a posture where judicial scrutiny is'necessary for just adjudication

20 _APPX0093




are insufficient to establish éomrnonality.“ 5.77 S.E.2d at 201. Likewise, the Supreme Court
.held that “a representative plaintiff cannot establish commonality if the court must investigate
each plaintiff's individual claim."" Id.

* In properly evaluating a proposed class action for commonality, the Gardner case is very
instructive. In that c':ase, a proposed. plaintiff class of taxpayers sued the Department of Revenue
and numerous governmental entities who attempted to use the Setoff’ Debt Collection Act to
recover monies owed by taxpayers from their tax refunds. The éupreme Court reversed the
certification of a plaintiff class for a lack of commonality. The Supreme Court found that, in
addition to showing that the notice required by statute was deficient, a showing of prejudice was
also required arid that an individualized examination of each class member's claim was necessary
before-a class-member-could-prevail: “The-Court explained that "[a].representative class-cannot
' e>;ist where the ‘court must investigate each plaintiff's prejudice claim ... Requiring such
individualized examination nggates the benefits of a class action suit." Gardner, 577 S.El2d at
201.

The same individualized inquiry is necessary in the present case. Admittedly, there are
common factual questions including the decision in June 2012 by fheri DSS Director Elizabeth
Patterson to reduce by $20.00 monthly foster care maintenance payments and adoption
assistance subsidies because of the significant budgetary cuts faced by DSS at the time.
However, there is not a common legal question as to whether the $20.00 reduction consgi\t_ut_gs_ a
breach of contract. Likewise, there is not a common factual or legal qg_estion' as to the

calculation of damages because of varying factual circumstances.
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Whether the $20.00 reduction ccnstitutes an actionable breach of the Adoption Subsidy
Agreements entefed by DSS with adcfative parents other thac the Hensleys will require an
mdlwduahzed factual inquiry in several particulars:

(1)  South Carolina law will require an individualized determination as to whether the
adoptive parents accepted or acquiesced and impliedly consented to the $20.00 reduction in
. subsidy payments. See, Facelli v. Southeast Marketing Co., 284 S.C. 449, 327 S.E.2d 338
(1985) (elaintiff estopped to seek darﬁages for change in commission rate for which plaintiff was
. given notice and 1rnp11ed1y consented to); Cooksey v. Beaumont Mfg. Co., 194 S.C. 395,9 S E.2d
790 (1940) (reductlon in wages ] from 34¢ to 32¢ per hour was change in contract of ernployment
that was impliedly consented to). This will require an individualized inquiry of each potential
class member's claim: |

)" The Adopt'ion Subsidy Agreement may h.ave been the subject of a novetior_l_which .
-requires a showing tﬁat the parties intended a new obliéation to replace the existing one. See,

Wellman, Iric. v. Square D. Company, 366 S.C. 61, 620 S.E.2d 86 (Ct.-App. 2005). Tiius, an
individualized inquiry must be ‘made regarding each class member's adoptive parents’ intentions
in continuing to eccept the adobtion subsidy arr;ount after the $20.00 reduction and whether that
Iwas done under objection or with the inten;c to create a novation.,

3 . T.h'e ‘Adoption ‘Subsidy Agreement provides a process for the entry of renewal
agreements. Thus, an individualized inquiry must be made regarding whether each class
member's adoptive parents en'tered into a renewal agreement since 2002 contai;ling an agreed
upon monthly silbsidy arnount-er other new or different terms or benefits.

(4) The Adoption Subs.idy Agreement provides that "adoptive parent(s) may appea_l_

DSS's decision to reduce, change or terminate any adoption subsidy in accordance with rules and
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procedures of tﬁe state's fair hearing and appeal process.” Thus, an individl.l.ali_zed inquiry must
be. made whether each’ class member's adoptive parents .app‘ééled the $;20.00 reduct.ion at any,
point from 2002 to present and, if so, what was the result of that appeal; \A'/hether' the decision
was appealéd, and whether the administrative process-is dispositive of any breach of contrE.mt
claim.

(5)  The Adoption Subsidy Agreement provides that "adjustm;ents in monthly cash
payments may bg made ... based upon Q-hangési'n the-needs of [Fhe child] [or] changes in
circumstanceé of the adoptive family:" Thus, an individualized inquiry must be made whether
each class member's adoptive parents recei\./ed any ﬁdjustmgﬁt, upward or do}\zvnward, from 2002
to present because of changed circumstances in the child's needs or in the family's ability to
~ provide that would affect or even moot any claim for $20.00 reduction since 2002.

: '(6)4 Thg Adoption Subsidy Agr.eement includes a "terinination" provision . which

includes eight different bases for termination. One ‘such basis is termination of the subsidy

to address that termination p.ossibility in the prqposed ‘<'>lass definition. However, there are seven
other ways that the Adoption Subsidy Agreement could have beén terminated prior to age
eighteen. Thus, an individualized inquiry must be.made whether the agreement with. each class
member's adoptivé p;@rer{ts was terminated by DSS-or the parents prior to.age eighteen.

(7)  The Court will note that the named Plaintiff and proposed class representative is
BLH, who is the -adoptive child and-a minor. The contracting parties to th.e Adoption Subsidy
Agreement are DSS and the adoptive p-arents, n'amefy Kenneth Hensley and Angela Hensley.
BLH is not a contracting party but is attempting to assert her clairﬁ as a third-party beneficiary.

This was done in an attempt to avoid a dispositive statute of limitations defense on the parents'
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claims in the prior action. The Defendant DSS disputes that the minor adbptive child may sue
under a thira-party beneficiary theory. Nonetheless, a breach of contract claim by {the adoptivé
child- raises sigﬁiﬁcaﬁt damages iséues which will need to be addressed and resolved by the
Court on an individualized basis. The adoption subsidy was paid to the gdoptive parents and not
to the child. Per the contract le_mguagé, the payments were fo be .used "to aid the adoptive
parent(s) in providing proper care for [the] child." The proper measure of damages for BLH and
the proposed class members consisting of other adoptive children is not the rf:duction of $20.00 .
per month but the impact that that reduction had on the-ghild, which in most cases was likeI}./
negligible or non-existent. The adoptive child will need to show how. he or she was harmed by
the reduction in subsidy - presumably the change in his/her care or support — rather than the
monetary figure due to her pa.rents. A thi.rd—party beneficiary is not an assignee and may claim
his/her dérnages 'éroximately causc;d--by the breach, but a third-party beneficiary cannot claim the
damages sustained by the contracting party. The adopti.ve parents lost the $20.00 ﬁer month, but
that does not- necessarily mean there were damages égus_ed thereby to the adoptive child. That
child rhay have ?eceived the exact same; care from his/he:r parents. Thus, the damages sustained
by the adoptive children, who are the proposed class members, will differ from person to person
and. will require an iﬁdividualized inquiry. See, Wal-Mart Stores, Im". v. Dukes, 131 S.Ct. 2541,
2551 (2011) ("[clommonality requires the élaintiff to demonstrate that the class members have
spffered the same injury"). |

As is Gardner, the; Court will be required to make individualized inquiries into each.
potential class member's particular claim before being able to rule that DSS breached an
Adoption Suk;sidy Agre.emel;t with that child's adoptive parents and before any award of

damages may be made. While there may be common issues of fact, particularly given the
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across-the-board cut in bcnéﬁts in 2002, there are numerous determinative facts that are not
coﬁmon'to all proposed class ‘memibers. The breach of the Adoption Subsidy" Agreement is
contingent on numerous factual inqui}ies as noted al';ove, a'nd those factual inquiries must be
examined on an individualized basis. Likewise, an award of damages to the proposed class
members will need to be determined on a class-by-class basis. Thus, as was the case in Gardhner,
the Plaintiff has not demonstrated the requirement of commonality because, quite simply, the
Plaintiff has not shown that the “determinative issue" is common to-all proposed class members.

As the Supreme Court recognized in Gardnér, the necessity of individualized- examination

"negates the benefits of a class action suit." Gardner, 577 S.E.2d at 201.
C. \dequacy of Representation Requirement.. .

The Plain;tiff is also required to show that the Plaintiff.is a 'proper. and adequate class
representative. The Plaintiff has not made éhat showing. As already discussed above, the
Plaintiff BLH is a minor who is attempting to be the class re.presentative. ‘The Couﬁ will note
that the contracting parties to the Adoption Subsidy Agreement-aré DSS .and the adoptive
parents, namely Kenneth Hensley and Angela Hensley. BLH is not a contracting party and is
attempting to assert her claim as a third-party beneficiary. The Defendant I?SS disputes that the |
minor adoptive child may sue under a third-party beneficiary theor};. That legal question which
is relevant to issues of standing and justiciability should be resolved before BLH is found to be

an adequate class representative.
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D.  $100.00 Amount in Controversy Requirement

\ . . ’
South Carolina class certification law requires that the amount in controversy for each

proposed class member exceed $100.00. The Plaintiff has made no such showing. The prayer in
the Plaintiff's complaint does not include a prayer exceeding $100.00 for each ciass member.’
The allegations in the complaint likewise mak;a no mention of thisv requirement. The Plaintiff has
presented no afﬁdeivits or other evidence to demonstrate that this element is satisfied.

In her compl'aint, BLH seeks "damages in the amount of past due adoption assistance
benefits and prospective- ado_ption assistance benefits." As discussed above, however, the
Plaintiff has not demonstrated that BLH and the proposed class of adoptive children are entitled
to recover $20.00 per month in the réduce'd adoption subsidies. The contracting parties were
DSS and the adoptive parents — not the adoptive child. If BLH and the adoptive children are
permitted to recover under a third-party beneficiary theory, they cannot recover the damages
sustained by their pa'ren_ts. Instead, they can only recover the damage caused directly to them by
the alleged breach of contract. It is doubtful that the Hensleys or an}; adoptive parents simply
transferred the subsidy directly to their child. Rather, the subsidy payments were to be used “to
aid the adoptive parent(s) in providing proi)er care for [the] child." Thus, the proper measure of
damages for BLH and the proposed cla;s members consisting of other adoptive children is the
| harm that that $20.00 monthly reduction.had on the chi.ld, which in most cases was likely
negligible or non-existent. As previously pointed out, the adoptive child will need to show how
he or she was harmed by the reductiqn in subsidy — presumably the change in his/her care or
support — rather than the monetary figure due to her parents. The adoptive parents lost the

$20.00 per month, but that does not necessarily mean there were damages caused thereby to the
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adoptive child. That child may have received the exact same care from his/her parents and
sustained no harm at all.
In short, the Plaintiff has not pled nor shown that the amount in controversy for each

potential class member exceeds $100.00. For this additional reason, the motion for class

certification should be denied.
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- CONCLUSION

Based on the foregoing discussion and “analysis, the Defendant South Carolina
\ et

Department of Social Services réspeqtﬁ,llly requests that the Court deny the Plaintiff's motion for

’

class certification.

Respectfully submitted,

DAVIDSON & LINDEMANN, P.A.

BY: % O‘ ' ,._j‘/ —
ANDREW F. LINDEMANN
JOEL S. HUGHES

1611 Devonshire Drive

Post Office Box 8568
Columbia, South Carolina 29202

(803) 806-8222

Counsel for Defendant _
South Carolina Department of Social Services

Columbia, South Carolina

April 7,2014
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STATE OF SOUTH CAROLINA . )
‘ ) IN THE COURT OF COMMON PLEAS
' COUNTY OF SPARTANBURG ) : : -
BLH (dob ) by parents/general

guardians Kenneth and Angela Hensley, Civil Action No. 2013-CP-42-1569
and on behalf of all othérs .

similarly situated,
NOTICE OF MOTION AND

MOTION TO ALTER OR AMEND
ORDER AND/OR MOTION
FOR RECONSIDERATION

_ Plaintiff,
V.

South Carolina Department
of Social Services,

Defendant.

*TO: THE HONORABLE BRIAN M. GIBBONS

CHARLES J. HODGE, ESQUIRE, T. RYAN LANGLEY, ESQUIRE, AND
JAMES FLETCHER. THOMPSON, ESQUIRE, COUNSEL FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attomey for mezpefe'xvfdan

]2:

South Carolina Department of Social Services will move before the Honorable Brian Mr Glbbqns
f"'
the Spartanburg County Courthouse, Spartanburg, South Carolina, at such time and plaogz as @ be-
w
set by the Court, for an Order pursuant to Rule 59(e), SCRCP, altering, mnencﬁ;g, aq,d/orf

l’f-'..‘k -

reconsidering the Form 4 Order dated and filed April 8, 2014, granting the Pldintiff's Motion for

Tq"d.l HYdS
L RENR)

IInE
G370

noa
).dﬂDJ 40

Class Certification. A filed copy of the Form 4 Order was received by the Defendant's counsel

on April 17, 2014.

The Defendant's motion is based on the following:
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1. .. In the Form 4 Order, the Court denied. the: Defendant's Motion for Summary
Judgment and granted the Plaintiff's Motien for Class Certification: The Form 4 order does not
affirmatively state that a.formal order will follow.

2. The Defendant is therefore ﬁ.ling this Rule 59(e) Motion to specifically request
tha;t the Court issue a formal order addressing the Court's reasons for granting: the Motion for
Class Certification and further addressing the Defendant's arguments against class certification as
argued at the hearing and as-set forth in detail in the opposition memorandum provided te the
~ Court at the hearing and as filed on Apmnl 11, 2014.

3. ° With the Form 4 Order, the Court has not stated any bases for the class
certification and has not even articulat.ed or defined the class that has been certified. Moreover,
the Form 4 Order fails t;) address. whether the Plaintiff has satisfied any of the five eléments as
set forth in Rule 23(a), SCRCP.

4, The Defendant. opposed the Plaintiff's Motion for Class Certification, on fqu;
. primary bases, including (1) the Plaintiff has sv.;bmitted no affidavits or other evidence 16 support
hér ‘motion; (2) the Plaintiff cannot satisfy t"ne commonality élement; (3) the Plaintiff is not an
adequate representative of the proposed class, and (4) the damages sustained by each proposed
class member may not meet tﬁe $100 thresﬁold amount. The Form 4 Ozder fails to address any
of these defenses c;r arguménts against class ceitification. The Defendant requests that the Court
reconsider these defenses or arg‘ume'lnts against class c-:ertiﬁcaﬁon for the reasons fully briefed in
the obposi_‘tion memorandum provided to the Court at the hearing and filed Apil 11, 2014.
However, if the Court rejects these defe\nses or arguments against class certification, the |

Deferidant respectfully requests that the Court-set forth its reasoning in detail to allow for

appropriate appellate review.
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S. The Form 4 Order fails to comply” with the requiremients for a class certiﬁcat'ioh

order under Rule 23(d), SCRCP. Rule 23(d) does not contemplate that class certification will be

granted by a form order or summary order.” -

6. The Court has also not éddressed the notification procedures per Rule 23(d),

SCRCP, and the process to be implemented for purperted class members to "opt out." See,
Salmonsen v. CGD, ‘Inc., 377 S.C. 442, 661 S.E..2d 81, 91 (2008) (South Carglina Supreme Court
held that "an "opt-out’ notification procedu.re is the proper méthod to be offered to putative class
members in the instant case gnd future class action cases"). ' |
The Defendant's motion is based upon the p]eadiﬁgs filed in this case, the Defendant's
Memorandum iﬁ Opposition to Pldintiff's Motion for Class Certification filed April 11, 2014, the

rules of court, and such other matters as may be properly presented to the Court at the time of the

hearing. .‘
DAVIDSON & LINDEMANN, PA.© -
. ' PR S =
A x =z Po
BY: . '%-_ 0" }j’ H ) % g ?rr;‘
ANDREWF. LINDEMANN m D5
JOEL S. HUGHES - TS84
"1611 Devonshire Drive & = oo '
Post Office Box 8568 . Z ow B85
’ Columbia, South Carolina 29202 &1 , ==
- (803) 806-8222 pEL S = 2
" Counsel for Defendant
South Carolivia Department of Social Services
Columbia, South Carolina .
April- 28, 2014
ORAL ARGUMENT REQUESTED
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STATE OF SOUTH CAROLINA :
IN THE COURT OF COMMON PLEAS

S N

COUNTY OF SPARTANBURG

BLH (dob J by parents/general
guardians Kenneth and Angela Hensley,
and on behalf of all others .
similarly situated,

Civil Action No. 2013-CP-42-1569

NOTICE OF MOTION AND
- Plaintiff, MOTION TO ALTER OR AMEND
ORDER AND/OR MOTION
v. FOR RECONSIDERATION
South Carolina Department

of Social Services, (Oral Argument Requested)

N Nt N e N e N N N N N N N

Defendant.

TO: THE HONORABLE BRIAN M..GIBBONS

CHARLES J. HODGE, ESQUIRE, T. RYAN LANGLEY, ESQUIRE, AND

JAMES FLETCHER THOMPSON, ESQUIRE, COUNSEL FOR PLAINTIFF

YOU WILL PL'EASE TAKE NOTICE that the unde’rsigned' attorney for the Defendant .
South Carolina Department of Social Services will move before the Honorable Brian M. Gibbons at
the Spartanburg County Courthouse, Spartanburg, South Carglina, at such time .and place as may be
set by the Court, for an Ofde':r pursuant to Rule 59(e), SCRCP, altering, amending, and/or

reconsidering the Order on Plaintiff's Motion for Class Certiﬁcation Plaintiff's Motion to

Compel and Defendant's Motion for Summary Judgment, as filed May 29, 2014. A filed gpy § ::7’
the Order was received by the Defendant's counsel on July 21, 2014. § f é;ig
The Defendant's motion is based on the following: :Egl; :11:5 §§§
- 1. With regard to the portion of the Order addressing the Defendant's @o (io foxgié?
Summary Judgment, the Court relied on an unofficial, non-certified transcript of the oral argumen%ﬂ
1 APPX0105
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held before the Fourth Circuit Court of Appeals to reach the erroneous conclusion that Defendant's
counsel somehow waived a collateral estoppel defense in the state court action. The Court has
misapprehended the colloquy that occurred during oral argument as cited by Plaintiff's counsel and

.

its ultimate meaning and implications.

At the time of the oral argument in the Fourth Circuit, the Plaintiff had alleged a cause of
action under the Contracts Clause of the United Sftates Constitution, in addition to a claim for
alleged violation of the Adoption Assistance and Child Welfare Act of 1980 ("AACWA™). The
Federal Court Defendants (consisting of four former DSS Directors) argued that they were entitled
to summary judgrnent- on the Contracts Clause claim because "recourse to § 1983 for the
deprivation of rights secured by the Contracts Clause is limited to the discrete instances where a
state has denied a citizen the opportunity to seek adjudication through the courts as to whether a
constitutional impairment of a contract has o'lccurred, or has foreclosed the imposiﬁon of an
adequate remedy for an established impairment." Crosby v. City of Gastonia, 635 F.3d 634, 640 |
(4th Cir. 2011). The Federal Court Defendants pointed O;Jt that the Plaintiff was not foreclosed
from pursuing a state law breach of contract claim, and hence, had no viable claim under the
~ Contracts Clause.

During oral argument, Judge Andre Davis (identified in the unofficial transcript as "male
speaker") inquired whether defense counsel had "any strenuous objection to a dismissal of the .

- Contract Clause claim without prejudice.” (Tr. 55). That was asked because prior to the oral

PO, a D00 L
argument the Plaintiff had

attached Exhibit A). The Federal Court Defendants had filed a return consenting to the dismissal
of the Contracts Clause claim but only with prejudice. (See attached Exhibit B). Defense
counsel reiterated during oral argument that he opposed a dismissal without prejudice because

the Plaintiff could amend the pending state court action to re-allege the Contracts Clause claim.
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(Tr. 55-‘56). Thereafter, Judge Diane Motz (identified in’ the unofficial transcript as "female
speaker") asked whether defense counsel would be satisfied with a representation/stipulation by
Plaintiff's counsel that the Contracts Clause would not be re-alleged in the state court action.
(Tr. 56-57).. Plaintiff's counsel agreed-to that representation but also asked that his stipulation
not be used as a bar to'the state contract’ claim based on res judicata or collateral estoppel. (Tr.
57-58). Defense cminsel responded: "If it's without prejudice, there would be no such
argumeht," (Tt. 58) rneaning that a dismissal without prejudice is .never given preclusive effect,
which is well-settled law. Se-e, International Fidelity Ins. C"o. v. China Const. America (SC) Inc.,
375 S.C. 175, 650 S.E.2d 677, 680 (Ct. App. 2007) ("a dismissal of a claim without prejudice is
not an adjﬁdication of the merits of the controversy and has no preclusive effect as a matter of
law"). Thus, defense counsel only agreed in this colloquy that the stipulation by the Plain'tiff to
rrefrain ﬁ'om re-ﬁliné the federal Contracts Clause claim in state court could not possibly create
any preclusive effect because it was a dismissal without prejudice. |

In effect, the voluntary dismissal of the Contracts Clause claim has no preclusive effect,
but the Fourth Cir'cui:c's rulings on thq AACWA claim do have preclusive effect. The colloquy
makes no mention of the AACWA claim, which of course was not voluntarily dismissed by the
Plaintiff but rather was dismissed by the Fourth Circuit or its merits.

Importantly, theré was ne;/e'r the representation or agreem‘ent that the Fourth Circuit's
rulings on the merits of the AACWA claim would have no preclusive effect in later litigation.
The Court has erred in accepting the Plaintiff's blatantly incorrect interpretation of the colloquy
at the close of the Fourth Circuit oral argument as some waiver'of a collateral estoppel defense — |

which incidentally is a defense based on rulings on the AACWA claim that the Fourth Circuit
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had not even made yet at the time of the oral argument.! Of course, "a waive.r is a voluntary and
intentional abandonment or relinquishment.of a known right,” and "a party claiming waiver must
show the other part'y"possessed, at the time,-actual or constructive knowledge of his rights or of
all the material facts upon which they were dependent.” . Jarnasik v. Fairway Qaks Villas
Horizontal Property Regime, 307 S.C. 339, 415 .S.E.Zd 384, 387-88 (1992). The Defendant
DSS, which was not even a party to the appeal, certainly did not abandon a collateral estoppel
defense based on a Fourth Circuit c.iecision'that had not even.been issued.

In short, the Court iJs urged on reconsideration to review carefully the colloquy and to
consider the context as p;esented. There was no waiver of any collateral estoppel argument

based on any rulings by the Fourth Circuit on the merits.

C 2 The Court is also respectfully requested to actually consider the merits of the
Det:endanf‘s-~-collat;3ral estoppel arguments. Collateral est_oppel is, of cours;e, issﬁe preclusion and
not claim preclusion. The fourth Circuit's adjudication of the AACWA claim is not res judicata
because the federal statutory claim is different from the state breach of contract claim. However,
and most importantly, the Fourth Circuit's adjudication of issues common to both the AACWA
claim and the state contract claim is subject to collateral estoppel. As discussed in the
Defendant's Motion for Summary ]u'dgfnent and supporting memorandum, V\}hich are
incorporated herein by reference, the Plaintiff cannot re-litigate those issues as already decided
by the Fourth Circuit. |

As the Fourth Circuit has ruled, DSS was prohibited by federal law from allowing the
adoption subsidy to exceed the foster care maintenance rate. The Plaintiff is collaterally
estopped from re-litigating this issﬁe or taking a ;.J.osition inconsistent with the Fourth Circuit's

ruling which is now a final judgment The foster care board rate on July 1, 2002 decreased from

! Oral argument was held on May 16, 2013, and the Fourth Circuit did not issue its
opinion until July 3, 2013. : :
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$675.00 to $655.00 per month. Therefore, both the AACWA énd South Carolina Code of
Regulations § 114-4380 mandated that the subsidy paid to tHe Hensleys on July 1, 2002, as well
. as future.payments, be decreased by at least $20.00 to $655.00 per month-as well. There is no
breach of contract. The Adoption Subsidy Agre,err.lent, consistent with its terms, allows for an
adjustment to comply with "changes in the maximum allowable subsidy payment."

To the ex'tent tf;at the Plaintiff BLH argues that DSS .breached the Adoption Sub'sidy
Agreement by making the $20.00 adjustment without "parental concurrence,” that issue has also
been conclusively - resolved by the Fourth Circuit. The requirement of "parental concurrence” for -
a readjustment of the adoption assistance payments is provided in 42 U.S.C. § 6.73.(a)(3). The
© Fourth Circuit determined that-"§ 673(a)(3) estabiishes a right to parentél concurrence in subsidy
readjustment determinatioris except when the subsid}‘l mus;t be reduced due to reduc‘tions in foster'
care maintenapce payments." Hensley v. Koller, 722 F.3d 177, 183 (4th Cir. 2013). (Erpphasis
in original). Thus, the requirement .o'f "parental concurrence” in the Adoption Subsidy
Agreement, which the Plaintiff may'contend was breached, is inapplicable to thé 2002 reduction
of $20 per month bec;uise federal law required the subsidy to be reduced so that it did not violate
federal law and exceed the foster care maintenance rate. The Adoption Subsidy Agreement,
including the "parental concurrence” provisioi_l, must be interpreted consistently with 42 U.S.C, §
673(a)(3) and so that it is consistenf with federal law. The Adoption Subsidy Agreement, or any
provisions thereof, rﬁay not be read or'construed as violating the provisioné of the AACWA that
govern adoption assistance agreements. Asa result, the 2002 reduction of $20 'per month was in
compliance with the AACWA, as determined .by the Fourth Circuit, and was not in breach of the

Adoption Subsidy Agreement entered with the Hensleys.

Additionally, the Plaintiff may argue that DSS breached the Adoption Subsidy

Agreement when the Defendant increased foster care maintenance payments in 2004 without
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also increasing . the a.doption' assistance subsidy. On this issue, the Plaintiff ié Iiicewis;a
collaterally estopped from taking é position contrary to the rulings of the Fourth Circuit Court of
Appeals in Hensley v. Koller, 722 F.3a 177 (4th Cir. 2013). On this issue, the Fourth Circuit has
already ruled that "the 2004 increase did n(;t 'readjust’ the amov.-lnt of the adoption assistance
subsidies; accordingly, ‘the Directors’ 2004 action did not trigger -- let alone violate -- the
parent;al concurrence requirement." 722 F.3d at 183. Therefore, because -there was no
requirement for DSS to "readjust” the amount of the adoption subsidy, as already determined by
the Fourth Circuit, there was no breach of the Adoption Subsidy Agreement when thé adoption
assistance subsidy was not increased in 2004.

The Plaintiff's position is also unsupported by any case law or other authority, and in fact,
her argument is contrary to the express language of Section 673(a)(3). A clear reading of
Section 673(a)(3) demonstrates that there is no requirerr;e;;t for “the aciopfion sﬁbsidy rate to equal
the foster care maintenance rate. Those rates are not required to be the same. lnstead, Section
673(a)(3) clearly establishes a cap or ceiling for the ad<.)ption subsidies — they may "in no casg“
exceed the foster care rate. -'fhus, when the foster -care rate is reduced below the adoption
subsidy rate, the adoption rate must also be reduced. However, the converse is not required. If
the foster care rate is increased, there isno requirement to increase the adoption subsidy rate. It
is_perfectly acceptable upder Section 673(a)(3) for-the adoption subsidy rate to be less than the
foster care rate. Likewise, there is no requirement in the Adoption Subsidy Agreement for the
adoption subsidy rate to equal the-foster care maintenance rate. Nor is there a requirement in the
contract for DSS to increase the adoption subsidy wl-lenever tﬁe foster care rate is increased. The
' Fourth Circuit recogﬁized that the increase in the foster care r‘ate in 2004 did not "trigger" or
"violate" the requirements’ under Section 673(2)(3), which arle incorporated as part of the

Adoption Subsidy Agreement.

6 ' : -
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In sum, the Court erred in (1) concluding that DSS somehow waived a collateral estoppei
defense during the Fourth Circuit oral argument, which is incorrect, and (2) that'.the f‘ourth
Circuit's rulings were based "solely on federal law" and thus have no preclusive effect. That too
is incorrect. The Plaintiff allegés that the $20.00 reduction in monthly benefits in 2002 constitutes
a breqcli of the Adoption Subsidy Agreement. The Adoption Subsidy Agreement, however,
includes the following language: "Adjustments in monthly cash payments may be made with the
concurrence of the adoptive parent(s) based. upon changes in the needs of [BLH], changes in
circumstances of the adc;ptive family, or.changes in thé maximum allowable subsidy payment."
(Emphasis adde;i). This language is required by and' must be construed in conformity with the
AACWA. For, it is. the AACWf‘X that requires a’ state to "enter into adoption assistance
agreemen'ts vs;ith the adoptive parents of children with special needs." 42 U.S.C. §
673(a)(1)(A). The Adoption Subsidy Agreement must therefore be construed consistently with the
AACWA, and the Fourth _Circuit's ruling on what is required by.the AACWA is clearly entitled to

_ I;reclusive effect_ and cannot be re-litigated.
3. In the event that the Court after the above discussion still concludes that_ summary
-judgment is not appropriate, the .Court Js-urged to follow the direction of the South Carolina
appellate comfs and refrain from ‘making findings of fact and conclusions of law. In Watson v.
Underwood, 407 S.C. 443, 756 S.E.2d 155 (Ct. App. 2014), the Court of Appeals explained that
"it is unnecessary to make findings of fact and conclusions of law in denying motions for
summary judgrnt;,nt" and that findings of fact and ;:onclusions of law that are made do not
establish_ the law of the case, are not binding on the parties, and are not binding on the next judgé
to hear the same issueg when renewed in a subsequent motion or at-trial. 756 S.E.2d at 162-163.

4. With regard to the portion of the Order addressing the Plaintiff's Motion for Class

Certification, the Defendant respectfully requests that the Court reconsider its ruling that the

7 . '
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Plaintiff need not support .her motion for class certification with evidence proving the five
requirements under Rule 23, SCRCP. As the Defendant previously argued, the Plaintiff merely .
filed an unsupported motion for class certiﬁca;tion. The motion itself consists of two sentences. It
was not accompanied by any affidavits, deposition.testimony or other evidence to make a showing
of the five requirements on which the Plaintiff undoubtedly has the burden of proof. The Court
nonetheless found that the "arguments of counsel at the'heaxjng" is proof of the five elements. That
is mistaken and contrary to well-established la\y that "counsel's statements regarding the facts of a
case and counsel's arguments are not admissible evidence." Ex Parte Morris, 367 S.C. 56, 624
S.E.2d 649, 653 (Ct. App. 2006). Likewise, ;. court "may n<-)t base necessary findings of fact and |
conclusions of law solely on counsel's statements of fact or arguments. /d. Yet that is precisely
what has occurred here. The record has no e;vi.dence to support the Court's rulings in allowing the

certification of a class action.

5. The Court is also respectfully requested to fully copsider and rule on tl;e
Defendant's position that the Plaintiff cannot satisfy the commonality element. Specifically, the
Court failed to recognize that "[cJommonality is met only where the cla.s.s shares a determinative
issue." Gardner v. South Carolina Department of Revenue, 353 S.C. i, 577 S.E.2d i90, 200-201
(2003). (Emphasis added). While the Court cites that principle of law in its Orc;;r, the Court
does not apply it.. As the Supreme Court further explained in Gardner,.”questi;)ns that are in no
way dispositive and which éimply propel the action into a ‘posture where judicial scrutiny is

tals pugui, -
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1eCEssary 107 just aqjuqicalion are msuricient to establisn commonality." 577 S.E.2d at 201.

b

Likewise, the Supreme Court held that "a representative plaintiff cannot establish commonality if
the court must investigate each plaintiff's individual claim." Jd. .
In Gardner, the Supreme Court explained that "[a] representative class cannot exist

where the court must investigate each plaintiff's prejudice claim ... Requiring such individualized

.
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examination negates the benefits of a class action suit." Gardrer, 577 S.E.2d at 201. Thf% same
individualized.inquiry is necessary in the present case. The Defendant haé identified seven
issues that will relquire individualized inquiry and.adjudication. The Court did not refute any of
those points but rather rejects the arguments in a conclusory manner by stating that the
" arguments "fail to comport with the case law-on the issue of commonality” although no case law
is cited. The controlling case law is Gardner, which this Court mentions only in paséing with
. respect to the issue of damages. With all due respect, the Defendant is entitled to a full
adjudication of this critical issue of corrunon‘ality. Due process requires it, and such a full
adjudication is al.so needed for appfopriate appellate review.

6. The Court: has _also erred in its ;ulings regarding the notiﬁcation.procedufes per
Rule 23(d), SCRCI;. First, the Court has not given the Defendant an opportunity to be heafd on
this issue. The Plaintiff did not propose any notification procedures in her. Motion for Class
Certiﬁcatidﬁ or at the motion hearing. The issue was first mentioned in the Defendant's initial
Rule 5%(e) motiog that was directed at the Form 4 Order filed April 8, 2014. The Defendant
requested oral argument in that motion, but the Court proceeded to issuc; ruiings on the
notification procedures without holding any hearing or giving the Defendant any opportunity to
be heard.

Second, the Court has committed error in placing the duty to notify the purported class on
the Defendant. The Court not only requires the Defendant t;) serve a "Notice of Class Action” on
the purported class mcmb'ers but also r.e.quires the Defendant to prepare the Notxjce and to
determine who the class members may be. These procedures which place the burden and
expense associated with prosecuting the class action on the Defendant are unsupported by South
Carolina case law and, in fact, are contrary to the very language of Rule 23(d)(2), SCRCP. Rule

23(d)(2) provides that the Court "may order that notice be given in such a manner as it may

.9
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direct of the action by the party seeking to maintain the action on behalf of the class." Rule
23(d)(2), SCRCP. (Emphasis added). The Court's Order is also contrary to the Notes to Rule 23,
which state that "[t}his Rule requires those seelldng to maintain an action on behalf of a class to
notify the mernber.s of the class of the pendency of the action." - The Defendant therefore
respectfully request that the Court ;ecoz;sider its notice requirements. The "Notice of Class
Action” shall be approved by the Court and the exp'ens.e and resources of notifying the purported
class ‘members should fall on the Piaintiff, as is required by Rule 23(d)(2), SCRCP. The
Defendant cannot and should not be required fo give notification to the class members.
The Dcfen'dant's'motion is based upon the pleadings filed in this case, the Defendant's
Mcmo;andum in Opposition to Plaintiff's Motion for Class-Certification filed April 11, 2014, the
Defendant's Memorandum in Support of Motion for Surﬁmary Judgment filed April 11, 2014, the

attached exhibits, the rules of court, and such other matters as may be properly presented to the
Court at the time of the hearing. '
The Defendant requests oral argument on this motion.
DAVIDSON & LINDEMANN, P.A.

BY: 4 a"-‘j»/ —_—

ANDREW F. LINDEMANN

JOEL S. HUGHES
1611 Devonshire Drive
Post Office Box 8568
GColumbia, South Carolina 29202 e
(803) 806-8222 : = =9
Q e X
Y g =2
Counsel for Defendant ';;’ ‘? B
South Carolina Department of Social Sernces <1 =T
Columbia, South Carolina g'; - ;5%’ =
S
July 31,2014 4y < 55
~<
ORAL ARGUMENT REQUESTED
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RECORD NO. 12-2147

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

BLH by Parents/General Guardians KENNETH and ANGELA
HENSLEY and on behalf of all others similarly situated

Plaintiff-Appellee,

LILLIAN KOLLER, individually and in her official Capacity as Director for
the S.C. Dep’t. of Social Services; ELIZABETH PATTERSON,
Individually as former director of the S.C. Dep’t of Social Services;
KATHLEEN HAYES individually as Former Director of the S.C Dep’t.
of Social Services; and KIM AYDLETTE, individually as Former Director
of the S.C. Dep’t of Social Services.

Defendants — Appellants,

Appellants Reply Brief filed in February, 2013 outlines the reasons why
Appellee’s have a remedy under state law for breach of contract. Appellee’s
have reviewed and now .accept this concession. Accordingly, Appellee’s
have pursued this remedy in the South Carolina State Courts by filing a

- breach of contract class action complaint on behalf of BLH and all others
similarly situated. [Case No. 13-CP-42-1569; Filed: 4/1/2013]. Therefore,
Appellees hereby withdraw, without prejudice, the Contracts Clause claims
pending before the Court.

Respectfully Submitted by' HODGE & LANGLEY LAW FIRM, P.C. and
JAMES FLETCHER THOMPSON, LLC

s/T. Ryan Langley
Charles J. Hodge
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.2

T. Ryan Langley

" 229 Magnolia St. .
Spartanburg, SC 29302
p- 864-585-3873

JAMES FLETCHER THOMPSON, LLC
James Fletcher Thompson

302 E Saint John St

Spartanburg, SC 29302-1545

p. (864) 573-5533

Counsel for Appellees

DATED: April 2, 2013 ' .
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RECORD NO. 12-2147

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

BLH by Parents/General Guardians KENNETH and ANGELA HENSLEY
and on behalf of all other similarly situated,

Plaintiff-Appellee,
v. :

LILLIAN KOLLER, individually and in her official capacity as State Director for
the South Carolina Department of Social Services; ELIZABETH PATTERSON,
indjvidually and as Former Director of the South Carolina Department of Social

Services; KIM AYDLETTE, individually as Former Director of the South Carolina
Department of Social Services; KATHLEEN HAYES, individually as Former
Director of the South Carolina Department of Social Services,

Defendants-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA.

APPELLANTS' RETURN TO APPELLEE'S
NOTICE OF WITHDRAWAL OF
CONTRACTS CLAUSE CLAIM

On April 3, 2013, the Appellee BLH filed a document captioned "Notice of

Withdrawal of Contracts Clause Claim" whereby BLH purports to dismiss without

APPX0119
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Ap.)peal: 12-2147 - D.O;:: 37 Filed: 04/10/2013 Pg:2o0of5

prejudice its Contracts Clause claim.! BLH seeks to dismis,s' that claim based on
what its describes as a "concession" made in the Appellants' Reply Brief to the
effect that ”Appf:ll_ee's have [sic] a remedy under state law for breach of contract."
(Dkt. #35). |

The Appellants r'nake two prinéipal points in response. First, the Appellants
made no concession in their Reply Brief that BLH will actually reéover under state
law for breach of cont.rac.:t. Inst.ead,..the Appellants only made the point that a state
law breach of conmtract claim.against the Soutﬁ Carolina’ Department of Social
Services (DSS) is not barred by sovefeigﬁ 'immunity. The _Appellants in no way
sta'tec{b; 1nsmuated tf;at BLﬁ or l;er adoptive parents would be succrzessfuilron aﬁ
breach of contract claim-against DSS. To the contrary, the Appellants wrote: "If
DSS failed to satisfy i | '
'Agreement, which is denied, BLH (or her adoptive i)arents) as contracting parties
would have the right to sue for breach of cphtract. " Thus, the Appellants denied
‘that DSS failed to meet its contractual obligatior;s. In addition,- by footno;te, the
Appellantsl pointed out that' a "breach of contract claim would be subject to

A AWV A A 2

available common law defenses, including a statute of limitations defense." That

: Where a-plaintiff-seeks to dismiss its complaint or a portion of a complaint

without prejudice after the defendant has answered, a court order is required under Rule 41(a)(2),
FRCP. Typically, a court order is sought by motion. In this instance, the Appellee BLH has
unilaterally attempted to dismiss without prejudice a cause of action without filing a motion.
Moreover, BLH has not even sought a court order either in the district court or in this Court.
Although no motion has been filed, the Appellants have filed this return because of the Court's
request for a response. (Dkt. #36). ' '

APPX0120
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remains true. Mqreover, it remains at issue _whethef BLH would even have
standing to sue for breach of contract under state law. AThese are issues and
defenses that will need to be litié;ted as .part of the state court complaint that has
now been filed by BLH. Ip shoﬁ, the Appellants did not and do not concede that a
breach of contract clain} 1n state court. against bSS would be successfu‘l. |
Secc;nd, the Appellanfs éo not consent to the dismissal of the Cc_)ntracts
Clause claim witho'ut prejudice.  The Appellants, however, .wﬂl consent to the
dismissal with prej.udz'ce. The 'Appellants believe that the Contracts Clause claim
has no merit for the reasons‘discussed in their briefs to this Court and which BLH
appears almost willing to concede. The Appellants wish to obtain an adjudication
now rather than face the possibility of h;.ving to repeat this same process again.
Frankly, a dismissal without prejudice of one cause of action requires an
anab(sis ﬁnder Rule 41(a)(2), fRéP. See, Howard v. Inova Health Care Services,
302 Fed. Appx. 166 (4th Cir. 2008). Yet, the Ap_ﬁellants are unaware of any
'procedure for an appellate court to make that determination initially as opposed to
on review from the district court. Therefore, if BLH insists .on dismissing the
Contracts Clause claim without prejudice, that will lvikely require a remand to the
dis.trig:t court w.hich should not be permitted given the current stage of this appeal

and with oral argument scheduled for the May term.
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Based on the foregoing, the Appellants submit that the dismissal or

withdrawal of BLH's Contracts Clause claim should be permitted at this stage only

if it is taken with prejudice.

Columbia, South Caroiina

April 10, 2013

Respectfully subrﬁitted, :

DAVIDSON.& LINDEMANN, P.A.

BY: s/ Andrew F. Lindemann

ANDREW F. LINDEMANN
WILLIAM H. DAVIDSON, IT
JOEL S. HUGHES

1611 Devonshire Drive .
Post-Office Box-8568-"
Columbia, South Carolina 29202
(803) 806-8222

Counsel for Appellants
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FILED: May 29, 2013

"UNITED STATES COURT OF APPEALS
' FOR THE FOURTH CIRCUIT

No. 12-2147
© (7:11-cv-02827-GRA)

sz

KENNETH HENSLEY, as adoptive parents of BLH; ANGELA HENSLEY, as
adoptive parents of BLH; BLH, by parents-general guardians Kenneth and Angela
Hensley, ' ' ‘

' Plaintiffs — Appellees,
V.
LILLIAN KOLLER, individually and in her official capacity as State Director for
the South Carolina Department of Social Services; ELIZABETH PATTERSON,
individually as Former Director of the South Carolina Department of Social
Services; KIM AYDLETTE, individually as Former Director of the South Carolina

Department of Social Services; KATHLEEN HAYES, individually as Former
Director of the South Carolina Department of Social Services,

Defendants — Appellants,

and
SOUTH CAROLINA DEPARTMENT OF SOCIAL SERVICES,

Defendant.
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+

ORDER

On April 3, 2013, the Hensleys filed a "Notice of Withdrawal of the
Contracts Clause Claim." The court interprets this "notice" as a motion to dismiss
pursuant to Fed. R. Civ. P. 41(a)(2). Having had t:he benefit of oral argument, and
consideriné the repres'entations of Henél;ays' counsei that the Hensleys would not
amend their pending state court ac'tion to include a federal Contracts Clause claim
gnder 42 U.8.C. § 1983, the court GRAN’I“S the Hensleys' rno;ci_on to dismiss their
Contracts Clause claim without_prejudicé.

Entered at the direction of the panel: Judge Motz, Judge Davis,.and Judge

Wynn.

NI
UL L

Fr\r*ﬂlcxf‘ Tyt
A VL RARAW A

/s/ Patricia S. Connor, Clerk
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
BLH (dob _ ) by parents/general
guardians Kenneth and Angela Hensley,
and on behalf of all others
similarly situated,

Plaintiff,

V.

South Carolina Department
of Social Services,

Defendant.

1

TO: THE HONORABLE'BRIAN M. GIBBONS

CHARLES J. HODGE, ESQUIRE, T. RYAN LANGLEY, ESQUIRE, AND
J AMES FLETCHER THOMPSON, ESQUIRE, COUNSEL FOR PLAINTIFFr

N’ N g

IN THE COURT OF COMMON PLEAS

Civil Action No. 2013-CP-42-1569

NOTICE OF MOTION AND
MOTION TO ALTER OR AMEND-
. ORDER AND/OR MOTION

FOR RECONSIDERATION

. (Oral Argument Requested)
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YOU WILL PLEASE TAKE NOTICE that- the underéigned attorney for the Defendant

South Carolina Department of Social Services will move before the Honorable Brian M. Gibbons at

the Spartanburg County Courthouse, Spartanburg, South Carolina, or at such time and place as may

be set by the Court, for an Order pursuant to Rule 59(e), SCRCP, altering, amending, and/or

reconsidering the Amended Order on Plaintiff's Motion for Class Certification, Plaintiff's Motion

to Compel and Defendant's Motion for Summary Judgment, ds filed September 16, 2014. A

filed copy of the Order was received by the Defendant's counsel on September 16, 2014.

| The Defendant's motioﬁ is based on the following:

121
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L. On September 9, 2014, the parties received an email from Judge Gibbons s;tating that
he was denying the Defendant's Mo’tiém to Alter or Amend Order and/or Motion for
-Reconsideration filed August 5, 2014. No forr.n order or formal order, however, has been issued.
The parties have now received the Amended Order on Plaintiff's Motion for Cla;?girtiﬁcation,
Plaintiff's Motion to Compel and Defendant's Motion for Summary Judgment, which was filed
September 16, 2014, but that Amended Order does not mention the Defendant's Rule 59(e) Motion
to Recoﬁsidér or set forth the Court's rulings on that motion. The AC‘ourt's September 9, 2014
email has not been filed ner is it a proper court order per the South Caroling'Rules of Civil.
Procedure or the. South Carolina Uniform Electronic Transactions Act, which governs the use of
electronic documents. The Defendant is t“herefore filing this Rule 59(é.) Motion to specifically
-request-that-a-formal-order adjﬂd-ica’fi-ng---thg—-R—u-le 59¢e)- Motion to Reconsider be-issued: The
Defendant further requests that the order address with specificity each of the issues raised by the
Defendant so as to allow for proper appellate review.

2. In the Amended Orde.r on Plaintiff's Motion for Class Certification, Plaintiff's
Motion to Compel and Defendant's Motion for Summary Judgment, virhich was filed September
16, 2014, the principal amendment or change from the original Order is the reference to and
reliance on two affidavits of Judy Caldwell and Jessica Hanak Coulter. Those two affidavits were
never filed with the Court contemporaneously with t};e Motion for Class Certiﬁcatiop as required by
Rule 6(d), SCRCP. Those aﬁidav-its-r‘.vere» likewise not filed at or before the April 8, 2014 motion
hearing. Those.afﬁdav.itswere submitted by the Plaintiffs to Judge Gibbons for the first time by
emall on September 5, 2014, together with the Plé'intiffs response to the Defendant's Motion to.

_ Alter or Amend Order and/or Motion for Reconsideration filed August 5, 2014. Those affidavits

were submitfed because the Defendant had challenged the Court's reliance in the original Order on

2
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the "arguments of counsel at the hearing” as proof of the five requirements under Rule 23,
SCRCP, for class qerﬁﬁcation. The record was closed at the April 8, 2014 hearing. Therefore,
the Court relied in error in the Amended Order on the affidavits that were not filed as required by
Rule 6(d) or properly part of the rgcord.
A Rule 59(e) motion may not be used to present evidence that was available but not
submitted prior to the eniry .of an order or judgment. In other words, Rule 59(e) should not be
used to supplement the record with otherwise available evidence aﬁer an order or :iudgment is
entered. In Elam v. South Carolina Department o_]" Transportation, 361 S.C. 9, 602 S.E.2d 772
(2004), the South Carolina Supreme Court noted that the Rule 59(e) in the Federal Rﬁles of Civil
Procedure is "practically identical" to its state counterpart. 602 S.E.2d at 779. As a result, the
Supreme Court has relied on federal case law in construing Rule 59(e), SCRCP. The federal
" ~~courts have recognized t_hat one of the limited purposes of Rule 59(e) is "to account .for new
evidence not available at trial" meminé not availéble prior to judgment. See, Bogart v. Chapell,
396 F.3d 548, 555 (4th Cir. 2005). The federal courts thus impose a burden on the moving party .
to demonstrate that the new evidence was unavailable at.th'e time that the trial court entered
judgment.. Jd. The federal district court in Nagle Industries, Inc. v. Ford Motor Co., 175 FR.D.
251 (E.D. Mich. 1997), explained that a Rule 59(¢) motion "should not be utilized to submit
evidence thch could have been previously. submitted in the exercise_: of reasonable diligence." 175
FR.D. at 254. The Eighth Circuit has held that "[ajrguments and evidence whic.h could have been
presented earlier in the proceedings cannot be presented in a-Rule 59(e) motion." Pefers v.
General Service Bureau, Inc., 277 F.3d 1051, 1057 (8th Cir. 2002).' See also, BP Amoco Co. v.

: .Sun Oil C_'o., 200 F.Supp.2d 429, 432 (D. Del. 2062) ("é motion for reargument may not be used to

supplement or enlarge the record on which the court made its initial decision").
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Consequen%ly,.Rule 59(e) may not be used to supplement or enlarge the record on which
the Court made its decision. A Rule 59(e) motion may be used only to as'k a.court to reconsider
a prior decision, but theﬁ reconsideration needs to be based on the same evidentiary record
presented. Here, the Plaintiff has made no shoMné that affidavits of Judy Caldwell and Jessica
Hanak Coulter were unavailable prior to the April 8, 2014 ixeariné or the date that the Cowrt is_sued
its ruling on the Motion for Class Certification. The dates of those two affidavits show that the
evidence was available, but/ the Plaintiff did not submit it. Rule 59(e) cannot be used to get a
"second bite of the apple” and correct an error rﬁade by the Pl.aintiﬁ' in failing to provide eviaentiary
support for his motion. The Court therefore has erred in accepting and citing to the affidavits in the
Amended Order. The Court has' further erred in accepting the late affidavits without at the very
least-giving netice-of doing so to -t-he--Defendéntv-<and-~wvith0utvvvvallowing -for-the Defendant-to-file—
counter-affidavits or objections or having any opportunity to be heard on the newly considered
evidence or requiring the Plaintiffs to .show good cause. ~

As a result, the Court is requested to disregard the affidavits which were not timely or
properly submitted and to rule that the Plaintiff has .not proven his request for class certification.
The Court is asked to rely on the record as closed at the April 8, 2014 hearing. The Pl_aintiff merely
filed an unsupported motion for class certification. The motion itself consists of two sentences. It
was not accompanied by any affidavits, deposition testimony or other evi_dence to make a showing .
of'the five requirements on which the Plaintiff has the burden of proof. In short, the record that was
properly closed at the April 8, 2014 hearing has 1o evidence to support the Court's rulings in
allowing the certification o.f a ;:lass action. ' ‘.

The Defendant's motion is.based upon the pleadings filed in this case, .the Defendant's

Memorandum in Opposition to Plaintiffs Motion for Class Certification filed April 11, 2014, the

4 .
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Defendant's Memorandum in Support of Motion for Summary Judgment filed April 11, 2014, prior

orders issued by the Court, and the rules of court.

The Defendant requests oral argument on this motion.

Columbia, South Carolina

" September 26, 2014

ORAL ARGUMENT REQUESTED

DAVIDSON & LINDEMANN, P.A.

BY: /4 o //,ZA/ —
ANDREW F. LINDEMANN
" JOEL S. HUGHES
1611 Devonshire Drive
Post Office Box 8568
Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendant

South Carolina Department of Social Services .
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG . :

BLH (dob 1 by parents/general
guardians Kenneth and Angela Hensley,
and on behalf of all others

Civil Action No. 2013-CP-42-1569
similarly situated,

Plaintiff,

)

)

)

)

)
- ). NOTICE OF MOTION AND
V. ‘ ) MOTION FOR SUMMARY JUDGMENT
2) ,
South Carolina Department )
of Social Services, )
)
)
)

- Defendant. o

37 %5 E’;g <
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y - : : R EERS
TO: -~ CHARLES J. HODGE, ESQUIRE, T. RYAN LANGLEY, ESQUIREAND =~ = %5«
. JAMES FLETCHER THOMPSON, ESQUIRE, COUNSEL FOR PLAINTIFF:. z= Sigy

: o =
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YOU WILL PLEASE TAKE NOTICE that the undersigned attorney for the Defendant

South Carolina Department 6f Social SGI"ViCCS will move before the Presiding Judge of the
Seventh Judicial Circuit at the Spartanburg County Courthouse, Spartanburg, South Carolina, at
such time and place as may be set by the Court, for an Order, pursuant to Rule 56, SCRCP, grantiné
summary judgment to the Defendant and dismissing the Plaintiff's éomplaint with prejudice.

The Defendant's motion is based on the following grounds:

I The Plaintiff's breach of contract cause of action is barred by the doctrine of
collateral estoppel resulting from the final order and judgment entered in the action c-:aptioned

Hensley v. Koller, Civil Action Number 7:11-02827-GRA, and the decision of the Fourth Circuit

Court of Appeals in Hensley v. Koller, 722 F.3d 177 (4th Cir. 2013), which are dispositive of the
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issues raised in this litigation. In particular, the "parental concurrence" provision of the
Adoptiqn Subsidy Agreement, which the Plaintiff confends was breached by the Defendant, is
rcquiied by and must be construed-in conformit.y'with the Adoption Assistance_.a.nd Child
Welfare Act of 1980, 42. U.S.C. § 670, et seq. (AACWA). The AACWA requires a state to
"énter into adoptio'n assistance agreements ... with the a—doptive parents of children with special
needs.” 42 U.S.C. § 673(a)(1)(A). The requir;:rnent of "part;,ntal concurrence” for a readjustment
of the adoption ggsistance payments is. provided in 42 U.S.C. § 673(a)(3). Based on the decision
of the Fourth Circuit Court of Appeals, "§ 673(a)(3) establishes a right to parental concurrence in
subsidy readjustment determinations except when the subsidy must be reduced due to reductions

in foster care maintenance payments." Hensley v. Koller,. 722 F.3d 177,.183 (4th Cir. 2013).

-(Emphasis in original). - The Fourth Circuit further ruled:

It is undisputed that DSS reduced the foster -care maintenance-
payments by twenty dollars at the same time DSS reduced the
adoption assistance subsidy by the same amount. The Hensleys do
not contend that at any time prior to the 2002 reduction, the-
adoption assistarice subsidy they received for BLH was less than
BLH's $675 foster care maintenance payment.

It was only in 2002, . when South Carolina decreased by twenty
dollars all foster care maintenance payments, that the State also
decreased BLH's adoption assistance subsidy by twenty dollars.
The State's failure to do so would have violated federal law. For,
under §-673(a)(3), a failure to reduce BLH's adoption assistance

"~ payment would have resulted in a payment “exceed[ing] the foster
care maintenance payment” she would have received had she
remained in foster care. .

Id. The Plaintiff is collaterally estopped from re-litigating this issué or taking a position
inconsistent with the Fourth Circuit's ruling which is now a final judgment.! The requirement of

"varental concurrence” in the Adoption Subsidy Agreement, which the Plaintiff contends was

: The time for the Plaintiff to have filed a petition for writ of certiorari with the
United States Supreme Court has expired.
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breached, is inapplicable to the 2002 decrease of $20 per month because federal law required the
subsidy to be reduced so..that it.did not violate federal law and exceed the f‘o.ster care
maintenance',rate. " The Adoption Subsidy Agreement, including the "parental concurrence"
‘provision, must be interpreted consistently with 42 U.S.C. § 673(a)(3) and so that it is consistent
with federal law. The Adoption Subsidy Agreement, or any provisions thereof, may not be read
or construed as violating the proviéions of the AACWA that govern adoption assistance
agreements. As a result, the 2002 decrease of $20 per r;mnth was in compliance with the
AACWA, as détermined by the Fourth C'iri:uit, and was not in breach of the Adoption.Subsidy
‘Agreement entered with the Hensleys.
2. Additionally, the Plaintiff argues that the Defendant breached the -"p-arental
concurrence"”. provision of the Adoption Subsid..y. Agr_eeme;lt_.when_the Dc'fcndant increased foster
“;care maintenance payments in 2004 without also increasing the adoption assistance subsidy. On
this issue, the Plaintiff is likewise. collétcrally estoppea from taking a;'pos;ition contrary to the
rulings of the F ou.rth Circuit Court c;f'Appcals in Hensley v. Kolie}', 72::Z F.3d 177 (4th Cir. 2013).
On this igsue, the Fourth Circuit has alreaay ruled that "the 2004 'increa.se .did not 'rea}djust' the
amount of the adoption assistance subsidié:s; accordingly, the Directors' 2004 action did not
trigger -~ let alone violate -- the parental concurrence requirement." Hensley v. Koller, 722 F.3d
177,183 (4th Cir. 2013). Therefore, there was no breach of the Adoption Subsidy Agreement
when the adoption assistance subsidy was not increased in 2004. |
3. The Adoption Assistance Agreement incorporates appliqable federal and state laws
" as provisions of the contract, including the provi.sions.of the AACWA that govern adoption
assistance agreements. ;I"he Adoption A'ssistan.ce Agreement may not be construed as vibi"ating the'

provisions of the AACWA, including the cap or limit on the amount of the adoption assistance
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payment payable under'the AACWA. Therefore, any prov.ision of the Adoption Assistance
Agreer;lent that violates applicable state and federal laws is illegal or otherwise unenforceable and
cannot be eﬁforc_:ed by way of the Plaintiﬁ’s br;aach of contract claim.

4, The Plaintiff's brcac}; of contraét claim is barred as a result of the modification of
the Adoption Assistance Agreement by operation of law and by the defense of contract novation
by ol;eration of law. _ |

.5. The Plaintiff BLH, as a mi-nor, lacks capa;:ity to enter into any contractual
arrangement, and as such, the Plaintiff lacks standing to pursue recovery for any alleged breach
of contract. Likewise, the Plaintiff BLH lacks standing to pursue recov.cry on behalf of the
parents, Kenneth and Angela Hensley.

6. The Plaintiff BLH is not a contracting party. The contracting parties as stated in

-the Adoption Assistance Agreement are the adoptive parents, Kenneth and Angela Hensley, and

the befendant Dss.

_The Defendant's motion is based upon the pleadings filed in this case; a copy of the
Adoption Assistance Agreement from Fourth Circuit Joint Appendix (attached); the decision of the
Fourth Circuit Court of Appeals in Hensley v. Koller, 722 F.3d 177 (4th Cir. 2013) (attached);
the Order and Judgment entered in Hensley v. Koller, Civil Action Number 7:11-02827-GRA -
(attached); the rules of court; the supporting memorandum that will be filed; and”such other

matters as may be presented to the Court at or prior to the time of the hearing.
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DAVIDSON & LINDEMANN P.A.

=g A

ANDREW F. LINDEMANN
JOEL S. HUGHES

1611 Devonshire Drive

Post Office Box 8568

Columbia, South Carolina 29202
(803) 806-8222 -

Counsel for Defendant
South Carolina Department of Social Services

Columbia, South Carolina

March 10, 2014
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SOUTH CAROLINA DEPARTMENT OF SOCIAL SERVICES

85 ) ADOPTION SUBSIDY AGREEMENT
G

The following agreement has been entered into by and between the South Carolina Department of Social Services,
Post Office Box 1520, Columbia, South Carolina 28202-1520, 803/734-6095, hereafter called the DSS" and

/¢ _Rennerh R. Hensley 7/

Angela_l.. Hensley

Adoptive Mother - {Sociat Security No.) . (Adoplive Father)
Spartanburg, SC 29303, S;.)artanburg /1
{Mailing Address) . {County}

! hereafler called the “adoplive pareni(s),” lof the purpose of lacilitaling the legal adoplion of
. (Child’s First Name}

bornon ,and lo aid the adoptive parenl{s) in providing proper care for this child.
(Sociat Security No.) . {Date)

The date of the inilial adoption placement agreement for

- o o
‘is .0’3 A3.-§ 9 , the dale of the
(Child's First Name} {Date)}

inilial adoption subsidy agreementis M__ , and the date the adoption was legalizedis .
(Date) - {Date)

This document Is the: (Check one) 4
¥ Initial Agreement: The adop!we pareni(s) agree thal MI they intend to adopt-

{Child’s First Name)

andXd have signed this documerit prior lo legalizalion ol the adoption for the purpase of receiving financial
assistance or O lhe child had a pre-existing medical or rehabili