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STATEMENT OF THE CASE

This is an appeal from a medical malpractice action. The Appellant David
: Miller filed this action against the Respondents Brian Wilson, M.D. and his medical
practice, ENT & Face, P.A.

The Appellant alleges that Dr. Wilson, who is a board-certified
otolaryngologist (also referred te an ENT physician), failed to diagnose cancer while
he was a patient in March and April 2013. Dr. Wilson saw the Appellant for three
i/isits on March 26, 2013; April 2, 2013; and April 23, 2013. (R. 60). The Appellant
initially presented with a spot on the right posterior pharynx near the superior pole of
the tonsil. (R. 60). During the course of his care, Dr. Wilson conducted physical
exams, performed.a flexible laryngoscopy, scheduled the Appellant for an MRI, and
| received the results of the MRI. (R. 60). The Appellant’s final visit was on April 23,
2013, on which date the notes reflect that “Th]is throat is feeling better” and “[h]e will
follovt/-up prn” (R. 60). The Appellant never returned. Later, 'in 2016, the
Appellant was diagnosed with cancer and underwent treatment for that condition.

The' case was tried beginning on January 28; 2019, before Circuit Court Judge
Daniel D. Hall and a York County jur’y.. The trial lasted five days. During the trial, at
the close of the defense case—in—cliief, the Appellant moved for a directed verdict and
argued that he “is entitled to a verdict as matter of law as to liability and [he]

request[s] an instruction to the jury as to damages.” (R. 453). The Appellant sought



a directed verdict on the issue of liability and did not limit his motion to a breach of
thel standard of care.! Specifically, the Appellant argued that he was entitled to a
direct verdict “as to negligence” in part because of .“the failure to inform Mr. Miller
that fhere was cancer in his differential diagnosis and that the MRI did not rule out
| cancer.f’ (R. 453). Inresponse, the Respondents countered that “at the very least, the
dispute about what the standard of care'is and whether or not Dr. Wilson met the
staﬁdard of care, certainly, the dispute is sufficient to go to the jury.” (R. 455). The
Respondents also argued as follows: “Dr. Wilson can’t set the standard of care one
wa}'/ or the other. The fact that he has testified to what I call black and white
questions which do not include the facts of this case is not slufﬁcient to direct a
‘ Qerdict against him on negligence.” (R. 455). The trial judge agreed, and the
Appellaﬁt’s directed verdict motion was denied. (R. 456). |
The case was then submitted to the jury with a special verdict form. The first
question asked: “Was Dr. Wilson negligent in his treatment of David Miller by a

preponderance of the evidence?” The jury responded “no” and terminated its

! In his opening brief, the Appellant writes: “At the close of Respondents’ case,

Appellant’s counsel moved for a directed verdict on the element of breach, arguing Respondent
Wilson’s admission of the standard of care and the breach of that standard by failing to inform
Appellant of the differential diagnosis and the limitations of the MRI as a diagnostic tool
~ satisfied the element of breach.” See, Appellant’s Opening Brief, p. 7. The Respondents
disagree with the Appellant’s reading of the trial record. The Appellant made a motion for a
directed verdict on liability as a whole. The Appellant never asked the trial judge to grant a
directed verdict on just the elements of standard of care and breach. (R. 453-456).



delibérations. (R. 1). The trial court ehtered judgrﬁent based on that verdict in favor
of the Respondents. (R. 3).

Théreafter, on February 7, 2019, the Appellant filed a motion for judgment
nétwithstanding the verdict (JNOV) and a motion for a ng\;v tﬁal absolute. (R. 19-'
- 27). The Reépondents filed an opposition memorandum. (R. 42-49). Based thereon,

‘on Fébruary 20, 2019, the triai judge}issue‘d a Form Order summarily denying the
, Appellaﬁt’s JNOV motion. .-The Form Order. makes no mention of the motion for
new trial absolute. (R. 5-7).

- The Appellant filed no Rule 59(e) motion for reconsideration or to alter or
amend the judgment. Instead, on March 5, 2019, the AppeIlanf filed a Notice of
Appeal which appeals vonly from “an order of the Honorable Daniel D. Hall denying

 his post-trial motions.” (R. 86). This appeal follows.



STANDARD OF REVIEW

“When reviewing a motion for directed verdict or JINOV, an app_éllate couﬁ

must employ the same standard as the trial court. On appeal frorﬁ an order denying
a directed verdict, an appellgte court views £he evidence and all reasonable
inferenoes iﬁ a light most favorable to the non-moving party.” Wright v. Craft, 372
S.C. 1, 640 S.E.2d 486, 495-496 (Ct. App. 2006). “The appellate court must
-determine whether a verdict for the opposing party woulc_l/be reasdnably possible
- under the facts as liberally construed in his favor.” 640 S.E.2d at 496. “This court
will reversé the trial court’s ruling on é directed verdict motion only if no evidenée
| exists to support the ruling, or if the decision was controlled by an error of 'lz_iw.”
ja’. “When considering directed verdict motions, neither the triall court nor‘the
éppellate court has authority to decide credibility issues or to resolve conflicts in
the testimony or evidence.” fd.

“When the evidence yields only one inference, a directed verdict in favor of

- the moving party is proper. On the other hand, th.e trial éourt must deny é motién
for a directed verdict when the evidence yields more than one inference or its
 inference is iﬁ doubt.” Wright, 640 S.E.2d at 499. “If more than one inference can
be dfawn from the evidence, a jury issue is created ar;d the motion should be

denied and the case must be submitted to the jury.” Id. “The issue must be



submitted to the jury whenever there is material evidence tending to establish the
issue in the mind of a reasonable juror. In-deciding whether to grant or deny a
directed verdict motion, the trial court is concerned only with the existence or

nonexistence of evidence.” Id.



ARGUMENTS

I. The Appéllant failed to properly preserve and present any issue with
respect to the trial court’s ruling on his directed verdict motion.

This appeal presents several threshold jurisdictional and preservation issues.
| In particular, the Court will need to determine initially whether the rulings on
appeal were appropriately raised, appealed, and préserved for appellate review.

As his sole issue for appeal, the Aﬁpellant argues that the trial court erred in
| dep_ying his motion for difécted verdict made after the defense rested. | The
statemen“[ of issue on appeal is phrased as follows:- “The trial court erred in failing .
fo grant a directed verdict as to breach.” Rule 208(b)(1)(B), SCACR, requires the’
stéteﬁent of issues on appeél to be “concise and direct.” In Jones v. Lott, 387 S.C.
339, 692 S.E.2d 900 (2010), the Supreme Court explained that “broad general
statements of issues may be disregarded by this Cqurt.” 692 S.E.2d at 903. The
Supreme Court reaffirmed the | well-established rule of appellate law that
“[o]rdinarily, no point will be considered which is not set forth in the statement of
the issues on appeal.” Id. Likewise, the Court reiterated that “[e]very ground of
- appeal ought to be so distinctly stated that the reviewing court may at once see the
point which it is called upon to decide without having to ‘grope in the dark’ to
ascertain the precise point at issue.” [Id. ‘The statement of issues on appeal

proffered by the Appellant in this case is the type of general statement that the



appell.ate courts typically diSregard and refuse‘to address. The Appellant merely
states thét _the_ lower court erred in granting a directed verdict without providing
any spec_iﬁc-: basis fof the error.?

In his Notice of Appeal, the Appellant appeéled from the Form Order issued
by thé trial court denying his JINOV motion. Specifically, the Form Order states:
| “After qonsideration, the Court denies Piaintiff” s Motion fof a JNOV.” (R. 5).
The form order makes no mention bf the Appellant’s motion for a new trial, and no
Rule 59(e) motion was filed. Yet, as the relief sought from this Court, the
Appe’llant 1s requesting a reversal of the jury’s verdict and a remand for a new trial.

Moréovcr, the Notice of Appeal makes no mention of an appeal from the
directgd verdict motion. | Therefore, this Coﬁrt shbuld be limited to consideration
of- the denial of t‘he JNOV motion. Yet, as explained above, the statement of issue

on appeal makes no mention of the trial court’s denial of the JNOV motion. In

addition, and even more problematic for the Appellant from a preservation

2 The Supreme Court as well as this Court have addressed this very preservation

problem in many cases and have approved the dismissal of the appeal as the appropriate remedy.

-In Smith v. South Carolina Department of Social Services, 284 S.C. 469, 327 S.E.2d 348 (1985),
the Supreme Court recognized that a broad and unspecific statement of the issue on appeal where
" the appellant simply expresses a general dissatisfaction with the decision below warrants
dismissal. The Court explained that "[s]uch a predicament has often been deplored by our State's
highest court and used by that tribunal as a basis for the dismissal of an appeal." 327 S.E.2d at
349. Similarly, in Larry's Wheel and Rim, Inc. v. Citizens & Southern National Bank, 271 S.C.
198, 246 S.E.2d 860 (1978), the Supreme Court dismissed an appeal on this same basis. See
- also, Odom v. County of Florence, 258 S.C. 480, 189 S.E.2d 293 (1972) (appeal dismissed);
Forest Dunes Associates v. Club Carib, Inc., 301 S.C. 87, 390 S.E.2d 368 (Ct. App. 1990)
(appeal dismissed); State v. Richardson, 278 S.C. 262, 294 S.E.2d 422 (1982) (appeal
dismissed).



standpoint, there are distinct differences between the directed verdict motion and
the JNOV motion. As discussed further below, the INOV motion seeks different
relief than the directed Verdiét motion. See, RET Management Co., LLC v. Tinsley |
& Adams, LLP, 399 S.C. 322, 732 S.E.2d 166, 171 (2012) (“a motion for INOV
: musf be based on the same grounds as thoée raised in a motion for a directed
verdict :made at the close of all the evidence”). See also, In re McC;jacken, 346
- S.C. 87,551 S.E.2d 235., 238 (2001) (“only grounds raised in the directed verdict
motion may properly be reasserted in the jnov motion”).

. Furthermore, the Appellant’s opening brief does not speciﬁca}ly address the
' trie;l court’s ruling on the JNOV motion. In fact, as mentioned, there was no Rule
59(e) motion filed to attempt to obtain a detailed ruling on or any analysis of the
JNOV motion to allo.\;v for appellate reyiew.

In short, as threshold matters, this appeal presents significant jurisdictiohal

- and preservation issues. The Respondents submit that the appeal may be dismissed
or at least affirmed on those preliminary issues, séparate and apart from the merits

as discussed below.



Il The trial court was correct in denying the Appellant’s directed verdict
and JNOV motions and in submitting all issues of negligence, including
the breach of the standard care, to the jury. |
In his openingﬁbrief, the Appellant focuses only on the denial of his directed

- verdict motion. There is no mention.of the JNOV motion. The Appellant argues

thét the trial judge erred in denyingv his directed verdict motion only as to the

breach of the st}arildard of care. He claims th\at Dr. Wilson made certain admissions
which warranted a directed verdict strictly as to the breach of the standard. of care.

Initially, it is important to focus on the directed verdict motion as made by,
| the Appellant to the trial judge. At trial, the Appellaﬁt argued that he “is entitled to

a \}erd-ict as matter of -law as to liability and [he] request[s] an instruction to the

- jury as to damages.” (R. 453). The Appellant sought a directed verdict on the

issue of liability and did not limit his motion to a breach of the standard of care.

| He, in fact, argued that “the damages suffered by the Plaintiff, including getﬁing

Stage 4 canc_ef, were a direct and proximate cause of the breach based on the

testimony that’s been presented as well as the evidence.” (R. 454). The Appellant

even sought a directed verdict that the evidence proved gross negligence and
recklessness as a matter of law. (R. 454-455). That was the motion as presented.

- That was the motion that was denied. (R. 456). The Appellant thus did not-ask the

trial judge to grant a directed verdict strictly on the breach of the standard of care,

which is the relief improperly sought for the first time in the JNOV motion and



- now on appeal. In short, the Appellant is s¢eking a different directed verdict on
~ appeal Vis-é-vlis what was requested initially at trial. Significantly, the Appeliant;
does not argue on appeal that the trial court erred in- denying the directed verdict
_ motion‘as made at trial. There is, in fact, no argument in the JNOV motion or on
appeal that he was entitled to a directéd verdict oﬁ liability, including the issue of
proximate cause.’ Instead, the Appellant made a different motion at the INOV
stage. pertaiﬁing only to the breach of the standard of care, and that is not proper.
A JNOV motion is supposed to be nothing mofe that “a renewal of the directed
' V‘erd‘ict' motion.” RF T_Management, 732 S.E.2d at 171. The Appellant’s INOV
motion does not satisfy that requirement.

. At any rate, even when c;nsidering .‘ the merits as to the breach of the
standar:d of care alone and not liability as a whole, .the Appellant was not entitled to
a directed verdict as a matter of law. The evidence in the record, particularly when
viewed in a light most favorable to the Respondents as the non-moving parties,
supports the denial of a directed verdict on that limited issue. |

On appeal, the Appellant argues that Dr. Wilson made admissions that he

breached the applicable standard of care in two respects. The Appellant argues

- that Dr. Wilson admitted that the standard of care required an ENT to inform the

3 The Appellant now readilgf concedes that the jury “should only have been left to

~ consider the question of proximate cause and damages.” See, Appellant’s Opening Brief, p. 12.
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patient when cancer is on the differential diagilosis and that an MRI does not rule
out cancer.*

In evaluating the evidence to determine whether Dr. Wilson made such
| “admissions,” ii is importarit'to recognize that Dr. Wilson readily conceded that he
had no meinory of the Appellant and the care provided to him. (R. 300). As a
- result, he was relying solely on his meciical records in testifying. He had no
indepenaent recollection of the Appéllant. In ailswering questions, Dr. Wilson
repeatedly indicated that he pould only testify what was stated in his records. (R.
335) (“I can snly go by my records. I don’t have any other independent
recollection”); (R. 336) (“I have to go by my record”); (R. 338) (“I have to go V\'/ith
- what the chart says”); (R. -341) (“I am going by the chart because I don’t have an
independent recollection of Mr. Miller’s visit”).

. On cross-examination, Dr. Wilson agreed that the standard of care typically
requires an ENT to inform the patieni that cancei is on the differential diagnosis.
(R. 337-338). But contrary to the Appellant’s reading of the trial testimony, Dr.
Wilson did not make an admission that he breached tiie standard of care. The

quéstion on the standard of care, when initially posed, was not specifically limited

to the facts presented in this case, nor did the question indicate when the patient

4 In his directed verdict motion at trial, the Appellant also argued that “the failure to
perform a biopsy to rule out cancer was a clear violation of the standard of care.” (R. 454). That
~ basis for a directed verdict, while raised also in the JNOV motion, has now been abandoned on

appeal.

11



- should be informed that cancer is on the differential diagnosis. When Dr. Wilson
was posed with the question ‘in relation to the actual facts of the case, he
vehemently denied that the standard of care was breached.:

Q.  So based on the medical evidence we have in this
trial, you would have deviated from the medical
standard of care because you did not inform him
‘that cancer was on the differential diagnosis, true?

A. I disagree with that because at the end of -- when
we finished -- this was what I would call an acute
‘problem, acute meaning reversible. If 1 still
thought that he had something there or if he still
thought he had something there -- we both agreed
that his throat was feeling better and there was
nothing there that either of us could see or palpate.
So I don’t think you want to be scaring every
patient that comes in, yes, you could have cancer.
You want to do what I've described, take their
history, do an exam, order tests judiciously, make
an impression and plan, follow that. And if it goes
away just as quick as it came, then I think the
better plan is to have the patient follow up as the
situation demands. E

Q. Based upon the medical evidence that we have in

- this trial, which is your chart, and based upon what

you say the standard of care requires, we know that

you did not meet the standard of care relative to

Mr. Miller because you did not inform him that
cancer was on the differential diagnosis, true?

A.  Idisagree with that. ....
(R. 338-339). This testimony does not constitute an admission by Dr. Wilson that

he breached the standard of care.

12



Thereafter, while still on cross-examination, Dr. Wilson was asked whether
the standard of care required an ENT to inform his patient that an MRI does not
- rule out cancer. Dr. Wilson responded, “I’ll say yes to that.” (R. 340). Again, the
question was posed in a general sense, was not specifically limited to the facts
presented in this case, and did not indicate when the patient should be so informed.
As with the previous alleged “admission,” when Dr. Wilson was posed with the

A :
question in relation to the actual facts of the case, he vehemently denied that the
standard of care was breached:
Q.  So based on the medical evidence we have in this
trial in this case, in this day, you deviated, you fell
below the standard of care because you did not
inform him that the MRI did not rule out cancer,
isn’t that the case, Doctor?
A. I would not agree with that statement. Again, the
standard of care is what a reasonably trained
physician would do with a similar patient under
similar circumstances. And this lesion went away
as quick as it came, in a period of weeks.
(R. 341). Accordingly, this testimony does not constitute an admission by Dr.
Wilson that he breached the standard of care.

Importantly, with respect to both of the alleged “admissions,” the testimony

quoted in the Appellant’s opening brief was incomplete. The specific testimony as

| cited above was not quoted, let alone even mentioned, by the Appellant in his brief.

In both instances, when Dr. Wilson was asked regarding a breach of the standard

13



of care specifically with respect to the facts of this case, he clearly denied any such
breach. Thus, the Appellant’s attempt to characterize Dr. Wilson’s testimony as
admissions is misleading énd inaccurate. Certainly, when such evidence --
in¢luding all of Dr. Wilson’s testimony -- is considered, particularly in a light most
favorable to the Resi)ondents as the non-moving parties, that evidence does not
allow for a directed verdict as to any breach of the standard of care. The trial court
- did not err in dénying the dir_ected. verdict and JNOV motions.

This is especially obvious when three additional points are considered in the
analysis. As discussed above, this case is unique in that Dr. Wilson has no
independent rgcollection of the Appellant, his care for the patient, and more
important.ly, his discussions with the patient. Dr Wilson was only able to admit or
deny what was actually written in his medical chart. Simply because Dr. Wilsdn
acknowledged that a certain discussion with the Appellant was not described in his |
~ medical chart does not confirm as a matter of law that the discussion did not take
place. The Appellant bore the burden of proof to éhow a breach of the standard of
care. The jury could have easily concluded with its verdict that theAppellant did
not'sustain his burden of p.roof that no discussion of the ‘differential diagnosis

occurred or that an MRI will not rule out cancer. The Appellant’s own testimony

14



was at best vague and inconclusive on these points.> The .Appewllant, in fact,
t_esrtiﬁed that cancer was discussed at least during his third visit. (R. 192-193).
-Accordingly, there was not undispu‘te'd evidence that such discussions did or did
not occur, thereBy creating an issue of fact to be resolved by the jury.®

Second, in examining }whether the evidence supports a directed verdict as to
the breach of the standard of care, the expert medical testimony offeréd by Dr.
~ Joshua Hornig cannot be dis‘regardedf Dr. Hornig is a head and neck surgeon as |
well as an associate professor at the Medical University of South Carolina. (R.
357-359). He'is_ board-certified in otolaryngology head and .neck surgery. (R;: '

358). Dr. Hornig testified as follows: |

5 In the “Statement of Facts” section of his opening brief, the Appellant writes as

follows: “Respondent Wilson did not inform Appellant that an MRI would not rule out cancer
and a biopsy was the only test that could. Nor did he instruct Appellant that a biopsy was
needed, and cancer remained on his deferential [sic] diagnosis.” See, Appellant’s Opening Brief,
p. 4. The Appellant cites only to' page 170 of the Trial Transcript. (R. 195). The testimony on
page 170 does not support the Appellant’s description of such.

6 Even if the Appellant’s testimony was clear and uncontradicted on what he was

told by Dr. Wilson, as Appellant may be trying to suggest in the “Statement of Facts” section of
his opening brief (see footnote 5 above), that still does not render such evidence to be
- undisputed. In Black v. Hodge, 306 S.C. 196, 410 S.E.2d 595 (Ct. App. 1991), this Court held
that “[t]he fact that testimony is not contradicted does render it undisputed.” 410 S.E.2d at 595,
citing Terwilliger v. Marion, 222 S.C. 185, 72 S.E.2d 165 (1952). This Court further explained
that “[t]here remains the question of the inherent probability of the testimony and the credibility
of the witness or the interests of the witness in the results of the litigation. If there is anything
tending to create distrust in his or her truthfulness, the question must be left to the jury.” Id.
(Citation omitted). In the case at bar, there is certainly a basis for the jury to question the
accuracy of the Appellant’s testimony. In addition to him having a pecuniary interest in the
litigation, the Appellant’s memory of his three visits to Dr. Wilson and other aspects of his care
were challenged several times in his testimony. (R. 226-230). Consequently, there is no basis in
~ the record for the Court to treat any of the Appellant’s testimony as undisputed.

15



Q. Do you have an opinion to a reasonable degree of
medical certainty whether or not Dr. Wilson
deviated from the appropriate standard of care in
his care and treatment of Mr. Miller?

A.  Ithink Dr. Wilson did everything that was required
of him. He examined the patient multiple times.
He took a history, followed up with prudent
testing, followed up, saw the patient again. All
those tests came back negative. And there’s really
nothing else for him to do except for tell him to

come back and see him if there’s any further
problems in the future. '

Q. Having given me that answer,/ do you have an

opinion whether or not Dr. Wilson deviated from

the appropriate standard of care?
A. Absolutgly not.
(R. 412-413). Later, on Cross examination, Dr. Hornig was questioned specifically
about thé standard of care relative to fhe two poiﬁts raised on appeal. Dr. Hornig
testified that the standard of care does not require an ENT to initially advise a
_patient of every part of a differential diagnosis, including cancer. Dr. Hornig also
opined that the standard of care did not require an ENT to inform tfle patient that |
~an MRI does not rule out cancer. (R 441—44_4). Thus, the recordincludes

substantial expert medical evidence that the standard of care was not breached by

Dr. Wilson. At the very least, Dr. Hornig’s testimony also demonstrates an issue

16



of fact in dispute as to what the standard of care required, which again was
appropriate for the jury to defermine.7

Third and ‘ﬁnally, the Appellant has failed to address that there was an
: undeflying issue of fact in dispute as to whether the Appellant even had cancer in
hlS tonsil in March and April 2013, when he was seen by Dr. Wilson. The jury
~ heard evidénce from Dr. Hornig as follows: |

Q. Do you have an opinion to a reasonable degree of
medical certainty that there’s any relationship to

! The Appellant’s reliance on the case of Sims v. Hall, 357 S.C. 288,_592 S.E.2d
315 (Ct. App. 2003), is misplaced. In Sims, which is a legal malpractice case, this Court
determined that expert testimony as to the applicable standard of care was not needed where the
defendant attorney admitted to the standard of care in a legal memorandum filed with the court.
~ In the present case, unlike in Sims, the issue of the standard of care was addressed by expert
witnesses and was clearly in dispute given all of the evidence in the record. As mentioned, Dr.
Hornig testified that the standard of care does not require an ENT to initially advise a patient of
every part of a differential diagnosis, including cancer, or that an MRI does not rule out cancer.
(R.441-444). -Dr. Wilson’s testimony as to the standard of care was stated in general terms and
without specific consideration of the facts of this case as well as when certain information needs
" to be-conveyed to the patient. At any rate, the Appellant’s counsel clearly did not consider Dr.
Wilson’s testimony as to the standard of care to be admissions at trial. Otherwise, his own
counsel would not have raised the issues on cross-examination with Dr. Hornig. In other words,
it was the Appellant’s own counsel who, through his cross-examination, admitted the opinions of
Dr. Hornig that the standard of care does not require an ENT to initially advise a patient of every
- part of a differential diagnosis or that an MRI does not rule out cancer. Dr. Hornig had not
specifically addressed those points in his direct examination. So, if the Appellant really
considered Dr. Wilson’s testimony to be admissions, it makes no sense for his able counsel to
have asked Dr. Honig his opinions as to what the standard of care required and, in essence, create
an issue of fact in dispute.

Additionally, along those same lines, it is worth noting that none of the Appellant’s own
medical expert witnesses addressed the alleged deviations of the standard of care (as raised on
appeal) in his case-in-chief. The Appellant’s focus at trial was an alleged breach of the standard
of care by Dr. Wilson’s failure to order a biopsy. See, Appellant’s Opening Brief, p. 2 (in the
“Statement of the Case,” the Appellant describes the Complaint as “alleging his Stage IV Cancer
- developed as a result of Respondents’ failure to order the necessary test to rule out cancer”). But
that issue has now been abandoned on appeal.
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that cancer and the spot that was observed by Dr.
Wilson in 20137

A.  Ithink it’s very unclear that they’re related.

And why is that?
A.  Because the spot that Dr. Wilson looked at

- resolved over time. There’s no MRI evidence that

there was a mass or growth there. And then after

that, there’s multiple qualified personnel who

looked at Mr. Miller and did not see anything

there. So I think it’s very unlikely that these two

lesions are related.
(R. 396). Dr. Hornig later Conﬁrmed his opinion that “it’s more likely than not
[Appellant] did not have cancer in March of 2013.” (R. 412). Based on that
testimony, it is very likely that the jury concluded that the Appellant did not have
cancer when he was treated by Dr. Wilson in 2013, and on that basis, Dr. Wilson
was not negligent in his treatment of the Appellant, as the jury states in its verdict.

In sum, the trial court was correct in submitting the question of liability,
including the breach of the standard of care, to the jury. There is substantial
~evidence in the record to Suppbrt the jury’s verdict that Dr. Wilson was not
negligent in his treatment of the Appellant. The trial court was therefore correct in

- denying the Appellant’s directed verdict and INOV motions. Those rulings should

be affirmed on appeal.
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CONCLUSION

Based on the foregoing discussion and analysis, the Respondents ENT &
Face, P.A. and Brian Wilson, M.D. respectfully request that this Court affirm the
rulings of Circuit Court Judge Daniel D. Hall on the directed verdict and JNOV

motions and also affirm the jury’s verdict in favor of the Respondents.

Respectfully submitted,

LINDEMANN, DAVIS & HUGHES, PA

BY: % /j' ’_“'

ANDREW F.LINDEMANN - = #13030
5 Calendar Court, Suite 202
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Columbia, South Carolina 29260
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(843) 815-7121
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- March 17, 2020
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