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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Trident Medical Center, LLC d/b/a Docket No.: 18-ALJ-07-0100-CC
Trident Medical Center, '
Petitioner,
. PETITIONER’S PREHEARING
vs. STATEMENT

)
)
)
)
)
)
) )
South Carolina Department of Health )
and Environmental Control and Medical )
University Hospitdl Authority d/b/a )
MUSC Radiation Therapy Center — )
Berkeley County, )
)
)

Respondents.

{ - .
Pursuant to the Court’s Order, dated April 12, 2018, Petitioner Trident Medical Centet,

LLC, d/b/a Trident Medical Center (“Trident™), by and through its undersigned counsel, hereby

submits-the following Prehéaring Statement:

1. The natur(; of this proceeding.

This proceeding arises from the South Carolina Depaﬂment of Health and Environmental
Conﬁol’s (“Departr‘nent”) November 22, 2017 decision to grant a Certificate of Need (“CON”) to
Respondent Medical University Hospital Authority d/b/a MUSC Radiation Therapy Center —
Berkeley County (“MUSC”) for the expansion of radiation therapy services through the addition
of a sixth linear accelerator at a total project cost of $9,804,548'(“Pr0posed Project” or “MUSC’s
Proposed Project”) and the Department Board’s January 31, 2018 decision not to conduct a final
review conference on the matter, thereby rendering the Department staff’s decision the final

agency decision.

‘PPAB 4226693v1
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2. Statutory provisi‘on(s) conferring subject matter jurisdiction on the Court
and other ﬁpplicable statutes and regulations.
The Court has jurisdiction over this matter under S.C. Const. Art. I, § 22; S.C. Code Ann.
© §§ 1-23-320, 1-23-600(B), 44-1-60(F) and 44-7-210(D); S.C. Code Ann. Regs. 61-15; and Rule
11 RPALC. In addition to the general laws and regulations of the State of South Carolina, this -
case is governed by the State Certification of Need and Health Facility Licensure Act (S.C. Code
Ann. §§ 44-7-110 ef seq.) (“CON Act”);.the regulations ‘promulgated thereunder (S.C. Code
“'Ann. Regs. 61-15) (“CON Regulations”); and the South Carolina Health Plan, enacted August
13, 2015 (“State Health Plan™).
. 3. The issues to be presented for determination, including any claims or
defenses expected to be raised.
Reserving the right to present any issue raised or considered below, and to address any
issue that may arise during discovery, Trident alleges that the Department erred in concluding
_ that MUSC’s CON application and the CON application filed by Roper St. Francis Hospital —
Berkeley, Inc. (“Roper”) for the establishment of radiation therapy services with the addition of a
Varian True Beam LINAC at a total project cost of $11,608,014 (“Roper’s Proposed Project”)
were nét-“competing applications” pursuant to the CON Act and the CON Regulations. See S.C.
" Code Ann. § 44-7-130(5). See also S.C. Code Ann. Regs. 61-15, § 103.6. .Trident further
alleges that the department erred in its decision to approve both MUSC’s Proposed Project and
Roper’s Proposed Project as there is no need for additional linear accelerator services in the
service area and neither project complies with thé State Health Plan, the CON Act, or the CON
Regulations. See S.C. Code Ann. § 44-7-210(B). See also S.C. Code Ann. Regs. /61-15, §307.2

Therefore, the Departinent’s decision to approve MUSC’s Proposed Project must be overturned
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as arbitrary, c\aprici’ous, and affected by other error of law and fact, and MUSC’s CON
application must be denied. !

, 4, The action requested of the Court' and a detailed statement of the law,
including statutory ;md/or case ,citati'()n's, that support the action requested.
Reserving its right to amend tﬁis Prehearing Statement to address‘ additional issues and defenses
raised during discovery, Trident requests that the Court reverse the Department’s Decision to
grant MUSC a CON for MUSC’s Proposed Project as arbitrary, capricious and affected by other
error of law and fact because MUSC’s CON application failed to comply with the standards and
criteria of the State Health Plan, the goals and purposes of the CON Act, and the applicable
proj ectvreview criteria set forth in the CON Regulations. /d.

5. A brief summary of the facts to be presentéd at the hearing.

PROCEDURAL BACKGRQUND

On May 22, 2017, MUSC submitted its CON application for its Proposed Project. On
June 7, 2017, Trident provided notice to the Department of its: status as an affected person and its
opposition to MUSC’s Proposed Project. The application was deemed complete by letter from
the Department, dated July 10, 2017, and publication in the South Carolina State Register, dated
June 23, 2017. On July 6, 2017, Roper submitted a CON application for Roper’s Proposed
Project. Roper’s Proposed Project was deemed complete on August 23, 2017 and notice was
published in the South Carolina State Register, "dated August 25, 2017. Trident notified the
Department of its status as an- affected person and its opposition to Roper’s Proposed Project by
letter dated September 8, 2017, The Department held a project review meeting on both MUSC’s

and Roper’s Proposed Projects on.Septgrﬁber 20, 2017, and all parties participated.

L In the contested case docketed as 18-ALJ-07-099-CC, Trident challenges the Department’s decision to approve
Roper’s Proposed Project and requests that the Court overturn the Department’s decision in that matter as arbitrary,
capricious, and affected by other error of law or fact and deny Roper’s CON application.

3
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On October 4, 2017, Trident’s health care planning consultant, Sullivan Consulting
Group, Tnc., submitted written comments responding to MUSC’s and Roper’s arguments as
presented at the project review meeting. On November 22, 2017, the Department issued letters

approving MUSC’s Proposed Project and Roper’s Proposed Project. On December 15, 2017,

Trident timely requested that the Department Board conduct a final review conference(s) with
regard to both projects. By letters dated January 31, 2018, the Department Board declined to
conduct a final review conference on either project, thereby rendering the Department’s
decisions the final agency decisions. Trident filed its Petition for Administrative i{eview and
Contested Case Hearing regarding MUSC’s Proposed Project on March 1,2018. Trident also
filed a Petition for Administrative Review and Contested Case Hearing regarding Roper’s
Proposed Project, which is docketed as case number 18-ALJ-O7-0‘099-CC;

FACTUAL BACKGROUND

i Competing Applications

The CON Regulations define competing applicants as

tiwo or more persons and/or health care facilities as defined in this regulation who

apply for Certificates of Need to provide similar services and/or facilities in the

same service area and whose applications if approved would exceed the need for

this facility or service. An application shall be considered competing if it is

received by the Department no later than fifteen (15) calendar days after a Notice

of Affected Persons is published in the State Register for one or more applications

for similar services and/or facilities in the same service area. . ..
S.C. Code Ann, Regs. 61-15, § 103.6. See also S.C. Code Ann. § 44-7-130(5). There is no need
for an additional linear accelerator in the service area and certairily no need for two additional
linear accelerators. Roper’s CON application was filed within the regulatory time frame to be

considered a competing application; yet, the Department inexplicably concluded that MUSC’s

and Roper’s CON applications were not competing.
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Because the applications, in fact, were competing, the Department could approve only the
one that most fully complied with the requirements, goals, and purposes of the CON Act, the
standards and criteria set forth in the State Health Plan, and the applicable project review criteria
set forth in the CON Regulations. S.C. Code Ann. § 44-7-210(B). See also S.C. Codé Ann.
Regs. 61-15, § 307.2. Neither MUSC’s nor Roper’s CON application complies with the State
Health Plan, the CON Act, or the CON Regulations; therefore, the decisions to approve MUSC’s
Proposed Project and Roper’s Proposed Project must be overturned.

'i ii. Community Need

There is no community need for additional radiation therapy services in the Berkeley,
Charleston, Colleton, and Dorchester Counties service area. Trident has ample capacity to meet
the needs of service area residents. Trident currently operates only two of its three lirllca:r"
accelerators due to low utilization volume. In 2016, Trident’s utilization was only 63.2%.
Utilization of radiation therapy treatment for all providers has remained flat between the years of
2013 and 2016. While the service area has seen a slight increase in the number of cancer
patients being served (approximately 12.5% between 2013 and 2016), there was no
corresponding increase in the number radiation therapy treatments. Newer treatment protocols,
higher intensity treatments per patient, and improved technology for more precise targetiné of
tumors has reduced the number of radiation therapy treatments required for many cancer
patients. In fact, MUSC upgraded its equi\pment in recent years, allowing it to treat patients
more efficiently. As a result, MUSC’s utilization remained relatively ﬂ>at between 2013 and 2016
and actually decreased slightly between 2015 and 20.1‘6.

MUSC failed to demonstrate any institutional need for an additional linear accelerator.
MUSC presented no evidence that its patients experienced delays in receiving treatment or that it

needed to extend its hours to accommodate paﬁent volume. To the extent that MUSC is
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experiencing any capacity constraints, Trident has ample capacity to meet those needs. Trident

- is approximately 15 minutes from the site of MUSC’s Proposed. Project. MUSC could refer

- patients to Trident for treatment, allowing patients residing in Berkeley and Dorchester Counties

to be treated closer to home. Referral to Trident would address any concerns MUSC physicians
have with regard to patients traveling long distances, which is one reason large cancer centers
often refer patients to local providers after an initial diagnosis and the establishment of a
treatment plan.

In sum, tilere is no community need. for additional radiation therapy services in the

service area, and to the extent that MUSC has an institutional need due to capacity constraints,

those issues can be addressed without expending $9 million dollars on a project that will

- substantially adversely impact other area providers, most particularly Trident.

iii, Distribution (Accessibility)

Because there-is no need for additional radiation therapy. services in the service area, the
Proposed Project does nothing to increase accessibility to services, including accessibility to
services for the médically underserved. The Proposed Project is, in fact;, an unnecessary
duplication of services. Residents in the service area have more options for radiation therapy
treatment than almost all other service areas in the State.

MUSC defined its servicé area as Berkeley and Dorchester Counties and portions of
North Charleston. However, southern Berkeley Cqunty residents are closer to MUSC’s Mount
Pleasant location. Thus, the location of MUSC’s Propo_sed Projec"c will do nothing to incréase
accessibility to services fof those residents.

Locating not one, but two, édditio’nal linear accelerators in a service area with no need at

a combined project cost of approximately $20 million dollars does nothing to increase
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accessibility to services, is an unnecessary duplication of services, does not contain costs, and
represents regressive health planning.

iv. Financial Feasibility

‘ Because there is no community need for additional radiat.ion therapy services in the
service area, MUSC’s ability to meet its utilization projections is questionable. Because its
utilization projections are suspect, the Proposed Project may not be financially feasible.
Moreover, MUSC has in progress or in development, approximately $800 million in CON
related projects, and given MUSC’s recent financial reports, it is questionable whether MUSC
can adequately fund the myriad projects that are in development but not yet in the construction
phase.

V. Adverse Impact

' The operation of two new linear accelerators in a service area with no need will
substantially adversely impact other area providers, and Trident will be the most heavily
impacted. Trident ceased operating one of its three linear accelcrat;)rs due to low utilization.
Trident operated at only 63% of capacity in 2016 when using the Department’s treatment
thresholds. There has been no growth in radiation therapy utilization in the service area for
several years, and there is no credible evidence that the trend will reverse. In facf, the evidence
in&icates that radiation therapy volumes are stabilizing, if not declining.

At the project review mieeting, MUSC addressed the number of patients traveling from
Berkeley and Dorchester Counties. However, there is no evidence that MUSC will redirect these
patients to its new facility. In all likelihood, these patients are traveling to the Hollings Cancer
Center because of its specialized services and will continue to do so. In reality, MUSC will

compete with Trident for patients, redirecting market share from Trident and exacerbating
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Trident’s already low utilization rates. This adverse impact will be compounded by the addition
of another unneeded linear accelerator at Roper.

6. A summary of any motions expected to be raised at the hearing and the
appropriate authority for the motion.

Pursuant to Rule 19.D of the RPALC, Trident expectsv to file a Motion to Consolidate this
matter with the contested case challenging MUSC’s Proposed Project, docketed as case number
18-ALJ-07-0099-CC. Trident will evaluate the nevcessity for other motions at the completion of
discovery, and it reserves the right to raise any motions necessdry prior to or at the hearing in this
matter.

7. A list of proposed witnesses and exhibits.

Reserving its right to supplement this list at any time, and to.call any witnesses listed by
any party to the proceeding, as well as any witnesses that may become known to the parties
during the discovery process or as the case develops, Trident identifies thg: following persons or
category of witness as potential witnesses at the hearing in this matter:

1. Maggie Parham Murdock, Esquire
Director, Certificate of Need Program

South Carolina Department of Health and Env1ronmental Control

2. " Daniel Sullivan
Sullivan Consulting Group

3. Patrick J. Cawley, MD
Chief Executive Officer and Vice President for Health Affairs
Medical University of South Carolina /

4, David S. Levitt
Levitt Healthcare Affiliates

5. Sara Bacik, MHA

Chief Strategy and Business Development Officer
Medical University of South Carolina
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6. John L. Cooper

Accountant

Medical University of South Carolina
7. Todd Gallati

Chief Executive Officer

Trident Medical Center

8. TMC Radiation Oncologists to be named
- Trident Medical Center

Reserving its right to utilize and introduce as evidence any documents identified by any
party to the proceeding and to introduce documents gathered during the discovery period, Trident
identifies the following as potential exhibits at the trial of this matter:

1. The Department’s Record for MUSC’s Proposed Project and Roper’s
Proposed Project.

2. The South Carolina Health Plan, enacted August 13, 2015.

3, Any other relevant documents, data/information or materials produced
during discovery by any party or non-party. :

8.  Whether diséovery is nécessary and, if so, a proposed schedule.

Trident believes discovery, consistent with the param;eters set forth in S.C. Code Ann §
44-7-210(F), is necessary and sufficient.

9. The estimated length of the hearing.‘
Trident anticipates that the hearing in this matter will take 7 to 10 business days..

10.  Any dates in the next 120 days when you will not be available for a hearing.

The undersigned will not be available June 21 —29 (CLE Meetings); July 18 ~27"(ALC
Trial — Judge Funderburk); August 3 — 10" (Family vacation alreaciy planned); and August 20 —
September 7" (ALC Trial — Judge Durden). The undersigned will also likely be in an ALC trial
in November 2018 as well. The undersigned request that the Court permit the parties to develop

a consent scheduling order to be approved by the Court.
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11.  An email address where you can be reached.

willthomas(@parkerpoe.com
‘waltcartin@parkerpoe.com

with a copy to: vickilynnmitchell@parkerpoe.com
colleenquillen@parkerpoe.com

Respectfully Submitted,

e

William R. Thomas, SC Bar #16348

) Walter H. Cartin, SC Bar #78405
PARKER POE ADAMS & BERNSTEIN LLP
-1221 Main Street, Suite 1100 (29201)
Post Office Box 1509
Columbia, SC 29202
Telephone:  (803) 255-8000
Facsimile: (803) 255-8017
willthomas@parkerpoe.com
waltcartin@parkerpoe.com

Attorneys for Petitioner
Trident Medical Center, LLC, d/b/a
Trident Medical Center
Columbia, South Carolina
May 2, 2018

i
|
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on May 2, 2018, she ‘caused to be served the

foregoing PETITIONER’S PREHEARING STATEMENT on all parties of record by hand delivering a

copy of the same addressed as follows:

Columbia, South Carolina

Ashley C. Biggers, Esquire

Vito Wicevic, Esquire

Scuth Carolina Department of Health and Environmental Control
2600 Bull Street :

Columbia, SC 29201

Daniel J. Westbrook, Esquire

Travis Dayhuff, Esquire

Nelson Mullins Riley & Scarborough, LLP
1320 Main Street, Suite 1700 (29201)

PO Box 11070

Columbia, SC 29211

Ralph W. Barbier, Esquire

Nexsen Pruet

1230 Main Street, 7% Floor (29201)
PO Box 2426

Columbia, SC 29202

(adpean
o
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT

Trident Medical Center, LLC, d/b/a Trident
Medical Center,

Petitioner,

VS.

South Carolina Department of Health and
Environmental Control and Medical
University Hospital Authority d/b/a MUSC
Radiation Therapy Center-Berkeley Center,

Respondents.

Civil Action No. 18-ALJ-07-0100-CC

)

)

)

) :

) MEDICAL UNIVERSITY HOSPITAL
) AUTHORITY D/B/A MUSC

) RADIATION THERAPY CENTER-
) BERKELEY CENTER’S

) PREHEARING STATEMENT

)

)

)

)

)

Respondent Medical University Hospital Authority d/b/a MUSC Radiation Therapy

Center-Berkeley Center (“MUSC”) submits the following Prehearing Statement, reserving its right

to amend and supplement as necessary.

1. The nature of this proceeding

This is a contested case arising from a decision of the South Carolina Department of Health

and Environmental Control (“DHEC”) to approve MUSC’s Certificate of Need (“CON”)

application for the expansion of radiation therapy services by adding a sixth linear accelerator. On

May 22,2017, MUSC submitted its application to DHEC, who approved it on November 22,2017.

On March 1, 2018, after the DHEC Board had declined further review, Petitioner filed this

contested case.

2. The statutory provisions conferring subject matter lurlsdlctlon to the agency

and other applicable statutes and regulations

s S.C.Code Ann. § 1-23-320

e S.C.Code Ann. § 1-23-600
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S.C. Code Ann. § 44-1-30
S.C. Code Ann. § 44-7-110, et seq. (the “CON Act”)

24A S.C. Code Ann. Reg: 61-15

"The issues to be presented for determination, including any claims or defenses

expected to be raised

The issues to be determined include the following:

. a)

b)

Whether DHEC correctly found that MUSC’s application complies with all
relevant standards in the 2015 South Carolina Health Plan (the “Plan”) and relevant
project review criteria in section 802 of DHEC Regulation 61-15.

Whether DHEC correctly detérmined that MUSC’s application is not competing,
as defined in Regulation 61-15 § 103(6), with the application submitted by Roper
St. Francis-Berkeley, Inc. (“Roper”) that is the subject of Contested Case 18-ALJ-
07-0099-CC.

If the Court should find the MUSC and Roper applications to be competing, which
application more fully complies with the requirements, goals, and purposes of the
CON program, the Plan, project review criteria, and any applicable DHEC
regulations.

The action requested of the Cou‘rt and a detailed statement of the law that
supports the requested action, including statutory and/or case citations

MUSC respectfully requests that the Court approve its application and order DHEC to issue

the requested CON. This request action is supported by application and consideration of the

applicable standards in the Plan and the relevant project review criteria in section 802 of DHEC

Regulation 61-15.

5.

A brief summary of the facts to be presented at the hearing

MUSC will present documentary evidence, as well as testimony by face and expert

witnesses, that its application complies with all relevant Plan standards and project review criteria.

More specifically, MUSC will demonstrate that:

a)

Due to ¢oritinued population growth and capacity constraints at its facilities, MUSC
proposes to develop a radiation therapy facility in Berkeley County.
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b)

Y

h)

The project scope includes adding a sixth linear accelerator to a freestanding
medical office building. In addition, MUSC will add a CT scanner, treatment
planning space, exam rooms, anid support space.

The total cost of the project will be approximately $9.8 million.

The project will benefit residents of the service area by improving access to
radiation therapy services.

MUSC has operated for two consecutive years at a utilization rate of over 80% of
its capacity.

If approved, MUSC’s radiation therapy facility will perform.at 50% of capacity
within three years of initiation of services without reducirig utilization of existing
providers below 80% of their capacity. '

Approval of both MUSC’s and Roper’s applications would not exceed the need for
radiation therapy services in the area. Therefore, DHEC correctly determined that
these applications are not competing.

Should the Court find that MUSC’s and Roper’s applications are competing,
MUSC’s more fully complies with the requirements, goals; and purposes of the
CON program, the Plan, project review criteria, and any applicable regulations.

A summary of any motions expected to be raised at the hearing and the
appropriate authority underlying the motion

At this time, MUSC is not aware of any motions it will make at or before the hearing.

7.

A list of proposed witnesses and exhibits

MUSC expeécts to call:

David Carroll
Patrick J. Cawley, MD
David S. Levitt

David Mahvi, MD

MUSC reserves the right to supplement this list.

MUSC will submit the DHEC Record into evidence as an exhibit, but has not yet

determined what other exhibits-it may offer into evidence.
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8. A statement regarding the necessity for discovery, if any

MUSC believes discovery consistent with the South Carolina Rules of Civil Procedure and
S.C. Code § 44-7-210(F) is necessary.

9. The estinated.length of the hearing

'MUSC estimates the hearing will last 5-7 days.

10, Any dates in the next one hundred twenty (120) days when you will not be
available for a hearing

MUSC will work with the other parties to develop a proposed. Scheduling Order for the
Court’s consideration.

11. An email address where you can be reached

Daniel J. Westbrook: dan.westbrook@nelsonmullins.com
Travis Dayhuff: travis.dayhuff@nelsonmullins.com

Lacy Lee: lacy.lee@nelsonmullins.com

(SIGNATURE BLOCK ON FOLLOWING PAGE)
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NELSON MULLINS RILEY & SCARBOROUGH LLP

A Ay —

DanikyJ . Viestbrook

SC Bar No. 012939 |
E-Mail: dan.westbrook@nelsonmullins.com
Travis Dayhuff

SC:Bar No. 015916

E-Mail; travis.dayhuff@nelsonmullins.com
LacyR. Lee '

SC Bar No. 100671

E-Mail: lacy.lee@nelsonmullins.com

1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Medical University Hospital Authority d/b/a
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Trident Medical Center, LLC, d/b/a Trident )
Medical Center, ) DOCKET NO. 18-ALJ-07-0100-CC
)
Petitioner, )
vS. )
) SOUTH CAROLINA DEPARTMENT
South Carolina Depéartment of Health and ) OF HEALTH AND
Environmental Control and Medical ) ENVIRONMENTAL CONTROL’S
University Hospital Authority, d/b/a MUSC ) PREHEARING STATEMENT
Radiation Therapy Center — Berkeley County, )
)
)
)

Respondents.

Purs_uant to the Order for Prehearing Statements issued by the South Carolina Administrative
. Law Court (“Court”) on April 12, 2018, Respondent South Carolina Department of Health and
Environmental Control (“Department”), by and through its undersigned counsel, hereby submits the

following prehearing statement.

1. The nature of thjs broceeding:

This 1na&er is before the Court pursuant to a request for a contested case hearing filed by
Petitioner Trident Medical Center, LLC, d/b/a Trident Medical Center (“Trident”); challénging the
Department’s grant éf the Certificate of Need (f‘CON"’) application of Respondent Medical
University Hospital Authority, d/b/a MUSC Radiation Therapy‘ Center — Berkeley County
(“*MUSC”), for the expansion of radiation therapy services by the addition of a sixth linear
accelerator, at a total prdject cost of $9,804,548.

2. Statutory provisions(s) conferring subject matter jurisdiction on the Court and other
applicable statutes and regulations;

The statutory provisions conferring subject imatter jurisdiction to the Court include S.C. Code

Ann. §§ 1-23-600(A), 44-1-60(G), and 44-7-210(E).
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Other applicable statutes and regulations include the State Certification of Need and Health

Facility Licensure Act (“the CON Act”), S.C. Code Ann. §§ 44-7-110, et seq., and Certification of

Need for Health Facilities and Services (“the CON Regulation™), S.C. Code Ann. Regs. 61-15.

3.

-The issues to be presented for determination, including any claims or defenses expected
to be raised:

The issues to be presented for determination are:

Whether the Department properly found MUSC’s CON application and the CON application
submitted by Roper St. Francis Hospital — Berkeley, Inc., d/b/a Roper St. Francis Hospital —
Berkeley (“Roper”), whichi is the subject of another contested case with Docket No. 18-ALJ-
07-0099-CC, were not “competing applicants” as defined by S.C. Code Ann. § 44-7-130(5)
and S.C. Code Ann. Regs. 61-15 § 103(6);

Whether the Department properly found MUSC’s CON apphcatlon comphes with the South
Carolina Health Plan enacted August 13, 2015 (*Plan”); and

Whether the Department properly found MUSC’s CON application complies with the
relevant project review criteria.

The action requested of the Court and a detailed statement of the law, including
statutory and/or case citations, that support the action requested:

The Department requests the Court uphold its decision to grant MUSC’s CON application.

MUSC and Roper do not meet the definition of “competing applicants™ as set forth at S.C. Code

Ann. § 44-7-130(5) and S.C. Code Ann. Regs. 61-15 § 103(6). MUSC’s CON application complies

with the standards for expansion of radiation therapi’ services contained in Chapter IX of the Plan.

MUSC’s CON application complies with the project review criteria of Community Need

Documentation (S.C. Code Ann. Regs. 61-15 § 802(2)); Distribution (Accessibility) (S.C. Code Ann.

Regs. 61-15 § 802(3)); Medically Underserved Groups (S.C. Code Ann. Regs. 61-15 § 802(31)); and

Financial Feasibility (S.C. Code Ann. Regs. 61-15 § 802(15)).

5.

A brief summary of the facts to be presented at the hearing:
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MUSC submitted a CON application to the Department on May 22, 2017, for expansion of
radiation therapy services and ‘the establishment of a new radiation therapy facility through the
addition of a sixth linear accelerator to be located in a freestanding medical office building in
Berkeley County, at a total project cost of $19,234,196. The Department published notice in the
June 23, 2017, State Register that the application had been deemed complete and the review cycle
had begun.

MUSC’s CON application was submitted under South Carolina Health Plan enacted August
13, 2015. The Department identified the following project review criteria as of most relative
importance to its review qf the CON application: Communify Need Documentation; Distribution
(Accessibility); Medically Underserved Groups; and Financial Feasibility..

Trident submitted notice to the Department that it we‘xs an affected person and opposed
MUSC’s application. On September 20, 2017, the Department conducted a joiﬁt project review
meeting, at which it considered presentations on MUSC’S CON application as well as a CON
application filed by Roper seeking to establish radiation therapy services at its new Berkeley County
hospital through the acquisition of a new linear accelerator. The partiesbsubmit_ted additional
comments to the Department following the project review meeting.

Based upon a review of all information contained in the record on the CON application,
including comments from affected persons, staff determined MUSC’s CON application was not a
“competing applicant” with Roper’s CON application, and that MUSC’s CON application complied
with the Plan and applicable project review criteria. Department staff issued a written decision
approving the application on November 22,2017.

Trident submitted a request for final review to the Board of Health and Environmental Control

‘(“Board”) foliowing issuance of staff’s decision. The Clerk of the Board mailed notice to the parties

3
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onJanuary 31, 201 8; that it declined to conduct a final review conference in this matter. Trident then
filed a request for a contested case hearing with the Court.

6. A summary of any motions expected to be raised at the hearing and the appropriate
authority for the motion:

The Department is not aware at this time of any motions it may raise at the hearing.
7. A list of proposed witnesses and exhibits:
The Department anticipates calling the following witnesses at the hearing:

Maggie Murdock, Director, CON Program
Louis Eubank, Chief, Bureau of Healthcare Planning and Construction

The Department anticipates it will provide as an exhibit a copy of its record on MUSC’s
CON application. The Department reserves its right to supplement ifs witness.and exhibit list as may
prove necessary.
8. . Whether discovery is necessary and, if so, a proposed schedule:

The Department anticipates discovery will be necessary as provided for in S.C. Code Ann. §
44-7-210(F) and SCALC Rule 21(B). The Department believes it would be; beneficial for the parties
to confer on a proposed consent scheduling order to submit to the Court for review and approval.
9, The estimatedvlength of the hearing:

The Department estimates the hearing may take five (5) days.

10.  Any dates in the next 120 days when you will not be available for a hearing:

June 25-29, 2018 |

July 23-27, 2018

August 20-31, 2018 -

September 3-7, 2018

The Department believes it would be beneficial for the parties to confer on a proposed consent

scheduling order, to include a proposed hearing date.
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11. An email address where you can be reached:

biggerac@dhec.sc.gov
wicevivm@dhec.sc.gov
decarlrd@dhec.sc.gov

May3,2018
Columbia, South Carolina

Respectfully submitted,

RN

Ashley C. Biggers, Es¢dire (SC Bar No.: 17225)
Vito M. Wicevic, Esquire (SC Bar No.: 100265)
South Carolina Department of Health and
Environmental Control

2600 Bull Street

Columbia, SC 29078

P: (803) 898-3350

F: (803) 898-3367

E-mail: biggerac@dhec.sc.gov

E-mail: wicevivm@dhec.sc.gov
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

" Trident Medical Center, LLC, d/b/a Docket No. 18-ALJ-07-0100-CC

Trident Medical Center,

)

)

. )

Petitioner, ) )
) TRIDENT MEDICAL CENTER, LLC’S
vs. ) MOTION FOR DIRECTED VERDICT

South Carclina Department of Health and ; A
Environmental Control, Medical University )
Hospital Authority, d/b/a MUSC Radiation )
)
)
)

Therapy Center — Berkeley County,

MEMORANDUM IN SUPPORT THEREOF '

Respondents.

Petitioner Trident Medica} Center, LLC, d/b/a Trident Medical >Cente’r (“Trident™), by and
through its undersigned counsel, hereby moves the Court pursuant to SCALC Rules 63 and 68
and Rule 50 (a), SCRCP, for an order dil‘ecting a verdict in Trident’s favor on the grounds that,
based on evidencé presented during diécovery and at trial of this matter, the Proposed Project of
the Respondent Medical University Hospital Auth'o_rity d/b/a MUSC Radiation Therapy Center —
Berkeley County (“MUHA”) constitutes .an unlawful joint venture aﬁmgement in viplation of
S.C. éonst. art. X, 11 and S.C.Code Ann. §59-123-60 and, therefore, MUHA'’s application for a
Certificate of Need (“CON™) to implement the project, as proposed, must be denied as a matter
of law.

Background

On May 22, 2017, MUHA applied to the Respondent Department of Health and
Environmental Control (“Department”) for a CON to establish a radiation therapy center to
include a linear accelerator; a CT scanner and exam rooms, offices, and other planning and

storage space (“Proposed Project”). According to its application, MUHA will be the licensee of

PPAB 4667527v3
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the radiatioﬁ therapy center and MUSC Health Cancer Care Network, LLC (“MUSC Nerork”)
will be the operator and managet of the facility. (DHEC Trial Ex. 1, pp. 3, 5-6).

Under the law, the “licensee” of a project isl the “legal entity who, or whose governing
body, has the ultimate responsibility and authority for the conduct of the facility or services; the
owner of the business.” S.C.Reg. 61-15, Sec. 202(8)(b). MUHA, the proposed licensee in this
case, is an agency of the State of South Carolina created under S.C.Code Ann. § 59-123-60(E).
As a state agency, MUHA receives appropriations from the General Assembly and is required to
»preparé and submit an annual budget to the General Assembly and the Governor for review.
(S.C.Cocie Ann. §59-123-60(E)(9) anid (11))."

Although MUHA is named as the licensee, the CON application indicates that operation
and management of the facility will be performed by MUSC Network. As described by Patrick
Cawley, M.D.,” in his deposition in this case:

Alliance and MUSC together form the Cancer Care Network, and that group

performs the operating and the consulting for other radiation therapy practices

that we own.

(Cawley Dep. 36: 4-7 (Exhibit A, attached hereto)). In actuality, according to its Operating
Agreement, which was revealed during discovery, MUSC Network is a for-profit Delaware
limited liability company owned 51% by Alliance Oncology, LLC (“Alliance Oncology™), a for-

profit Delaware company, and 49% by MUSC Strategic Ventures (“MSV”), a 501(c)(3) entity

¥ While Trident recognizes that MUHA has sources of funding other than the State, including revenues
from its clinical operations and grants and donations from third parties, it is beyond dispute that MUHA
receives regular appropriations from the General Assembly. See, e.g., Trident Ex. 16, p. 10 (discussing
MUHA’s receipt of a cumulative $35 million in state funiding for the planned Children’s Hospital).

2 Dy, Cawley is the Vice-Presiderit of Health Affairs for the Medical University of South Carolina, the
Executive Director of MUHA, and the Chief Executive Officer of MUSC Strategic Ventures.

PPAB 4667527v3 2

ROA_2000



affiliated with MUHA and the Medical University of South Carolina (“MUSC”).3 (Trident Trial
Ex. 14, Schedule I; Trident Trial Ex. 56).

The stated business purpose of MUSC Netwo'rk‘ is to “hold directly or through one or
more of the Operating Companies, ownership interests in Centers, to provide services for the
entire oncology service line'for the Centers and to carry on any and all activities necessary,
propet, convenient or advisable in connection therewith.” (Trident Trial Ex. 14, p. 7) “Center”
refers to “each oncology facility or program in which the Company has a direct or indirect
ownership interest...” (Trident Trial Ex. 14, p. 3). The Operating Agreement of MUSC
Network provides for capital contributions by the members, establishes a governing ‘board
composed of three Alliance Oncology designees and two MSV designees, and sets forth methods
for allocating the profits and losses of the business, such allocation being primarily in proportion
to the members’ ownership interests. As the majority partner, the for’-prdﬁt entity Alliance
~ Oncology stands to benefit from the venture in a proportionately greater amount than the non-
profit entity representing MUSC/MUHA. (Trident Trial Ex. 14, pp. 8-12).

M The MUSC afﬁliate partnering with Alliance Oncology in the MUSC Network joint
venture is MSV. Dr. Cawley describes MSV as a 501(c)(3) company that engages in
“predominantly joint ventures with for-profit companies that we otherwise couldn’t work with as
part of MUHA or MUSC.” (Cawley Dep. 37: 11-18 (Exhibit A, aftaéhed hereto)). At trial, Dr.

Cawley reiterated that MSV’s main function is to joint venture with other entities to support

3 The Operating Agreement names “MU SC Health” as a member of MUSC Network. As explained by Dr.
Cawley in his trial testimony, MUSC Health has since changed its name to “MUSC Strategic Ventures.”
(Partial Transcript of Hearing, Cawley Testimony, Tr. 9: 9.18(Exhibit B; attached hereto)).

4 Dr. Cawley’s understanding of MSV differs from MUSC’s public representation of MSV in its
organization chart as “being formed in 2015 to allow affiliation with tax exempt entities to support the
missions and progiams of The Medical University of South Carolina, UMA and MUHA.” (Trident Trial
Ex. 56)(Emphasis added). Consistent with Dr. Cawley’s description, MSV in this matter is partnering
with a for-profit entity (Alliance Oncology) to own another for-profit entity (MUSC Network).

PPAB 4667527v3 3
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MUSC. (Partial Transcript of Hearing, Cawley Testimony, Tr. 9: 1-8 (Exhibit B, attached
hereto)). |

As is apparent from MUHA’s CON application and documents subsequently revealed
during discovery, the radiation center in essence will be owned and operéte‘d by MUSC Network.
The CCN application contains documentatioﬁ, such as a Letter of' Intent to Lease the space
requiréd to house the project (DHEC Trial Ex. 1, pp. 53-48) and various quotes from vendors
for medical and office equipment (DHEC Trial Ex. 1, pp. 53-84; 85-93), all of which are
addressed to MUSC Network or Alliance Oﬁcology and not to MUHA. In response to the
requirement that the applicant prove financial feasibility, MUHA submitted a letter from Mr.
Gfeg Spurlock of Alliance Onéology, as the managing member of MUSC Network, indicating
that, depending on the interest rates available, the proposed project would be financed by an
affiliate of MUSC Network or by an external third party. (DHEC Trial Ex. 1, p. 160).

In his testimony at trial, Dr. Cawley acknowledged. that the joint venture with Alliance
Oncology began ‘because Alliance was a needed source of fmancihg for MUSC/MUHA’s
. radiation therapy projects. (Partial Transcript of Hearing, Cawley Testimony, Tr. 34: 1-15
(Exhibit B, attached hereto)). According to Dr. Cawley, for the Proposed Project at issue in this
case, Allignce Oncology will be the entity purchasing all of the equipment and other items going
into the.facility,» with the result that neither the a‘ssets nor debt liabilities associated with those
assets will ‘appear on MUHA balance sheets. (Partial Transcript of Hearing, Cawley
Testimony, Tr. 93: 1-18 (Exhibit B, attached hereto)).

Under the January 22, 2016, Network Management Agreement by and among Alliance
Oncology, MSV, and MUSC Network, Alliance Oncology agrees to (a) “assist” MUSC Network
in procuring and obtaining financing for all eéuipment and office space associatéed with a

particular facility site; (b) employ all administrative and technical personnel for each site; (c)
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provide marketing services related to each site; (d) provide billing and collection services to each
site, subject to the parties choice that the hospital entity at that site will perform stich services
itselfs and (e) provide, in its discretion, working capital advances (capped at $500,000 for each
advance) to MUSC Network to be repaid with interest. (Trident Trial Ex. 13, pp- 2-3).

The Network Management Agreement indicates that all of the services to be performe;i
for the sites will be in exchange for fair market value charges “which are expected to be based on
a percéntage of collections.” (Trident Trial Ex. 13, p. 1). The Network Management Agreement
additionally provides that each site shall pay a management fee to MUSC Network in the amount
of 5% of net revenues. (Trident Trial Ex. 1.3, p-1)

MSV agrees (a) to provide MUSC Network with the clinical standards developed by the
Hollings Cancer Centet and with the quality metrics to be met for each facility; and (b) to
provide telemedicine services to the sites. Finally, MSV and Alliance Oncology agree jointly to
(a) share personnel and costs related to information technology at the sites, with Alliance being
responsible for managing the services themselves; and (b) to establish a research database, with a
central Institutional Review Board and a tumor board; in order to support clirﬁcal trial
participation at all sites. (Trident Trial Ex. 13, pp. 2-3).

As is clear from the direct examination of Dr. Cawley at the hearing, MSV’s

responsibilities under the Network Management Agreement are in fact responsibilities that will -

be met by MUSC or MUHA. For example, Dr. Cawley testified that the quality assurance
functions which are the responsibility of MSV under the Network Management Agreement will
be performed by MUSC’s Clinical Standards Committee, that the telemedicine seryices which
are to be provid:ed‘by MSV will be provided by MUSC, and, finally, that MUSC will be involved
in the clinical trial research and tumor board functions agreed to by MSV. (Partial Transcript

of Hearing, Cawley Testimony, Tr. 38: 21-43: 19 (Exhibit B, attached hereto)).
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Authority of ALC to Review

In this Motion for Directed Verdict, Trident raises the issue whether MUHA’s Proposed

Project, as planned and submitted to the Department for approval, constitutes a joint venture that *

violates S.C. Const. art. X, § 11 as well as MUHA’s enabling legislation. If the answer to this
question is yes, as Tridenf contends, then, as a matter of law, the Department’s decision to
approve MUHA’s CON application must be reversed.

The. constitutional challenge raised by Trident is to the joint venture arrangement
proposed by MUHA and does not require the Court to determine the constitutionality of any
statute or law. Thus, this issue is properly before the Administrative Law Court -(“ALC”) and,
indeed, must be raised and ruled on by the ALC in order to preserve it. In Travelscape, LLC v.
S.C. Dep't of Revenue, the South Carolina Supreme Court addressed the ability of ‘the ALC to
determine “as applied” constitutional challenges: -

It is well settled in this State that ALCs, as paft of the. executive branch, are
without power to pass on the constitutional validity of a statute or regulation.
Video Gaming Consultants, Inc. v. S:C. Dep't of Revenue, 342 S.C. 34, 38, 535
S.E.2d 642, 644 (2000). In Video Gaming Consultants, we said those challenges
present an exception to our preservation rules and should be raised for the first
time on appeal to the circuit court. Id. at 39, 535 S.E.2d at 345. However, the
legislature has since amended the process for appeals from the ALC, providing
for a direct appeal to the court of appeals instead of the circuit court. S.C.Code
Ann. § 1-23-610(A) (Supp.2009). This procedural change results in a conundrum
for litigants bringing “as-applied” constitutional challenges to a statute or
regulation: they must first bring an inherently factual issue before a tribunal
generally not suited to make factual determinations. While we have not addressed
this issue, the court of appeals, in a case arising before the change in the
governing statutes, said, “While it is true that AL[C]s cannot rule on a facial
challenge to the constitutionality of a regulation or a statute, AL[C]s can rule on
whether a law as applied violates constitutional rights.” Dorman v. Dep't of
Health & Envtl, Control, 350 S.C. 159, 171, 565 S.E.2d 119, 126 (Ct.App.2002)
(citing Ward v. State, 343 S.C. 14, 18, 538 S.E.2d 245, 247 (2000)).

‘We find the principle enunciated in Dorman and Ward to be sound and hold that
ALCs are empowered to hear as applied challenges to statutes and regulations.
ALCs are better suited for making the factual determinations necessary for an as
applied challenge, and finding a statute or regulation unconstitutional as applied
to a specific party does not affect the facial validity of that provision.
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391 S.C. 89, at 108-109, 705'S.E.2d 28, at 38-39 (2011). Because Trident, in this Motion, asserts
the applicability of the joint ownership prohibition set forth in S.C. Const. art. X, §11 to the

Proposed Project, this Court is empowered by law to consider and determine the issue.

Argument
A. Enabling Statutes
In 1913, the South Carolina General Assémbly acceptezl the transfer of property from the
private Medical College of South Carolina and established the renamed “Medical University of
South Carolina” as a state agency. In its current form, MUSC is governed. by S.C.Code Ann. 8
59-123-10, ef seq. In its enabling legislation, MUSC’s governing board is given the authority to
elect officers and to aﬁpoint professors and to fix their compensation. The statute fux“thér that the

MUSC board has the following powers:

(1) to make bylaws and regulations considered - éxpedient for the
management of its affairs and its own operations not inconsistent with the
constitution and laws of this State or of the United States;

(2) to confer the appropriate degrees in medicine, dental ‘medicine,
pharmacy, nursing, health-related professions, and graduate studies in related
health fields upon students and other persons as in the opinion of the board of
trustees may be qualified to receive them; and -

(3) to make contracts and to have, to hold, to purchase, and to lease real
estate and personal property for corporate purposes; and to sell and dispose of
personal property and any buildings that are considered by it as surplus property
or no longer needed and any buildings that it may need to do away with for the
purpose of making room for other construction. These powers must be exercised
in a manner consistent with the provisions of Chapter 35 of Title 11 [the South
Carolina Procurement Code].

S.C.Code Ann. § 59-123-60(A). Finally, S.C.Code Ann. §59-123-30 confirms MUSC’s original

1832 charter and recognizes all of the rights and privileges granted therein.’ The law specifically

5 MUSC’s original chartei also provides no authority for MUSC to create subsidiary or affiliated
corporate entities. (Exhibit C, attached hereto).
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requires all revenue earned by MUSC to be expended for a public pufpose and makes MUSC
subject to the Freedom of information Act and to State ethics laws. (S.C.Code Ann. § 59-123-60
(B), (C), and (D)).

In addition to creating MUSC and'its board, in a 2000 amendment to the same legislation,
the General Assembly established MUHA as a separate stéte agency to be governed by a board
composed of the same persons as sit on the MUSC board. As conceived by the General
~ Assembly “Whenever the board functions in its capacity as the governing body of the hospital®,
the board of trustees is constituted and designated as the Medical University Hospital Authority,

an agency of the State of South Carolina v(hereinafter called authority).” (S.C.Code Ann. § 59-

123-60(E)). MUHA is granted the sole authority to manage, regulate and operate the Healthcare

(as opposed to the educational) functions of MUS C, including the power to:

establish such not-for-profit corporations as the board considers necessary to
assist the authotity in carrying outits functions; provided, that any entity created

v pursuant to this subsection is considered to be an entity of the authority and
subject to all laws and regulations applicable to the authority under this section.
The formation of for-profit corporations by the authority is strictly prohibited.

S.C.Code Ann. § 59-123-60(E)(13).

MUSC has no statutory authority to create a Subsidiary or affiliated corporation to

perform the educational functions it is charged with performing, MUHA is granted the authority
to eétablish not-for-profit entities to carry out its functions with regard to the healthcare
operations of MUSC, with the limitation that any such nonprofit entities are éubject to all laws
and regulations applicable to MUHA. Neither MUSC nor MUHA is given any authority to form

for-profit corporations. See Medical Soc. of S.C. v. Medical Univ. of S.C., 334 S.C. 270, 513

§ “Hospital” is defined in the enabling legislation to mean “the Medical University hospitals, clinics, and
other health care and related facilities.” S.C.Code Ann. § 59-123-60(E). Under §59-123-60(L), all real
and personal property, tangible and. intangible, relating to the hospital is deemed to be the. property of
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S.E.2d 352 (1999)(“An agency created by statute has only the authority granted it by the
legislature.”). ‘ .

B.S.C. Const. art. X, 11

S.C. Const. art. X, § 11 provides in relevant part that “neither the State nor any vof its
political subdivisions shall bécome a joint owner of or stockholder in aﬁy company, association,
or corporation.” In Nich.ols v. South Carolina Research Authority, 290 S.C. 415, 351 S E2d 155
(1986) the Court considered whether the South Carolina Research Authority, which it
determined was an agency of the state, could engage in joint ventures “by receiving some degree
of ownership in high technology firms” as ‘pal_“[ of its mission to promote research and
developmenf and enhance the research capacities of the state’s public and private universities,
(290 S.C. at 421, 351 YS.E.Zd at 158). In invalidating the joint venture transactions entered into by
the Research Authority, the Court found that “[t]he Constitution clearly prohibits public
agencies, such as the Authority, from engaging in joint ownership with private parties.” Id. In
Nichols, the Court held that the Research Authority was prohibited from entering any joint
venture with a priva‘cé business based on (a) the absence of any express enabling legislation and
on (b) the plain language of Article X, § 11.

Nichols involved the direct participation by a state agency in joint ventures in which the
agency itself would have an ownership interest in a private company. In this case, MUHA will
not be a-direct owner of MUSC Network, the entity that will lease the facility space, employ all
of the administrative and technical clinical staff, own all of the equipment, and manage and
‘operate the proposed radiation therapy center. Instead, MUHA has chosen to utilize MSV, a
MUSC/MUHA-controlled non-profit affiliate, to jointly own MUSC Network, a private‘ for
profit company. (See Trident Ex. 56 and MUSC Ex. 63). As specifically acknowledged by Dr.

Cawley, MSV’s purpose is that it “predominantly joint ventures with for-profit companies that
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we otherwise couldn’t work with as part of MUHA or MUSC.” (Cawley Dep. 37: 11-18
(Exhibit A, attached hereto)). In other words, with respect to the Proposed Project, MSV is
being used by MUHA to joint venture with a private for-profit company (Alliance) and to hold
an ownership finterest in another private for-profit company (MUSC Network) because MUHA
and MUSC, as state agencies, are prohibited under the law and the South Carolina Constitution
from holding these intetests directly.”

This attempt by MUHA to circumvent the restrictions placed on it as a governmental
entity and to do indirectly what it cannot do directly is exactly the type of conduct condemned by
the South Carolina Supreme Court in O'Brien v. S.C. ORBIT, 380 S.C. 38, 668 S.E.2d 396
(2008). In the ORBIT case, the Court examined wheéther the City of Charleston’s investment of
retirement benefits in a newly created trust that included equity securities violated the Article X,
§11 prohibition -against joint ownership in any company, association, or corporation. In Orbif,
the Court recognized that the City’s actions were “laudable and well-intended” but nonetheless
held:

Tt is troubling that the City attempted to avoid the constitutional prohibition on

investing in equity securities, thereby using government funds to jointly own a

company with other investors, by merely setting up a trust. Although ORBIT is

set up as a trust, it functions as an investment manager for the City and, as such, is

no different than any other investment house (Merrill Lynch, Oppenheimer, etc.).

The veneer of a trust does not change that. More importantly, the status of ORBIT

as a trust is irrelevant. Article X, § 11 concerns the investing of government

funds. The investment takes place when the City transfers money to the trust to be

used for the expressed purchase of equity securities. It is abundantly clear from

the record that the City's investment in ORBIT is for the expressed purpose of

circumventing the constitution. The City's investments violated the constitutional
prohibition,

7 1t should be noted that the structure of the Proposed Project is fundamentally different from the
arrangements approved by the courts in cases such as Johnson v. Piedmont Mun. Power Agency, 277 8.C.
345, 287 S.B.2d 476 (1982) and Gilbert v. Bath, 267 S.C. 171, 227 S.E.2d 177 (1976), which involved
long-term leases of assets and management arrangements between governmental entities and private
companie§. See also, Taylor v. Richland Memorial Hosp., 329 S.C. 47, 495 S.E3d 431, 432
(1998)(approving a joint venture between Richland Memorial and Baptist Hospital, reasoning in part that
all parties were governmental and/or nonprofit alleviating concerns that any interest in profits would
supeisede the public mission or even incidentally benefit a private party).
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380 S.C. at 43, 668 S.E.2d at 398-399. The ORBIT decision is the Court’s expression of its
intent to uphold strictly the constitutiqnal proﬁibition against joint ownership, even when there
are “laudable” goals involved and even when such ownership is adempted through indirect
means or entities.

In this case, MUHA and MUSC are using MSV to joint venture with a for-profit private
entity to establish a radiation therapy center that MUHA, by its own admission, cannot
adequately finance alone. As part of the joint venture, MSV wﬂl_ have a 1niﬁority 49% ownership
interest in a private, for-profit corporation (MUSC Network) that is majority owned and
controlled by énother private, for-profit company. Under Article X, §11 neither MUHA nor
MUSC can hold such ownership interests. The use of MSV to circumvent the joint ownership
prohibition is exactly the conduct condemned and invalidated by the Court in ORBIT.

Further, in the case of both MUHA and MUSC, the General Assembly has expressly
prohibited the type of circumvention present in the Proposed Project: As noted above, MUSC has
no authority to create affiliated entities, whethér non-profit or for-profit. MUHA is expressly

permitted to form non-profit entities on the condition that “any entity created pursuant to this

. subsection is considered to be an entity of the authority and subject to all laws and regulations

applicable to the authority under this section.” This section concludes with “the formation of for-
profit corporations by the authority is strictly prohibited.” S.C.Code Ann. §59-123-60(13).
Under the law, MUHA can utilize non-profit entities to carry out its functions but those

entities are subject to all laws and regulations applicable to MUHA, including. the constitutional

prohibition against joint ownership in private companies and the prohibition against the creation

of for-profit compa.niés, As a state agency, MUHA is also bound to act within the scope of
authority imposed by its enabling legislation. See Medical Soc. of S.C. v. Medical Univ. of S.C.,
134 S.C. 270, 513 S.E.2d 352 (1999)(“An agency created by statute has only the authority

PPAB 4667527v3 11
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granted it by the legislature.”). Thus, as an affiliated entity of MUHA, MSV is prohibited under
the law and the South Carolina Constitution from holding an oWnership interest in MUSC
Network, a private for-profit entity. As found by the Court in ORBIT, the participation of MSV
in MUSC Network in violation of the law renders MUSC Network an illegal entity. ‘As such, it
cannot manage and operate the Proposed Project as submitted in MUHA’s CON application.
| Conclusion

For the foregoing reasons, the Proposed Project, as submitted to the Department,
constitutes an unlawful arrangement in violation of S.C.Const. art. X, §11 and S.C.Code Ann.
§59-123-60(13). Therefore, as a matter of law, MUHA’s Certiﬁcate of Need application must be

denied.

Respectfully Submitted,

~ e
N

P - ;

“"David B Sumfier; Jr., SC Bar #7974
William R. Thomas, SC Bar #16348
PARKER POE ADAMS & BERNSTEIN LLP
1221 Main Street, Suite 1100
Post Office Box 1509
Columbia, SC 29202
Telephone:  (803) 255-8000
Facsimile:  (803)255-8017 .
davidsummer@parkerpoe.com
willthomas(@parkerpoe.com

Attorneys for T ridént Medical Center, LLC
d/b/d Trident Medical Center

Columbia, South Carolina
Januaryo’_ii/, 2019
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36
Q Do they provide management or consulting

services for MUSC in its other oncology service lines

~already existingvtodéy?

A Alliance and MUSC together form the Cancer
Care Nétwork, and that group performs the operating
and the consulting for other radiation therapy
practices that we own.

Q AndAas I understand it, your primary cancer
care vehicle is the Hollings Cancer Center?

A Yes.

Q And does everything else sort of fall under
the umbrella of the Hollings Cancer Center, or are
there other ways that you would sort of break your
cancer care services into departments? o

A No, that is correct.

Q And so currently today, the MUSC Cancer Cére
Network, LLC is the entity that manages the Hollings
Cancer Center? ‘

A No, not at all. Alliance Oncology, in
partnership with MUSC, operates the radiation therapy
here at MUSC.

0 So the existing linear accelerators are all
operated by/in conjunction with the other entity,
Alliance?

A Correct.
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37
Q 'And does Alliance Oncology have employees
here on the ground running things, providing
management services, or are they sort of remote?
A No. Once again; it's done in conjunction:

They have some employees, we have some employees, and

it's done together.

Q But to the publié receiving care, it appears
to be Medical University Hospital Authority providing
the care?

A Yes.

0 What is MUSC Strategic Ventures? '

A  That is a separate 501 (c) {3) associated with
MUSC that serves to further the mission of MUSC.

Q What otﬁer types of activities are conducted
by MUSC)Strafegic Veﬁtures?

A Predominantly joint ventures with for-profit
companies that we otherwise couldn't work with as part
of MUHA or MUSC.

Q Does MUSC Strategic Ventures have any debt
that you're aware of?

A I believe it does, but it's a émall amount.
I could not tell you the exact amount..

0 Under $10 million?

A T couldn't tell you.

Q You run a billion-dollar company, SO a
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PATRICK CAWLEY, M.D. 9

Strategic Ventures. What is that?

Strategic Ventures is a separate 501 {(c) (3) set

up about three years ago. Once again, and it's
organizing principal 1is to serve -- is to
further the mission of MUSC. And it's main

function is to joint venture with other
companies or other entities to help fulfill
that mission.

\Ail right. MUSC Strategic Venturés, you may
have said this already, but I missed it if you
did, what was the original mname of.the MUSC
Strategic Ventures?

Well, in the first six to 12 months of its --
after its birth, it was called MUSC Healﬁh for
a period of time. And that was ~- that became
too confusing and different -- dinternally and
we endgd up just separating that ou£ about six
to 12 months later.

And in a minute we're going to get to the last
box, which says MUSC Health, but, again, as I
unders£and it, MUSC Strategic Ventures was not
it's original name?

Correct.

Is that what you said?

Correct.
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PATRICK CAWLEY, M.D. 34

The main thing they bring, at the time we got
together with them, was they bring financial
resources in order to keep our equipment very
cutting edge. So, we have a lot of~radiation
therapy equipment and have had for a long time.
Keeping that very cutting edge, keeping it on
-— keeping the Dbest equipment or gettipg the
best equipment ends up being very expensive.
And so, we work with Alliance. “Alliance is a
large provider across the entire world,
actually. And they buy -- they!buy these =-=-
they don't buy one at a time, they buy dozens.
And they're able to get very, very good rates
on the equipment\ and thaf was the major
reason. Since then we've developed and ﬁorked
with them and they bring trémendous operational
expertise to the radiation oncology business as
well. And we've enjoyed that relationship.

Good-. All right. Let's look at MUSC Exhibit

5. And pull it up.

(Respondent MUSC's Exhibit Number 5 was ‘introduced

into the record at this time.)

Q:

That says Operating Agreement of MUSC Health
Cancer Care Network, LLC. And, Dr. Cawley,

what's the date on that agreement?
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PATRICK CAWLEY, M.D. " 38

called out for, you know, this is a company,

Alliance -- you know, once again, Alliance 1is
a for-profit entity. Making sure profit isn't
a -- reaching an appropriate profit, that's a

. fiduciary responsibility they have and we

wanted to make sure that that didn't run into
conflict with ourk responsibilities;

All right. Okay. Let's go to another
agreement involving Cancer Care Network. This

is Exhibit 4.

MR. WESTBROOK: Dan, can you put that up for us.

(Respondent MUSC's Exhibit Number 4 was intrqdpced

into the record at this time.)

Q:

And this is entitled Network Managemept
Agreement. . Are you familiar with this
agreement?

Yes.

And, again, is this one that you signed
yourself?.

Yes.

All right. Let's go to section 4(a), which is

on -- I believe it's on page three. But

wherever it is, 4(a). Again, this is a long
section, so I donlt want you to read this into

the record, it'll take too long, but it's --

1230 Richland Street / Columbia, SC 29201
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PATRICK CAWLEY, M.D. 39

the title of it is Quality Assurance. Take a
moment to refresh your memory if you need to of
what this section says and then tell us the
importance of this section to MUSC Health.
it's similar to the previous section on
quality. And it calls out the importance that
MUSC is going to be involved and is going to
oversee the quality assurance program of any
site in which this joint