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THE STATEOF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Commton Pleas

Hon. Doyet A. Early, Cireuit Court.Judge

C.A, No.; 2018-CP-40-02425
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Ellen Weaver, Chad Connelly, Oran P. Smiith, Neil J. Mellén, Howard 8. Rich, Rick Reames,
Stephen D. Kiikland, Palmeétto Promise: Institute, Palmetto Family Council, Palmetto Iamxl‘,
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APPELLANT’S RESPONSE IN OPPOSITION TO RESPONDENT KIRKLAND'S
MOTION TO SUPPLEMENT THE RECORD ON APPEAL

i

Appellant, J eﬂéréon Davis, Jr., (“Appellant”) respectfully submits the following in

‘opposition to Respondc_ni’; Stephen Kirkland’s (‘?_Ke_;§;§ondent:11{irk'land”) MOTION TO
SUPPLEMENT THE RECORD ON APPEAL AND TO STAY THE TIME FOR FILING
THE FINAL BRIEF. F01 the reasons set forth below; this Court: should deny Respondent

aforementionied Motior. |



ARGUMENT

Rule 209(b); SCACR states, in pertinent part, the followitig: “ ... the Designatio‘n may
only propose-to include Qorﬁbns‘ of the transcript, pleadings, orders, exhibits, or other materials
which may be properly included inithe Record on Appeal [See Rule 210(c)]. A party shall not

ihclude any fatter in his Designation which is jiot relévant to'the appeal.” (Emphasis added.)

Rule:210(c), SCACR states, in pertinént pait, the following:"The Record on Appeal
shall include all matter designated to be included by any party undet Rule 209 .... The Record |
[on Appeal] shall nof,;.'ho;\_yeyelg_; include matter which was not-presented to the lower court or

tribunal." (Bmphasis added.)

L ,R‘esp‘omiént‘ Kirkland should not be ,fallnwé_d to supplement the Ré’cord on
.éppéalf:}'}gifh: an @fﬁfdav’i’t thatwould not have been allowed initially under
Riile 209(b); SCACR:

Rule 209(b), SCACR clearly states that the 'ffD_es‘igﬁ'atinn ‘may only propose to inclide
the portions of the atran;c'ripts, pleadings, orders, exhibits, or other maierials which may be
properly included in tli;;‘Record.Oii Appeal [See Ruile 210(c)].” Respondent Kirkland request
to add an affidavit that was not included in his or any other Designation of Matter filed by any of
the nunierous R‘e_spondelifsi Even if the affidavit had been officially designated, the affidavit
‘would be improperly de‘szig,natedr as itis jdoe's not comply, as outlined below;, with Rule 210(c),
SCACR. Furthermore, the affidavit is totally uiirelated to this appeal 4s outlined in Appellant’s
Motion to Strike (dated %and mailed 3/9/2020 — not appearing online at'this time) previously

filed with this Court, the/arguments of which are incorporated herein by reference.



11 Respan;dént'Kirl{lﬁﬁd should not be allowéd to supplement-the Record on
Appeal with an affidavit that relatés to an issu¢ and argiment that was not
raised to;and ruled on by the lower court:under Rule 216(c), SCACR.

As‘noted in App§llaht’§ Mbotion to Strike (dated 3/9/2020), this appeal SOLELY deals
with the interpretation Of the following CONCLUSION in Judge Benjamin’s October 30, 2018

Order:

For the ftg;'e;goi"ng;x;:asens,-. Defendants’ Motion to Dismiss is granted in part and
denied invpart. i

iTIs IHEREFORE ORDERED -each John Doe referenced in the complaim
shall be :§peolﬁcally named and served. This court allows the plamtiff 15 days to
approptiately amend the pleadings.

ANDIT IS 50 ORDERED.

s The Honorable DeAndeea Gist Benjamin
Prealduw Tudg,

.ctober 30 2018 Order - Judge B@ngamm
(Record on Appeal, Page 8)

All 31 newly nan:;led defendants (Respondents in this appeal) were dismissed from this

case-purely onap ro-‘cedﬁr”a'l- issue ... that issue being that everi though Appellant timely

interpreted the above tgﬂgo require Appellant to PERSONALLY SERVE all 31 of the

newly named and geo; ra hically diverse defendants within that same 15-day time period.
A physical i’x‘np'oss'ibili’t’ygnothing,( ever discusséd by Judge Benjamin before, and Appellant

reasonably interpreted the dbove Otdér to be silént. on'when {thus defaulting to the SCRCP)

3



Nothing on the merits have been ruled on in this case. None of the 31 newly named
defenidants -(_Res.‘p;o‘n’de'ntsfi in this appeal) have had any of their Motions to Dismissed ruled on in
this-case. Trifact, the Reépandéms havefiled.a totdl.of 18 Mation’s to Dismiss ... and ot a.
single one has been ruled upon by the trial court ... yet each of the Respondents in this appeal
have improperly ralscd tl?e mierits on their respective Motions to Disthiss in their Initial Reply
Briefs and included the 'rélatter' in their respective Désignations.

Rule 210(c), SCACR, isiclear, the “Record [on Appeal] shall not ... include matter which
was not presented to the lower court ot tribunal.” (Enﬁ)hasis added.)

The caselaw in '?Sé)uthiCarélina, including our SC State Supreme Court, clearly back up
the requirements of RUIe%QIO(c;):‘,_ SCACR, as well.

“ great nummber of reported cases in South Carolina for at least four generations, and
more recently the appellate court ruies and :rules _of cml procedure, have emphaswed the
to the 1ower court for its cons1derat10n Is%uts and arvumems are. prw;,n 6d for appcllato
review only when they are raised to and ruled on by the lower court. E.g., Wilder
Cor ). ¥ Wilke, 330 8.C. 71, 76,497 S.E. 2d 731, 733 (1998) ("Ttis axiomatic that an
issu¢ cannot be raised for the first time on appeal; but must have been raised to and
ruled Wpon by the trial judge to be preserved tor appellate review."); Long v. Dunlap,
875.C. 8,68 S.E 801 (1910) (Supreme Court will not consider any point which was
not presented and. considered below unless it.involves Jurxsdmuon of the court),
Gaffiiey v. Peeler, 21 S.C, 55 (1884) (question of law which was not presented to or
passed upon by the trial couirt. cannot be raised on appeal); Rule 210(c), SCACR
{record on appeal_{ shall no_t_mclude matter which was not presented to lower court).”

Elam v. South Caréling Dept. of Transp., 361 8.C. 9, 602 S.E.2d
772 (S8.C. 2004, (Emphasis added.)

‘CONCLUSION -

For the foregoing reasons, as well as those in his Motion to Strike (dated 3/9/2020).
Appellant-tespectfully tequests this Court détiy RESPONDENT KIRKLAND’S MOTION TO
SUPPLEMENT THE RECORD-ON APPEAL: AND TO STAY THE TIME FOR FILING

THE FINAL BRIEF.



Date: March 17,2020

Respectfully submitted,

Jefferson Davis, Jr. ’
403 McCarter Avenue
Greenville, SC 29615
843-901-8036 (cell)

Jeff@apogeetax.com

Appeliant
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March 19, 2020

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

RE: Jefferson Davis Jr, Appellant vs. Ellen Weaver, Et al. Respondents

Appellate Case No.: 2019-000648
C.A. NO. 2018-CP-40-02425

Dear Ms. Kitchings:

It was just brought to my attention that the Rule 240(d), (e) & (f) require that along
with the original motion, return and reply respectively, six |6| copies are also

‘ required.

As such, please find the addition six (6) copies for the following two filings:

» APPELLANT’S MOTION TO STRIKE
o Mailed 3/9/2020 although it has not been posted to the online docket.

» APPELLANT’S RESPONSE IN OPPOSITION TO RESPONDENT KIRKLAND'S
MOTION TO SUPPLEMENT THE RECORD ON APPEAL
"o Mailed 3/17/2020.
o Kirkland Motion to Supplement was also mailed on 3/9 / 2020 to the
Court, but also has not been posted to the online docket as of today.

I apologize about this misunderstanding, but thank the Court and your office for
your assistance. If you have any questions, please feel free to email me at

jeff@apogeetax.com or give me a call at 843-901-8036 (cell).

Sincerely,

Jeff Davis, jp, MBA
Appellant

403 McCarter Avenue
Greenville, SC 29615
843-901-8036 (cell)
Jjeff@apogeetax.com

Jeff Davis, JD, MBA | 403 McCarter Avenue, Greenville, SC 29615 | 843-901-8036 (cell} | jeff@apogeetax.com
Active Member, State Bar of Georgia. Licensed Georgia CPA. Not active or licensed in SC.
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